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FOKEWORD 


No words are really necessary tp justify the bringing out of a 
complete collection of the decisions of the highest Judicial Tribunal 
so far as India is concerned. The iinmber of High Courts and other 
Courts of final authority in India has increased of late, and 'with 
it the number of Judges Avho have to deal here with the law and pro- 
cedure in India. Further, the number of reports wherein decisions 
of such Courts and Judges are reported has also largely increased. 
Uie result is that there is an enormous increase in the number of 
judgments of such Indian Courts that are reported. Every such 
judgment is, in one sense, authoritative, but it could not be really 
gainsaid that it would be in public interests in the long run if only 
judgments laying something really worth preserving be reported. But 
one has after all largely to take things as they are, and it is here that 


the necessity of having a final judicial authority Avhose decisions con- 
stitute the last word on the subject becomes apparent. Without such 
a final authority, it is easy to see that not only will there be difference 
between the views of the different Benches of ditferent Courts in India 
but also between the decisions of different Full Benches of different 
Courts. Though India is said to be really a continent in the sense that 
it is occupied by different nationalities with essentially different sys- 
tems of personal laws and customs, it is clear that each province in 
India generally contains a large portion of such different nationali- 
ties; so that practically the systems Af law that have to be adminis- 
tered to the peoples inhabiting the different provinces are very gene- 
rally really the same. It is therefore necessary and expedient that 
the laws governing such people should be the same as far as possible. 
Such a result could in practice be best obtained by having one final 
judicial authority to whose decisions all provinces in India are sub- 
ordinate. In the Privy Council we have such an authority. The de- 
cisions of the Privy Council in these circumstances constitute the law 
governing the whole of India. The Legislature could not, in the exist- 
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PREFACE 


The usefulness, and even the absolute necessity, of a Privij 
Council Digest have been very fully dealt with by the Honourable Mr. 
Justice C. V. Anantakrishna Aiyar in the Foreword wiih which he has 
so generously commended this volume to the acceptance of the legal 
profession and the public. Compilations like the present may, how- 
ever, owing to a variety of reasons, be easily open to the reproach 
of being superfluous to the knowing and practically useless to the 
unknowing. The digested matter may be imperfect or even mislead- 
ing. Decisions relating to the same topic may be collected under 
different heads, with the result of driving the busy Judge or practi- 
tioner who has to pick up a reference at short notice from one head 
to another and of thus rendering it difficult for him to get what 
he wants. What may be called the subsidiary points dealt 
with in a judgment, and the obiter dicta found in it, may not be noted 
at all, or may not be noted separately. The judgment in a case re- 
lating to the construction of a deed or of a will, for instance, may 
contain quite a complicated statement of facts beai-ing upon a num- 
ber of points dealt with in the judgment, the whole of which statement 
may be unnecessary, and even embarrassing, to one who desires to 
be enlightened upon one of such points oidy, and wishes to know only 
such facts as bear upon it. In such a case the entire statement of 
facts and all the points dealt with in the judgment may be noted 
under a single head. Again, in the case of a judgment running over 
a number of pages, dealing with a number of points, and containing 
many observations, the particular page of the report at which a point 
is dealt with, or an observation occurs, may not be given, and the 
point or observation may thus not be made readily available, 

My object in compiling this Digest has been to free it from the 
reproach above-mentioned and to make it as useful as the reports 
themselves. I have endeavoured to achieve this object by taking care 
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to see that the digested matter is complete and self-sufficient, and is, 
as far as possible, in the very words of the judgment; by collecting 
under the same head decisions relating to the same branch of law, 
and by collecting in one place decisions bearing upon the same point 
and arranging them in chronological order except where topical order 
has necessitated a deviation from clironological order ; by noting under 
a separate head each of the points dealt with in a judgment, with, 
wherever necessary, a separate statement of the facts of the case 
bearing upon that point only; by noting obiter dicta, and even obser- 
vations on legal maxims, matters relating to Practice and Procedure, 
Appreciation of Evidence, and the Interpretation of Deeds, Wills 
and Statutes; and by noting the particular page or i)ages of the re- 
ports at which the digested matter is to bo found. The topics dealt 
with have also been carefully analysed and arranged and a carefully 
prepared table of sub-heads has l)een given in regard to each topic. 
Copious cross-reforeiK'es have, of course, been given, as also refer- 
ences to all the reports in which the digested matter is to be found. 
To enhance the usefulness of this Digest and to fully justify its claim 
to be as good as the reports themselves, I have also extracted mate- 
rial passages in the judgments representing the ratio decidendi. 

Decisions reported up to the end of July 1930 have been in- 
cluded in this volume, those which could not be included in what may 
be called the original volume being included in the supplement printed 
at the end. 

It is needless to say that in the case of a compilation of such 
magnitude as the present, there must needs be faults of commission 
and of omission and scope for improvement. Suggestions calculated 
to remove the former and to contribute to the latter will bo gladly 
welcomed. 

I cannot conclude this preface without offering my sincere thanks 
to Mr. R. Narayanaswami Aiyar, Proprietor of the Madras Law 
Journal Press, for his kindness in undertaking the publication of this 
volume and for the care he has bestowed on its execution. 

Mylapore. A. S. Viswanatha Aiyae. 
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THE 

PRIVY COUNCIL DIGEST 


ABWABS. 

— Hitq — xVaiure of—Orii(ifi. 

It has been from ancient times customary almost through- 
out India for the superior holder of the soil, whether he was 
a feudal ** baron ”, or principal fiscal officer appointed by 
Government, to levy certain dues. In Bengal, these dues or 
cesses were called abwabs ; in the Central Provinces and the 
Bombay Presidency, ** huq,” an Arabic word meaning 
dues ” or “ right Akbar appears to have reduced the 
capricious levy of these “ dues,” and regulated the system. 
These dues were made part of the emolument attached to 
the olfice, and as the office liecame hereditary the represen- 
tative of the family who took up the office took it with the 
obligation of using the perquisites for llie maintenance of 
the family. The old zemindars were placed in the same 
position. {A/r. Ameer A/i.) M AHATABSINGH 7-. B \d\N- 

(1921) 48 I. A. 446 C460 1) - 
48 C. 997 ( 1013) = 26 C. W. N. 226 - 20 A. L. J. 443 = 

64 I. C. 194 = 1922 P. C. 146. 


Kcsttlation VIII of \Tn, Ss, 54, 55, b\—Alnoal>s- 

Payments over and above rent xvhether or not — Landlord 

right to recover — Payments made for a longtime — Effect, 

The question was whether certain payments, over an 

atove rent, which were described in the plaint as “old usu; 

abwabs, and which were also described in the appellant 

zenundary accounts as abwabs, were, properly so callet 

abwabs within the meaning of the word as used in Keguh 

tion VIII of 1793. They had admittedly lieen paid for 
long period. 

that the H. C. was perfectly right in treating thei 
as abwabs, and not as part of the rent. 

If the sums were payable at the lime of the permaner 
settlement they ought to have lieen consolidated with tli 
rent under S. 54 of Regulation VIII of 1793. Not Ixiing s 
consolidated they cannot now be recovered under S. 61 c 
that regulation. If they were not payable at the time of th 
permanent settlement they would come under the descriptio 
of new abwabs in S. 55 ; and they would be in that cas 
Illegal. ^Lord Alacnaghten.) TiLUCKDAKI SiNGH ? 
CHULHAN MaHTON. (1889) 16 I. A. 162 = 

17 C. 131 = 5 Sar. 401 

accomplice. 

• •‘—‘Evidenc e of — C orroborati on — Necessi ty — Uncor n 

oorated testimony^— Conviction based upon — legality. 

It is no doubt the practice of Judges, where the testimon 
of an accomplice is not confirmed, to recommend the jur 
not to give credit to his testimony. At the same time it i 
o be observed, that if the jury, notwithstanding tha 
r^ommendation, l^elieve the testimony of the accomplice, th^ 

u is not a legal objection to the verdict 

hough, w'hen cases of that description have been submittet 
o the jndgtjs after trial, it has been usual to recommend j 
parclon (356-7). {Air. Justice Bosanquetl) POONEAKHOT'' 

Moodeuar the king. (1835) 3 Knapp. 348 = 

1 Sar. 7€ 


j ACCORD AND SATISFACTION. 

Substituted agreement — Accord and satisfaction by 
—IVhat amounts to— Effect— Hi ghts superseded by agree- 
ment — Suit to enforce — Alaintainability. 

Disputes lietween the respondent and the appellants were 
referred to certain ari)itrators, who, after the completion of 
the investigation, drew up what was termed “ a receipt ” 
\\hich the appellants signed, the arbitrators witnessed, and 
tlie respondent accepted and acted upon. That document 
stated the amount to be paid by the appellants to the res- 
pondent and the mode in which it was to lie paid. 

Held, that the “ receipt ” proved conclusively that all the 
parties agreed to a settlement of all their exi.sting disputes 
by the arrangement formulated in the “receipt,” that it was 
a clear example of what used to I>e well known in common 
law pleading as “ accord and satisfaction by a substituted 
I agreement, ’ and that thereafter the new agreement W'as the 
basis of all the rights of the parties (145-6). 

I No matter what were the respective rights of the parties 
inter se they are abandoned in consideration of the accept- 
ance by all of a new agreement. The consequence is that 
\uien such an accord and satisfaction takes place the prior 
rights of the parties are extinguished. They have in fact 
been exchanged for the new rights ; and the new agreement 
liecomes a new departure, and the rights of all the parties 

are fully represented by it (145-6). {Lord Aloulton.) 
IAN ANA Kuna Saminathan r. Pana Lana Palani- 

(1913) 41 I. A. 142 = 18 C. W. N. 617 = 

26 I. C. 228. 

ACCOUNTS. 

Adjustment ok. 

Appeal. 

Bai.ance due on— Suit fok. 

Commissioner for taking. 

Decree for. 

Forgery of. 

Fraud by Manipulation of. 

Heir at Law — Will of deceased. 

Inspection of, referred to Officer of Court 

Items later of long— Suit for. 

Keeping of. 

Later items of long— Suit for. 

Mortgagor and Mortgagee. 

Partnership. 

Principal and Agent. 

Production of— Time for. 

SE'n’LED accounts— Re-opening of. 

Seitlement of. 

Suit for. 

Adjustment of. 

; Document by party to suit amounting to— Signature 

in— Proof of. See EVIDENCI:— DOCUMENT— SigNATUR r 
in-proof of. (1876) 3 Suth. 132 (133-4) = 

23 W. B. 390. 
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ACCOUNTS— 

Appeal. 

• — Production of accounts — Time for — Extension of — 

Discretion of Court below — Interference with. See 

Accounts — production. 

(1866) 10 M. I. A. 490 (508). 

• Reiectioii in — Propriety — Conditions. 

The Court of Appeal treated the accounts as of no value* ! 
but the only reason assigned is that the first payment of rent 
is entered for Srabun 1287* when Saadut could have received 
no rent and was attorning to Ali. Now the person who 
maintained the accounts and produced them was not asked 
about this matter, which may perhaps easily be explained. 
It is anyhow a very slight reason for rejecting accounts 
ranging over 5 years, having all the appearance of regularly 
kept accounts, sworn to as such, and supported by receipts 
to which their I>ordships cannot find that any objection is 
taken (234). i^Lord Ilobhouse.') NiRMAL Chunder 
Bonnerjee Mahomed Siddick. 

(1898) 25 I. A. 225 =26 C. 11 (22) = 7 Sar. 363. 

Re-opcfiitig of — Remand for — 1 m^cstigation thereof 

fully by eommissioners and their opinion concurred in by 
Court belo70. 

The other items of account which the plaintiff disputes, 
and on which he asks to have the cause sent back for fur- 
ther trial, have all l>een investigated by the native assessors 
or commissioners. These were persons peculiarly conversant 
with native accounts ; they appear to have been examined 
on their report in open Court ; and the Judges of the Sudder 
Court expressly state that, after going over the several items 
with the commissioners, they entirely concurred in their 
opinion. To remit a cause to India, for the purpose of 
reopening accounts so taken is obviously a course which their 
1-K)rdships would not be justified in adopting, unless they 
had a clear conviction that there had Ijeen a miscarriage of 
justice (508). {Sir James W. Cohnlcf) KAMPERSHAD 

Tew ARY V . Sheochurn doss. 

(1866) 10 M. I. A. 490 = 2 Sar. 177. 

Balance due on — Suit for. 

• Memorandum of accounts filed loith plaint — 

Memorandum different filed in course of plaiiitifPs exami- 
nation admittedly signed by defendant — Inconsistency be- 
tween — I f fatal to plaintiff'\f case. 

In a suit for a sum of money on an unadjusted account, 
plaintiff filed a memorandum {A) with her plaint, from 
which the amount claimed in the plaint could not be made 
out. In her examination by the Court, the plaintiff put in 
another memorandum (C) to explain memorandum A. 
Defendant admitted that memorandum C was signed by 
him. It had reference to a period immediately preceding 
that for which the suit was brought. 

Held., that memorandum C was rather evidence to sup- 
port the originally stated cause of action, than an amend- 
ment of the claim or the substitution of one claim or cause 
of action for another. The case was one which should have 
l>een decided not merely on the discrepancy between the two 
statements made by the plaintiff, but on the whole of the 
evidence. 

The claim as originally prepared was for what might 
prove to be due on adjustment of an account continuous in 
its nature, as connect^ with continuous receipts and dis- 
bursements in the plaintiff's service. The plaintiff, whilst 
her examination was being proceeded with, having prcxluced 
in support of her claim the document C, which showed the 
defendant accountable to her and charged with certain sums 
by his own admission derivable from this document, it is 
difficult to conceive how the Court could have rejected it in 
that or any other stage of the cause, or have refused to give 
due- weight to it as evidence on the trial of the issues of fact. 


ACCOUNTS— (C(7;/A/. ) 

Balance due on — Suit for — (Contd.) 

Had it been open to any just exception as an amendment of 
the plaint, this should have been proposed to the judge who 
allowed it to be filed ; and if in any w’ay inadmissible as 
evidence this should have l:)een urged on the hearing of the 
issues if not at an earlier stage. MULKA MUKHDRA 

Begum e-. Tekath Roy. (1870) 14 W. E. 24 (P. C.) = 

2 Suth. 366. 

Objections by defendant in — Decree to plaintiff sub- 
ject to — Validity. See PARTNERSHIP — DISSOLUTION- 
ACCOUNTS — Balance due on. (1834) 6 W. E. 76. 

Commissioner for taking. 

l'i)iding ofy based on evidence improperly admitted 

— Procedure in case of — Dismissal of suit — Propriety — 
Further in7>esti gation — Sending of case back for --Neces- 
sity. 

A suit for the recovery of the balance found due on 
taking accounts was referred to a Commissioner to take 
accounts. The Commissioner submitted a finding in favour 
of the plaintiff, based mainly on certain independent evid- 
ence, including the accounts of the defendants. He also 
admitted in evidence the account lx)oks of the plaintiff, 
without, however, calling the clerk who had made some of 
the entries therein, but his finding was not based on those 
account books. 

When the case went to the recor<ler, he held that the 
account lx)oks of the plaintiff had, by rea.son of the non- 
calling of the said clerk, not been satisfactorily proved and 
made corroborative evidence. He rejected the independent 
evidence on which the Commissioner’s finding was really 
based, held that the plaintiff had failed to substantiate his 
ca.se, and dismissed the suit. 

Held, that the dismissal of the suit was wrong, since 
even upon the accounts of the defendant, which were in 
evidence, something was due to the plaintiff (360-1). 

Even if the recorder was right in holding that the Com- 
missioner’s finding was based upon evidence improperly 
received, he ought to have sent the case back for further 
in vestigatirm and not dismissed the suit altogether (360-1). 
{Sir James PV. Colvilc ) WATSON v. AGA MEHEDEE 

Sherazee. (1874) 1 1. A. 346 = 3 Sar. 384. 

Finding of fact of., on question of account — Inter- 

ference loith — Pmoer of Court — Discretion. 

In a suit for the balance due on accounts, a reference was 
made, by consent of parties, to a Commissioner for taking 
accounts, with full powers for the purposes of the investiga- 
tion. The formal commission issued to the Commissioner 
by the Court stated that he was appointed commissioner for 
the purpose of taking accounts ; that, in taking accounts, he 
was to decide upon all questions of fact with full powers 
for the purposes of investigation ; and that, if questions of 
law arose and could not l>e settled or disposed of by him, 
they were to l>e submitted to the Court. On a construction 
of the terms of reference, it was found that the reference, 
though not in the form of a reference for the final determi- 
nation of a cause by an arbitrator, according to the provi- 
sions of Article 312 and the following articles of the C.P.C. 
of 1859, was something higher than and different from the 
ordinary reference to a commissioner to investigate accounts 
under Art. 181 of that Code. 

Semble, in the case of such a reference, it would l)e hard- 
ly competent to the C'ourt to re-open a question of account 
against a clear finding of the Commissioner upon a question 
of fact relating to the account and made by the Commis- 
sioner upon evidence properly before him (362). {Sir 
James W. ColviU.') WATSON v. AGA MEHEDEE SHERA- 

ZEE, (1874) 1 1. A. 346 = 3 Sar 364. 
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ACCOUNTS -{ Co ^ itd .) 

Commissioner for taking— (CV« a/.) 

Limitation — PUa of — Jnt isdii tion to cniertaiu — 
Pica not raised in pleadings or issues — Appointment ^by 
consent of parties. 

A suit brought by the appellaiit against the respondents 

to recover a sum alleged to be the balance of an account 

due from the respondents to the appellant was by consent of 

parties referred to a Commissioner to take accounts, who in 

taking them was to decide upon all questions of fact, 

whether as to the delivery of timl>er or the value of timl)er 

delivered, or otherwise, with full powers for the purposes of 

the investigation. It was further agreed that it questions 

of law should arise and could not be settled or disposed of 

l>efore the Commissioner, they were to be submitted to the 
Court. 

Nothing was said in the written statements about the 
claim being barred by limitation, and no issue on that point 
was .settled. 


Qucere whether, in view of those facts and after the con 
sent order referring the question to the investigation of thi 
Commissioner, an objection on the ground of limitatioi 
taken before the Commissioner would not I)e taken loo laU 
(3d9). (A/> James IV. Colvile.) Wa’ISON 7 AG- 
Mehedee Sherazee. (1874) 1 I. A. 346 3 Sar. 384 

~~j~^^Pefcrence to — Aatiire of — Commissioner under O. 2(i 
k. \\ of C . P. C . of 1908 — Arbitrator under C. P C o 
1 ^)OH—Tesi-Peference by consent. 

In a -suit for the balance alleged to be due on accounts 
the parties on 5 — 1—1872, agreed that the cause .should U 
referred to a commi.ssioner to take accounts, who in takiiu 
them was to decide upon all questions of fact, whether as tc 
the delivery of timber or the value of timl>er delivered, or 
otherwi.se, with full powers for the purposes of the investi- 
gation ; and that if questions of law should arise aiui could 
not be settled or disposed of Ix^fore the Commissioner, thev 
were to l>e submitted to the Court. And the formal com 
mission issued on 19-4-1872 was in the same terms. 

//cld, that the reference, thougli not in the form of a 
reference lor the final determination of a cause by an arbi- 
trator, according to the provisions of Art. 312 and the 
following articles of C. I*. C. of 1859, was something higher 
han and different from the ordinary reference to a com- 
missioner to investigate accounts under Art. 181 (361-2). 

1 he reference is made by consent. A consent to such a 
leference under Art. 181 does not appear to be made neces- 
sary by the Code^ The terms of the orders of the 5th and 
l^'th of April, 1872, do not import anything but the aeree- 
ment of the parties (362). (Sir James (V. Colvile.) Wai'- 

bON V , Aga Mehedee Sher.^zee. (1874) 1 1. a. 346-- 

3 Sar. 384. 

Kepokt ok — Objection to. 

to P. C .—Maintainability for first time in 
In this case a question involving partnershin 
came Ix^fore the First Court. 

e>.hgation accounts to Commissioners, under S. 181 

a Vo ‘hat the Commissioners made 

*■ ‘iiken to that report by the defen 

ani-appellant, and the Commissioners made a reuiv to 
hose objections The Court sent tire matter again to tl e 
Commissioners for further investigation, and the Coniniir 
Moners made a supplemental report. No objections were 
< en by the defendants to the supplemental report In the 
appeal to the R C., defendants raised an ohjmVon to e 

Comniissioners’ report, which had not Ireen raised hv he 
objections to the first report of the Coramissione,s ^ to 

heir second leport. It appeared also that the matter was 
never called to the attention of the first Court, or^llTwhet 

wav'T ^ T objection was taken by 

y of appeal to the appellate Court upon that point. 


ACCOUNTS— 

Commissioner for taking— (CV//A/.) 

Report of— Objection ro ~( Contd .) 

Held., affirming the Court below, that the point was not 
open for di.scu.ssion Ixffore their J.,ordships. (Sir Barnes 

Peacock.) Seths Gujmule Jeithmull and Than- 

MULL 7'. MUSSUiMAT CHAHEE KOWAR. 

(1874) 2 I. A. 34-3 Sar. 417. 


Hearing of suit — Objection to Court at — Aiai/itain- 

a iiity. 

4 heir J^ordships do not think it neces.sary to lay it down 
as an absolute rule of law that no objection can l>e taken 
to the report (of a commissioner to whom the Court had 
referred the investigation of the accounts under S. 181 of 
C . P. of 1859) orally, unless the parties have taken 
foimal e.xceptions in the way in which exceptions are now 
taken to a Judge’s certificate in this country (36). (Sir 
Barnes Peacock.) SETHS GUJMULL JEHHMULL AND 
I HANMUTL z'. MUSSUM.VT CHAHEE KOWAK. 

(1874) 2 I. A. 34 = 3 Sar. 417. 


Decree for. 



J ) EC k E E — A CCO U N TS — S U I T 


FOR — Decree 


Forgery of. 

Detailed forgery— Difiicult to accomplisli and easy to 
expose. (Lord Hob/iouse.) NIRMAI. ChUNDER PONNEK* 
Jee Mahomed Siddick. (1898) 25 I. A. 225 (235) = 

26 C. ll(23-4) = 7Sar. 383. 

^Perjury supporting— Imputation of— Kvidence to 

.support, necessary. (Lord Hobhouse.) Nirm.AL ChuN- 
DER HO.XNERJEE 7’. MAHOMED SlDDlCK. 

I (1898) 25 I. A. 225(234 5) 26 C. 11 (23) 7 Sar. 383. 

Fraud by manipulation of. 

-Proof of — Mode of. See FviDENCE — KMBEZZI.E- 

.MENT B^ Treasurer — Proof of— Mode of. 

(1874) 14 M. I. A. 86 (92-3). 

Heir at law— Will of deceased. 

Invalidity of— Suit on foot of— Profits of estate in 

ca.se of Account of — Decree for — Form of. See DECREE 

Accounts — Suit for— Decree in— Heir-at-law. 

( 1885 ) 12 1. A. 103 ( 111)^11 c . 684 ( 693 - 4 ). 

Trustees under — Account from — Right of. 

An heir-at-law is entitled to so much of the inheritance 
in the real and personal property as is not exhausted by the 
valid provisions of the will, and he is entitled to the protec- 
tion of the law to keep that inheritance intact until he comes 
into its enjoyment. 

Where the heir-at-law averred upon information and 
belief that the trustees (under the will) “against the direc- 
tions contained in the will” sold securities for money, consist- 
ing of Government paper, “out of the corpus of the estate 
of the said test:itor and have improperly applied the pro- 
ceeds thereof,” and the High Court (Appellate Jurisdiction) 
directed an account thinking that an averment upon 
“information and belief ” was sufficient as to a fact w'ithin 
the defendant’s knowledge and not within the plaintiff’s, 
and that the statement as to the sale being “against the 
directions contained in the will,” and of the proceeds being 
“improperly applied,” was inconsistent with a due perform- 
ance of the trust. 

Their Ixjrdships concurred in that view, and held that 
the plaintiff was entitled to the account decreed (83). (Mr. 
Justice Willes.) JUTl'ENDROMOHUN TaGORE GaNEN- 

dkomohun Tagore. (1872) Sup. I A 47-= 

9 B- L. R. 377 = ;8 W. R. 359 = 3 Sar. 82 = 

2 Suth. 692. 
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ACCOUNTS— 

Inspection of, referred to officer of Court. 

Report of Inspector — Admissibility in evidence — 

Weight due to. 

In a suit brought by the appellant against the respondent 
to recover the alleged balance of an account, the account 
books produced and filed by the appellant were handed over 
to a person for the purpose of examination and inspection, 
according to the ordinary course of the Court. The order, 
addressed to the Inspector, directed him to appear in Court, 
and in the presence of both parties or their agents, to 
inspector compare appellant’s -^count-wbook^,. and file a 
report of the correctness or incorr^Uj.e^ di^the^^to'iQ,. 

Held^ that the Inspector’s report was evidence, but nht 
conclusive evidence, and it was open to the parties to 
contradict, by evidence produced on the other side, the 
statements contained in the report (95). {Mr. Pemberton 
Leigh?) DwaRKA DOSS v. BABOO JaNKEE DOSS. 

(1855) 6 M. I. A. 88. 
Items later of long — Suit for. 

Limitation — Earlier items barred — Effect. See 

Landlord and Tenant — Rent — Arrears— Suit 
FOR— Nature of. (1866) 10 M. I. A. 214 (218-9). 

Keeping of. 

Indians — Habit of. 

•——We have the means of knowing that the natives are 
particularly exact in keeping written accounts. {Mr. Baron 
Parke.) MEER USUD-OOLLAH v. MUSSUMAT BeEBY 

IMAMAN. (1836) 1 M. I. A. 19 (46)- 

6 W. R. 26 (P C.) = 1 Suth. 46 = 1 Sar. 89. 

The habits of the Indian people with regard to the 

keeping of accounts are well-known and have often been 
proved. {Lord Atkinsoft.) LAL KUNWAR 7>. CHIRANJI 

Lal. (1909) 37 I. A. 1(7)=- 

32 A. 104 (112) = 7 M. L. T. 67 = 11 C. L. J. 172 
14 C. W. N. 285 = 12 Bom. Ii. R. 244 - 6 I. C. 249 - 

20 M. L. J. 182. 

Mode of. 

■ ■ Debit balance at end of year — Promissory note 

executed for — Entry slnnoing debit balance as paid off and 
promissory note as debit item — Practice. 

In a suit on a promissory note for the principal sum of 
Rs. 15,000, the plaintiff’s case was that, on the Diwali day 
in 1907, the defendant was found indebted to the plaintiff 
in the principal sum of Rs. 14,000, and that the suit note 
was executed for that and other sums, amounting to 
Rs. 15,000. The defendant’s case was that he had paid off 
the entire amount due to the plaintiff on that date, that 
nothing was due by him to the plaintiff then, and that the 
suit note was a forgery. An important question in the suit 
was therefore whether the defendant had paid as alleged by 
him, or whether the plaintiff merely closed the account for 
the year (the native financial year) by taking a fresh pro- 
missory note from the defendant for the balance carried 
into the new account. From the account books of the 
plaintiff it appeared that the Rs. 14,000 were credited as 
“in cash in full settlement of the account up to this day,” 
i.e.y the 5th November, 1907. An examination of the 
accounts made out in previous years showed, however, that 
the regular practice was to enter as sums of cash received 
and credited the amounts of new promissory notes given by 
the defendant to the plaintiff in liquidation of earlier notes, 
just as though actual cash had been received. Held., that 
the expression “in cash” in the account books was far from 
conclusive and that the practice must be taken to be to 
close each yearly account entirely by treating any debit 
balance as paid off when there was credited as liquidating 
the cash balance due, a new promissory note which then 


ACCOUNTS— (C^77//d^.) 

Keeping of— {Contd.) 

Mode of— {C ontd.) 

became a debit item in the account for the ensuing year. 
(446). {Viscou7it Haldane.) HaJI Umar ABDUL RaHI- 
MAN V, MUNCHERJI cooper. 3 L. W. 308 = 

20 C. W. N. 297 = (1916) 1 M. W. N. 137 = 

34 I. C. 268- 1916 P.C. 89 = (1915) 30 M. L. J. 444. 

Later items of long — Suit for. 

Limitation — Earlier items barred — Effect. See 

Landlord and Tenant — Rent— Arrears — Suit 
FOR— Nature of. (1866) 10 M. I. A. 214 (218-9). 

Mortgagor and Mortgagee. 

See Mortgage— Mortgagor and Mortgagee 

— Accounts. 

Partnership. 

See Partnership — Accounts. 

Principal and Agent. 

See Principal and Agent. 

Production of— Time 

Extension of — Discretion of Court bel<nv — Interfere 

ence (/// appeal) with. 

That it was right to call upon the plaintiff (in a suit for 
partition) to bring into the account the profits made by the 
joint family firm under his management appears to be too 
clear for argument. It is, however, insisted that the Court 
has improperly visited his failure to produce the accounts 
required, by charging him with interest on the principal 
sum for which he was accountable at the rate of 12 per cent.; 
that they ought to have given him further time to produce 
his accounts ; and that the cause ought to be sent back to 
India, in order that the account of profits may now Ije 
taken. Their Lordships have to observe that the time to 
l)e allowed was a matter for the discretion of the Court ; 
that the account was presumably one which the plaintiff, as 
a Merchant and Banker, ought to have been able to pro- 
duce at short notice ; that the time actually allowed was not 
unreasonably short ; and that in the circumstances it was 
competent to the Court to charge the plaintiff with interest 
in lieu of the profits for which he had failed to account 
(507). {Sir James W. Colvile.) RampeRSHAD TeWARRY 
V. Sheochurn Doss. (1866) 10 M. I. A. 490 = 

2 Sar. 177. 

Settled accounts — Ke opening of. 

— Bond executed for balance accepted as due on settle- 

ment — Suit against debtoPs heirs on — Re-opening of 
accounts in. 

The suit was brought by the appellants against, inter 
alia, the infant son and heir of a deceased Nawab on two 
bonds alleged to have been executed by him in their favour 
on 15 — 5 — 1856. 

The case of the appellants, which their l>ordships accept- 
ed as substantially true, was that on 15 — 5 — 1856 there was 
a settlement of accounts between the Nawab and the servants 
of the appellants who had been pressing him for payment of 
what was due from him to the appellants’ firm : that the 
result of that settlement was to strike a balance of Rs. 22,188, 
as the amount then due for principal and interest ; and to 
agree that, in consideration of the forbearance by which the 
larger portion of that sum was made payable by instalments, 
the interest then due should be turned into principal ; and 
further, that the two bonds were executed on the footing of 
that settled account. 

Held, reversing the Court below, that, on the facts dis- 
closed by the evidence, the respondents could not resist a 
decree for the full amount secured by the bonds, and that 
no case was made for re-opening the account which was 
^ settled on )5 — 5 — 1856(12^6). 
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ACCOUNTS— 

Settled accounts — Re-opening oi^{Cout(i.) 

The evidence shows that the Nawab examined the 
accounts ; that he objected to the interest ; but that he 
nevertheless finally submitted to the account rendered, 
accepted the balance shown as the sum due, and, in consi- 
deration of his creditors* forbearance, executed the bonds by 
which payment of that balance was secured. He was no 
doubt very much at the mercy of his creditors ; his case was 
the ordinary one of a needy landholder purchasing the for- 
bearance of those who had ministered to his necessities by 
submitting to very usurious terms. But, with his eyes open, 
he entered into a contract which is not forbidden by any 
law. No fraud, in the proper sense of the word, has Ix-en 
established ; and their Ix)rdships cannot agree with the 
'ourUl>elow in thinking that, upon the facts proved, the 
aw wtiild in his lifetime have l)een entitled to re-open 
account \which he had advisedly settled. Ai\d if this 
couifr(i^\ ^jaVe l)een done by him in his lifetime, it cannot 
now be (W>n<^by his representatives. Shah KOONDUN 

Ball z/. RaI^v'Vmeer Hussun Khan. 

(1866) 11 M. I. A. 120 ( 126) 2 Sar. 239 -- 

R. & J’sNo. 6(Oudh). 

Settlement in nature of compromise — What amounts 

to — Re-opening of accounts in case of — Grounds. 

Accounts of long standing and great complication of 
a mercantile firm at ('alcutta, one of the partners of 
which afterwards acted as agent in England, involving 
charges for agency and partnership transactions, were mutu- 
ally agreed to Ix; investigated and closed. After long nego- 
tiations and discussion respecting some of the charges, an 
agreement was come to, the parties agreeing to strike tlie 
general l)alance at a given sum, reserving one item of (lie 
account, amounting to a considerable sum, for future investi- 
gation. That reserved item was subsequently settled by the 
acceptance of a Bill of Exchange for a lesser amount, as such 
reserved item, if opened, would have disarranged the settled 
general account. The Bill of Exchange was dishonoured, and 
an action brought to recover the amount, A bill was then 
filed for an injunction, for the cancelment of the Bill of 
Exchange, and that the account so .settled might be opened. 
The Supreme Court at Calcutta held that the reserved item 
l)eing left open was evidence that the account was not 
finally closed, and decreed the accounts to l)e opened, refer- 
ring the cause to the Master. 

Upon appeal, the Judicial Committee held, reversing such 
decree and dismissing the bill with costs, that the trans- 
action amounted to an adjustment of the general accounts 
lietween the parties, subject to the reserved item which was 
ultimately settled, and that the account so settled and closed 
could not, in the aljsence of fraud, l)e re-opened (408). 

It appears to us very clear that the settlement wliich took 
place here was in the nature of a compromise ; an accept- 
ance by one party, and a consent to pay by the other a gross 
sum in satisfaction of a disputed account (396). (A/r. Pem- 
berton fei^h.) MCKELLAR WALLACE. 

(1863) 6 M. I. A. 372-8 Moo. P. C. 378- 

1 Equity. Rep. 309 = 1 Sar. 453. 

Grounds — Fraud — Collusion of parties., etc. 

If parties having accounts lx;tween them meet and agree, 
not to ascertain the exact balance, but agree to take a gross 
sum as the balance ; a .sum which one is willing to pay, and 
the other is content to receive as the result of those accounts, 
it is obvious, that the production of vouchers is entirely out 
of the question, and errors in the account are so also, for 
the very object of the parties is to avoid the necessity for 
producing those vouchers, upon the assumption that there 
are or may l>e errors in the account so settled, therefore, it 
is either an account stated and settled, in the formal Vsense 
ofjhat expres.sion, or, it is the case of a settlement by com- 
promise. In either case it may be vitiated by fraud ; in 



ACCOUNTS— 

Settled accounts — Re-opening of — {ContdJ) 

either case it is good for nothing, if, either from the collu- 
sion of the parties, upon the circumstances under which the 
settlement lakes place, it is proved in a Court of Equity, 
that the transaction was not so fairly and so fully under- 
stood between the parties, either from the confusion in 
which it was involved, or from misrepresentations made on 
the one side or the other, as it ought to have been, and that 
injustice has l^een done to either side (395-6). {Mr. Pern- 
berton^Leigh.) McKelLAR v. WALLACE. 

(18K) 5 ^I. A. 372 = 8 Moo. P. C. 378 = 

Equity. Rep. 309 -1 Sar. 453. 

'cment by ascertaining exact balance — Produc- 
vouchers — cVecesstty — Re-opening of account on 
ground of errors — Right of. 

Parties having accounts between them may meet and 
agree to settle those accounts by the ascertainment of the 
exact balance ; and if they mean to ascertain the exact 
balance, it may be necessary for that purpose, and probably 
is necessary in most cases, tliat vouchers should l)e pro- 
duced, and that all the information which is possessed on 
one side and the other, should lx; furnished in the settle- 
ment of those accounts ; and, if it afterwards turn out that 
there are errors in the account, it is a sufficient ground for 
opening tlie account and for setting it right in a Court of 
Equity (395). (Mr. Pemberton Leigh.) McKeLLAR v 

Wai.l.ace. (1853) 5 M. I. a. 372 = 8 Moo. P. C. 378 = 

1 Equity. Rep. 309 = 1 Sar. 453. 

Stnt tor — Decree directing re-opening and referring 
cause to Master for inquiry into accounts— -Defendant pro- 
ceeding 7oith inquiry before Master and appealing against 

decree before his report — Reversal of decree on ' appeal 

Costs of proceedings bet ore Master — Order as to. 

Accounts of long standing and great complication of a 
mercantile film at Calcutta, one of the partners of which 
afterwards acted as agent in England, involving charges for 
agency and partnership transactions, were mutually agreed 
to lx investigated and closed. After long negotiations and 
discus.sion respecting some of the charges, an agreement 
was come to, the parties agreeing to strike the general 

balance at a given sum, re.serving one item of the account 
amounting to a considerable sum, for future investigation’ 
That re.served item was subsequently settled by the accept- 
ance of a Bill of Exchange for a lesser amount, as such 
reserved item, if opened, would have disarranged the settled 
general account. The Bill of Exchange was dishonoured 
and an action brought to recover the amount. A bill was 
then filed for an injunction, for the cancelment of the Bill of 
Exchange, and that the account so .settled might be opened 
The Supreme Court at Calcutta held that the reserved item' 
being left open was evidence that the account was not fully 
closed, and decreed the accounts to lx opened, referring the 
cause to the Master. ^ 

The defendant did not appeal from that interlocutory 
decree, but proceeded in the Master’s office in respect of the 
matters included in the accounts ; but before the general 
report was made by the Master he appealed from such 
interlocutory decree to England. The judicial Committee 
Ixing of opinion that such decree ought to be reversed the 
que.stion arose as to the costs of the proceedings in the 
Master’s office. 

//eld that, in the peculiar circumstances of the case the 
defendant must pay the costs of the proceedings in 
Master’s office (409-10). 

Their Lordships accordingly remitted the cause to the 
Court Ixlow with directions that the costs payable to the 
defendant, upon the dismissal of the bill, and the costs 
payable by him consequent upon his proceedings in the 
Master’s office, should be set off, the one against the other 
and the balance paid to the party entitled to the same 
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ACCOUNT BOOKS. 


ACCOUNTS— 

Settled accounts— Re opening of — (Ctwr/i/.) 

(410-1). {Afr. Pemhertoti Lei^h^ MCKf.LT.AR 7 *. 
Wallace. ( 1853) 5 M. I. A. 372 = 

8 Moo. P. C. 378 = 1 Equity. Rep. 309 = 1 Sar. 463. 

Settlement of. 

Arbitration and award — Distinction— Test. See 

Partnership — Partners — DispiriES hetween — 
Transaction Sei'tling. (1924) 27 Bom. L. R. 746. 

Suit for. 

Balance due on accounts — Suit for. 

1 — (1) Objections by defendant in— Decree to plaintiff 

subject to — Validity. See PARTNERSHIP— DISSOLUTION — 

Accounts — Balance due on. (1834) 5 W. R. 76. 

(2) Statement of accounts filed with plaint — State- 
ment filed in course of evidence —Contradiction l^etween. See 

Accounts — Balance due on— Suit for— memor- 
andum OF Accounts, etc. (1870) 14 W. R. 24 (P. C.). 

Decree in. 

Decree — Accounts — Suit for— decree 

in. 

Inquiry into Accounts. 

Costs of — Order as to. See ACCOUNTS — SE'ri'LED 

Accounts — re-opening of — Suit for. 

(1863) 5 M. I. A. 372 (409 11). 

Later items of long account. 

Suit for — Limitation — Earlier items barred. See 

Landlord and Tenant — Kent — Arrear.s — Suit 
for— Nature of. (1865) 10 M. I. A. 214 (218-9). 

Limitation — Plea of — Order directing taking of 

accounts irrespective of — Propriety. 

Where, in a suit for an account and payment of the 
balance, the defendant pleaded limitation and a denial of 
liability to account, and the High Court sent the case back 
to the Court below for a finding as to the state of the 
accounts, such finding to l)e irrespective of any plea of 
limitation to be raised by the defendant, heldy that the order 
of the High Court was not a proper order to l)e pronounced. 

It was irregular to take the account irrespective of the 
plea of limitation (236). {Lord Robertson?) ASHG.AR ALI 
Khan v. Kurshed Ali Khan. (1901) 28 I. A. 227 = 

24 A. 27 (41) = 3 Bom. L. R. 576 = 8 Sar. 142. 

Parties — Hindu deceased — fJability of — Suit 

against his divided sons to enforce — Will by deceased — 
Residuary legatee and executor under — If and -adieu neces- 
sary parties. 

R and M w'ere two brothers, who were originally mem- 
l)er.s of a joint Hindu family, but who admittedly l>ecame 
separate in 1795, as to all property, save two cottees, one at 
Nagpore, and the other at Cuttack. R managed the bank at 
Nagpore till his death. The suit, which was filed by A/, 
was to obtain from the sons of R^ an account of all R's 
dealings with that bank, and to make them responsible. 

R^s sons denied that they were his repre.sentatives, and 
that they were liable for his debts. Their case was that 
they became divided from their father in 1823, under an 
arrangement by which he gave them a part of his property 
and they refinquished in his favour all right to the remain- 
der. They alleged further that R had executed a will 
bequeathing all his property to one //, and that he, not they, 
were R's representatives and liable for his debts. 

Heldy that H and the executor under R's will were neces- 
sary parties to the suit (197). 

The will might be a valid will, and //, the residuary 
legatee, or the executor, might be in possession of the 
assets of R^ and in that case, they would be primarily res- 
ponsible for the suit claim (197). {Dr. Lushington.) 

Baboo Janokey doss v. Bindabun doss. 

(1843) 3 M. I. A. 175 = 1 Sar. 263. 


Balance against a party. 

( ross-examin.ation of party with reference to 
his own. 

Evidentiary value of. 

Figures given. 

Forgery of. 

Hindu joint family. 

Partner — books of partnership. 

P. C. — Acceptance or rejection of books by 
Courts below. 

Profits shown in. 

Proof of. 

Rejection in appeal of, on suspicion formed on 
inspection of books. 

Witness who kept. 

Balance against a party. 

~ - — Omission by him to carry fonvard — S?o eiddence in 

his fai'anr. 

The mere omi.ssion of an accountable party, framing his 
own account, to carry forward into a new account a balance 
against himself existing in a former one. can constitute no 
evidence in his favour. To prove the extinction of the 
balance, .such omission must lx; considered in conjunction 
with other evidence in the cause. MULKA MUKHDR.A 

Begum v. Tekaeth Roy. (1870) 14 W. R. 24 (P. C.) = 

2 Suth. 366. 

Cross examination of party with reference 

to his own. 

Points therein relied upon against him — Examina- 
tion with reference to — Necessity. 

The respondent, having by his agents free access to the 
appellant’s account-books, and having at the hearing such 
extracts as tho.se agents thought it expedient to make, has 
examined the appellant, b\it has not called his attention to 
any of the difficulties now (that is, in the appeal to the Privy 
Council) pre.ssed against him. It is obvious that great injustice 
may l>e done by treating a banker’s accounts in .such a fashion 
(198). {Sir Arthur Hobhouse.) BaIJNATH SaHAY 7'. 

Rughon.vi'h Pershad Singh. 

(1882) 12 C. 1,. R. 186 = 4 Sar. 372= Bald. 437. 

Evidentiary value of. 

Bogus entries — Proof of some — E-f^ect. 

Account books are sufficiently discredited if a certain 
number of entries therein are proved to be lx)gus entries by 
independent evidence which precludes the po-ssibility of error 
or accident (2 1 8). {Lord Sinha.) SeTH MAGAMMAL 7*. 

Darbarilal Chowdhry. 5 O. W. N. 226 = 

30 Bom. L. R. 296 - 107 I. C. 113 = 47 C. L. J. 222 = 
27 L. W. 623 = 24 N. L. R. 40 = 1928 P.C. 39 = 

(1927) 54 M. Ii. J. 208. 

Figures given. 

Re.sults as to profits and losses worked out in 

books on basis of — Dis.«^ociation of one from other — 
Propriety. See .AGREEMENT — CONSTRUCTION — AGENT. 

Forgery of. 

Probability of — Accounts extending over number of 

years and contained in diff'erent books — Eorgery of. 

It mu.st l)e confessed that to forge elalwrate accounts 
extending over 6 years, or even to insert new sheets in such 
accounts, would l)e a most dangerous undertaking, and to 
make the different lx>oks corresi>ond exactly would lx; a 
task of almost insuperable difficulty (9). {Lord Hobhouse?) 

Tewari Taswant Singh v. lala Sheo Narain lal. 

(1893) 21 I. A. 6 = 16 A. 167 (162)= 6 Sar. 404- 

Hindu joint family. 

Eirm books of — Entries in — Binding character of^ 

on member of family and partner of firm — -Inaccuracy of 
entries — Onus of proof of^ on him. 
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ACCOUNT BOOKS— 

Hindu joint family— 

The plaintiff, as a meml)er of the joint family and a part- 
ner in the several firms of the joint family, was pfima facie 
bound by the entries in the account books of the firms. If 
he impeached them, it lay on him to falsify them (508). {Sir 
James IV, Coivi/e.) RAMPERSHAI) TewaRRV 7' SHEO- 
CHURN DOSS. (1866) 10 M. I. A. 490 - 2 Sar. 177. 

Partner — Books of partnership. 

'Entries in — Rinding character of, on him. Sec 

ACCOUNT ROOKS— Hindu Joint Family. 

ri866) 10 M. I. A. 490 (508) 

P. C. — Acceptance or rejection of books by Courts 

below. 

Interference with. See EVIDENCE — WITNESS— AC- 
COUNT BOOKS. (1867) 11 M. I. A. 651 (587). 

Profits shown in. 

— Agreement to l)e lx)und by — Scope and effec t of. See 

AGREEMEN'I'— CON.STRUCTION— AGEN'I'. 

(1927) 53 M. L. J. 278. 


Proof of. 

Evidence. 

~ - Inspector to whom ins|H-ction of account referred 

Report of — Admi.s.sibility of — Value of. See AC('0UN1 S 

INSPECTION OF. ETC. (1855) 6 M. I. A. 88 (95). 

Laxity ok. in India. 

-Hooks not strictly prm’ni tntt recehoed in es'idence 

7vithout objection — AppeHate Court — Considerotion of books 
by, and dra7oini' inferences from them — Propriety. 

That these l>ooks (Account Hooks) were proved with the 
strictness which would I)e required in our Courts cannot be 
said : but they seem to have Ix-en received according to tiie 
course of the Indian Courts. No objection to their recep- 
tion was made in the first instance ; they were submitted l)y 
the Judge to the examination of Mahajuns appointed for 
the purpo.se, who were questioned by him upon them. Nor 
does it appear that their genuineness or correctness was 
ever formally or directly impugned, though some objection 
may have Ijeen taken to the proof of them. The course of 
the argument here induces their Lordships to regret that 
these material cU>cuments were not strictly proved, but they 
were sent up to the appellate court as part of the record ; 
and in the.se circumstances their Lord.ships think that, 
according to the course of these events, the a jpellate C'ourt 
W'as justified in considering them as part of the e\idtnce in 
the cau.se (385), {Sir James \V. Coh'ilej) MUSSUMA'I' 

Chutha 7^ Baboo mihun j.ai.i.. 

(1867) 11 M. I. A. 369 2 Sar. 303. 

Mode of. 

« 

Kiddcncc to be adduced. 

The regular proof of l)ooks and accounts requires that 
the clerks who have kept those accounts, or some person 
competent to speak to the facts, shoukl !)e called to prove 
that they have l)een regularly kept, and to prove their 
general accuracy (98). {Mr. Pemberton Leiirh.) Dw’akka 
DOSS V. Baboo Janki doss. (1855) 6 M. I. A. 88. 

Strictness in. 

Relaxation of — Inspection of accounts in presence of 

Parties by Inspector appointed by Court for the purpose — 
Report by him as to their genuineness and accuracy — JIo 
challenge before him of their genuineness and accuracy. 

In an action brought by the appellant against the rej^pon- 
dent to recover the alleged balance of an account, the appel- 
lant produced and filed certain account Ixioks, and they were 
handed over to a person for the purpose of examination*and 
inspection, according to the ordinary course of the Court. 


ACCOUNT BOOKS— 

Proof of— ((7i>;/A/.) 

Strictness in— 

' The Inspector was^ requested to inspect or compare plain 
^ tiff’s account books'in the presence of lx)th parties or their 
agents, and to file a report of the correctness or incorrect- 
ness of the same. The genuineness of tho.se books was not 
■ disputed when they were offered to the Inspector, and their 
accuracy was not disputed by the respondent’s agent, who 
^ attended to examine them, but, on the contrary, the'r 
general accuracy was admitted ; the accounts contained in 
those lx)ol;s had been for several months open to the 
• inspection of the re.spondent, with power to him to point 
out any inaccuracies, if any inaccuracies existed, and he had 
in his own possession means at any moment of disproving 
the accuracy of those books (if inaccurate they were) Ijy the 
production of his own accounts, Ixjoks and vouchers. 

Held, that there was a prima facie case for the establisli- 
ment of the accounts filed by the appellant (99). 

Having regard to the is.sue joined lielween the.se parties, 
and the facts which must l:)e taken to ha\'e lx;en im])Iiedly 
admitted l>etween them, and to what took place l)efore th.e 
Inspector when those books were produced to him, the 
necessity of the strict proof of the accounts was removed, 
and it was not possible for the Court to hold that any 
doubt could exist as to the genuineness of those accounts, or 
as t{) the accuracy of those accounts (98). {Mr. Pemberton 

Leigh.) dwarka Doss r-. Baboo Janki Doss. 

(1855) 6 M. I. A. £8. 

Rejection in a peal of, on suspicion formed on 

inspection of books. 

-- - i^ropriety — Objection not taken in Court bcUno — 

Decision in Court bdrio based on books. 

In this case the oral evidence tendered by either party 
was confli' ting and was considered to be unreliable bv both 
the courts in Iiulia. They, however, regarded certain 
account Ixioks produced l)y one of the paities as tests of the 
truthfulne.ss of the case of tlie one side or the other. Bui 
the High ( ourt rejected the b(x>ks on the ground that on a 
personal inspection thereof, one of the pages of an account 
l)ook was found to lie tampered with. The learned Judges 
of the High Court did so without hearing evidence, or 
calling upon the parties for an explanation, even though the 
other side never contended that the leaf in question had 
Ixjen interpolated and did no more than object to particular 
entries in it. On appeal, held by their Lordships, that it 
\youId lx; more satisfactory, IxTore coming to a final deci- 
sion on the appeal, that tlie true state of the books should 
be ascertained by a further enquiry, in which each party 
should be at liljerty to adduce evidence with reference to 
the composition and state of the books, and of the entries 
in them, and with reference to the custody of the liooks, and 
the persons who could have had access to them. {Sir 
Montague Smith.) BUKRA I.ALL OPENDRONATH SaHEE 
Deo 7'. The Court of Wards. (1877) 3 Sutb. 414 = 

Bald. 125 = 1 I. T. 451 
Witness who kept. 

Evidence of. after refreshing memory from lxx>ks — 

Rejection of. See EVIDENCE Acrr, S. 34— ACCOUNl 

IBOOKS. (1899) 4 C. W. N. 18 (20). 

ACCRETION. 

See ALLUVION AND DlLUVION — ACCRETION. 

ACKNOWLEDGMENT. 

/)oing an act in presence of a person — Acknc 7 oledg- 

ment of having done it 7uhen he 7oas not present — Distinc- 
tion. 

To do an act in the presence of a witness, and to 
acknowledge having done it when the witness was not pre- 
sent, are two entirely different things, — as different as the 
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ACKNOWLEDGMENT— 

witnessing a fact or act, and the witnessing a confession of 
that fact or act (402). {Lord Brougham,) CaSEMENTz^. 

Foulton. (1845) 3M. I. A. 396^5 Moo. P. C. 130 = 

1 Sar. 293. 

See also LIMITATION ACT OF 1908, S. 19. 

ACQUIESCENCE. 

Adverse claim — Acquiescence in. 

•Acquiescence alleged in one place — Claim not 


abajidoned contemporaneous — Effect. 

If a supposed acquiescence in one place l)e contemporane- 
ous nearly with a claim not abandoned, it amounts to little 
or nothing (360). (Lord Justice James.) RaMAMANI 

Ammal V. Kulanthai Natchiar, 

(1871) 14 M. I. A. 346 = 17 W. B. 1 = 2 Suth. 493 = 

2 Sar. 736. 

Presumption adverse from— Propriety of. 

•Females and infatits. 


In a case in which the question was whether plaintiff *s 
mother and next friend was the wife of her alleged husband 
and plaintiff his legitimate son and i.ssue and therefore 
entitled to inherit the property of his deceased father, the 
defendant, an admitted wife of the deceased, relied upon 
the grant to herself of a certificate of heirship to her 
deceased husband unopposed by the plaintiff as a tacit 
admission of absence of title in the plaintiff. With refer- 
ence to this contention, their Lordships observed : — Consi- 
derable weight is due, prima facie^ to such a submission to 
an adverse title as the objection supposes, but the weight 
depends upon the just belief that the parties whose interests 
are affected by acquiescence possess knowledge of their 
right, means to enforce it, and counsels how to set al)out 
resisting, a step injurious to it, which are ordinarily in the 
possession or reach of either of two rival claimants. One 
of the plaintiffs in this case is an infant ; the other is a 
Hindu female. Against neither is it the practice of the 
Courts in India to press a presumption by acquiescence in a 
rival claim, from the mere non-contestation for a limited 
time of an adverse title, and especially not of such a title as 
this certificate evidences. The contrary doctrine has l>een 
constantly affirmed and acted upon, both in Indian Courts 
and before this Tribunal. {Lord Justice James.) Ram.\- 

MANi Ammal v. Kulanthai Natchiar. 

ri871) 14 M. I. A. 346 C360) = 17 W. .R. 1 -- 

2 Suth. 493- 2 Sar. 736. 


Females-^Competent 


ACQUIESCENCE— (r^7;//d^.) 

Adverse claim — Acquie^ence in — {Contd.) 
Presumpi'ion adverse from — Propriety 

OT~^{Coutd.) 

Burmoneah. (1868) 12 M. 1. A. 81 (102-3) = 

10 W. E. 36 = 1 B. L. E. (P. C.) 26=2 Suth. 147= 

2 Sar. 372. 

Estoppel based upon. 

Evidence Act, S. 115. 

Hindu female— Adoption and will of deceased 

husband — Acquiescence in. 

bat amounts to—Effect—Acts of acquiescence 

applicable to legal or voidable adoption or will — Female 
acting without independent advice. 

In a case in which an adoption and a will by a deceased 
indu were set up, the question was whether the deceased 
was of sufficient capacity at the time to understand the 
nature and object of those acts, and voluntarily gave an 
intelligent consent to those acts. Both the adoption and the 
will were attacked by the appellant, the widow of the 
deceased. It w'as strongly pressed against the appellant in 
support of the validity of the adoption that she was a con- 
senting party to it, performing her part in the ceremony, and 
afterwards showing by unequivocal acts her entire acquies- 
cence in what had been done. These acts were — allowing 
the l)oy to perform the funeral rites as an adopted son, and 
the day after the adoption putting her mark to an arzee 
addressed to the Collector, stating the adoption and the 
performance of the funeral rites by the adopted son, and 

praying for the transfer into his name of her late husband’s 
property. 

Held, that .so long as the appellant was acting without 
the guidance of a disinterested adviser her acquiescence in an 
alleged adoption or will ought not to prejudice her (433). 

The appellant is a Hindu female. In such a case as the 
present it was hardly to 1^ expected that she would l>e 
capable of distinguishing between an adoption in fact, and 
a legal adoption, or between a will in fact, and a valid will. 
The acts attributed to her are really no confirmation of the 
case of the adoption and the will, as every one of them upon 
which reliance is placed might equally have been done with 
respect to a legal or an avoidable adoption (433-4.) {Lord 
Chelmsford.) TayammaUL z/. SaSHACHALLA NaIKER. 

. „ (1865) 10 M. I. A. 429 - 2 Sar. 139. 

-Doing of, in presence of a person — Acknowledgment 


of — Effect. 

It has been very properly urged that the youth, ignorance, 
sex, and dependent state of the plaintiff must all be weighed, 
and have due importance given to them, when her .supposed 
acquiescence in the title of P is urged against her. As 
respects her^lf, personally, the force of these arguments 
may be admitted so far as they regard acquiescence alone ; 
but her ignorance of P^s proceedings and claim to the whole 
succession which she alleges, cannot so readily be conceded, 
and the weight of presumptive proof arising from the con- 
duct both of herself and of other persons competent to the 
prot^tion of her interests, cannot be excluded from the 
consideration of their Lordships when deciding whether such 
ignorance is established in any of them (93). Though the 
youth and dependent state of the plaintiff herself may be 
admitted to afford very cogent reasons for not pressing 
against her those presumptions of acquiescence which 
similar conduct in a competent adult would give rise to, yet 
presumptions from the conduct of others cannot be excluded 
from the consideration of this case, when the probabilities 
on either side are weighed (102). (^/> James W. Colvile.) 

SOORTODRONATH ROY v, MUSSUMAT HEERAMONEE 


of having done it 

Acknowledgment 

ACTIONS. 


m his absence — Distinction. Sec 

Doing an act, etc. 

(1845) 3 M. I. A. 395 (402). 


Cause of action 

of defendant — Effect. 


Assumpsit. 

-Breach of contract — Fraud on part 

See Limitation— ASSUMPSIT. 

(1849) 5 M. I. A. 43 (69). 

Detinue. 

—Specific performance — Assignee of trusteeship of 

pagoda and of property belonging to it— Suit by, to recover 
portwn of that property from third parties disputing his 
right under assignment. 

A suit brought by the as.signee of the uraima right, or 
right of management, of a pagoda, and of all the rights of 
the existing trustees, including the right to the custody of 
certain jewels devoted to the service of an idol, for the 
recovery of those jewels from third parties, who resisted the 
plaintiff s attempt to remove them from their ordinary place 
of custody, is not one for specific performance. It is not 
brought against the other parties to the contract, the urallers, 
but against per^ns strangers to the contract, who are 
ispu ing e right of the plaintiff under his assignment to 
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ACTIONS— 

Detinue — (Cmitd^ 

take possession of a portion of the property belonging to the 
pagoda. The suit is in the nature of an action for detinue* 
brought to recover jewels* the right to the custody of which 
the plaintiff says has passed to him by virtue of the assign- 
ment* wherein the plaintiff has to make out his title to the 
goods (79-80). i^Sir James W. Colvile.) RaJAH VURMAH 
Valia v. Kavi Vurmah Mutha. (1876) 4 I. A. 76 = 

IM. 236 (246) = 3Sar. 687 = 3 Suth. 382. 

Trover — Distinctiim — Timber logs sold according to 

7tsage of trade at once — Cofiversicm of — Suit for damages 
for — Nature of. 

An action to recover damages for the conversion by the 
defendants of a large quantity of logs of timber belonging to 
the plaintiff is not either in form or in suljstance, an action 
of detinue, in which the plaintiff seeks to recover a specific 
chattel which the defendant detained from him, and in which 
the judgment would be that the defendant do deliver the 
chattel or pay the value of it. The action more resembles 
what used to be called an action of trover. The subject- 
matter of the action is timl>er, an ordinary article of com- 
merce, which, according to the evidence of the usage of 
trade, is disposed of in the same year in which it arrives at 
Rangoon (the market for the timber), either by sale or by 
l)eing cut up, or in various ways. The plaintiff could not 
claim four years afterwards the restitution of the particular 
logs. His claim is, and must !)e, to the damages which he 
has sustained by the conversion of the logs by the defen- 
dants at that date (133-4). {Sir Robert P. Collier.) 

Kombay-Burmah Trading Corporation, Ltd. v. 
Mirza Mahomed ally. (1878) 51. A. 130 = 

4 C. 116(119 20) = 3Sar. 622 = 3 Suth. 525. 

Money had and received for plaintiffs use. 

Money paid for an existing consideration which after- 
wards failed — Suits for — Distinction — Test. See LIMITA- 
TION Act of 1908. ARTS. 62, 97 — Applicability — 
Bengal Patni Taluqs Regulation Vlll of 1819. 

(1918) 46 I. A. 52 (55-6) = 46 C. 670(677-8). 

Trover. 

Action of — Co-heirs — Transfer illegal by one of — 

Suit by other heir to recover property transferred — Parties 
— Onus on tran.sferee — Defences open to him. See GOVERN- 
MENT Promissory notes— Transfer illegal of, 
BY one of Co-heirs. (1869) 12 M. I. A. 507. 

Detinue — Distinction. Sec ACTIONS — DETINUE — 

Trover. 

ACT OF STATE. 

Acts amounting or not amounting to. 

Legality of — Municipal Court’s Jurisdiction 
to question. 

Plea of. 

Question AS to nature of Acrr— I mpression of 
parties as to — EFFECI'. 

Suit questioning validity of— Parties. 

Acts amounting to an, or not. 

British Protectorate — Native subjects in — Rights 

ofy created prior to cession of land to Crown — Orders in 
Council extinguishing — Legality — Jurisdiction o^ Coitrts 
to enquire into. 

Where the Crown by order in council limited the pre- 
existing rights of native subjects in Swaziland, a British 
Protectorate, held^ that it was an act done under power 
conferred by the Foreign Jurisdiction Act and was therefore 
valid, or it was an act of State which could not ]>e question- 
ed in a court of law. {discount Naldane.) SOBHUZA II 
V. Miller. (1926) A. I. R. 1926 P. 0. 131 (136) = 

30 C. W. N. 961 = 99 I. 0. 265. 


ACT OF STATE— 

Acts amounting to an, or not — {Contd.) 

Begum Sumroo — Jaidad tenure held by — Resump- 
tion of — Arms and stores purchased by her — Seizure of. 
See ACT OF STATE — ACrr AMOUNTING TO AN, OR NOT 
— JAIDADAR AND Do.— JAIDAD TENURE. 

(1872) Sup. I. A. 10. 

Confiscated property — Auction sale by Government of. 

In selling the property of rel^els which it has confiscated, 
the Government does not perform an act of State, but 
stands in the situation of an individual selling his property 
by auction* and a suit may therefore l)e properly brought 
against the Government by the purchaser if the Government 
refuses to give up possession, or transfers the possession to 
another. 

“ The meaning, as their Lordships understand it, of an 
act of State is something which appertains to the functions of 
Government. Suppose, for instance, any question had 
arisen with regard to the propriety of confiscating the 
rebels’ property, that would have been an act of State. 
Probably, the determination of the Government to sell that 
confiscated property might also l)e treated as an act of State, 
but in the sale the Government was exactly in the situation 
of an individual selling his property by auction ; and when 
the auction was knocked down, the relation of vendor and 
vendee existed between the (jovernnient and the highest 
bidder. A suit, therefore, would lie against the Govern- 
ment for specific performance of the sale. ” SheO L.AL 
Bohka V . Sheikh Mahdmed. 

(1869) 13 W. R. 4 (P. C.) = 2 Suth. 283. 
^Confiscation if and when amounts to. See CON- 

nsc.ATiON- Meaning. (1872) Sup. I. A. 119 (125). 

Conquered country — Property of native of — Seizure 

of, by pnroisional Cin-it nrnent established in the country. 

The memliers of the provisional Government of a recently 
conquered country seized the property of a native of the 
conquered country, who had been refused the l)enefit of the 
articles of capitulation of a fortress, of which he was 
Governor, but who had been permitted to reside under 
military surveillance in his own house in the city in which 
the seizure was made, and which was at a distance from the 
scene of actual hostilities. Held, that the seizure must be 
regarded in the light of a hostile seizure, and that a Munici- 
pal Court had no jurisdiction on the subject. 

Scmble . — The circumstances, that at the time of the 
seizure the city where it was made had l)een for some 
months previously in the undisturbed possession of the pro- 
visional Government, and that Courts of Justice under the 
authority of tliat Government were sitting in it for the 
administration of justice, do not alter the character of the 
transaction. 

We think the proper character of the transaction was that 
of hostile seizure made, if not flagrante, yet rnondum cessante 
hello, regard l)eing had lx)th to the time, the place, and the 
person, and consequently that the Municipal Court had no 
jurisdiction to adjudge upon the subject ; but that, if any- 
thing was done amiss, recourse could only be had to the 
Government for redress. {Lord Tenterden.) MOUNTSTUART 

Elphinstone, The Hon. v. Heerachund Bedree 

chund. (1830) 1 Knapp. 316= 1 Sar. 11. 

Conquest — Seizure by right of — Legal right — Seizure 

under colour of — Distinction. 

The suit was brought against the Secretary of State 
for India to recover possession of a certain rakh or 
piece of grassland situated in the Punjab. The suit rakh 
had been granted by R, the then sovereign of the territory, 
to plaintiff’s father. On the death of plaintiff’s father 
the estate devolved by inheritance upon his deceased 
brother. Upon the death of that elder brother, one Rajah 
T , plaintiff’s uncle, took possession of it, and a grant of it 


2 
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ACT or STATE— 

Acts amounting to an, or not — (Co/M.) 

was made by the British Government after the conquest of 
the territory to Rajali T for Ids life. The title of Rajah T 
was adverse to the plaintiff, and the plaintiff claimed to 
recover through his elder brother and not as the heir of 
Rajah T. 

The territory in which the suit property was situated was 
conquered alx)ut 1849. Thereupon a proclamation was 
issued by the Government declaring “ tliat the Government 
of the Punjab is at an end, and that all the territories of 
Maharajah Dulip Singh are now and henceforth a portion of 
the British Empire in India. The few chiefs who have not 
engaged in hostilities against the British shall retain their 
property and their rank. The Jagirs and all the property of 
sirdars or others who have been in arms against the British 
shall l>e confiscated to the State.” Two days after that pro- 
clamation, a board of administration was appointed by the 
Governor-General for the Punjab. They were invested with 
very large powers, judicial anti administrative, and with res- 
pect to rent-free lands and tenures, among which category 
the suit description of tenure admittedly fell, special direc- 
tions were given to them. By those directions, it was con- 
templated by the Governor-General to make what might l)e 
called a tabula rasa of tenures of the suit description, and 
to re-grant them upon terms entirely at the discretion of the 
British Government. It also appeared from the order 
granting, inter a/ia, the suit rakh to Rajah T’, and from the 
subsequent proceedings that the Government were dealing 
with those rakhs as their own property, over which they had 
absolute control, and that, in granting the property to Rajah I 
Z*, they acted not by way of recognition of any right, but as 
conferring a favour and an indulgence upon him. 

that the giant to Rajah T was made in pursuance 
of the right of conquest, which was referred to in the pro- 
clamation, and that it was an act of State, and not question- 
able by any municipal Court (46). 

The seizure in this case was a seizure on liehalf of the 
Crown by its right of conquest, and these acts of the Board 
and of the Governor-General were not acts affecting to 
justify themselves on grounds of municipal law. but were 
acts done in the exercise of sovereign authority. There is 
no pretence for saying that this estate was taken possession 
of by the Government by virtue of any legal title or under 
colour of any legal title whatever. The act of the Govern- 
ment in question was done in accordance with the notions 
of the Government of what was just and reasonable, and not 
according to any rules of law to lie enforced against them 
by their own Courts (47-8). (^Sir Robert P . Cottier.^ 

Sirdar Bhagwan Singh?'. Secretary of State for 
India. (1874) 21. A. 38 = 3 Sar. 413 1 P. R. 1875. 

Ex-King of Delhi — Deposition and confiseation of 

property of — Legality — Jurisdiction to r/uestion — Munici- 
pal Courts. 

The late King of Delhi was, at the time of the confisca- 
tion, indebted to the plaintiffs upon certain Ixinds. Either 
by the terms of those bonds or by his letters to the Resident 
at the Court of Delhi, the King had, so far as he could 
lawfully do so, assigned and appropriated to the discharge 
of the bond debts, certain amounts which the Resident was 
requested to pay yearly out of the revenues of certain of the 
royal taiyool villages. The property so alleged to have Ijeen 
mortgaged to the plaintiffs was, together with all rights and 
interests in and in respect of it, seized and appropriated on 
l)eha]f of the British CTown. 

In a suit by the plaintiffs to recover the amount due to 
them on the said bonds, held., that the seizure and confisca- 
tion by the British Government of the property of the Ex- 
King were acts of absolute power, and were not acts done 
under power of any legal right of which a Municipal Court 
could take cognizance (127). 


ACT OF STATE- {Contd.) 

Acts amounting to an, or not — {Cofitd,) 

The Government, when they deposed and confiscated the 
property of the late King, as between them and the King, did 
not affect to do so under any legal right. Their acts can be 
judged of only by the law of nations ; nor is it open to any 
other person to question the rightfulness of the deposition, 
or of the consequent confiscation of the King's property 
(126-7). {Sir Barnes Peacoeh.) RaJAH SaLIG RAM 

Secretary ok St.ate for India. 

(1872) Sup. I. A. 119 = 12 B. L. R. 167 = 
18W. R. 389 = 3 Sar. 191 = 2 P. R. 1872 = 
* 2 Suth. 726. 

Government — Seizure by — Conquest — Seizure by 

right of — Legal right — Seizure under colour of — Distinction. 

See Act ok Sta'i’e — act amounting to — Conquest. 

(1874) 2 I. A. 38^6-8). 

Government — Seizure of subject's property by, in 

exercise of powers of war in putting down insurrection. 

.Sec Acrr OF s I'A'i E — Acr amounting to an — War. 

(1872) Sup. I. A. 119 (125). 

Jughir granted by N'aioab of Carnatic — Resumption 

by British ihn'crnnient of — legality — A/unicipal Courts — 
Jurisdiction. 

By the treaty of the .'list of July, 1801, made between the 
then Nawab of the Carnatic and the Governor in Council at 
Madras, the sovereign rights of the Nawab in the Carnatic 
were vested in the East India Company. 

Field, that a resumption by the Madras Government of a 
Jaghir granted by former Nawabs, as Alta7nghah inam, 
before the date of the treaty, and a re-grant by the Madras 
Government to another for a life-estate only, was such an 
act of sovereign power by the East India Company, as pre- 
cluded the Supreme Court at Madras from taking cognizance 
of a suit ])>• (he heirs of the original grantee in respect of 
such resumption. 

” The treaty did vest the rights of sovereignty in the E. I. 
Co., and the Company, in exercise of what they considered 
their right of sovereignty, resumed the Jaghir in question, 
and granted it to the son of the original grantee, not in the 
form of the original grant to the father, but in terms totally 
different, being for life only ; and they reserved to them- 
selves the sayer (customs) and other revenue duties. It is in 
effect the same thing, as an act of sovereignty, as if it had 
l)een granted to a mere stranger, and no further confirma- 
tion of the title of the original grantee than such a grant 
had !)efcn made. Their Lordships are, therefore, of opinion 
that the Supreme Court had no authority to question an act 
of sovereignty exercised on the part of the E. I. Co. {Sir 
John I , each . Af . R .) EAST INDIA COMPANY v . SYED 

Aj.ly. (1827) 7 M. I. A. 656 (577-8) - 1 Sar. 867. 

-Jaidadar — .4rjus and stores purchased by — Seizure 

by GcmcrJiment of, o/i resumption of jaidad tenure — Not 
an act of State. 

On the death of Begum Sumroo, the Government of India 
resumed her purgannah of Badshapoore Jharma, and at the 
same time made seizure of the arms, ammunition, and 
munitions of war in use with her army, or retained for their 
use at the time of the Begum's death. In a suit brought on 
l^ehalf of D, claiming as heir of the Begum, to try the right 
of the Government to effect that seizure, it appeared that 
the arms and stores were purchased by the Begum. 

Field., that the seizure of those arms and stores was not 
an act of State, but an act done as under a supposed legal 
right on the resumption of the jaidad upon the Begum's 
death (32-3). {F^ord Flatherley, L. C.) FORESTER v. 

Secretary of State for India. 

(1872) Sup. I. A. 10 = 12 B. E. E. 120^ 
18 W. E. 349 = 3 Sar. 1 = 1 P. E. 1872 = 2 Suth. 628. 
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ACT OF STATE— (C.w/r/.) 

Acts amounting to an, or uot—iCcfUt/,) 

Jaidad tctture held by Sumroo — Resumption 

of lands held on, on her death — Validity of — Municipal 
courts — Jurisdiction to determine. 

Under treaty or agreement made by the British Govern- 
ment in August 1805 with the Begum Sumroo she held for 
her life territories in the Doab from the East India Com- 
pany as she had held them under the Scindia. She was not 
a sovereign princess but a mere Jaidadar (/.<’.» a Jaghirdar 
under obligation to keep up a Ixxiy of troops to lie employ- 
ed, when called upon, in the service of the sovereign) under 
the Scindia, and, by the treaty or agreement with the 
British Government, she was to remain such under the 
Company also. Her territories were, during her lifetime, 
practically excluded from the operation of British law and 
the jurisdiction of liritish (’ourts. Her territories were 
treated as excepted from the conquered territories; and, 
although the .sovereign riglits of Scindia over those terri- 
tories passed under the Treaty of 1803, they passed sul)ject 
to the rights of the Ikigum. On hei death in 1836. the 
Government of India resumed her purgannah of Badsha- 
j)oore Jharma. Owing to the abnormal condition of her 
territories the resumption was made, not by a resumption 
suit, but in w hat was called the political department. 

field, that the resumption by the (jovernment of the 
Begum’s territories was not the seizure by arbitrary power 
of territories which up to that time had l)elongcd to another 
sovereign state ; but that it was the resumption of lands 
previously held from the (yovernment under a particular 
tenure, upon the alleged determination of that tenure (17). 

The possession was taken under colour of a legal title; that 
title being the undoubted right of the sovereign power to 
resume, and retain or asse.ss to the public revenue all lands 
within its territories upon the determination of the tenure, 
under which they may have l>een exceptionally held rent-free. 
If by means of the continuance of the tenure or for other 
cause, a right lie claimetl in derogation of this title of the 
Government, that claim, like any other arising Ixftween the 
British Government and its subjects, would prima facie ])e 
cognizable by the Municipal Courts of India (17). (Lord 
Ifaiherlay, L. C\) FORKSTEK v. SECRETARY OF STATE 
FOR INDIA. (1872) Sup. I. A. 10 - 

12 B. L. R. 120 - 18 W. R. 349 3 Sar. 1 - 

1 P. R. 1872 = 2Suth. 628. 

— “Legal right — Seizure by Government under colour of 

— ('onquest — Seizure by it by right of — Distinction. See 

Acrr OF State — Act amounting to an— Conquesi' — 
Seizure by right of. (1874; 2 I. A. 38 (46 8). 

Amative Ruler — I)epositio)i of, by Vi'^eroy in Council 

— Order of — A^iture of — Appeal to P.C. from — Rii'/it of — 
Commission appointed by Viceroy to inquire into chart^es 
against Roller — -Order made on report of. 

The petitioner, the Maharaja of Banna, applied for special 
leave to api>eal to His Majesty in Council against an act of 
the Governor- General of India in Council removing him 
from the Government of the State of Banna. 

Held, that the act was clearly a political act — an act of 
State done by the Viceroy in Council in the interest of the 
State of Panna and the inhabitants of Banna, and for the 
peace and good Government of India generally, and that 
their I^ordships were precluded from entertaining a petition 
for leave to appeal against- an act of that character. 

The order of the Viceroy in Council removing the peti- 
tioner from the Government was made on the report of 
C'ommissioners appointed by the Viceroy in C'ouncil “ for 
the purpose of inquiring into the truth of an imputation 
against the Maharaja that he had instigated the murder of 
his uncle and of reporting to the Viceroy and Goventor-Gene- 
ral in Council how’ far the same w’as true to the l^est of their 


ACT OF STATE— (C^v/AA) 

Acts amounting to an, or not— (C^w/r/.) 

judgment and l)elief.” It w’as therefore contended that the 
appeal wa.s against a conviction of the Maharaja. 

Held further, that the commission in question W’as appoint- 
ed by the Viceroy himself for the information of his own 
mind, in order that he shoukl not act in his political and 
sovereign cliaracter otherwise than in accordance with the 
dictates of justice and equity, and was not in any .sense a 
Court, or if a Court, was not a (V)urt from which an appeal 
lay to His Majesty in (T>vincil. (Lord Dauey.) MAHARAJA 

Madhava Singh Secretary of State for India 
IN Council. (1904) 31 1. A. 239- 

32 C. 1 - 8 C. W. N. 841 6 Bom. L. R. 763 

1 A. L. J. 691-8 Sar. 731 


.\ on-tendatory Aamindars in (.entral Prcn'tnces — 

Police, Excise and cattle pounds administration — IVith- 
dra7oal by C,n'ernment from the Zamindars of— A'atnre of 
— Validity of — Jurisdiction of Courts to question — Cattle 
Trespass Act / of !S7l — Private cattle pounds — Main- 
tenance of. 

The status of the Zamindar of Khanar and the other 
Zamindars in the District of Rajpur was in 1864 determined 
by the (Government to I)e tliat of ordinary British subjects. 
When their country l>ecame British territory, whether by- 
conquest and ce.ssion or by lapse, they were left to manage 
their estates as Ix^st they could, binding themselves to use 
rightly the judicial and administrative powers entrusted to 
them or left in their hands as a matter of con venience or 
economy of administration. In no case, however, were they 
recognised as entitled to independent power or as possessing 
any sovereign rights. It ! 874, Sanads were issued to the 
Rajpur Zamindars recognising their proprietary rights and 
ownership. In subsequent years the (Government witlidrew 
from them the administration of police, excise, and cattle 
pounds with compensation for the resulting loss of revenue, 
and obtained the execution by them under protest oivajib- 
/-'/-rr/'ce.r with j)rovisions applical)le to the altered arrange- 
ments. 

Held, that the Rajpur Zamindars in exercising police and 
excise functions were not acting as of right, i)ut were so 
acting either by sufferance, or by delegation, and that the 
resumption of those functions by the (Government was a 
thing done by the Government in exercise of its sovereign 
powers, and consequently that the suit questioning the vali- 
dity of the act of the Government was not maintainable. The 
maintenance of private cattle pounds is incompatible witli 
the provisions of the Cattle Trespass Act, and. under tlie 
circumstances, the establishment and maintenance of cattle 
pounds under the superintendence and control of Govern- 
ment officials empowered to obtain the assistance of the 
police when required may lx? considered es.sential for the 
maintenance of law and order, and tlie peace and good 
Government of the country, and therefore an act of the 
Executive Government with which it is not competent for 
the Civil Court to interfere (48). (Lord Macnairhten.) 

Bir Bikram Dfo 7'. Secretary of St.atk for India 
IN Council. (1912)39 I. A. 31= 131. C. 965 = 

16 C. W. N. 362=9 A. L. J. 585 = 15 C. L. J. 633 = 
(1912) M. W. N. 657 = 14 Bom. L. R. 812 = 

39 C. 616. 


Simereipi — Acquisition of territory for first time 

— Rii^hts of inhabitants of acquired territory iu case of 

Rights prior to acquisition if and 'lohen can avail them. 

Where a territory is acquired by a sovereign state for the 
first time that is an act of state. It matters not how the 
acquisition has l)een brought alx>ut. It may be by conquest ; 
it may l>e by cession following on treaty ; it may be by occu- 
pation of territory hitherto unoccupied by a recognized ruler. 
In all cases the result is the same. Any inhabirant of the 
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ACT OF STATE— (CWfl'.) 

Acts amounting to an, or not — {Cofitd.) 

territory can make good in the Municipal Courts established 
by the new sovereign only such rights as that sovereign has, 
through his officers, recognised. Such rights as he had 
under the rule of predecessors avail him nothing. {Lord 

Duftedin.) Vajesingji Jokavasingji V . Secretary 
OF State for India in Council. 

(1924) 51 I. A. 357 (360-l) = 48 B. 613- 
A. I. R. 1924 P. C. 216-(1924) M. W. N. 694 = 

22 A. L. J. 951 = 26 Bom. L. R. 1143 = 
40 C. Ii. J. 473 = 21 L. W. 28 = 82 I. C. 779 = 

47 3V1. L. J. 574. 

— Subjects’ property — Seizure by Government of, in 

exercise of powers of War in putting down insurrection. 
See ACT OF STATE— ACT AMOUNTING TO— WAR. 

(1872) Sup. I. A. 119 (126). 

Taujore Raja — Seizure by East India Company of 

private and public property of — Act in part improper — 
Effect . 

The Rajah of Tanjore was an independent sovereign 
bound by Treaties to a powerful neighlx)ur, which left him, 
practically, little power of free action ; but he did not hold 
his territory, such as it was. as a fief of the British Crown, 
or of the East India Company. On his death without 
male issue, the East India Company, in the exercise of 
their sovereign power, and in trust for the Hritish (lovern- 
ment, seized the Raj of Tanjore, and the whole of the pro- 
perty of the deceased Rajah, public and private, on the 
ground that the dignity of the Raj was extinct for want of 
a male heir, and that the property of the late Rajah lapsed 
to the British Government. 

Heldy that the seizure was made by the British Govern- 
ment, acting as a sovereign power, through its delegate the 
East India Company ; and that the act so done, with its 
consequences, was an act of State over which the Supreme 
Court of Madras had no jurisdiction (540). 

Assuming that the East India Company acted improperly 
in seizing the private, as distinguished from the public, pro- 
perty of the Rajah, the Court cannot, if the whole act of 
seizure was an act of State, inquire into any part of it, or 
afford relief on the ground that the sovereign power has 
been exercised to an extent which Municipal law will not 
sanction (537). 

Of the propriety or justice of that act, neither the Court 
below nor the Judicial Committee have the means of 
foming, or the right of expressing, if they had formed, any 
opinion. It rnay have I:»een just or unjust, politic or im- 
politic,^ beneficial or injurious, taken as a whole, to those 
whose interests are affected. These are considerations into 
which their Lordships cannot enter. It is sufficient to say 
that, even if a wrong has been done, it is a wrong for which 
no Municipal Court of Justice can afford a remedy (540). 
{Lord Ktngsdown.') SeCRET.ARY OF STATE IN COUNCIL 

OF India v, Kam.^chee Boye Saheba. 

(1869) 7M. I. A. 476= 13 Moo. P. C. 22 = 
7 W. R. (Eng.) 722 = 4 W. R. 42 = 1 Suth. 373 = 

1 Sar. 684. 

- IVar Seizitre by Gozfernment of property of a 
subject in exercise of pouoers of^ in putting daiun an 
insurrection Effect — Subject not joining in insurrection. 

seizure of property of a 
subject by a Government in the exercise of the powers of 

war in putting down an insurrection, especially in those 

subject has not joined in the insurrection 
U25). (5'//' Barnes Peacock. ') RaJAH SaLIG RaM v. 

Secretary of State for India. 

1 Q 1*7 « oo« Sup. I. A. 119 = 12 B. E. R. 167 = 

i» w. K. 389 = 3 Sar. 191 = 2 P. E. 1872 = 2 Suth. 726. 


ACT OF STATE— 

Acts amounting to an, or not — {Concld.) 

Wrongful act of ifidividual — I'est — Enam village 

granted by Peishwa — Resumption of^ by officer of Peishwa 
— Nature of. 

Village R was granted in 1803, by the Peishwa, in Enam, 
to A", and was enjoyed by him till his death in 1814. Soon 
after which, 7*, who was minister of the Peishwa, and 
resided at Poona, caused the village to be sequestered, and 
took the revenues. At the lime of that sequestration, T was 
Mamlutdar, or farmer of the Talook of Ahmedabad, within 
which village A was situated. In 1815, he was displaced 
and deprived of all his offices; and the Mamlut of Ahme- 
dabad was conferred by the Peishwa upon Z. It was after- 
wards, in consequence of the treaty of Poona in 1817, 
granted in perpetuity to the Guikowar, who, by the treaty of 
Baroda, 6 — 11 — 181 7, assigned it to the East India Com- 
pany. All the right of the Peishwa against the East India 
Company, as Mamlutdar, or farmer of Ahmedabad, having 
ceased by his declaration of war, and consequent subjuga- 
tion of his territories, and surrender of himself, the Govern- 
ment of the East India Company took possession of the 
village R. and collected the revenues for its own use, from 

1817. 

In March 1828, the re.spondent, claiming to be entitled to 
the village as representing his unde A', commenced the 
suit out of which the appeal arose to recover from the 
appellant, the Collector of Kaira, the possession of the vil- 
lage, together with the revenue for eleven years. 

The material question in the case was, whether by the 
sequestration of the village in 1814, the Enam grant made 
by the Peishwa to A' in 1803 was put an end to, or whether 
the repre.sentative of A^, though deprived of the enjoyment of 
the revenues by 7, did not continue, till the deposition of 
the Peishwa, to l)e treated by him as Enamdar and was de ’ 
jure Enamdar of the village. If the Enam grant was 
actually revoked by the sequestration which took place in the 
time of the Pei.shwa, the Government of the East India 
Company would l)e entitled to take advantage of such re- 
vocation ; but if the grant subsisted at the time of the 
conquest, the repre.sentative of the grantee would Ixj entitled 
to demand the restoration of the village. 

Held, affirming the court l>elow, that the Enam grant 
continued in force until the deposition of the Peishwa, and 
that the seizure of the revenue by 7, and consequent dis- 
possession of the representative of K , was the wrongful act 
of an individual, and not an act of the State (50-1). {Mr. 
Justice Bosanquet.) COLLECTOR OF KAIRA V. MODEE 

PeSton-jee. (1838) 2 M. I. A. 37 = 

3 Moo. P. C. 368 = 1 Sar. 216. 

Legality of — Municipal Court’s jurisdiction to 

consider. 

See Act of State — Acrr amounting to an, or 

NOT. 

1 . Tanjore Raja. (1859) 7 M. I. A. 476 (640). 

2. Jagir granted by, etc. 

(1827) 7 M. I. A. 656 (677-8). 

3. Ex-King of Delhi. 

(1872) Sup. I. A. 119 (126-7). 

4. Non-feudatory zemindars, etc. 

(1912) 39 I. A. 31 (48) = 39 0. 6 I 6 . 

5. British Protectorate. 

(1926) A. I. E. 1926 P. C. 131 (136). 

Plea of. 

-^^—Maintainability — Plea 7iot raised in first instance^ 
but distinctly raised before judgment and made subject of 
an issue — Effect. 

It has been argued on the part of the appellant that this 
case of the Government (that the seizure of the Crown in 
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ACT OF STIAT^—iConM.) 

Flea of — 

question was an act of State which could not be questioned 
in the Municipal Courts) was not put forward by their 
pleader in the first instance, and it would appear that at all 
events it was not distinctly put forward. But that becomes 
immaterial, inasmuch as before the judgment it was 
distinctly stated in the plea, and an issue was raised upon 
this very plea (41). {Sir Robert F. Collier?) SiRDAR 

Bhagwan Singh v. Secretary of State for India. 

(1874) 21. A. 38 = 3 Sar. 413 = 1 P.R. 1875. 

Necessity for specific — C'ession of territory — Inhabi- 
tants of ceded territory — Suit by, against new sovereign for 
declaration of their proprietary rights in lands within ceded 
territory — Plea of “ act of State ” by new sovereign. Sec 

Cession of Territory— Inhabitants of ceded 
territory— Suit by, against new, etc. 

(1924) 51 I. A. 357 (361) = 48 B. 613. 

Question as to whether an act is or is not an. 

— Impression erroneous of parties as to nature of act — 
Effect of^ on its real nature. 

The fact that all the parties affected by the resumption of 
a Jaidad tenure by the Government considered it an act of 
State cannot alter the legal nature of the acts of Govern- 
ment, or make the re.sumption, under the assertion of a 
legal title, of lands claimed adversely by a subject an arbi- 
trary act of sovereign power against an independent stale 
(18). {Lord Hatherley, L.C?) FORESTER SeCRE'I'ARY 

OF State for India. (1872) Sup. I. A. 10 - 

12 B. L. R. 120 = 18 W. R. 349 -- 3 Sar. 1 = 

1 P.R. 1872 = 2 Suth. 628. 

Suit questioning validity of— Parties. 

— ' Gcn’criunent if a necessary party. 

To que.stion an act of State, directly or indirectly, the 
contention must be raised on a suit duly constituted, to 
which the Government must be a party (550). {Sir Edward 
Williams?) NaWAB UMJAD ALEY KHAN v. MUSSUMAT 

Mohundee Begum. (1867) 11 M. I. A. 517 = 

10 W. R. P. C. 25 = 2 Suth. 98- 2 Sar. 315 = 

R. & J’s No. 7 (Oudh). 

ADEN. 

Suit in Political Residents’ Court at — Removal and 

trial of, by Boni. H. C. — Power of. See LeiterS PATENT 
OF 1865 (Bom.), Cl. 13— Aden. (1905) 33 I. A. 38 = 

30 B. 246. 

ADMINISTRATION— SUIT POR. 

— — -Alienation by heir or residuary legatee pending — 
Purchasers rights under. 

When the estate of a deceased person is under adminis- 
tration by court or out of court, a purchaser from a residu- 
ary legatee or heir is subject to any di.sposition which has 
been or may Ixj made of the deceased’s estate in due course 
of administration. In fact, the right of the residuary legatee 
or his heir is only to share in the ultimate residue which 
may remain for final distribution after all the liabilities of 
the estate, including the expenses of administration, have 
lx«n satisfied (16). {Lord DaTiy?) CHUTTERPUT SiNGH 
V, Maharaj Bahadoor. (1904) 32 I. A. 1 = 

32 C. 198 (218) = 9 C. W. N. 225 = 
2 A. L. J. 190 = 7 0. L. J. 395 = 10 Bom. L. R. 262 = 
3M. li. T. 344 = 8 Sar. 713 = 18 M. L. J. 125. 

Decree preliminary in — Form of. {Sir John Edge?) 

Ma Chit Sen National Bank of India. Ltd. 

23 L. W. 399 = 91 I. C. 432 = 30 C. W. N. 76 = 
A. I. R. 1926 P.C. 261 = L. R. 6 P.C. 286 = 
(1926) M. W. N. 847 = (1926) 60 M. L. J. 644 (647-8). 


ADMINISTRATION— SUIT FOR— 

Heir-at-law representing whole inheritance in — Right 

to plead true state of the case — Estoppel. See EVIDENCE 

ACT, S. 115 — Administration Suit. 

(1892) 19 I. A. 108 (128)= 19 C. 613 (631-2). 

High Court— Original Side — Jurisdictioti on — 

Executor principal within jurisdiction — Leases of land by 
executors outside jurisdiction — Decree of Mofussil Court — 
Setting aside of both on ground of fraud — Suit also pray- 
ing for — Elffcct. 

Where the principal executor was resident in the Presi- 
dency Town of Calcutta and the estate was actually being 
administered there and the primary object of the suit was 
the administration of the estate and as incidental to such 
administration the plaintiff claimed reliefs as to the setting 
a-sicle of certain leases granted by the executors fraudulently 
of property outside the jurisdiction and as to the setting 
aside of a decree obtained fraudulently in a moffusil court 
on the basis of such lea.ses : — 

Hchf (1) that the High Court of Calcutta in its ordinary 
original civil jurisdiction had jurisdiction to entertain the 
suit ; 

(2) that the High Court had jurisdiction to order ad- 
ministration of the estate and as ancillary to such order to 
set aside deeds obtained by the fraud of the executor ; 

(3) that the primary object of the suit Ix^ing the due 
administration of the estate, the Court had jurisdiction to 
set aside the fraudulent leases although the land comprised in 
the lease was outside the territorial limits of the Court ; and 

(4) that the High Court had jurisdiction to set aside 
a decree of a mofussil Court making a fraudulent award 
(relating to property comprised in the lease) an order of 
Court. {Lord Dax-ry.) BeNODE BeHARI BOSE V. 
SklMATI NISI'AKINI DASSI. 

(1905) 32 1. A. 1931 : 201 ) 33 C. 180(191-2) = 
2 C. L. J. 189 9 C. W. N. 961-7 Bom. L. R. 887 = 

15 M. L. J. 331. 

Property subject of — Sale of — Permission for — Juris- 
diction of another Court to grant. See PrOB. AND ADM. 
ACT OF 1881 (as amended BY ACT VI OF 1889), S. 90— 

Permission lo adminisi r.ai'Oic etc. 

(1925)50M.L. j. 644(660-1). 

- Sale held in due course of administration in — Sale 
in e.xeciUion of ordinary decree pending administration 
suit— Conflict between — Which prezmils. 

Hcldy that a purchaser at a sale held in due course of the 
administration of the estate of a deceased person was entitl- 
ed to priority over a purchaser at a sale held in execution of 
a decree during the pendency of the administration suit (16). 
{Lord Davey.) CHU'ITERFUT SINGH v. MAHARAJ BAHA- 

DOOR. . (1904) 32 I. A. 1 = 32 C. 198 (218) = 

9 C. W, N. 225 = 2 A. L. J. 190 = 

7 C. L. J. 396 = 10 Bom. L. R. 262 = 3 M. L. T. 344 = 

8 Sar. 713 = 18 M. L. J. 125. 

ADMINISTRATOR. 

Suit on behalf of testator's estate — Right of — Letters 

of Administration — Grant of — iVecessity. 

An administrator derives title solely under his grant, and 
cannot, therefore, institute an action as administrator before 
he gets his grant (119). {Lord Parker?) MEYAPPA CHtHT Y 
V. Subramaniam Cheity. (1916) 43 I. A. 113 = 

20 C. W. N. 833 = (1916) 1 M. W. N. 466 = 

18 Bom. L. R. 642=35 I. C. 323. 

See also I.ETPERS OF ADMINISTRATION — ADMI 

NISTRATOR. 

ADMINISTRATION OF JUSTICE. 

See Justice— Administration of. 
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ADMINISTRATOR GENERAL’S ACT. 

XXIV of 1867. 

S. 30 — Ilindti Will — Executor under — Position of^ 

at time of that Act — Chancre in, effected by I/indu llAlls 
Act, 1870 — Position after that Aet. 

At the time when Act 24 of 1807 was passed the executor 
of a Hindu estate could not have availed himself of the pro- 
visions of S. 30 of that Act. Ilis powers and functions were 
not those of an English executor^ but rather those of a 
manager ; he did not require probate, and probate, if 
obtained, would not have vested him with any title to the 
estate, either real or personal, which he administered. Accord- 
ingly he was not, within the meaning of S. 30, a private 
executor or administrator wlio could transfer to the Adminis- 
trator-General any estates “vested in him by virtue of such 
probate or letters,” 

A very important change was made in the law by the 
Hindu Wills Act, 1870, which, inter alia, enacted that cer- 
tain provisions of the Indian Succession Act, 1865 (Ss. 179 
to 189, amongst others), should apply to all wills and 
codicils made by any Hindu on or after 1 — 9 — 1870. The 
immediate effect of the Hindu Wills Act of 1870 was to 
place a Hindu executor who was in a position, and cho.se. to 
take advantage of its provi.sions, on precisely the same foot- 
ing as the executor of an Anglo-Indian testator, in so far as 
concerns the taking out of probate, and the vesting in him 
of the estate of the deceased (114). (f<>rd H'litson.) Ad- 
MINISTRATOR-GeNEKAL ok HENGAE 7\ PREM J-AL 

MULLICK. (1895) 221. A. 107-22 C. 788(795 6)- 

6 Sar. 603. 

II of 1874. 

Religious trusts — Hindu will involving execution of 

— Trusts of — Duty of carrying out, if and 7ohen may be 
imposed upon Administrator-General . 

It was maintained that the Legislature cannot have intend- 
ed that, in any circumstances, the Administrator- (renei al 
should have the duty imposed upon him of carrying out the 
trusts of a Hindu will which might probably or pos.'^ibly 
involve the execution of religious trusts, with which a public 
official ought to have no concern. The answer to that 
argument is that the Administator may have that duty im- 
posed upon by him by the Court in cases where there is no 
existing administration and tlie estate is in danger of lieing 
dilapidated (118). {Lord Watsou.) ADMINI.STKAIOR- 

General of Pengal V . Prem Lai, Mum.ick. 

(1895) 22 I. A. 107- 22 C. 788 (799)-6 Sar. 603. 

S. 31 — Executors-nominate — Transfer of entire estate 

by, to Administrator- General — Property wrongfully retained 
by executors-nominate or third parties — Power of 
Administrator-General to realise — Omission to do so — 
Beneficiary ultimate under will -Remedy of, in such case. 

See Executor — Hindu Will — Executors-nominate 
under— Transfer of entire estate by, etc. 

(1895) 22 I. A. 203(207) = 22C. 1011(1016). 

S. 31 — Hindu will — Executor under, 7oho has ob- 
tained probate — Transfer of estate by, to Administrator- 
General — V al i dity. 

By a will executed in August, 1889, N, a Hindu, disposed 
of his whole estate, real and personal, and appointed two 
persons to be his executors and trustees. Those gentlemen 
accepted the office thus conferred upon them ; and, in 
March 1891, they obtaine 1 a grant of probate from the High 
Court, and proceeded to administer the trusts of the will. On 
14 — 8 — 1893, they executed a deed by which they transferred 
the whole estates, effects, and interests vested in them by 
virtue of the said probate to the appellant, the Administra- 
tor-General of Bengal, professedly in terms of-S. 31 of the 
Administrator- General’s Act II of 1874. _ 

Held, reversing the Courts below, that the transferors 
were private executors within the meaning of S. 31 of Act II. 


ADMINISTRATOR GENERAL’S ACT— 

II of 1874 — {Contdf) 

of 1874, and that the transfer by them was therefore valid. 

b. 31 of Act II of 1874 was a re-enactment, without 
veibal alteraticm, of S. 30 of the Administrator-General’s 
Act 24 of 186/. At the time when that Act passed the 
executor of a Hindu estate could not have availed himself 
of the provisions of S. 30. A very important change was 
made in the law by the Hindu Wills Act, 1870, which, inter 
aha, enacted that certain portions of the Indian Suc'cession 
Act, I86 d (Ss. I79 to 189 amongst others), should apply to 
all uills and codicils made by any Hindu on or after the 1st 
day of Septemlxir, 1870. The immediate effect of the Hindu 
\\ ills Act was to place a Hindu executor who was in a posi- 
tion, and chose, to take advantage of its provisions, on 
, precisely the same footing as the executor of an Anglo-Indian 
testator, in so far as concerns the taking out of probate, 
and the vesting in him of the estate of the deceased. The 
will of the deceased was executed in August, 1889; and his 
executors, therefore, on their obtaining probate, became im* 
mediately vested, by force of Statute, with the whole estates 
which belonged to him at the time of his decease (114-5). 

1 he right toflevolve the property of a deceased testator, 
w ith all powers and duties relating to its management and 
administration, which is conferred by S. 31 of Act 11 of 
1874, is not confined to any particular class of executors or 
of estates. It is given, in broad and comprehensive terms, 
to any and every testamentary executor in whom the estates 
of the decease<l testator have Ijeen legally vested by virtue of 
his probate. The clause only attaches one condition to the 
exercise of the executor’s right, which is, that no transfer 
shall made to the Administrator-General without his 
consent. It is left to the discretion of that official to deter- 
mine whether the property falling under the will, and the 
trusts which it creates, are of such a character that he ought 
to undertake the duty of administration (ll5). {Lord 
ll ' atson.y ADMINISTRAT<)K-(;eNEKAL OF BENGAL V . 
PREM Lal Mullick. (1895) 22 I. A. 107- 

22 C. 788 (796 7) - 6 Sar. 603. 

ADMIRALTY. 

Appeal in proceedings in — Limitation — Short period 

of — Reason for alhaoing onl y. 

It is important in Aclniiralty proceedings that notice of 
appeal shfiuld be given within a short period. When a ship 
is sued it is usually arrested, and unless it is released upon 
bail it is detained by an officer of the Court. It is, there- 
fore, important if a party intends to appeal from the deci- 
sion of the Admiralty (T>urt,that notice should be given 
within a certain limited time (163). {Sir Barnes Peacockf) 

The benhilda r-. British India vSteam Navigation 
Co. (1881) 8 I. A. 159 = 7 C. 547 (561) = 4 Sar. 236. 

Appeal in proceedings in — Pre-emption of — What 

amounts to — Costs a^oarded — Application for — L>eave to 
appeal — Snlscijuent to — Grant of — Jurisdiction 

In a salvage case, the Supreme Court of Bombay, by its 
sentence pronounced in March, 1849, dismissed the claim of 
the salvors. In April following, the Promovents moved for 
a rule nisi to show cause why the defendants should not pay 
their costs. This rule the Court refused. In August, in the 
same year, the Promovents applied for and the Supreme 
Court granted leave to api>eal to England from the princi- 
pal sentence of March, 1849. 

Held, that the application for costs after the decision in 
the cause had the effect of absolutely pre-empting the 
appeal, so as to entirely take away from the Supreme Court 
the power of granting leave to appeal, as nothing could, 
after the proceedings in April, be done to restore the appeal 
from the principal sentence (140). {Dr. Lushingtonl) 
LOUGHNAN v . HaJI JOOSUB BHULLADINA. 

(1861) 6 M. I. A. 137^7 Moo. P. 0. 373 = 1 Sar. 410. 
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ADMIEALTY— 

■Appeal in pr oceedings in — Pre-emption of — Effect 


Appellants* right to appeal thereafter — Protest by respon- 
dent — Absence of — Effect. 

When once an appeal has been pre-empted, it is not 
possible to revive the proceedings, and it would not be 
within the power of the Court of Admiralty to grant the 
appeal under any circumstances of mistake or difticulty 
whatever. The circumstance of the respondents not appear- 
ing under protest cannot by possibility affect their right to 
object to the maintainability of the appeal in such a case 
(144*5). (^Dr. Lushington.) l.OUGHNAN Haji JOOSUU 
BHULLADINA. (1851) 5 M. I. A. 137- 

7 Moo. P. C. 373 = 1 Sar. 410. 


Appeal in proceedings in^ Pre-emption of — Effect- 


Supreme Court of Bombay — Admiralty proceedings in. 

According to the general course of proceedings in the 
High Court of Admiralty in England, the effect of pre- 
empting an appeal is entirely to take away the right of the 
appellants to appeal at all, and nothing that is thereafter 
done can restore the appellants to the condition in which 
they were before the time when the act of pre-emption took 
place. The same rules and the same mode of practice pre- 
vail in the Admiralty Court at Bombay (140-J). {/)r. 

Lushington.') EOUGHNAN v. IIaJI JOOStMi BHULI.ADINA. 

(1861) 6 M. I. A. 137 = 7 Moo. P. C. 373^1 Sar. 410. 


Collision cases — Fact — Question of^Tnat Judge's 


decision on — Appeal — Interference in — Grounds — Misap- 
prehension of questions for decision — Effect of a-i deuce — 
Questions as to — Distinction. 

In collision cases, no rule is better establishecl than this 
that, where questions of fact alone arise, a Court of Appeal 
should be most chary of interfering with the decision of a 
trial judge, who had seen the witnesses and had the opportu- 
nity of forming his estimate of them by their demeanour. 
Only in exceptional cases and for special reasons should a 
Court which has not had this advantage reverse tlie judg- 
ment of the trial judge on questions of fact. 

The Appellate Court, in effect, treated the appeal xs a 
rehearing of the whole case. Presumably, therefore, their 
opinion was (though they do not say so in terms) that the 
trial judge had not rightly addressed himself to the questions 
before him, so that there liad been a mistrial ; if they 
merely differed from the trial judge as to the effect of the 
evidence they would not have thought themselves justified in 
allowing the appeal. Accordingly, it becomes neces.sary to 
consider the facts, not in order to see how their Lordships 
would have decided at the trial, but in order to see whether 
the trial judge so misapplied his mind to the incidents proved 
before him as to warrant the reversal of his judgment on 
what, after all, are exclusively questions of fact (160). {Lord 
Sumner.) UlVER STEAM NAVIGATION CO. 7 . HathOR 

Steamship Co. (1916) 31 M. L. J. 159 

20 C. W. N. 1022-(1916) 1 M. W. N. 446- 

4 L. W. 176-35 I. C. 193. 


High Court^Jurisdiction of — Collision in Bay of 


Bengal. 

The appeal arose out of a suit brought before the High 
Court in the exercise of its original jurisdiction by the 
owners of ship A against ship li for a colliMon which took 
place in the Bay of Bengal. 

Qucxre whether the colli-sion liaving taken place in the Bay 
of Bengal, the High Court deciding the .suit e.xercised Vice- 
Admiralty or Admiralty juiisriiction (163). {Sir Barnes 
Peacock.) The BRENHILDA BRITISH INDIA STEAM 

Navigation Co. (1881) 8 I. a. 169 =■ 

7 C. 647 (561 2) = 4 Sar. 236. 


■Supreme Court of Bombay — Admiralty proceedings 


ADMIRALTY— ) 

England — Applicability of — Bombay Charter of December, 
\‘^23~Effect. 

By the authority of the Bombay ('barter of Decemlx,*r, 
[823, founded uijon the Act of Parliament, 4 Geo. IV, c. 
71, S. 7, the Court of Bombay became a C'ourt of Admiralty 
for the purposes therein .stated, and the mode of proceeding 
is strictly enjoined to be, according to the course in u.se in 
the High Court of Admiralty in EnglanrI. The rule ami 
practice of the High Court of Admiralty must neces.‘iarily 
prevail in governing tlie proceedings of the Court of Bombay 
(144). {Dr. Lushington.) LOUG.HNAN 7. HaJI JGOSUH 
15HULLADINA. (1851) 5 M. I. A. 137 

7 Moo. P. C. 373 = 1 Sar. 410. 

Vice- Admiralty Regulation of 1832, Rule 35. 

Words “ after the date of the decree ” — Meaning. 

The words after the date of the decree ” in Rule 35 of 
the_ rules and regulations made in pursuance of 2 Will. IV. 
c. 51. do not mean after the date when the decree is drawn' 
up in writing, but after tlie date on which the decree or 
sentence is pronounced by the Vice- Admiralty or Admiralty 
C'ourt, as the case may be. The words which are constantly 
used in Acts which refer to decrees in the Admiralty Court 
are “ the pronouncing of the sentence or decree.” Their 

therefore, think tliat the date of the decree in 
Rule 35 did not mean the date on which tlie decree was 
reduced to writing, and signed by the C'ourt, I)ut the dale on 
which the High Court delivered their judgment and express- 
ed what the decree was (162-3). {Sir Barnes Peacock.) 

Thk Brknhii.da 7 . British India Ste\m Naviga- 
tion Co. (1881) 8 I. A. 169 = 7 C. 547(551) = 

4 Sar. 236. 

Appi- ai. to \\ C. under. 

Decree under apjieal — Annexing of copy of — Not 


neces^aiy Iiecause the rule as to annexing of copy of decret 
applies only to appeals preferred under C. P. C. of 1859. 
{Sir Barnes /*cacock.) THE BRENHIEDA 7'. BRITISH 

India Steam Navigaiion Co. 

(1881) 8 I. A. 159 (162)-7 C. 547(560-1)- 
„ , . 4 Sar. 236. 

— / rocednre for. 


Appeal must I>e ^sserted within l5 days from date of 
deciee, li} declaration in C ourt of intention to appeal. 
{Sir Barnes Peacock.) The BeNHITDA; , BRITISH INDIA 


Ste.vm Navigation Co. 


(1881) 8 I. A. 159(163) = 
7 C. 547 (651) = 4 Sar. 236. 


ADMISSION. 

ADMISSIHITn V OT. 

Appeal. 

C I, AIM — ADMTSSION oE, FOR ONE PURPOSE 

Co-deeendants. 

Consideration. 

co-pi.aintiees. 

Deceased. 

Deed. 

Demand — Truth ok — Ad.mtssion oe. 

(Guardian — Admission hv. 

Hindu i.aw — Adopted son — Adupi ive mother. 
Hindu law — adoption — Validi'i’y oe 
Judgmen t debtor— Admission bv. 

Law — Admission on point oe. 

Legal PRACrniONEk. 

Mahomed.vn Law — Marriage. 

Mor'ig.age: — Liauilitv oe i hird party under. 
Mortgage deed —Ad.mission by mortgagor in 
Oral admission. 

Pleadings — Admission in. 

Predecessor in interest- 
Self-serving statement- 
suit. 


-Admission by. 
Admissibility of. 
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ADMISSION— 

Admissibility of. 

Predecessor in interest. 

“Admission by — Admissibility of, against successor. 

See Admission — predecessor in interest. 

Self-serving Statement — Admissibility of. 
See Admission — Self-serving statement. 

Appeal. 

Court below. 

Admission in — Re-opening of , in appeal. APPEAL 

-Admission— Court below. 

(1911)38 1. A. 66(73)= 38 C. 432(445). 

Hearing of. 

Admission of fact made at — Use of. See C. P. C. 

OF 1908, o. 41, K. 27 — Applicability — Admission 
of fact, etc. (1919) 12 Ii. W. 674=1920 P. C. 81(a). 

Claim — Admission of, made for particular 

purpose. 

Effect. 

There , is no admission here by which the right of the 
plaintiff to one-half can be considered as established, be- 
cause, even supposing that the person by whom the admis- 
sion was given could represent the other party, he ma<le the 
admission under the authority of the Government for a 
particular purpose, and neither he nor those whom he re- 
presented can be considered as bound by it (153). {Lort/ 
Campbell.') jEWAJEEz/. TriMBUCKJEE. 

(1842) 3 M. I. A. 138 = 6 W. R. 38 P. C.= 

1 Sutb. 141 = 1 Sar. 267. 

Co-defendants. 

Guardian — Sale-deed by — Admission in, of his 

relinquishment of share in property sold — Effect of, against 
co-defendants — Purchasers. See HINDU Law —MINOR — 

Guardian — Sale-deed by — admission in, ok his 
having relinquished, etc. (1888) 16 1. A. 96 (103) = 

6 Sar. 326 = 16 C. 627 (635). 

Judgmetit — Admission or confession by otte of — 

Admissibility against others — Decree against them on 
basis of — Propriety. 

To a suit in ejectment brought by a person who had no 
title to the suit' property, two ladies, who were really entitled 
to the same, were added as defendants. More than 
6 months after the filing of the plaint, they presented a 
petition by which they admitted that the plaintiff was the 
person entitled to the suit property, and stated that they 
had no objection to, and agreed in, the suit of the plaintiff. 

Heldy that the admission contained in the said petition 
was no evidence against the other defendants in the suit, 
and could not be made the basis of a decree acainst them 

(129-30). 

An admission, or even a confession of judgment, by one 
of several defendants in a .suit, is no evidence against 
another defendant (129). {Sir Barnes Peacock.) AUMIR- 

tolall Bose v. Rajonikant Muter. 

(1876) 21. A. 113= 16 B. L. B. 10 = 
23 W. R. 214 = 3 Sar. 430 = 3 Sutb. 94. 

Prior suit — Admission by one in — Admissibility 

against him and other defendant in subsequent suit. 

In a suit by the plaintiff, one of two co-heirs, for the re- 
covery of Government paper, alleged to have been property 
to which he and the 2nd defendant were entitled as heirs 
and to have been illegally transferred by him solely to the 
1st defendant, keld^ that the admission of the alleged spolia- 
tion by the 2nd defendant in a prior suit to which the 1st 
defendant was not a party was legitimate evidence against the 
2nd defendant, though not evidence, such as to establish the 


ADMISSION— 

Co-defendants — {Contd.) 

case of wrong against his co-defendant (5l9). {Lord Justice 
Giffardf) IKBALOODOWLAH v. SaH BuNARSEE DOSS. 

(1869) 12 M. I. A. 607 = 2 Sar. 463= 

R. & J’s. No. 8 (Oudb). 

Sale- deed by one of — Consideration for — Admission 

by him of receipt of^ before Registering Officer — Value of^ 
against him and against other defendants — Adverse claim 
by latter to property conveyed. 

The plaintiffs claimed to recover the suit property on the 
strength of a sale-deed executed in their favour by U. The 
defendants in the suit were U himself and certain others 
who claimed title to the suit property adversely to U. The 
defence of all the defendants was that the sale-deed by U 
had l:)een obtained by fraud without the payment or receipt 
of the consideration money. 

It appeared, however, that, at the time of the registration 
of the sale-deed, U had acknowledged before the sub-regis- 
trar, who registered the deed, the receipt of Rs. 7,500 out 
of the total consideration of Rs. 10,000. 

Hcld^ that, whatever weight that admission might have 
had against U himself, it was of no weight as against the 
other defendants (212). {Sir Barnes Peacock.) SHEIKH 

Muhammad Mumtaz Ahmad v. Zubaida Jan. 

(1889) 161. A. 206 = 11 A. 460(471-2) = 

5 Sat. 433. 

Consideration. 

Deed —Consideration for — Receipt of — Admission in 

deed of — Presumption from. 

(1) Where a deed of compromise recited that a sum of 
money stipulated to be paid by one of the parties to the com- 
promise to the other had in fact been paid, fields that the 
dted must, prima facic^ be considered as evidence that there 
was, at the time of its execution, and as part of the same 
transaction, a payment of money, and that that evidence 
was prima facie proof of the payment (354). 

The deed is not conclusive evidence, as the statement of 
such a fact in a deed, under the seal of the parties, would be 
in a Court of law in England, but it is evidence as far as it 
goes (354). {A/r. Baron Parke.) ChOWDRY DEBY PeRSAD 
V. CHOWDRY DOWLUT SINGH. 

(1844) 3 M. I. A. 347 = 6W. R. 55P.C.= 

1 Sutb. 161 = 1 Sar. 268, 

(2) In the absence of satisfactory proof of fraud or 
mistake, every presumption in favour of the statements con- 
tained in a mortgage bond as to the consideration for it 
ought to be made (5). 

So heLf in a case in which the mortgagor, in a suit 
brought to enforce the mortgage, pleaded that an item of 
consideration stated in the bond was not truly stated, and 
that it had found its way into the bond by some fraud or 
error, and it appeared that the bond was deliberately entered 
into, that for many years it had been acted upon, and that 
payments were made under it (45). {Sir A/ontague 
E. Smith.) JUNESWAR DaSS MaHABEER SINGH. 

(1876) 3 I, A. 1 = 1 C. 163 = 
26 W. R. 84 = 3 Sar. 681 = 3 Sutb, 222. 

Admission in part fictitious — Effect. 

In a suit to enforce a bond for Rs. 10,000, the plaintiff 
rested his case entirely upon the bond and the defendants* 
acknowledgment therein that a sum of Rs. 8,000 was 
received in cash. The remaining sum of Rs. 2,000 was 
admittedly never paid to the defendants. The defendants 
admitted the receipt of a sum of Rs. 2,500 only, and pleaded 
that the same had been re-paid by them. 

Held that, the statement in the bond being fictitious, the 
onus was on the plaintiff to prove in some other way the 
advance which he alleged (83). {Lord Hobhouse.) LaLA 

Lakmi Chand V. Sayid Haidar Shah. 

(1899) 4 O. W. N. 8^ 
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ADMISSION— 

Consideration— 

-Evidence rebutting recital in deed. 

A deed of compromise recited that a sum of money 
stipulated by the compromise to be paid by the appellants to 
the respondent had in fact been paid. In a suit by the 
respondent to recover the said sum, on the ground that it 
had not in fact been paid, all the witnesses present at the 
time of the transaction of the execution of the deed of com- 
promise either were silent as to the fact of the payment, or 
they expressly deposed that no such payment took place at 
the time. The appellant himself admitted in the proceedings 
that such was the fact, and, while he set up inconsistent 
cases as to the time when and the place where the payment 
was made, he never stated that the money was paid at the 
time when the deed was executed. Again, though the 
appellant alleged that the payment took place in the presence 
of respectable witnesses, he did not examine any of them. 

llcid^ that the inference arising from the recital in the 
deed was completely rebutted by all the evidence in the cast', 
by the admission of the parties, and by all the circumstam es 
nf the case (354 5). {.Mr. Baron Parke.) CH0\\U\<\ 
DEBY PeRSAD 7 '. C!H()WI)RV IRJWLUT SiNCH. 

( 1844} 3 M. I. A. 347 6 W. R. 55 (V. C.) 

lSuth.l61-lSar. 288. 

I'^c payment of — (Jims proof of. {Lord Jlohhonse.) 

Laka 1,akmi CdiANur'. .sanii) IIaidak Sh.\h. 

a899) 4 C. W. N. 82f 84}. 


MOKTGAtJE-DElJJ — t-(.)NSlUKKA I KJN f (JN. 
Where, in a suit brought to enforce a mortgage, 


the 


ADMISSION— (CV/^AZ.) 

Con side ratio n — ( Contd . ) 

Sale-deed Consideration vim. —{Contd.) 

claiming under him to prove that what apparently happened 
did not happen, to prove dial the deed was not genuine 
or for consiileration ; that no right accrued from it to (he 
veiulee ; and that the vendee did n<pt pay any consideration 
money to the vendor and refused to complete (372), (Lora 
Phillimore.) liHTlSHAM Aid v, JAMNA PRASAD. 

(1921) 48 I. A. 365- 15 L. W. 104- 
30 M. L. T. 132 - 9 O. L. J. 71 - 24 O. C. 272 - 
24 Bom. L. R. 67: -(1922} P. C. 66-27 C. W. N. 8 = 

20 A. L. J. 961 - 64 I. C. 299. 

Rcghtering officer — Admission before — Record of, 

under S. 58 of Registration Art of 1908 — Presumption 
fro7n — Onus of rebutting. 

The Registration Act of 1866 does not require that the 
executant of a sale-deed should, at the time of its registra- 
tion, make before the Registering Officer at the time 
of the registration of the deed an admission of the 
receipt by him of the purchase-money payable thereunder. 
Rut S. 6:> of the Act retjuires the registering officer to record 
the admission if it is made before him. When such an 
admission is recorded as made, the presumption ought (o lx,' 
in favour of the truth of such a public declaration, requiring 
cogent and convincing evidence to rebut it. An admission 
so made is, no doubt, not conclusive, but still it ought to 
affoid a strong jiresumiition of truth, and throw upon him 
who make> it when he comes to impeacli such an acknow- 
ledgment. tile burden of satisfying the Court, by strong and 


niortgagoi pleaded that an item of consideration .stated in I ‘^>gcnt evidence, that it was made under some circumstances 
the bond was not truly stated, and that that item of con- ! mistake or error (791 2). \A\V.\B SVUD Al I FE ShaH 

ua ' AU:,S.ST. A.manek Rfgi'.m. ( 1873) 2 Suth . 790 - 

19 W. R. 149. 

Co plaintiffs. 

Ad mi s.^ti'u by one of — Admissibility in eiidenee 


sideration did not in fact pass, held, that, having executed 
the bond, the onus was upon the mortgagor to show that the 
ccaisideration had not passed (5). {Sir Montague E. Smith.) 
jUNESWAR DaSS V. MaHABEEK SlNGH. 

(1875) 3 I. A. 1-' 1 c, 163- 25 W. R. 84- 

3 Sar. 581-3 Suth. 222. 

Jn a suit to enforce a mortgage, the onus of proving 
alisence of consideration for the mortgage lies upon the 
moitgagor, and it lies heavily on him, in a case in which the 
plea is inconsistent with his own written admissions (2 1 2). 
(Lord Suiha.) SETH MAG.AM.MA r . D.ARB.AR I L \ I, 

Chowdhury. (1927) 64 M. L. J. 208 

6 O. W. N. 226 = 30 Bom. L. R. 296 - 107 I. C. 113-= 
47 C. L. J. 222 = 27 L. W. 623 -I. L. T. 40 C. 124- 

24 N. li. E. 40 A. 1. R. 1928 P. C. 39. 

« 

Sale DEED— C:ONSI DERATION FOR. 

An acknowledgment in a sale-deetl of the payment 
of the whole consideration may, after the deed has been 
delivered over or registered, amount to an admission of tlie 
payment ; although at the time when it was written, pay 
nient obviously was not made (791). Nawab Svud .\i,lff 

Shah Mussr. Amanee Hegum. 

(1873) 2 Suth. 790- 19 W. R. 149. 

The acknowledgment in the sale-deetl of the i>revious 
receipt of a portion of the consideration for the sale woulrl 
no doubt enable the vendee to transmit the property to a 
i^ond purchaser as between whom and the vendor the 
latter would not be entitled to deny the payment of that 
portion of the purchase-money. Rut as lx;tween the vendor 
and vendee it had not the effect of discharging him (144). 
{/^rd Davey.) HaKIM MUHAMMAT) IKKAM-UD-DIN 7 - 

Najiban. (1898) 26 1. a. 137- 20 A. 447 (455) 

2 C. W. N. 545 7 Sar. 353. 

Where, in a registered deed of -"ale, the vendor states 
that he has received the consideration money in full, and 
that he has no further claim to the property sold or the 
consideration money, the burden is upon him ami on people 


against all — Binding nature of. on all — Joint nndh'ided 
status — Admission as to, by youth of 19 — Admission not 
brought home to other plaintiff's. 

1 he suit was by the widow and the two sons of Matiiew 
Abraham, an East Indian, for an account of his estate- 
received by the respondent, his Ijrotlier, subsc’quently to his 
decease. Tlie respondent contended liiat he and his deceased 
brother were members of an undivided family, and that he 
was entitled to a im)iety of tin- joint estate. In support (>f 
his contention, he relied upon an admission alleged to have 
lx;en made to that effect by one of the sons of tlie decea.sed. 
Ihat son was only 19 when the alleged admission was made 
by liim. It was not proved that either the wi<low or the 
other son was in any way piivyto, or cognisant of, that 
admission. 

//e/d. tliat, tiiougli the alleged admission was evidetue 
against all the plaintiffs, the Court Ix-low erred in giving it 
a binding effect against all the plaintiffs on the record 
(251-2). {/,ord Kingsdinvn.) ABRAHAM 7-. ABKAH AM 

(1863) 9 M. I. A. 195 1 W. R. 1 (P. C.) = 

1 Suth. 501 = 2 Sar. 10. 
Deceased. 

— -Debt of — .\dmission by heir of See DEBT — Decea.S- 

ED — Debt of. 

Oral admission of — /ii'idcnce of — Weight of. 

In a ca.se in whi< h the genuineness of a deed of autho- 
rity to adopt alleged to have Ix^en executed by a deceased 
person was in question, the evidence of one of the witnesses 
was to the effect that he met the deceased (;n the day next 
after the date of the execution of the alleged deed, and that 
the deceased, Ijeing in full possession of his faculties, 
told him that he had the day before executed in favour of 
his widow a written authority to adopt. 
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ADMISSION— 

Deceased— (0//A/.) 

Hcld^ that the evidence, if I)elievecl, would establish a 
clear admission by the deceased his antecedent act, but 
that it was open to the exception that it was but evidence of 
an oral admission, said to have been made by a deceased 
person, and, as such, incapable of contradiction, and open 
to suspicion (,181), (^/> James W. Colviie.') SKI KaciHU- 
NADHA 7'. SRI HROZO KISHORO. (1876) 3 I. A. 154== 

1 M. 69 = 25 W. R. 291 -3 Sar. 583-3 Suth. 263. 

Deed. 

Admission in. 

-Mast he taken as a whole. 

The statement of a person, if relied upon iis contain- 
ing an admission, must Ix^ tahen as a whole (133 4). {Sir 
flohert r. Collier.) (;OPU I, AM, MUSST. SRKK ChUN- 
DKODKK liUHOOIKK. ('1872) Sup. I. A- 131 

11 B. L. R. 391-19 W. R. 12 3 Sar. 217- 

2 Suth. 752. 

A deed of sale executed by a Hindu wido\N contained 
a statement that the property conveyeil thereby was tlie 
dewutter property of an idol, which was in her possession 
and enjoyment as Shebait of the idol. The statement was 
also to the effect that the temple was out of rcp.iir, and 
money was wanted to restore it, and that the sale was made 
for the purpose of the repair of the temple. 

Held., that, if the statements in the deed were relied uixm 
against the alienees as an admission wliicli estopped them 
from asserting that the property conveyed was not dewutter, 
the statements must be taken as a whole together with the 
portion which recited the purpf)se of the sale, in which case 
the sale in question would be justifiabD, assuming th'* pro- 
perty to have been dewutter (62). iSir Montaigne A'. 
Smith.) KONWUK DOORGANAIH ROV r. UAM THUN- 
DER SEN. (1876) 4 I. A. 52-2 C. 341 (350-1)- 

3 Sar. 681 = 3 Suth. 375. 

The question was whether, as alleged by the plaintiff, 
the son of A., A had been educated out of the joint funrls of 
the family of which he {A) was a member. In s mport of 
that allegation the only evidence produced was the answer of 
A and his brothers, the defenrlant in th ? present suit being 
one of them, in a suit filed against them by a tliirrl party. 
That answer contained the following pa.ssage : — “ A was 
educated by his said father .1/ by and out of his separate 
funds or means ; and when this defendant A was of 
sufficient age he was put forward in life by his sai'l father, 
and by and through his means and influence only, and after- 
wards by and through the industry and exertions of this 
defendant A on his own l>ehalf.” 

Held, that if the passage was relied upon as an admis- 
sion it must be taken a.s a whole, and it contained a dis- 
tinct a.sserlion, that whatever were the charges of . /V educa- 
tion, those charge^ were Ixjrne by the sej).irate estate of his 
father, over which he had an al)soIute |X)wer of <lisjx)sition, 
and that there was, therefore, at that time, no joint estate 
in the proper .sense of the word (1 17). {Sir Robert 
P. Collier.) PAUMEM VAM.OO v. PaUMKM SOORYAH, 

(1877) 4 I. A. 109 = 1 M. 262(260 1) = 

3 Sar. 698 = 3 Suth. 387. 

Deed not inter partes — Admission in. 

What a party himself admits to be true may reasonably 
be presumed to be S3. No doubt, in a case where the parly 
relying on the admission is not a party to the deeds in 
which the admission is made, and there is therefore no estop- 
l>el, the party making the admission may give evidence to 
rebut this presumption, but unle s and until this is satisfac- 
torily done, the fact admitted must l^e taken to lx; estab- 


ADMISSION— (6V/z/(/.) 

Deed — {Contd.) 

Admission in — (Contd.) 

lished (35). {Lord Atkinson.) CHANDRA KUNWAR v. 
Narpat Singh. (1906) 34 1. A. 27 = 

29 A. 184 (194 5; = 2 M. L. T. 109 = 

5 C. L. J. 116 = 11 C. W. N. 321 = 9 Bom. L. R. 267 = 

4 A. L. J. 102 = 17 M. L. J. 103. 

Jndi^ments and proceedings not inter paites — Admis- 
sion in. 

3 he question in the case was whether the respondents 
were entitled to hold the village of P, in the principality of 
the appellant, as tenants in perpetuity at a stated rent, 
under a grant made by the appellant’s father in 1863. or 
whether, ;is contended by the appellant, their tenancy was 
liable to be determined by a notice to quit. 

I'o discharge outstanding debts due by the family of the 
original grantee of the village, each of his sons and the 
father <>f each of the* res|X)ndents had, in tlie year 1842. made 
a usufructuary mortgage of his share of the village for 
Rs, 4,000 to the Daiivars. In 1806 the Durivar mortgagees 
sued th(i inanulars tr> enforce the mortgages executed in 
1842. 1 he inamdars pleafled that the mortgaged lands 

having been resumed \n 1845 by the Collector, the 
original right possessed by them therein and the mortgage 
lien of the plaintiffs thereon had ceased to exist. The suit 
was dismissed by the First Court, and that decree was 
affirmed on appeal. 

Held, that, as the Maharajah was not a party to that suit, 
that plea did not operate as an est«)ppel, but was only an 
admission and not conclusive, and that the resix)ndents were 
not therefore precluded from showing the real nature of the 
grant in 1863 ('42). (.V/> Richard Conch.) MAHA- 

RAJAH MIRZA Shi AnANDA r-. PlDAPARl'I SURIANAKA- 

yana Sastri. (1886) 131. a. 32 - 

9 M. 307 (318) = 4 Sar. 696. 


■ — Proceedings i.Uer partes — Admission in. 

In a suit for resumption of lands held oil service tenure 
in which the question was whether the lands were, on the 
occa-sion of the Settlement, treated as part of the nial assets 
of the plaintiff’s zemindary. held, that an admission of the 
identity of the .‘^uit lands with the nial lands of the zemin- 
dary made by the respondents (the tenure-holders) or their 
predece.ssors in interest in a suit for resumption of the same 
lands previously brought by the Government against them, 
though not amounting to an estopjx;!, at least cast upon the 
respondents the burden of explaining it, and of showing 
that what was then deliberately asserted was not the fact. 
Held .«o, even where it appeared that the dismissal of the 
suit by the Government had gone upon a different ground 
altogether. (Sir James !C. CoR'ile.) FORBES t. MEEK 
Mahomed Tuquee. (1870) 13 M.I.A. 438 (459 60) 

14 W. R. 28 (F. C.) 6 B. L. B. 629 = 

2 Suth. 368 - 2 Sar. 688. 

C:ONSIDKK ATION FOR. 

- — Admi.v-ion of. See ADMISSION-,— CONSIDERA- 


TION, 


Execution of — Admission of— Effect. 

Validity and real nature of deed — Right to contest 

— Estoppel. See DEED — EXECUTION OK — ADMISSION 

OF. (1872) 19 W. B. 118 (121)- 

Genuineness of — Admission by Executant of. 

not inter partes. 

— Decision ifi favour of genuineness based solely on — 

Propriety. 

The suit was Ijrought by the appellant to recover two 
villages which the respondents claimed to h»)ld on a Mocur 
rery tenure created by him. 3’heir title was founded on 
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ADMISSION— 

Deed — {Contd.') 

Genuineness of— Admission by Executant of, 

NOT inter parties — {Contd?) 

three deeds purporting to have been executed by the appel- 
lant. The appellant impeached those documents as for- 
geries. 

The issue raised in the case was not, whether the deeds 
impeached were genuine, but whether the appellant was 
precluded by the law of limitation from showing that they 
were not genuine. The appellant alleged that he first 
had notice of them within 12 years prior to the date of suit, 
that is, in 1854, in which case the suit would be in time. 

The trial court found the issue against him and dismiss- 
ed the suit. Its decision proceeded on the ground that, in 
1858, the appellant, by his Mooktar, had filed a petition 
before the Collector, admitting that the respondent wa.> 
Mocurreredar of the villages in question, and assenting to 
the payment of some rents in deposit to him out of the col- 
lectorate. The trial court held that that was an admission 
of the deeds impeached, and that the period of limitation 
was to be calculated from the date of the deeds. Its decision 
was affirmed by the High Court. 

Hcld^ that the decisions could not stand and lliat iht 
cause must lx; remanded for trial upon its merit>. 

The jxjtition filed by the appellant, if taken as mere proof 
that lie knew of the title asserted by the resix>ndents in 
1858, dtxis not help the case, for he admits that he knew of 
it in 1854. (In the other liantl, to treat it as a conclusive 
admission of the genuineness of the deeds, and tlience to 
infer that the appellant, having executed them, must have 
known of their existence at dieir date, is to determine 
against him upon one piece of evidence, which may Ije 
capable of explanation, the material question in the cause, 
before the issue raising that question has been settled, and 
without giving the party the means of i)ringing forward all 
the evidence which he may have to adduce upon it (333-4). 
{Sir James W. Colvile.') KajaH Sahib Perhj.AI) Sein 
V. RUN Rahaduor Singh. (1869) 12 M.I.A. 289- 

12 W. R. 6(P. C.)-2B. L. R. Ill- 

.2 Suth. 225 -2 Sar. 430. 

CrABILITY OF THIRD PARTY UNDER— ADMISSION OE. 

-What amounts to. See Al>MlSSION— MORTGAGE— 

INABILITY OE THIRD PARTY UNDER. 

(1892) 19 1. A. 228(230)-20 C. 93(96-7). 

Recitals in— Effect. 

— Sec Deed— Recitals in. 

Demand— Truth of— Admission of. | 

What amounts to. Sec HOM. CIVIL COURT SUKAT 

Kegl. I OE 1800, S. 13. (1837) 1 M.I.A. 155(170 2). 

Guardian— Admission by . 

■ —^Minor — Admissibility against. 

In a case in which the question was whether M, sued as 
a mii\or under the guardianship of her mother was the 
legitimate daughter of G by a certified copy of a state- 
ment by G taken before a Magistrate was relied upon as 
conclusively disproving the case that G was married to A* 

It was contended that G defending as guardian of M was a 
party to the suit, and that under the Indian Evidence Act 
the statement was admissible as an admission by her. 

Qncere^ whether the document was admissiljle in the suit 
as evidence against A/V claim. {Lord A/acnag/iten.) MUS- 
SUMMAT MAQBULLAN z/. AHMAD HUSAIN. 

(1903) 311. A. 38 = 26A. 108(117-9)-8 C. W. N. 241- 

6 Bom. L R. 233 - Sar. 683. 


I ADMISSION— (6W(/.) 

Hindu Law — Adopted son — Adoptive mother. 

Admission in pleadings by— Effect against him of. 

See Hindu Law — Adoption — Adopi’ed son — Adop- 
tive MOTHER — Admission in pleadings by. 

(1862) 9 M. I. A. 287 (301). 

Hindu Law— Adoption- Validity of. 

Admission of — Estoppel based on. See HINDU T>AW 

—Adoption— Adopted son— Sta'i us of— Admission 

OF. 

Judgment debtor — Admission by. 

Execution purchaser— Effect against. See HINDU 

Law— Self-Acquisition — Joint Family— Member 

(1873) 2 Suth 840(844). 

Law— Admission on point of. 

Rinding character of. Law— ADMISSION ON 

POINT OF. 

Legal Practitioner. 

Admission by. See Legal PRACTITIONER — ADMIS- 
SION BY. 


Mahomedan Law— Marriage. 

- ' -Evidence— Husbaml alleged— Admission by, of 
maniage ceremony on a particular date, in agreement of 

tompromise between him and his alleged wife Eviden- 

liaiy value of. Sec MahomeDAN Law— M AKRIaGe— 

Evidence— Husband— Admission by. 

(191.7) 22 C. W. N. 630 (532-3). 
Mortgage— Liability of third party under. 

— — Admission of — IV/iat amounts to — Bond by B Reci- 

tal in, that money due under moftgage by A is " duly 
repayable ” — Effect. ^ 

The question was whether one D admitted his liability 

under a mortgage bond executed by his mother who was a 
co-sharer with him. 

A bond execiitedhy 1) ill favour of a third party ton - 
lained the following passage ‘'besides this there are two 
separate deeds of previous dates ; one is the mortgage deed 
of village, and the other is a bond. The money due under 
them is also duly repayable”. The mortgage deed referred 
to was the deed executed by the mother. Whether that 
pa.ssage in the bond by I) was an admission by him of 
liability under the mortgage by the mother depended upott 
the construction of the words “duly repayalde.’* * 

ffcld, that the words “ duly repayable” might and ordi- 
narily would mean, repayable by the party liable to uiy 
and that they did not amoutu to an admission of his liali- 
luy under the mortgage by his mother (230). {Sir Rirhard 

Couilt,') Ram Gopai.?'. Shamskhatgn 

(1892) 19 I. A. 228 -20 c. 93 (96-7) - 6 Sar. 247. 

Mortgage deed— Admission by mortgagor iu. 

Coirectne>s of— Presumption— Onus of relnittiiic 

See Mortgage deed— Admission by mortgagor in 

(1890) 17 I. A. 146 (149) -18 C. 224(230-1)! 

Oral Admission. 


Value of. See ADMISSION— DECEASED— Oral 

admission of ; AND DEBT— DECEASED— DEBT OE. 

Pleadings— Admission in. 

See Practice— Pleadings— ADMISSION jn. 

Predecessor in interest— Admission by. 

Successor in interest — Admissibility against. 

Documents which, it was contended, were inadmissible 
against the appellant on the ground that they were res 
inter alias acta and did not come within any of the classes 
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ADMISSI0N^(6V//A/.) 

Predecessor in interest— Admission by— 

of evidence mentioned in S. 32 of the Evidence Act, were 
found to be statements made by persons through whom the 
appellant claimed. 

Held, that the documents were clearly admissible against 
the appellant, {Lord Lindley.) RANI SrimaTI r*. KHA- 
JENDRA Narayan Singh. (1904) 31 I. A 127 = 

31 C. 871(883)= 9 C. W.N. 74*8 Sar. 636. 

—Dcceased-^Adfnissioji h) — Heir-atlaiv^Admissihi- 


lity 

The question was whether certain parcels of land which 
had l)een admittedly purchased in the name of a Hindu 
lady were purchased by her with her r>\\n funds and were, 
therefore, her Stridlian or peculiar pro|)erty, or, whetlier 
they were purchased in her name by her husband. K, with 
his own funds, and she was, therefore, a mere benainidar 
for him. The heir-at-law of the adopted son of K and the 
lady raised the plea that she was a mere Irenamidar in a 
suit brought to recover the parcels from him I>y persons 
claiming the same under a deed of gift alleged to have been 
executed by the lady. 

It appeared that the lady’s husband had, during his life- 
time, solemnly and deliberately admitted that the purchases 
in question were made out of his wife’s funds, and for her 
l>enefit, as well as in her name. It was urge 1 for the heir- 
at-law of the adopted son that credit was not to lx: given 
to those admissions, because they might be assume:! to have 
Ireen made falsely, with the object of defeating the claim of 
the heir-at-law to share in tlie self-acquired property of K, 
including the parcels of land in c.ispute, 

Qii(vre, as to how far a Court of Justice was at liberty to 
disregard admissions so made, in favour or for the benefit 
of a person, claiming as the heir of him by whom they were 
made (424-5). {Sir James W.CohdloS) GeRESH C'HUN- 
DER TAHOREE 7>. MUS>SUMAT HHUGGOHUITY DEBIA. 

(1870) 13 M. I. A. 419 - 14 W. B. 7 (P. C.) = 

2 Suth. 339 = 2 Sar. 579. 

See Hindu Law — Adoption — Authority jo 

ADOPT— Admission as to existence op. 

(1879) 7 I. A. 24(30 l)-5 C. 770. 

Hindu Imw — P ariifion betUH-en K and M — Question 

as to, between K's widow and APs son- — Admission of parti- 
tion by M — Scope and eject of, as against his s^-n. 

The question was whether two brothers, K and M, were 
divided or not. The question arose in a suit brought by 
the respondent, the widow of K, against the appellant, the 
son of M, for the recovery of her husband’s share of the 
estate, on the ground that K and M were divided. 

It appeared that in a suit brought by M during his life- 
time he pleaded the division of the paternal estate, anti the 
separation from his brother K. 

Held, that the averment by M was strong proof against 
the appellant, who claimed through him, that a division 
and separation had taken place ; and further that it was a 
complete. and entire division, for no limitation was alleged 
(175). {Dr. Lus/iin^ion.) RewuN PeRSaD v. MUS- 
SAMAT RADHA Beeby. (1847) 4 M. J. A. 137 = 

7 W. R. 35(P.C.) = 1 Suth. 172-1 Sar. 329. 

The original of a grant, the construction of which was in 
question, was lost, and the appellants tendere^l in evidence 
a copy thereof, which bore an endor.^ement by the then pre- 
decessor of the re,spondents that the document w'as a copy 
of the original. Held, that the statement that the document 
was a copy of the original w*as evidence as an admission 
made by a parly and a predecessor in title of ihe partie>. 
{ford At kin f) SEETHAYYA re SUBR \M.ANVA SGMAVA- 

JULU. (1929) 56 M. L. J. 730 (736). 


ADMISSION— ) 

Self serving Statement— Admissibility of. 

—On a claim by a creditor of an insolvent against the 

Official Assignee to be an equitable mortgagee of certain 
hous^ and lands of the insolvent by virtue of a deposit of 
the title-deeds thereof by the insolvent before the adjudica- 
tion as collateral security for his debt, held, that an admission 
made by the claimant before the adjudication chat the insol- 
vent had deposited the title-deeds in question with him as 
collateral security was not, under S. 21 of the Evidence Act, 
relevant evidence and could not be proved on l>ehalf of the 
claimant. {Sir Richard Couch.') MiLLER BaBU 
Madho Das. 

(1896) 21 1. A. 106 (116) 19 A. 76 (92) = 7 Sar. 73. 

~ ' Hindu Law — I mpartiblc estate — .Alienation by *cill 
of joint ancestral estate— Custom agai nst^Kvidence of— 
Statement by last holder, the validity of johose disposition 
was in f/uestion that a previous holder had no rifr/it to make 
a -will — Admissibility in evidence of. 

In a case in which the validity of a will by the last holder 
of a joint ancestral impartible estate disposing of the estate 
was in question, a statement by him that a previous holder 
had no right to make a will was relied upon as evidence of a 
custom restricting alienation of the estate by will. 

The statement, when examined, was found to be one, 
not on oath, but to have been made by way of pleading in 
prfK'eedings in which the last holder was disputing an 
alleged will of his predecessor and taking every possible 
objection to its validity. 

Held, that the statement was a self-serving statement, 
and W'as not admissible in evidence (298). {Lord Warring- 
ton of Clyffe.) Protap Chandra Deo v. Jagadish 
CHANDRA Deo. (1927) 64 I. A. 289 = 

54 C. 995 ^ 25 A. L J. 628 = 102 I. C. 599 = 
20 Bom. L. R. 1136 = 1927 M. W. N.613 = 
31 C. W. N. 943= 4 O. W. N. 650 (2) -39 M. L.T. 1 = 

46 C. L. J. 136 = 8 Pat. L. T. 623 = 
A. I. R. 1927 P. C. 159 = 53 M. L. J. 30. 

Sale-deed registered — Dealings subscf/ncnt luit/i pro- 
perty by irendor — Admissibility of, as declarations in his 
<rwn favour — Admissibility on behalf of vendor and of 
those claiming under him. 

Where a person, w'ho has conveyed property by a regis- 
tered deed of sale, subsequently deals with the property in 
favour of third parties, such subsequent dealings l;y him 
with the property could not, if regarded as declarations in 
his own favour, be received in evidence on l)ehalf of that 
person or of others claiming under him (373). {Lord 
Phillimore.) EHTISHAM AEI v. JaMNA PkASAD. 
(1921)48 I. A. 365- 16 L. W. 104 30 M. L. T. 132 = 

9 0. Ii. J. 71 = 24 O. C. 272 --24 Bom. I..B.676 = 
27 C. W. N. 8 - 20 A. L. J. 961 - 64 1. C. 299 = 

(1922) P. C. 56. 

Will — Admission in. 

The plaintiff’s case was that the maternal grandfather 
of P, his deceased half-brother, agreed to give P a share in 
his family properties along w'ith his sons, and that the latter 
assented to that arrangement. I'o prove his case, plaintiff 
relied upon a recital in a will left by which set out the 
agreement and the assent 

Held, that, even if the recital was a statement whicli 
suggested an inference as to a fact in issue, it could not be 
proved by or on behalf of the person who made it or his 
representative in interest (Evidence Ac* , Ss. 1 7 an<l 21 ), 
and that, therefore, standing alone, the statement in Ihe will 
could not be proved by or on Ijehalf of the plaintiff as 
evidence of what it asserted. {Sir fMwrenee Jenkins.) 

Nalam Pattabhirama Rao V. Naravanamoorthv. 

(1921) 15 L. W. 4O4r406) - 26 C. W. N. 273 = 

L. R. 3 P. O. 29- (1922) P. C. 102. 
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ADMISSION— 

Suit. 

Admission prior to. 

Estoppel by reason of. See EVIDENCE ACT, S. 115 

—Suit-Admission prior to. 

Opponent’s TITLE— Admission ok, by Petition 

FILED in suit. 

Piea of — Proof required in case of. 

To a suit in ejectment brought by a person without title, 
two ladies, who were the persons really entitled to the suit 
property, were added as defendants. The High Court gave 
a decree in favour of the plaintiff on the strength of a 
petition alleged to have been filed by the said ladies more 
than 6 months after the filing of the plaint, by which peti- 
tion they purported to admit the title of the plaintiff and to 
agree in the plaintiff’s suit. There was, however, no evid- 
ence of any authority to file the petition. 

Quaere . — Whether the petition having been fi'ed in the suit 
could, without proof of the execution of a Vakalatnamah by 
those ladies, or of any authority to file it, be used against 
them as an admission by them in the suit that the plaintiff 
wa.s the person really entitled, and that they had no defence 
to the suit (129). {^Sir Parnes Peacock.') AUMIRTOLALL 
POSE V. Rajoneekant Mfiter. fl875) 2 I. A. 113 = 

15B.L.R.10 23W.R.214 = 3Sar.430 = 

3 Suth. 94. 


ADOPTION— (CW^/.) 

— — Par.sees — Adoption among. See ParSEE — Adop- 
tion BY. 

Romatts — Adoptioti by — Object of. 

The law of three children conferred advantages on Roman 
citizens, which Induced them to adopt sons, and when they 
had got the honors or offices which they desired, they often 
turned the adopted children loose on the world again. {Lord 
iVynford.) SUTkOOGUN SU'J'l'U'ITY Z'. SABITRA DYE. 

(1835) 5 W. R. 10£ (P. C.) 1 Suth. 36 (36) = 

2 Knapp. 287. 

Poman and French laws — Who may adopt under. 

The Roman and Frencii laws do not permit persons 
under fifty years of age to adopt. {Lord IVynford.) SUT- 
kOOGUN Sutpu ity V. Sahitka Dye. 

(1835) 5 W. R 109 (P.C.) 1 Suth. 36(37) = 

2 Knapp. 287, 

ADVANCEMENT. 

A’,v RkNAMI — ADVANGEMKN I'. 

ADVERSE POSSESSION. 

See LlMI'I'.VnON — ADVERSE POSSESSION AND 

JdMlT.VJ lON ACT OK 1908. AK I'. 1-12 AND ART. \A4. 

ADVOCATE GENERAL. 


Title. 

-Admission gratuitous of— Withdrawal of. See TITLE 

— Admission gratuitous of. 

(1898) 25 I. A. 161 (T78) = 26 C. 81(100 1). 

ADOPTION. 

Evidence of— Punrhayat — Report of, at instance of 

ancestors of parties — Report .signed by them — Admissiliility 
of — Value of. See EVIDENCE — ADOPTION — PUNCH WA'I' 

(1898) 261. A. 48(53) = 25 B. 1(7-8). 

Fabricated adoptions — Securities against ^ in the 

Civil Law, Code de A-apoleon, and Fnglish Law. 

The Romans and other nations which incorporated the 
Civil with their municipal laws have wisely provided securi- 
ties against fabricated adoptions. 

By the Civil Law the sanction of the Magistrates was 
essential to the validity of the adoption of an infant ; these 
Magistrates regarding the circumstances of the person pro- 
posing to adopt, and those of the child that he wa.s desirous 
of adopting, l>eing authorised to decide whether the adop- 
tion would be to tlie advantage of the latter. 

By the (’ode de Napoleon, adoptions must be leg^^te^ed 
in the ('ouit of first instance, and in the Imperial C’ouii ; 
and in the latter an opportunity is afforded to the relations 
of the person proposing to adopt a child, of showing tliat 
the adoption proposed ought not to be allowed, this Court 
having authority either to confirm or to annul any adoption. 

In our own country (England), although wills are revoka- 
ble, we do not allow the favoured title of heir to be set 
aside but by a will in writing, attested in the presence ot 
three witnesses. {Lord JVynford.) SUTUOOGUN SUT- 
PUITY V. SaBITRA Dve. (1835) 5 W. R. 109 (P. C.) = 

1 Suth. 36 (36) - 2 Knapp 287. 

G i rls — Adopti on of — V ali dity. 

An adoption of a girl could only be made under some 
local, tribal or family custom, which must be proved by 
those who allege it (199). {Lord I/obhouse.) GhaSITI AND 
Nanhi Jan Unr.ao Jan. (1893) 20 I. A. 193 

21 C. 149 = 6 Sar. 370 52 P. R. 1893. 

Hindu Law— Adoption, See HINDU Law — Adop- 


- -Charitable trusts — Proceedings relating ti — .Appear- 
ance on behalf of Crown in — Right of— Order made after 
refusal to hear him — Validity. 

In a case in which the Supreme Court itself became the 
trustee of ceitain ciiarities, a private individual applied to 
the Court praying that the chaiity fund might be applied in 
a particular way, which he said was tlie proper way. The 
Advocate-General claimed, on the pait of Her Majesty’s 
Attorney-General, a right to appear, and be heard in 
opposition to such application, in case he should deem it 
expedient ; but tlie Supreme Court ruled that he liad no 
right in his character of Advocate-General to be heard in 
respect of such an application, and made an order thereon. 

I/ela, that t!iat was an irregular course of proceeding, 
tliat the Advocate-General had a riglu to l>e heard, and that 
the order failed on account of that irregularity. 

The Advocate-General was, perhaps, the only person 
whose duly it was to see that the C<jurt was duly informed 
of those circumstances, which it was important for the 
Court to attend to(200). {Lord Lani;dale!) ATTORNEV- 
Genekai. . . IJRODIE. (1816) 4 M. I. A. 190 

6 Moo. P. C. 12 11 Jur. 137 1 Sar. 335. 

AFFIRM AND DISAFFIRM SAME TRANSAC 
TION — RULE AGAINST. -SVe A iMM<OHA'rE AND Re 

I’KOBAl’E. 


AFFIRMATIVE ORDER. 


Power to make — Negative order — Power to make, if 

implied. See REGISTRATION ACT OE I87l, S. 76 — 

Application for Registration. 


(1876)3 1. A. 221(226 6) = 2C. 131(137). 


AFGHANS. 


Jurisdiction of British Crown over — Amier’s consent 

to exercise of — Implication of — Circumstances justifying. 

See Foreign Jurisdiction act, 1890 and China 
AND COREA Order in (’ouncil, 1904. 

(1914) 1 L. W. 989(993). 

AFRICA, 

— — Oionershi p of property — N^atii'e law as to — Coni^ 
nfunal or family, not indii'idnal. tnvnershi p. 


TION, 
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AFRICA— 

It is the characteristic of the native title that what has 

been called in native cases, the radical title of the Crown 

applies, and the right of the native is a usufructuary right, 
and it is a usufructuary right which extends prima facie to 
the whole family. Prtma facte the title is the usufructuary 
title of the family, and whoever may be in possession of 
the legal title holds it with that qualification. The notion 
of iiidividual ownership is quite foreign to native ideas, 
band belongs to the community, the village or the family, 
never to the individual. All the members of the community, 
village or family have unequal right to the land, but in 
every case the Chief or Headman of the community or vill- 
age, or head of the family, has charge of the land, and in 
loose mode of speech is sometimes called the owner. He is 
to some extent in tlie position of a trustee, and as such holds 
the land for the use of the community or family. (\*iscoiint 
Ilaidatief) SUNMONU 7'. DiStJ KapHAKI.. 

47 C. L. J. 333 107 I. C. 344 - 27 L. W. 824 

A. I. R. 1027 P. C. 270 (1927) 54 M. L. J. 394. 

AGARWAIiAS OR AGARWALA JAINS. 

See Jains — .Xcarwaca Jains. 

AGENCY COURTS. 


AGRA LAND REVENUE ACT— 

Ss. 241 (1) and ^b—iCofttd.) 

have been wrongly taken from him under the head of canal 
dues, such canal dues not being, in fact, payable by him or 
his ancestors, w ho were the proprietors of the lands in respect 
of which the dues were claimed, but by the occupiers of the 
lands. The plaintiff’s case was that the money was paid 
under a mistake of fact. 

//ci(f that the^ claim was one arising under S. 241, Sub- 
S. (i) of Act XIX of 1873, over which, therefore, no Civil 
Court could exercise jurisdiction (176), 

There is no doubt that the canal dues are realizable as 
revenue under S. 45 of the Northern India Canal and 
Drainage Act of 1873. The effect of the words “on account 
of any sum realizable as revenue” in S. 241, Sub-S. (i) of 
that Act is to make the earlier part applicable not only to 
revenue property so callerl, but also to sums realizal)le as 
revenue. 'I'he subject of the action is either a claim con- 
nected with or arising out of the collection ()f revenue, or 
els^ it is a claim for a sum which is realizable as revenue 
(1/5-6). {farii nairy.) KaJA UAIAVANT SINGH 7*. 

Sk('uktau\ op Sta'ik for Inoia in council. 

(1903) 30 I. A. 172 25 A. 527 (531-3)- 

8 C. W. N. 121 = 8 Sar. 664. 


— Proceedings before — Technical rn/es — Inapplicahi- 

I tty — Snhstantial /ns/ ice — Sufficiency . 

Ganjam is situate in a remote and wild pan of the Presi- 
dency of Madras, and is governed by an Officer called the 
Agent of the Governor of Madras, who appears to exercise 
both judicial and revenue authority within the District. 

1 he Courts of Justice there are not subject to the rules 
prescribed by the Government Regulations for the guidance 
of the Tribunals in more settled and civilised parts of the 
country ; and, under such circumstances, it is not to be 
required or expected that the proceedings should be con- 
ducted with all the attention to technical rules which might 
l)e reasonably demanded fron) courts differently constituted. 
It is sufficient if the proceedings have been such, in point 
of form, as to enable each party fairly to bring forwaril and 
establish his case, and if the decision appears to be consis- 
tent with law and justice (62-3). {ford A'i/i^sdiKon.^ 
PAKALA BALAKRISHNAMA PATRUI.U 7'. SkEE Nakaina 

Mardaraz Dfa u. (1864) 10 M. I. A. 60 2 Sar. 66. 

AGENT. 

See Principal and .agent. 


AGRAHARAM 


•Nature of. 


(38). {Sir 
An and 7^ 


Agraharam is a grant made to Brahmins 
Richard Couch/) MAHARAJAH MiRZA Sri 
PIDAPARTI SURIANARAYANA SaSTRI. 

(1886) 13 I. A. 32 - 9 M. 307 (314) = 4 Sar. 696. 


AGRA LAND REVENUE ACT XIX OF 1873. 

S. 241 (i) — Civil Court — Jurisdiction of — Absence 

of — Court’s power to take notice of, though no plea raised. 

See Jurisdiction — absence of — Plea of. 

(1903) 30 I. A. 172 (174 5) = 26 A. 527 (631). 


'Canal dues — Money wrongly recovered as — Suit 

for recovery of — Limitation. Sec LIMITATION ACT OF 
1908, ARTS. 14, 96. 

(1903) 30 I. A. 172 (173-4) = 26 A. 627 (631). 

AGRA TENANCY ACT (II OF 1901) (N. W. P.). 

Policy of — Sale of Mahal — Sir lands — Agreement to 

relinquish — V alidify. 

The policy of Act II of 1901 is to secure and pre.serve to 
a proprietor whose proprietary rights in a mahal or in any 
portion of it are transferred otlierwise than by gift or by 
e.xchange between co-sharers in the mahal a riglit of occu- 
pancy in Ins sir lands, and in the land whuh he has cultivat- 
ed continuously for twedve years at the date of the transfer, 
aiul such right of (k cupancy is by life Act secured anil pre- 
-seived to the proprietor, who Irecomes by a transfer llic ex- 
proprietor, wliether he wishes it to be secured and pre- 
served to him or not and notwithstanding any agreement 
to the contrary between him and tlie transferee. The policy 
of the Act is not to be defeated by any ingenious devices, 
arrangements, or agreements between a vendor and a 
vendee for the relinquishment by the vendor of his sir land 
or land which he has cultivated continuously for 12 years at 
the date of the transfer, for a reduction of purchase-money 
on the vendor’s failing or refusing to relinquish such lands, 
or for the vendor being liable to a suit for Ijieach of contract 
on his Jailing or refusing to relinquish such lands. All such 
devices, arrangements and agreements are in contravention 
of the policy of the Act and are contrary to law and are 
illegal and void, and cannot be enforced by the vendee in 
any civil court or in any Court of Revenue. {Sir John 
Ed^e.) MOTI CHAND v. KHWAJA IKRAM ULLAH 

Khan. (1916)441. A. 64 = 39 A. 173 (177 8) = 

21 C. W. N. 616 -21 M. L T. 267 = 6 L. W. 388 = 
16 A. L. J. 160 = 19 Rom.L. R. 433 = 26 C. L. J. 24 = 
(1917) M. W. N. 453 = 39 I. C. 464 -32 M. L. J. 383. 


Words — Revenue — Sum realizable as claim on 

account of — Meaning of. See AGRA LAND REVENUE 
ACT OF 1873, Ss. 241 (i) AND 45. 

(1903) 30 1. A. 172(176-6) = 26 A.627(531 3). 

Ss. 241 (i) and 45 — Captal dues — Mcnieys 7vroftgly 

reccn>ered as — Suit for reecroery of — Civil Courts — Juris- 
dictiopi — Rritenue — Sum realisable as — Claim on accintni 
of — Meaning of ^itt S. 241 (/). 

The suit was against the Secretary of State for the 
recovery of a sum of money w'hich the plaintiff alleged to 


Ss. 10, 20, 83 — Sale of Mahal in A'. tV. Pror ittces — 

Ex-proprictary rights — Agreewent to Surrender-Validity- 
Where the proprietors of a mahal, within the meaning of 
the N. W. P. Tenancy Act of 1901 executed a deed hy 
which thej' sold the mahal together with sir lands in their 
occupation and agreed to execute a deed relinquishing the 
latter and to pay the purchaser Rs. 16 per bigha damages in 
default of their giving him possession of the said lands, heRf 
that the agreement was invalid as l^eing contrary to the 
policy of the Art. and that the damages were not recoverable 
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AGRA TENANCY ACT-(C^w/^^.) 

Ss. 10, 20, ^Z^{Ccmid.) 

upon a failure to give possession of the sir lands. {Sir John 
MOTI CHAND V. IKRAM ULLAH KHAN. 

(1916) 44 I. A. 54 = 39 A. 173 = 21 M. L. T. 267 = 
21 C. W. N. 616 = 26 C.L. J. 24 5 L. W. 388 = 
(1917) M. W. N. 453 = 15 A. L. J- 160 = 
19 Bom. L.R. 433 = 39 I. C. 454 = 32 M. L. J. 383. 

S. 79 — iMtid held for agricultural purposes '"' — 


Grozv if — Suit for recoifery of — Limitation. 

On the death of a Hindu widow, who had held posses- 
sion of the estate of her deceased husband as his heir, the 
appellant wrongfully took pos.session of a portion of it, 
which w'as a grove. In a suit brought within 12 years of 
the deatli of the widow by the respondents, the reversionary 
heirs of the last niale owner, for the recovery of possession 
of the grove, the appellant contended that the property 
within the meaning of th-e Agra lenancy Act was “ land 
held for agricultural purposes,” and tiuu the period of 
limitation for a suit to recover it was, under S. 79 of that 
Act, six months only. 

Held, affirming the II. that the grove in question was 
not ‘‘land held for agricultural purposes” within tlie meaning 
of S. 79 of the Agra Tenancy Act, and that the period of 
limitation prescribed by the section had no application to 
the .suit. (Lord Hlauesburi^h,^ KkSHO l^KASAD .Sinc.II 
7'. SheO PRAGA.SH OjHA. (1924) 51 I. A. 381 (387)-- 

46 A. 831 = 10 O. & A, L. R. 1105 40 C. L. J. 461 = 

A. I. R. 1924 P. C. 247 - 23 A. L. J. 168 

27 Bom. L E. 130-29 C. W. N. 606 21 L. W. 295 

82 I. C. 962 47 M, L J 824. 

AGREEMENT. 

AGENT — Commission pavahlk to— I’koki ts show n 

IN EMI>L(n'EK’.S HOOK.S — PERCENTAtlE ON. 

ANTE- N U R'l'I AL AOk EEM ENT. 

Arpeai.— Right of— agreemkn'i’ rksi kainin('.. 

Confirmed Credit. 

Consideration for. 

(T)NSTRUCTION — AGEN']' — COMMISSION PAVAHFE I'O. 

Covenant runninGi \vn h i.and. 

Covenant ro icav ou r of shark of inmeki i ange 

IN FAR'I IGUFAR ESTA'I'E. 

Debtor and CREDi rok — . xg.rkkmkn i bki wfk.n — 

'I’ERMiNA'I ION OF. 

DEGRKK -RKFIFI Nor aw arded H\ , ANUOB'I AIN 
AliEE ONIA \i\ FRESH SUIT — AG.REEMENl B\ 
JUDGMEN r-DEinOR 'lO GIVE IN KXKUU'I ION. 

EXECU'I'ED AGREKMEN'i' — SUI'I' J’O RESTRAIN AG I S 
DONE IN CONTRAVENTION OK— DEFENCES IN. 

Inheritance— I. EGAE course of — ai/feration of. 

INTERNATIONAL AGREKMF.N I . 

Judgment under appeal— ignoring of— agree- 
ment OF parties as to. 

Dan I). 

Legal l'R.\rnTioNER — Appeal— right of — 
AG R E E M E N'l* R EST raining. 

Litigation — agreement uEi-AriNG to subject- 

M.ATTER OF. 

Measurement— Landlord and Tenant. 

Oral agreement — Proof of. 

Partition— agreement N(rr to effegi'. 

Perpetuity. 

Sal E— R EGON V E A N C E— A G R E E M EN i ' i 'O R . 

Terms NECFd^SARv for fair and reasonable 

WORKING OF— SUI>PLV!NG OF. 

Validity of, / 


AGEEEMENT-(C^7;/A/.) 

Agent— Commission payable to -Profits shown 
in employer’s books— Percentage on. 

.\greement for payment of — Meaning anti effect of 


Statement in figures of nrofits «"*nd losses in employer’s 
books — liinding nature of. See PRINCIPAL AND AGENT — 

Agen'i— Commission pavabi.i 10 — profits as show n 
IN EMPLOYER’S liOOKS. (1927) 63 M. L- J. 278 

i 

Ante nuptial Agreement. 

Sec AN'I'E NurriAL AGREKMEN'I. 

Appeal— Eight of— Agreement restraining. 

.SVc Appeal— Agreement resi kaining right 

OF. 

Confirmed Credit. 

I rrroocalde — Hse (V, 7 ;/ reference to a^^recvient — 
L.ffeet — Contract in its strict sense. 

A coiffirmed cietlit is s<;mething. formerly pro\isional, and 
now turne'J into something definite l)y way of promi.se, and 
the word “irrevocable ” simply doses the door on any option 
^x loens penitentiae,eim\ makes the agreement definite and 
Imiding— in other words, rreates a t rue contract, which will 
either be perfiirmed or be broken. Neither word would 
carry the matter further than tlie word “ contract ”, used in 
its stiiet >ense (.ddO). (I'iseonnt Sn/nner.) SaSSOON AND 

Sons, l i d. -c Internationa!. Hanking, ('('kpoka'i ion. 

(1927) 54 1. A. 317 1 Luck. 241 39 M. L. T. 659 

55 C. 1 - 107 I. C. 225 27 L. W 582- 
29 Eom. L E. 1 181 - 25 A. L. J. 665 = 46 C. L. J. 61 = 

(1927) M. W. N. 648 = 32 C. W. N. 30 = 
9G L. J P. C. 153 A. I. E. 1927 P. C. 195 = 

53 M. L. J. 42. 

Consideration, for. 

Advantage gained under agreement— (\>nsideration 

apart from— Necessity. See AGREEMENT— VALIDITY. 

(1928) 56 I.A. 104 (109). 

Constiuctioii— Agent— Commission payable to. 

I fit^ as sliown in employer’s l){>oks — Percentage on 
— Provision for — Siatenumt in em|)loyer’s l)ooks as to profits 
and losses — binding nature of. See PriN('1|»aL AND 
AGKN'r — ACEN'l' — ( (tMMl.SSlON PA\ ABLE ftE-PKOEn S 
.\s SHOW N IN. ETC. (1927) 53 M. L. J. 278. 

Covenant running with land. 

— .AgieenieiU creating. See I.AM) — Pui-SE.N T I .S'l’A j p 

' IC. (1920) 481. A. 376 

Covenant to pay out of share of inheritance 

in particular estate. 

— —Estate insolvent and obligor inheriting nothing 

Liability of oljligor to pay in case of. Sec COMPROMISE 

CON.STRUG'noN— P ayment of .sum out of. etc. 

Debtor and creditor— Agreement between— 

Termination of. 

Right of- Partnership at will — Principles applicable 

to case of — .Applicability of. See DEBTOR AND CREDITOR 

—Agreement bei ween— Tekmina'i-ion of. 

(1880) 7 I. A. 83(105)- 2M. 239(262-3). 

Decree— Relief not awarded by, and obtainable 
only by fresh suit— Agreement by judgment 

debtor to give in execution. 

— ' — Validity and enforceability of. See DEGREE 

Relief not aw arded by. and obtainable only by 
FRESH SUIT. (1875) 2 I. A. 219 (233-4). 
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AGREEMENT— 

Executed agreement— Suit to restrain acts done 
in contravention of— Defences in. 

■ Fraud of plaintiff in procuring compromise if one. 

See COMPROMISE— Executed Compromise. 

(1860) 8M. I. A. 276(289). 

Inheritance— J*egal course of— Alteration of. 

* Agreement having effect of — Validity. PI IN DU 

Law— Inheritance— Legal Course. 

International Agreement. 

See International Agreement. 

Judgment under appeal— Ignoring of— 
Agreement of parties as to. 

“ ^Effect of Fact — Question of — Case involving. See 

Appeal— Faci'— Judgment below on question ok 

(1928) 55 M. L. J. 248 (249). 
Land. 

Covenant running with — Agreement creating. 

Land — Present Estate or interest in. 

^ (1920) 48 1. A. 376. 

Present estate or interest in — Agreement creating 

See Land— Present Estate or Interest in. 

(1920) 481. A. 376. 

Legal Practitioner— Appeal — Right of 

Agreement restraining. 

Effect on party of. See Legal PRACTITIONER — 

Appi^aL. (1871) 14 M. I. A. 203(206-7). 

Litigation— Agreement relating to subject- 

matter of. 

See I.ITIGATION. 

Measurement — Landlord and Tenant. 

Agreement for measurement by landlord on notice to 

tenant — Measurement by landlord on notice incorrect but 
fitie — Effect. See l,ANI)LORl) AND TENANT — ChUR- 
LANI) HELD ON IIawaLDARI, ETC. (1884) 10 C. 895. 

Oral agreement — Proof of. 

Evidence of witnesses materiaily different as re^^ards 

occurrences most striking in their nature a7id most likely to 
endure in the memory — Effect on other parts of their 
evidence. 

When, in a case in which an oral agreement is .set up, 
material differences are found lietween the parlies in their 
recollections of occurrences, which are the mo.st striking in 
their nature and the most likely to endure in the memory, 
they must materially impair the value of statements as to 
other parts of the conferences which are less likely to endure 
in the memory, and it would be dangerous to hold an agree- 
ment proved upon such evidence (98). {Lord Hobhouse.') 
PEACOCK V. BYJNAUTH, ( 1891) 18 I. A. 78 - 

18 C.673(602 3)-6Sar. 651. 

Partition — Agreement not to effect. 

Validity against parties and their heirs. See Hindu 

Law— JOINT Family — Partition — Agreement not 
TO Effect. (1901) 28 I. A. Ill (118) = 

23 A. 383 (391-2). 

Perpetuity. 

.Agreement offending against rule of — I.and — Agree- 
ment to give, free of rent whenever required. See Per- 

PErruiTY — R ule against — agreement to give, etc. 

(1920) 48 I. A. 376(380). 


AGREEMENT— (C^/r///.) 

Perpetuity— (C(7///z/.) 

Grant of land in — Agreement creating — What 
amounts to. See LAND — PERPETUITY— GRANT IN. 

(1920) 48 I. A. 376. 

Sale — Reconveyance— Agreement for. 

See Vendor and Purchaser— Reconvey- 
ance. 

Terms necessary for fair and reasonable 
working of — Supplying of. 

CourVs duty. 

If the parties to a written agreement have abstained from 
inserting express provisions for the fair and reasonable 
working of their supposed agreement, the Court, which 
is called upon to enforce it, cannot supply them (104-5). 

It is one thing for llie Court to effectuate the intention 
of the parties to the extent to which they may have, even 
imixrfertly, expres>ed themselves, and another to add to the 
instrument all such covenants as, upon a full consideration, 
the Court niay deem fitting for completing the intentions of 
the parties, but which they, purposely or unintentionally, 
have omitted. The former is but the application of a rule 
of con.struclion to that which is written ; the latter adds to 
the obligations l)y which the parties have bound themselves, 
and is, of course, quite unauthorised, as well as liable to 
great practical injustice in the application (I05). {Sir James 
Colvile.) PaLLIKALAGATHA MARCAR V. SiGG. 

(1880) 7 I. A. 83 = 2 M. 239 (261 2) = 

3 Suth. 742 = 4 Sar. 131, 

Validity of. 

Consideration apart from adva^stage gained under 
i t — P/ecessity. 

When two parties enter into an agreement, whether it be 
of compromise or in some other re.spect. each procures the 
advantage of the agreement from the other, and no further 
advantage neetl be looked for to support the agreement. 
{Lord Pillimore.') RAM ChaRAN KaMANUJ DaS 7 '. 

Gobinda Ramanuj Das. (1928)66 I.A. 104(109) 

33 C. W. N. 346 = A. I. R, 1929 P. C. 65 = 

56 M. L. J. 636. 

AGRICXJLTTJRAL PURPOSES. 

l.aiul held for — Meaning. See AGRA TENANCY 

AC1', S. 79. 

AHBANS. 

Ahban Thakurs in Oudh. 

Origin of — /aiw governing — Afaynkha. 

It seems that the tril»e known in Oudh as Ahban Thakurs 
came originally from (iujarat and settled in Oudh many 
centuries ago. The migration of the Ahban Thakurs took 
place before the Mayukha was written. 

Quaere . — Whether the Ahban Thakurs settled in Oudh 
were governed by the Mayukha. {Lord Macnaghten.) CHAN- 
DIKA BAKHSH V. MUNA Kuar. 

(1902) 29 I. A. 70 (74 6) = 24 A. 273(280) = 

6 C. W. N. 426 = 4 Bom. L. R. 376 = 8 Sar. 233. 

Law governing. 

Custom. 

The parties l>elong to the tribe of the Ahbans, who 
appear to be Mahomedans, but with several customs of 
their own ; and it would seem that their law of inheritance 
and their law of maintenance are tribal laws (135). {Sir 
Arthur Hobhouse.) NAJBAN BIBI CHAND BIBI. 

(1883) 10 I.A. 133 = 10 0. 238(240) = 

13 C. L. R. 401 = 4 Sar. 472=R. & J’a. No. 74. 
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ARBAlHS-~(CoM.) 

Maintenance— Gift by way of. 

Maintefiance — Gift by way of—Kesumption — Gran~ 

tor's right of—Custom, 

The question was whether a lease or gift made orally, and 
for indefinite duration, by one of the parties to the other, 
was a lease for life, or a lease or gift resumable either at 
the pleasure of the lessor or upon notice. 

The parties belonged to the trilje of the Ahl)ans, who 
appeared to be Mahomedans, but with several customs of 
their own ; and it appeared that their law of inheritance 
and their law of maintenance were tribal laws. The lessor 
or the donor was the mother of the lessee or donee. I'he 
mother was the talookdar of a talook containing a number 
of villages. T he daughter mai ried, and became a widow. 
For sometime she lived with her husband’s family. She 
then quarrelled with them, and they deprived her of her 
share of the husband’s property, upon which she came to 
her mothei' in destitute circumstances, and her mother gave 
her the pn)perty in question by way of maintenance. 

aftij-ming the Courts l)tlow, that by the tribal 
custom to which the parties belonged the right of re- 
sumption existed (136). (.SW Arthur //obhouse.) NaJRAN 
blBl V. Chand Biiji. (1883) 10 I. A. 133 - 

10 C. 238 (241-2) = 13 C. L. E. 401 

* 4 Sar. 472 R. & J’s. No. 74. 

ALIENS. 

Amy of His Majesty— Aliens enlisted in. 
along With British subjects. 

— Protection to — Jurisdiction of His Majesty over 

S(^e Army — aliens Lawfully, etc. 

(1914) 1 L. W. 989 (994). 
Conquered or ceded territory — Inhabitants of. 

Rtfiationship to nrw sin>creig)i of—A^ot a/ieus. 

^ 1 he propo.sition that, upon a conquest or cession, ail the 
inhabitants continue aliens after the change of dominion, 
unless ami until the conqueror or purchaser grants their 
naturalisation is wholly untenable, for .dl the autliorities lay 
It clown, that upon a conquest the inliabitants as 

\vell as post nati, of the conquered c<juiury become deni/ens 
of the conquered country; and to maintain that the 
conquerecl people become aliens to their new sovereign upon 
his accession to the dominion over them seems extremely 
absurd, {f^ord /irougham.) Mayok OF THF CiTv Oi’ 

Lyon.s 7'. The Hon. East India Co. 

( 1836) 1 M. I. A. 175 1 Moo. P. C. 176 

3 State Tr. (N. S.) 647 -=1 Sar. 107. 

Real property— Capacity to hold or to transfer. 

English laio as to—f napplicahility in India. 

That part of the law of England, which incapacitates an 
alien from holding real property to his own use, and 

transmittingit bydescentordevi.se, has neverl^eenintro- 
du^d into India, so as to create a forfeiture of lands held 
in Calcutta or the mofussil by an alien, and devised by a 
will executed according to the Statute of Frauds, for 
charitable purposes (286). (Lord Eroughant.) MAYOR OF 

the City of Lyons v. The Hon. East India Co 

(1836) 1 M. I. A. 176 = 1 Moo. P. C. 176 = 
3 State Tr. (N. S.) 647 = 1 Sar. 107, 

alienation. 

Forfeiture on — Condition of— Importing of— Per- 
missibility. See Forfeiture — Alienation. 

(1881) 8 I. A. 210 (214) = 8 C. 224 (229). 

ALIaTJVION AND DILXTVION. 

(S.M.—See also BeNGAI. ACTS— ALLUVION AND 

HILUVION Acrr IX of 1847— Bengal Regulations 

■“^lluvion and Diluvion Regulation XI of 

io25). 


ALLUVION AND DILUVION— (C^?;//r/,) 

ACCRETION. 

CHUR Land— ACCRETION 01- . 

English Rule as to. 

Gradual accretion. 

Dry Land in Midstream owned privately. 
Evidence. 

Land formed hy. 

].AW OF. 

Question as to— P. ('. Appeal. 

Riparian Proprikioks— Sudden ( hangk oy 
Boundary of River — p:ffe("i'. 

Riparian I^roprietohship — Issues. 

River. 

SUIT— New accretion after— Fresh suii' in 
respect of. 

Gradual slow and LMiT'.kCEPi ihle accretion 
—What consiitutes. 

Meaning of. 

Title rv, to new formation— Basis of. 
Alluviai. land. 

M E A N I N G — O W N E k S H I P O !• . 

Possession of— Sui t for— onus on plaintiff in. 
Re formed land— (Jkkhn.m. ownership of sttf 
OF— Claims on rases of— Defences open. 
Chur Land. 

Accretion of. 

Casks relating to — J. ot' vl in vestulation of 
ameen in. 

Claim to —Laches. 

Meaning of. 

Navigable kiver—Detached chuk formed in- 

middle OF A. 

KE-FORMA'HON in situ. 

Cl.AIM TO LAND ON GROUND OF- CO-SHAKER IN 
PERMANEN'ILV SKILLED ESTA'I'E— C'LAl M ON 
G.KOUND OF. 

Evidence— J’KOCEEDINGS not inter partes IN 
RESPECT OE SAME LAND. 

Ov\ nekship ok. 

I’ossKSsioN OF— Sui t for— Onus on plainiifi 

IN. 

River navigable AND tidai,— j.and ihrown 
up by— KE-FORMA'I ION in .r//// — accretion — 
c:laims based on. 

Suit for possession of— Onus on Pemntief in. 
Dhardhura Custom. 

DILUVIA'TED l.AND. 

Abandonmen t oe. 

Abandonment OF rights in. 

Re-forma TiON oi-. 

Submerged Land. 

Accretion. 

CHUR LAND — Accretion of. 

Findings concurrent as to — P.C.’s reversal of, on 

strength of Ameen’s report not before P. C. See P. C. 

Practice— question of P^act— Concurrent find- 
ings— Reversal OF— Chur land. 

(1876) 23 W. R. 461, 

English rule as to. 

Applicability in India of. 

Whether liie English rule that land to be an 
accretion must be formed by gradual, slow and imperceptible 
degrees is applicable in India (72-3). (Lord Carscni.) 

Secretary of State for India Raja of Vizia- 
naGakam. (1921) 49 I. A. 67 = 46 M. 207(212-3) = 

30 M. L. T. 112 - 26 0. W. N. 348 - 
15 L. W. 389 = 20 A. L. J. 438 = 36 C. L. J. 463 
(1922) M. W. N. 381 = A. I. R. 1922 P. C. 105 

67 I. C. 1=42 M. L. J. 689 
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ALLUVION AND DILUVION— 

Accretion — (Cofi/i/.) 

English rule as TO~-(Co;i/</.) 

Embodiment of, in Bengal Begnlatiou XI of 1825. 

There is another principle recognised in the English law, 
derived from the civil law, which is this. — that where there 
is an acquisition of land from the sea or a river by gradual, 
slow, and imperceptible means, there, from the supposed 
necessity of the case, and the difficulty of having to deter- 
mine. year by year, to whom an inch, or a foot, or a yard 
belongs, the accretion by alluvion is held to belong to the 
owner of the adjoining land. And the converse of that rule 
was, in the year 1839, held by the English courts to apply to 
the case of a similar wearing away of the banks of a naviga- 
ble river, so that there the owner of the river gained from 
the land in the same way as the owner of the land had in the 
former case gained from the sea. To what extent that rule 
would be carried in this country, if there were existing 
certain means of identifying the original bounds of the pro- 
I>erty, by landmarks, by maps, or by a mine under the sea, 
or other means of that kind, has never been judicially deter- 
mined (473-4). 

This principle of law, so far as relates to accretion, has, to 
some extent, been made part of the positive written law of 
India, Bengal Regulation XI of 1825 (474). (Lord 

Justice James.) ROPES MuddUN MOHUN THAKOOR. 

(1870) 13 M. I. A. 4G7 = 14 W. R. P. C. 11 = 
5 B. L. R. 521 = 2 Suth. 336 = 2 Sar. 594. 

Nature of — “ I mperceptible^' in — Meanin" of — 

“ Slcrii) ” and “ imperceptible ’* — Effect. 

Queere as to the exact meaning of the word “ impercepti- 
ble ” in the English rule which provides that all accretions 
must be “ gradual, slow and imperceptible.” ” Slow ” and 
“imperceptible” are only qualifications of the word 
“ gradual,” and this word with its qualifications only defines 
a test relative to the conditions to which it is applied (72-3). 
i^Lord Carson SECRETARY OF STATE FOR INDIA 7'. 

Rajah of Vizianaoaram. (1921) 49 I. A. 67 

45 M. 207 (213) = 30 M. L. T. 112 
26 C. W. N. 348 15 L. W. 389 = 20 A. L. J. 438 

35 C. L. J. 463 = (1922) M. W. N. 381 

A. I. R. 1922 P. C. 105 = 67 I. C. 1 42 M. L. J. 589. 

Gkadual accretion. 

Dryland in midstream ounied pm-ately. 

Gradual accretion to — Suit on foot of — Sub-aqueous 

envnership — Claim in appeal of — Maintainability. 

The appellant sued to establish her right to a lauka which 
had formed in the river Godaveri on the ground that the 
lanka was formed by gradual accretions to her previously 
existing dry land in midstream. Neither in the pleadings 
nor in the issues settled did she pat forward the claim that 
she was the owner of the whole l)ed of the river between 
the banks owned by her, and, therefore, of every formation 
of soil on that land. The question was not also tried by the 
tjial Judge. In appeal in the H. C., the plaintiff for the first 
time put forward that claim. 

Held, that the sub-aqueous owner.ffiip so claimed in 
appeal raised a totally different question, on which much 
evidence might and probably wouM have lueen given and 
that the H. C. would have been quite justified in refusing to 
entertain the que.stion until raised by proper issues and 
evidence. {^Lord Hohhouse.) Sri BauSU RaMALAKSH- 
MAMMA r. COLLECTl'OR OF GODAVERL 

(1899) 26 I. A. 107 (111) = 22 M. 464 (468 9) = 
3 C. W. N. 777 = 1 Bom. L. B. 696 7 Sar. 534. 

Evidence. 

-The question whether land is formed by gradual ac- 
cretion depends on evidence, but it would l)e an error in )aw 


ALLUVION AND DILUVION— 

Accretion - (Contd.) 

Gradual accretion — (Cosud.) 

to consider it as conclusive of that fapt that the surface of the 
land had all been changed, and the marks all obliterated, so 
that no old houses, or trees, or mounds, or vestiges of 
boundary could be found, and that all the surface of the 
land was fresh land which had been brought down by 
the river. PaHALWAN SinGH MAHARAJAH MUHESSUR 

Bukhsh Singh Bahadoor. 

(1871) 9 B. L. R. 150 (166-7) (P. C.) = 
16 W. R. P, C. 5 = 2 Sar. 683 = 2 Suth. 442 

iMnd formed by. 

Claim to land on foot of its being — Defence in 

Court bclaiv denying that it was land so gained at all — 
appeal — Elen for first time in, that entire land was not 
gained by gradual accretion — Maintainability. 

In a .suit for the recovery of land on the ground that it 
had, by gradual accretion, accreted to the estate of the 
plaintiff, held, that the mere fact that the defendants denied 
that the land had accreted at all, and pleaded that it had 
been caused by a sudden cliange in the river, and had not 
been caused by gradual accretion, and failed to prove their 
case, did not preclude them from pleading, in the alter- 
native, that the whole of the land in dispute had not 
accreted to the plaintiff’s land (446). B.VBOO PUHLWAN 

Singh v. Mahar.\jah moheshur Buksh Singh. 

(1871) 2 Suth. 442= 0 B. L. R. 150 = 

16 W. R. 5 = 2 Sar. 683. 


Ownership of. 

I^and formed by gradual accretion belongs to the owner of 
the adjacent soil (285). {Sir IVilliam //. A/aule). DOE 
DEM — SHEBKRISTO 7-. EaST INDIA CO. 

(1866) 6 M. I. A. 267 - 10 Moo. P. C. 140 = 

1 Sar. 540. 


La7o of. 


•Defendants* acts — .Accretion contributed by — Appli- 

lability to ease of. 

The land claimed has become land by way of gradual 
accretion. A question of law was raised, whether, supposing 
the accretion (granting it to be gradual) was one which had 
been contributed to, or even purposely contributed to, by the 
act of the defendants, that would not take the matter out of 
the ordinaiy law with respect to the accretion. The Court 
l)eIow thought, and we think rightly, tliat that made no 
difference. If there vsas a gradual accretion, which was not 
denied, it was one which would Ize dependent upon ordinary 
law (285). {Sir William //. Maule.) I)OE DEM— SHEB- 
KRISTO zc East India Co. (1853) 6 M. I. A. 267 = 

10 Moo. P. C. 140- 1 Sar. 640. 


Madras — Appli cabi I ity in . 

There does not appear to l)e in Madras, as in Bengal, an 
express law embodying the principle that gradual accretion 
enures to the land whi‘:h attracts it ; but the rule, though 
unwritten, is equally well-established. {^Lord Hobhouse.) 

Ski Bausu Ramalakshm amma v. Collector of 
Godaveri. (1899) 26 I. A. 107(111-2) = 

22 M. 464 (469) = 3 C. W. N. 777 = 
1 Bom. L. R. 696 = 7 Sar. 634. 


Question as to — P. C. appeal. 

The question was as to the^wner.ship of a certain 

lanka formed Ly alluvion in the bed of the river Godaveri. 
The courts below held that the lanka was formed by alluvion 
in continguity with the re.spondents’ land and was subsequent- 
ly separated therefrom by the river, and gave a decree to 
the respondent, 
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ALLUVION AND DILUVION- 
Accretion— 

Gradual Accretion— 

Questiafi as to—P. C. Appeal — {Co 7 itd.) 

The Government appealed to the P. C., mainly on the 
ground that even if the lands in question were accretions to 
lands of the Maharaja the process of accretion was not such 
as to give him title to them. They contended that land to be 
an accretion must l)e formed by gradual, slow and impercep- 
tible degrees as laid down in the English cases. That con 
tention had, however, not been raised by them in the courts 
below. They had never suggested that the land in 
question “ was not an accretion in the sense of a gradual 
formation.” 

Quaere. — Whether under those circumstances it was open 
to the Government to raise that contention before the P. C. 
(73 4). {tt>ri^ Carsott.) SECkE'rAkV OK STATE KOk INDIA 
V. Rajah ok Vizian aoaram. (1921) 49 I. A, 67 

45 M. 207 (214) 30 M. L. T. 112 
26 C. W. N. 348-15 L. W. 389 20 A. L. J. 438 - 

36 C. L. J. 463 - (1922) M. W. N. 381 

A. I. R. 1922 P. C. 105 ' 67 I. C. 1 42 M. L- J. 589. 

hi Parian proprietors — Sudilen cliati'^e of houndary of 

River — Effect . 

Reffidatioii XI of 1 S25, .5V. 2 6-4, Cl. {2)~Tempor- 

ary assessment of lands gradually accreted to permanent 

tenure — Effect. 

Two zemindaries were situated, one, on the northern side, 
and another, on the souiliern side, of a river. The lands in’ 
dispute, which had become an accretion by gradual accession 
to the estate of the plaintiff were situated to the north of 
the river, at the time of the settlement with the plaintiff’s 
father in the years IS.V and 1847 under Cl. 1 of S. 4 of 
Regulation XI of 1825. The latter settlement terminated 
in aUuit the year 1857. In the interval, however, the 
liver hatl so suddenly and completely changed its course that 
the lands in dispute weie left on tiie southern side thereof, 
but were capable of being identified. In the year 1857, the 
fJovernnient settled with the defendant in respect of the 
lands in suit anti tlie tlefendant olilained possession tlieretjf. 
In a suit by the plaintiff, the owner of the zemindari on the 
northern side of the river, for possession of the suit lands. 
held , that, in the absence of proof of usage within the 
meaning of S. 2 of Regulation XI of 1825, that the river 
should be the Ixiuiulary not only between the two distiicts 
(of plaintiff and defentlant) but also l>etween the zemindaries 
on either side of the river, the lands should be held to have 
belonged to plaintiff, he having enjoyed the same under the 
settlements of 1837 and 1847 continuously for 12 years, and 
that he was entitled to recover the same. 

There is no obligation on the part of the (Government to 
assess permanently land, which becomes an increment to an 
estate by gradual accession under Cl. (i) of S. 4 of Regulation 
XI of 1825. Nor does a temporary assessment reduce to a 
temporary estate, or to an estate of a limited and temporary 
character, the interest of the holder in the accretion which 
was permanent as Iieing an increment to an estate which 
was permanent ; but it merely fixes the period during which 
the increment should be subject to the revenue assessed, so 
that the Government at the expiration of the settlement 
might Ix* at liberty to raise it according to the value of the 
land. {Sir Barnes Peacoef.) RUGHOORUR T)VAL SahOO 
7'. Maharajah Kishen Pertab Sahu. 

(1879) 6 I. A. 211 =5 C. L. R. 418- 

4 Sar. 65-3 Suth. 670. 

• Riparian proprietorshi p — Issues. 

-- — Onus of proof. See RipakIAN PROPRIETORSHIP. 

(1873) 20 W. R. 427. 


ALLUVION AND DILUVION— (C^?A/r/.) 

Accretion— (C^?//A/.) 

GRADUAI, ACCRK'I'ION — {Ci ntd.) 

Rii'cr, 

Boundary of— Shifting (.f— Lands identified as those 

of defendant — Ownership of — (Gradual accretion not proveti. 
See BeNU.AL REGULATIONS— ALLUVION AND OlLUVION 
REGI'I.ATION XI OK 1825, S. 4 (2). 

(1906) 32 I. A. 165(170-1) 27 A. 656. 

-Boundary of — Sudden change of — Effect — Riparian 

proprietors. ALLUVION AND OlLUVION— ACCRE'i'ION 

— Gradual acckltion — Riparian Proprietors. 

(1879) 61. A. 211. 

I-aiid gained from— Law relating to— Inapplicability 

to land left dry liy partial recession of waters of a cheel. See 

River — Land u. mned kro.m--La\\ rkla'i ing to. 

(1880) 7 C. L. R. 364. 

Land washed on both siiles by — Ownership of. .s’, c 

River — Land \\'ashei> on both shies b\ . 

(1899; 26 I. A. 107 (111-2) 22 M. 464 (469). 

. Navigable liver — Lund washed away and re-formed 
in bed of. Arc Kl VKR— .\ AMGaBLE RIVER— I.aND 
WASHED AWAV, ETC. ( 1868) 6 M. I. A. 136 (140 1). 

- -Navigalile and tidal river — Land thrown up by — 
.\C( letion I\e-f(>rMiaii(jn in sitn — ( laims t<j land on ground 
of— IVoof of. Acc AI.LUVION AND OlLU VION— CHUK- 
..AND— Re KORMA'MON in sitn — RIVER N WTGABLE AND 
• (1872) 10 B. L. R. 406. 

Public navigable river — .\cvretion on either side of 
— -Ow nership of. See RlVER — PUBLIC N.AVIG ABLK RIVFR 

—Accretion ON ki i hkk side ok. 

Suit .Vew fireretion otter — f'res/i suit in respect of. 

■Acc C. P. C. or DH)8, O. 2, R. 2 — (’asks liNDKR 

(1871) 9 B. L. R. 150 (169 70 ). 


Accriiion. 


(GK ADUAI . SLOW AND 1 M PERCKP'I I BI.K ACCK E'l ION — 

Wha t coNSTn iri Ks. 

I'jiS[land and India — Distimtion — Em^dis/i and 


I ndian rivers — Conditions of — Distinction. 

'The words “ slow ” and " imperceptible in the English 
rule which provides tliat all accretions must be “ gradual 
slow and imperceptible,” are only qualifications of the word 
gradual,” and this word with its qualifications only defines 

a te.st relative to ilie conditions to which it is applied. In 
othei words, the actual rate of progress necessary to satisfy 
the iule when used in connection with English rivers is not 
neces-sanly the same when applied to the rivers of India. 
1 he application of the rule is correctly laiti down by Aylin^. 

when he says ; “ The recognition of title by alluvial 
accretion is largely governed by the fact that the accretion 
IS due to the normal action of phy.sical forces ; and the 
comiitions of Indian and English rivers differ so much that 
what Would be abnormal and almost miraculous in the 
latter is normal and commonplace in the former” (72-3' 
{Lord Carson.) SECRE'i’AKV OK STATE KOK INDIA 

Raja of Vizlanag.aram. ( 1921 ) 49 i. a. 67 = 

45 M. 207 (213)- 30 M. L. T. 112 = 26 C. W N 348- 

16 L. W 389 20 A. L. J. 438 = 35 C. L. J. 463 = 
(1922; M. W. N. 381 A. I. R. 1922 P. C. 106 - 

67 I. C. 1 42 M. L. J. 689. 

Mkaning ok. 

There is an important distinction between mere 

physical adhesion and that “ accretion ” or incremeniiim 
latens which, by reason of its gradual and imperceptible form 
ation, is recogni.sefI by the law as belonging to the peisons 
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ALLCJVION AND DILDVION— 

Accretion — {Contd.') 

Meaning OY—iContd.') 

to whose lane' it is adjacent (427). NOGENDER ChuNDER 

Ghose V. Mahomed Esof. (1872) 10 B. L. R. 406 = 

18 W. B. 113 -3 Sar. 161 - 2 Suth. 640. 

TITI-E BY, TO NEW FORMATION— BASIS OF. 

The title by accretion to a new formation generally 

is not founded on equity of compensation, but on a gradual 
accretion by adherence to some particular land which may 
be termed the nucleus of accretion. The land gained will 
then follow the title to that parcel to which it adheres. 
{^Lord Chelmsford.) Srre ECKOWRIE SinGH v. IIeeRA- 
LOLL Seal. (1868) 12 M. I. A. 136 (140 1) 

11 W. R. P. C. 2 = 2 B. L. R. P. C. 4 

2 Suth. 171- 2 Sar. 399. 

Alluvial land. 

Meaning— Ownership of. 

Alluvial land, in the sense of land gradually gained 

from the river, which has no other owner, Ixjlongs i)y way of 
accretion to the lands of the adjoining proprietor (405 ). 
(^Mr. Pemberton Leigh.) MUSSUMAT IMAM HaNDI 7'. 

HurGOVIND Ghose. (1848) 4 M. I. A. 403 = 

7 W. R. P. C. 67 = 1 Suth. 208 1 Sar. 371. 

POSSESSION OF — Suit for — Onus on plaintiff in. 

Adverse possession — Title based on — Possession as upon 
dispossession — Suits on foot of — Distinction. 

The dispute was as to the ownership of alluvial bind 

formed by the Ganges, the plaintiffs (appellants) being the 
proprietors of a village on the southern bank, and the defen- 
dants (respondents) the proprietors of a village on the 
northern bank. The current, after having encroached upon 
the southern bank, went away from that side of the river 
towards the northern, leaving the tract of alluvial land in 
dispute in the suit. This appeared on its previous .site to 
the south of the main stream. It was then carried away 
by diiuvion, and again appeared after that. 'I'he suit land 
w'as claimed by the plaintiffs, not as part of their old land, 
but on the strength of their having held pos.ses.Mon, adversely 
and without interruption, for more than 12 years before 
their dispossession by the defendants by whom they alleged 
themselves to have been ousted within 12 yoar.s of suit. 

It appeared from the evidence that after the second 
recession of the river towards the north, and after the re- 
appearance of the alluvial land on the south of the current, 
the land had been taken by the Government into their 
possession, and that the latter had made over the greater 
part of it to the defendants who had .since held that part. 
It was not shown that the plaintiffs had any actual possession 
of the rerhainder. 

that the onus was on the plaintiffs of proving (1) 
that for a period of twelve years they were in possession of 
the land and thereby acquired title ; and (2) that they 
brought the suit within 12 years of their dispossession by 
the defendants. 

Heldy further^ that the plaintiffs had failed to prove a 
continuous possession for 12 years to give them title. (.S'/> 
Edward Pry ) UDITNARAIN SlNGH v. GOLABCHAND 

Sahu. (1899) 26 I. A. 236 = 27 C. 221 = 7 Sar. 628. 

Dispossession — Suit based oti— Evidence of possessiem 

— Survey officers — Reports of — V alue of. 

In a suit to recover certain chur lands claimed by the 
plaintiff as being identical with those covered by a Magis- 
trate’s order confirmed by the decree of the Civil Court of 
the year 1852, the plaintiff alleged that he, having been in 
possession of the lands, was shortly after the decree of 1852 
dispossessed of the same by the defendant, as a sequel or a 
co^^sequence of certain measurements w*hich had b^n made 


ALLUVION AND DlIiWlON-^iContd.) 

Alluvial land — (Contd.) 

Possession of— Suit for*— Onus on plaintiff 

IN — {Contd.) 

by the surveying officers of the Government w’hich resulted 
in the lands being measured into the defendant’s mouzah. 
Held. (1) that the onus lay on the plaintiff of proving 
that the .suit lands were identical with those of which he was 
put into possession by the Magistrate’s order ; 

(2) that, in que.stions of the kind raised in the case, 
where the natural boundaries and landmarks had disappear- 
ed, and where there were no fences to mark what was the 
extent of the property, evidence of pos.pe.ssion was veiy 
important and veiy satisfactory ; 

(.1) that the proceedings on the survey were entitled to 
considerable weight on the question of po.sse.s.sion ; and 
(4) that satisfactory evidence of long posse.ssion of the 
defendant coupled with want of proof of alleged actual dis- 
pos-session on the part of the plaintiff was an important 
circumstance against his claim. GiRJ.A KaN'I'O ChOW- 
DHRV V. HURRISH CHUNDER CHOWUHKY, 

(1872) 19 W. R. 114 = 6 Sar. 702 = 2 Suth. 763. 

Re-formed land — Original ownership of site 
OF — Claims on bases of — Defences open. 

— Distinction — Claim on former ba.sis in Courts below 

— Claim on latter basis in P. C. appeal — Maintainability. 
See P. C.— Appeal— NEW point— Permissibility— 
ALLUYIat. land. (1868) 12 M. I. A. 136 (139-40). 

Chur land. 

Accretion of. 

Findings concurrent as to — P. C.’s reversal of, on 

strength of Ameen’s report not l^efore P. C. See P. C. — 

PKACi’iCE — Q uestion of fact — Concurrent find- 

iMOs — R eversal OF — Chur Dand. 

(1876) 23 W. B. 461. 

Casks kel.ating 'ro — L ocal investigation of 

Am KEN in. 

Conrfs duty to give effect to. 

In chur cases it is always desirable, if possible, to give 
effect to the local investigation made by an experienced 
officer, such as an Amin, upon u view of the place (262). 
{Sir James \V. Colvile.) RaNI SaRAT SuNDARI DEBYA 

V . .Sookjva Kant Acharjya. (1876) 3 Suth. 260 = 

Bald. 3. 

(T-aim to— Laches. 

Presumption adverse from — Extent of. See LaCHES 

— PRESUMP'riON ADVERSE FROM— C'HURS. 

(1872) 14 M. T. A. 596 (600). 

Meaning of. 

The streams in the Gangetic delta are capricious and 

powerful. In the course of ages the land itself has been 
deposited by the river, which always carries a prodigious 
quantity of mud in suspension. The river comes down in 
flood with resistless force and throughout its various 
branches is constantly eroding its banks and building them 
up again. It crawls or races through a shifting net work 
of .stream.®. Sometirnes its course changes by imperceptible 
degrees ; sometimes a broad channel will shift or a new one 
open in a single night. Slowly or fast it raises islands of a 
substantial height standing alx5ve high-water level and many- 
sqiiare miles in extent. Lands so thrown up are called 
churs (225). {Lord Sumner.) SriNATH ROY v. DINA- 
BANUHU Sen. (1914) 41 I. A. 221 = 42 C. 489 (608) = 

16 M. L. T. 319 = 1 L. W. 733 - 18 C. W. N. 1217 = 
(1914) M. W. N. 664 = 16 Bom. L. B. 901 = 

20 C. L J. 386 - 26 1. C. 467 = 27 M. L- J- 419. 
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ALLUVION AND DILUVION— (Ow/t/.) 

Chur land — {Contd.') 

Navigable river— detached Chur kormed 

IN MIDDLE OF A. 

Acquisition of — Proof of. See KIVER — NAVIGABLE 

RIVER — CHURS detached, etc. 

(1868) 12 M. I. A. 136 (141 2,). 

Purchaser bopa fide of — Ejectment suit against — 

Onus on plaintiff in. See Rivek — NAVIGABLE RIVER 

— ChURS detached, El'C. 

(1868) 12 M.I. A. 136(1412). 

KE-EOKMATION in situ. 

Claim to land on 'ground of — Co-sharer in permanently 

settled estate — Claim on ground of. 

Onus of proof—Partition of estate — Defence of — 

Onus of proof of. 

The “^uit was to recover a thur on the ground that it was 
a reformation tn situ of i)!aintiff.s’ diluviated and perman- 
ently settled estate, jxirgunnah L. She succeeded in proving 
that the .suit lands were the original site of her sairl estate, 
as it existed at the time of tlie Permanent Settlement. Tlie 
nigh Court considered that that was not sufticient to entitle 
plaintiff to ol)Iain a decree, hecaiise the oergunnait was 
partitioned in 18.V./ and different moiizahs or parts of 
mou/a))S fell to the shares of tlie different co-sliarers and 
at.cordingly the parties went t<j trial, mjt upon the* hroad 
issue, whether tlie disputed lands were reformations in the 
original site of the pergunnah l)ut upon the narrower issue 
whether they were reformations on the original site of cer- 
tain spe-ified taraps, and that it lay upon the plaintiff to 
make out the afrirmative of that issue. 

Held, reversing the decision of the High Court, that the 
failure of the plaintiff to identify tlie shares of tliose taraps 
should not be regarded as fatal to her case. 

I'he defendant in his written statement did not traverse 
the allegation of the plainlift’s title to be a co-sharer of the 
estate aiul did not mention the alleged partition, and no 
issue was directed either to tlie plaintiff’s title or to tlie 
Iiartition. 1 he plaintiff should be treated as having a prima 
lade title as co-sharer in every part of the jx^rmanently 
settled estate <;f 1. which was not sh(jwn to ha\'e Ixien alienat- 
ed and no weight should be attached to a suggestion not 
made in the court of tlie first instance, where it might have 
l)een explained and met by evidence (567-8). {Lord Davey.') 

Kani Hemanta Ku.m.xki Dkbi V. Secretary ok 
St.\te for India. (1906) 3 C. L. J. 560 

1 M. L. T. 175. 

Evidence — Proceeding's not inter partes in respect of 

same land . 

Amcen's map and decrees in -Admissibility and 


value of. 

The two appellants instituted two suits against (Joxern- 
inent and Me.ssrs. Watson & (!o. to recover the whole or 
Jiart r>f a chur on the allegations that the* lands sought to be 
recovered were reformations in situ of llu lands compriserl 
in their estates. 'I'wo suits had previously been brought by 
the predece-s-sors in interest of the appellants to recover the 
same shares in the chur from Messrs. Wat>on & (!o. A map 
of the lands in dispute was prepared l)y an Amin and was 
made a part of the decrees passed in those suits. 

Ileldy that the proceedings in the previous 5>uits and the 
Amin’s map therein wer6 not evidence against the Govern- 
ment, which wa.s not a party to the said suits, except for the 
purpo.se of showing the naiUre of the claim made and what 
lands w^ere recovered in them, and explaining the decrees 
made (56.^). For that purpose (wliich will be found to l>e 
important) the map may be legitimately, and must neces- 


ALLXJVION AND DILUVION— (6W6/.) 

Chur land — {Contd.) 

RE-I'0RMA'110N in situ — {Contd.) 

sarily be used, and is in fact made part of both decrees 
(563). {Lord Davey.) RaNI HeMANTA KUMARI DEBI v. 

Secretary of St.ate for India. 

(1906) 3 C. L. J. 560- 1 M. Ii. T. 176. 

Ownership of , 

- — Wliere a person claiming chur land is able to make 


out that the land claimed is a reformation upon land which 
belonged to him, he will be entitled to recover it even as a 
plaintiff from a parly in jiossession. A fortiori he is entitled 
to defend his posse.ssion against a party who sets up against 
him the law of gradual accretion (263). {Sir James IV. 
Cclvile.) Rani SaKA'I' SUNDARI DeBVA 7'. SOORJVA 

Kant Acharjva. (1876) 3 Suth. 260 = Bald. 3. 

Possession of— Suit fo> — Onus ou plaintiff iu. 

•The dispute w as between the appellant and the respon- 


• • « ^ — - - 

dent, two riparian proi)rietois, liolding estates respectively 

on the opposite sides of a liver, concerning certain churs 
formed in the course of that river, each of them maintain- 
ing that he was entitled to those churs, as appertaining to 
his estate. 

The case of tiu pl.iintiff appellatil w.is, in substance, that 
he was the <nvner of a Talook called M, together witli cer- 
tain other persons; lliat his ancestors, liy reason of their 
possession of that Taiool:, were entitled to two churs in the 
clianiK-i formed by the junction of two rivers ; that those 
churs were, what is called (iiluviated, that is, covered by 
water, some fifty or more years before. 'I'he case of the 
appellant was that those churs had gradually reappeared, 
ciiiefiy owing to a change in the course of the river ; in fact, 
tliat they had re-formed upon tlieir original sites not many 
years after they were diluviated. 

Held, that, w hether ci. (2) or clause (5) of 4 of Reng. 
Keg. XI (>f 1825. applie 1 to the case, it was e.ssential for the 
maintenance of the jilaintiff’s case to prove that the spot 
whicii he claimed was identical witli that of the chur which 
he alleged to have been diluviated (603) ; and that he had 
failed to prove the lands which had reformed, if lands had 
reformetl in the bed of the liver, to have been the same as 
those which had_be!onge(i to his predece.ssors and had been 
diluviated (604 5). {Sir Robert P. Collier.) SHAM CHAND 
RVSACK 7’. KISHKN I'ktJSAUD SURMA. 

( 1 872) 14 M. I. A. 595 18 W. R. 4 

2 Suth. 587-3 Sar. 113. 

River navigable and tidal—Land thrinon up by—Reforma^ 
tion in situ — Accretion — Claims based on. 

— -Proof of. 

Suit in respect <)f a portion (.A chur land thrown up by a 
navigable and tidal river. The appellants, who were 
seeking to di turl) tl:e re.spondents’ iK>ssession of nearly 
seven years’ rluration, and on whom the onus lay to show a 
good title to the land in disjnite, claimed the lands and 
proi ed it to be a reformation on a site idetuified with that 
of lands originally included in their zemiiulary and after- 
warrls swei>t away l)y the river, and were held to have a 
better title to it than (he respondents who claimed it as an 
accretion to their settled chur but failed to prove that it was 
sucli a gradual and imjjerceptible accretion of iucrementum 
latens as the civil law contemplates. ND(;endek ChuN- 
DER (iHO.SE 7'. Mahomed E.soe. 

(1872) 10 B. L. R. 406-18 W. R. 113 = 

3 Sar. 151-2 Suth. 640. 

Sun FOR POSSESSION OI'_OnUS on Rlaintife in. 

posse.ssion witii defendant. See Onus of 
I’KOOI — ( HURLAND. 
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ALLUVION AND DILUVION— 

Dhardhura custom. 

Sunnads granted in Oiidh in 1859 — Effect. 

Where one talukcbr of land in Oudh claimed from an^ 
other possession of land, which had by a change in the course 
of the river, been transferred to its oppo'^ite bank, on the 
basis of the custom of Dhardhura ; and where it appeared 
that in a previous suit between these parties, it was decided 
that the custom of Dhardhura was replaced by the sunnads 
and that the boundary to the defendant’s estate was the 
southern bank of the old bed of the liver. 

Their Lordships were of opinion that the rights of the 
parties depended upon the sunnads granted to each parly in 
1859 and upon the opeiation of the rules of law with 
reference to those sunnads ; and hchly upon the construction 
of tlie decree passed in the previous suit, that the decree did 
not fix a hard and fast line as a boundary between the two 
estates but had fixed as the boundary the southern bank of 
the old bed of the river wherever that might l>e. (6'/> 
Arthur H Mouse. ^ THAKUR RAGHBIK SINGH 7-. RaJA 
NORiNDAR Bahadur Singh. (1881) Bald. 411 = 

R. & Js. No. 66 (Oudh). 


ALLUVION AND DILUVION-(C(w/^/.) 

Diluviated Und—iContd.) 

Re-formation or— (Contd.y 

not defeat the title to the site which the plaintiff had pre- 
viously acquired (801-802). 

According to the strict doctrine in Lopez’s case, it would 
be the plaintiff, and not the original owner of the land, who 
would l)e entitled to claim the benefit of that doctrine (801). 
(Sir James W. Colvilef) RaDHA PROSHAD SINGH v. 
Ram Coomar Singh. (1877) 3 C. 796 = 

1 C. L. R. 269 = 3 Suth. 486 = 3 Sar. 776. 

— — Ownership of. 

1 he whole of the district adjoining the land in dispute, as 
well as that land itself, was flat, and was very liable to be 
covered, or washed away, by the waters of the Ganges, 
which river frequently changed its channel. The land in 
dispute was inundated alxjut the 3 *ear 1787 ; it remained 
covered with water till about 1801 ; it then became partially 
dry till, in the year 1814, it was again inundated. After 
that period it once again re-appeared above the surface of 

the water, and by the year 1820, had become very valuable 
land. 


Diluviated laud. 

Abandonment oe. 

Merger ofy into pnh/ie domain — Sights of old t rone/ 

— Effect on. 

n'heii Ix>rd.''hips, however, rlesirc it to be understoorl that 
they do not hold that propeity absorbed by a Sea or a River 
is, under all circumstances, and after any lapse of time, to 
l>e recovered by the old owner. It may well be that it may- 
have been eo completely abandoned as to merge again, like 
any other derelict land, into the public domain, as part of 
the Sea or River of the State, and so liable to the written 
law as to accretion and annexation (478). (Lord Justice 
James.) LOPEZ v. MUDDUN MOHUN THAKOOK. 

(1870) 13 M. I. A. 467- 14 W. R. P. C. 11 - 
6 B. L. R. 521 = 2 Suth. 336 = 2 Sar. 594. 


ABANDONMENT OE RIGHTS IN. 

-Bengal Act (IX of 1847), S 5 — Application sneecss- 

fnl under — Effect of. 

The proprietor may, in certain cases, I e taken to have 
abandoned his rights in the diluviated soil. 

Qna’rc. — Whetlier this might not lx; the result of a success- 
ful application for a remission of revenue under S. 5 of 

Act IX of 1847 (432). Nogendek Chundkk Ghose <•. 
Mahomed Esoe. 

(1872) lOB. L. R.406 =18W. R. 113 = 

3 Sar. 161 = 2 Suth. 640. 

Re-formation oe. 

Adverse possession of — Suit to reciwer land in case 


of^Limitation. 

The right of the original proprietor to rec laim land which 
had been" diluviated and has reappeared is subject to the 
claim of another landed proprietor who, after the first re- 
appearance of that land, has obtained ad^■et>e possessicn of 
it and has retained such possession for more than the peried 
of limitation, namely, twelve years. (Sir Robert Collier.) 

Maharajah Radha Pkoehad Singh re Baboo 
Umbica Bershad Singh. (1879) 3 Suth. 631 — 

-Rolrl QfiQ 5^ T .T 49.9 


Adverse possession of — Title to reformed land 

acquired by — Diluviation of, subsequently— Re-appearance 
again of—Oivnership on. 

In a case in which it was found that the plaintiff had 
acquired an indefeasible title by adverse possession to 

diluviated land.> re-forming on their old site, //eA/, that the 

subsequent diluviation and re-appearance of the land could 


Held, that whoever was the owner of the land in dispute 
before the inundation remained the owner while it was 
rovLued with water, and after it became dry (406). (Mr. 
Pemberton Leigh.) MUSS.VMA'I' IMAM llANDI v. HUR- 

GoviND Ghose. (1848) 4 M. I. A. 403 = 

7 W. R. P. C. 67 1 Suth. 208 1 Sar. 371. 

1 he plaintiff-appellant was the proprietor of a inouzah 
on the banks of the Ganges. By the year 1840, by reason of 
the continued encroachment of that river, it was wholly 
submerged, and it was tliluviated ; that is, the surface soil 
the culturable soil, was wh(4Iy washed away. After 
the lapse of some years, and after one temporary recession 
and re encroachment which had occurred in the interval, the 
water ultimately retired, and (he land, having lieen for some 
time in a state desciihed as admitting of only temporary 
cultivation by hand-sowing, Iiecame hard and firm soil, 
capable of being cultivated in the usual manner. The 
nlaintiff said : “ Thi.s was my property. The Ganges, 

which swallowed it, has again yielded it up, and I claim'my 
properly, which, having been buried and lost to sight, has 
again re appeared.” 

The defendants’ contention was, that the plaintiff’s iaiul 
having l>ten wholly .submerged, so as to make their (the de- 
fendants’) land the River boundary, the .sub-'^equent recession 
of the River caused a gradual acce.ssion to their land, and an 
increment by annexation to their estate, notwithstanding 
that the land had been re-formed on the ascertainable and 
ascertained site of the plaintiff’s mouzah. The defendants 
relied upon cl. 1 of S. 4 of Regulation XI of 1825. 

Not only did the parties themselves take the pioper, 
prudent and hone.st means of preventing the neces.sily of 
any dispute arising by inter-changing a Tanabunclu, but the 
plaintiff, as between him and the State, did also take the 
most effectual means in his power (having the description 
and measurement of the submerged mouzah recorded, and 
continuing to pay rent for it) to prevent the possibility of 
any question of dereliction or abandonment being raised 
against him. 

Held, reversing the High Court, that S. 4 of Regulation 
XI of 1825 did not govern the case, that the question fell to 
lie determined by the general principles of equity, to which 
all cases not in terms provided for were referred by the l5th 
.‘^ection, and that the property lx;ing capable of identification, 
the property having l)een the property of the plaintiff when 
it w'as submerged, never having been abandoned or derelict, 
having afterwards emerged from the Ganges, was still bis 
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ALLirVION AND DILXTVION— (c>//A/.) 

Diluviated land— (Ov/A/.) 

Re formation ov ^{ Cont < i .) 

property (478). {Lord Justice James.) LOPEZ MUDDUN 
iMOHUN ThaKOOK. (1870) 13 M. I. A. 467 = 

14 W. E. P. C. 11 = 6 B. L. R.521=2 Suth. 336 = 

2 Sar. 594. 

■Lopez's case — Doctrine of — Applicability — Condi- 


tions. 

Ix)pez’s case was a case where the river first went forward, 
and then, after a certain number of years, came back again, 
and brought to the surface the ground which had been 
sunk. It was held that that went iiack to the old owner. 
That c.'ise has no application to one in which the question is, 
— has the land, by gradual accretion, been accreted {o the 
estate of the plaintiff, the defendants not having at all raised 
the i.ssue that it was their old ascertainable land, swallowed 

up and then restored (445). Hahoo Puhiavan SiNC.H 
V , Maharaja Mohlshuk Huksh Singh. 

(1871) 2 Suth. 442 9 B. L. R. 150 16 W. R. 5 

2 Sar. 683. 

-Lxtent of — Reformation on oriirinal site. 


A title founded on the original ownership and identifica- 
tion of site is to l)e confined pnma facie to the reformation 
on that site (433). XOGENDEK ('HUNDEli (iHOSE ?■. 
Mahomed Lsof. (1872) 10 B. L. R. 406 = 

18 W. E. 113 3 Sar. 151 2 Suth. 640. 

Rnylis/i rule as to—App/irabil/ty o/\ in India. 

1 he lule of th(.‘ English Ia\\‘ appiicaljle to the ownership 
of land which is diluviated and is afterwards reformed on 
the a.scertainable site is this : — 

If a .subject hath land adjoining the Sea, and tlie violence 

of the Sea swallow it up, but .so tliat j'et tiiere be reasonable 

marks to continue the notice of it ; or tiiough the marks be 

defaced, yet if l)y situation and extent of cpiantity an'l 

bounding up on the firm land, the same can be known, or if 

it be hy art or industry regained, the subject doth not lose 

his pioperty. If the mark remain or continue, (^r the extent 

can reasonably be certain, the case is clear. If the land be 

freely left again by the reflux and rece.ss of the Sea the 

owner may have his land a.s before, if he can make ’ out 

where and what it was ; for he cannot lose his propriety of 

the sf>il, although it for a time becomes part of the Sea, and 

within the Admiral’-s jurUdiction while it so continues 
(472-3). 

This principle is one not merely of English law, not a 
principle peculiar to any system of Municipal law, but it is a 
principle founded in universal law and justice ; that is to 
say, that whoever ha.s land, wherever if is, whatever may bo 
the accident to whit h ii has been exposed whether it be a 
vineyard which is covered by lava oi ashes from a volcano, 
or a field covered by the .Sea or by a River, the ground, th.e 
site, the property, remains in the original owner (472 3). 
(Lord Justice James.) i.OPEZ v. MUDDifN MOHUN 
Thakoor. (1870) 13 M. I. A. 467 14 W. R. P. C. 11 

5 B. L. R. 521 - 2 Suth. 336 2 Sar. 594. 

Identification of reformed land possible — Lffeet— 

Permanently settled lands of an estate — Lands l/iemselt-es an 

accretion to an estate and settled 7oith the proprietor 

Accretion to — Distinction betioeen cases of. 

Where land which lias Ix'en submerged reforms and is 
identified as having formed jiait of a particular estate the 
ow-ner of that estate is entitlerl to it (32). 

1 here is no di.stinction in the application of this principle 
between the lands which were the peimanently settled lands 
of an eUate an 1 the Hn Is which had been in themselves an 
accretion, and which were temporarily settled only with the 
proprietor of the e.state (32 3). 


ALLUVION AND DILUVION- (Ct;///^/.) 

Diluviated land— (CrwA/.) 

KE-FOKMA'I'ION of —(Contd.) 

Tlie suit was brought by the appellants, the proprietors 
of mouzah M, against tlie respondents, the proprietors of 
mouzah K, to recover the pos.session of a large quantity of 
land which liad been submerged by the River Ganges. The 
river flowed between the estates of the plaintiffs and the 
defendants, and in its course beiween the two estates there 
were from lime to time various changes. Tliere were two or 
three defined channels, whicli at times tlie river overflowed, 
and formed a pool or lake. Tlie land which was the subject 
of the suit was submerged, and when it first lx*came free 
from water and re appeared, it adliered to and adjoined the 
estate of R, and prima facie tlie accretion W'as to that estate ; 
but upon an inquiry made by the Judge of Patna, he came 
to the conclusion that tlie submerged land, although it had 
reformed close to mou/ali R, wa.-.. in point of fact, land 
which belonged io moii/ah M. .md tliat ther(‘ were means by 
which he couhl identify, and did identify, the land as 
having been, l:>eforc- its diluvialion, part of that mouzah. 

Held, reversing the H. ('.. ii,at on the above facts the 

appellants and not the respondents were entitled to the suit 
land. 

The re.spondents sought to distinguish l)ctwec*n the lands 
which were the permanently settled lands of mouzah M and 
some lands wlii' h had Ixen in tliemselves an accietion. and 
width were temporarily settled tuiiy with the proprietor of 
M. l/ihf f nrther that that distinction ctmld not pre\aii 

(3-.-3). 

'I’here is evidence fiom w hich it may be presumetl that 
those lands accreted to the estate of M, and it may be infer- 
red from the mode of accretion that the Government settled 
with the proprietor upon the ground that they had so 
accreted, and th-^refore Jhat lie was entitled to the .'Settle- 
ment (33). {Sir Montaigne K. Smith.) IIURSUHAI SiNGH 
r. Syud Poo'i f Am Khan. (1874) 2 I. A. 28- 

14 B. L, R. 268 3 Sar. 411 23 W. R. 8-3 Suth. 56. 

■Proof of — Onus — Quantum — Kvideuce of identity — 
Thak and surrey maps — Value of. 

Where the question was whether certain specific plots or 
cliucks of ( iiur oi' alluvial lands conipi'iseil in a mouzah called 
Diar S. were reformations of the chucks which separately 

lielonged to the plaintilTs in 1853. when that diar was siir- 
ve^ed an(i thaked. and which were depicted in the thak map 
then ma<le ; and w here the evidence was reasonably snftici- 
ent to (-■stabli>h the identity of ilie sires of ilie two lands, 
held, that the plaintiffs were entitled to the reformed lands', 
that the onus was not on them to prove that tlie area aiul 
boundaries before <lilu\io:i were ac'urately represented on 
the thak map of that peiiod and the sites in suit exactly 
corresponded therewilh, and that the agreement of bound- 
aries of the lands in suit with tho.se in the survey map was 
sulficient evidence of iiUniity. (Sir Richard Couch) 

Mgnmohint Deri Wa'fson tS: ('o. 

(1899) 27 I. A. 44 27 C. 336^ 4 C. W. N. 113 = 

7 Sar. 662. 

-River — Rublic navigable river — Private property 
sulmierged by water of, and then left bare — Claim to. See 

River — Public Navigahi.e river— Private pro- 
per tv .SUBMERGED, ETC. (1917) 43 I. C. 361. 

-Surface and .ute — Oiouership of — Disfi uction be- 

tweeu — Property soholly lost and absorbed and uo part of 
surface remaiuinir capable of ideutificalion. 

The Calcutta High C!oait held in one case that lands, 
washed away and afterwards reformed on an old site, which 
could be ( iearly recognised, arc not lands gained w ithin the 
meaning of S. 4. Regn. XI of 1825, ,7c.. they do not lie- 
eome the properly of the a.<ljoining ownci, Inn lemain the 
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ALLUVION AND DILUVION~(6V«c/r/.) 

Diluviated land - {Conid.) 

Re-formation of — {Conid.) 

property of the original owner. In a subsequent case, how- 
ever, it was held that all gradual accessions from the recess 
of a River or the Sea are no increment to the estate to 
which they are annexed without regard to the site of the 
increment, and a distinction was taken between the two 
cases : and it seems to have l)een considered that the former 
case did not apply to any case where the j^roperty was to be 
considered as wholly lost and absorbed, and no pait of the 
suriace remained capable of identification ; where there was 
a complete diluviation of the usable land, arul nothing but 
a useless site left at the bottom of the river. Their I.ord- 
ships, however, are unable to assent to any such distinction 
between surface and site. The site is the property, and the 
law knows no difference between a site covered by water 
and a site covered by crops, provided the ownership of the 
site be ascertained (477-8). {Lord Justice James.) LOPKZ 
r-. MUUDUN MOHUN THAKOOK. 

(1870) 13 M. I. A. 467 14 W. R. P. C. 11 = 

5B. L. R. 521 = 2 Siith. 336-2 Sar. 594. 

_/’;//,• I 0 reformed land a< (fnired Ay adierse posses- 
sion or otherwise — LJfeet. 

I he doctrine in I.f)pcz’s case that diluviatctl lands, reform- 
ing on their old site, remain the property of their 01 iginal 
owner, cannot be taken to apply to land in wliich, by long 
adverse possession or otherwise, another party has aexjuired 
an indefeasible title (800). 

Where, therefore, the plaintiff relied on an alleged 
adverse pos.session for more than 12 years of the lands after 
their reformation, held, that the real point to be decided 
was whether a title had been thus acquired by the plaintiff 
(800). {Sir James W. Colvile.) Radha FROSHAD Singh 
V. Ram Coomar Singh. (1877) 3 C. 796 = 

1 C. L. R. 259 = 3 Suth. 485 = 3 Sar. 776. 

Suliiiierged land. 

See ALLUVION AND DlLUVION — DlI.UVIA'l KI) 

Land. 

ALTUMGAH IN AM. 

PLatnre of — Resumability. 

An Altumgah inam means a grant in perpetuity, not re- 
sumable by the Zemindar ( 1 32). {Dr. /.nshinzton.) UNIDE 

Rajaha Raje bommakauze Bahadur 7 . Pemmasamy 
Venkatadry Naidoo. (1858) 7 M. I. A. 128 = 

4 W. R. 121 = 1 Suth. 300 - 1 Sar. 637. 

AMANAT DUFTER. 

— The amanat ditfter was an office for the deposit of 

revenue records during the Mahomedan rule (486). {f.ord 
Justice Turner.) BeNGAI- GOVERNMENT r*. NawaB 
JAFUR IIOSSEIN. (1854) 5 M. I. A. 467- 1 Sar. 472. 

AMARAM GRANT. 

Nature of — Resumability. 

-In tlie absence of all evidence to the contrary, 

amaram grants are resumable at the plea'^ure of the Zemin- 
dar (133, 142). {Dr. Lushine^ton.) ITnide RaJAHA 
Raje Bommarauze Bahadur 7’. Fe\imasamy Ven- 
katadry NAIDOO. (1858)7 M. I. A. 128 = 

4 W. R. 121 = 1 Suth. 300 = 1 Sar. 637. 

Resumable grant — Conversion of. into perpetual 

grant upon a fixed payment. 

ZemindaCs pewer of. 

It is a possible ca.se, looking at the extensive powers with 
which the Zemindar is invested, that the grant l^eing 


AMARAM GRANT— (CV'i/r/.) 

Resumable grant— Conversion of, into perpetual 
grant upon a fixed payment — {Contd.) 

originally “ Amaram ", and resumable, might, when the 
military service was dispensed with, and circumstances had 
changed, been converted into a perpetual grant upon a fixed 
payment (140). {Df , Lnshing^ton.) Unide RaJAHA 

Raje Bommarauze Bahadur v. Pemmasamy Ven- 
katadry Naidoo. (1858) 7 M. I. A. 128 = 

4 W. R. 121 = 1 Suth. 300 = 1 Sar. 637. 

Resumption of. 

1 Chat amounts to. 

The resumption of an amaram grant coiisi.sts in putting 

an end to the grant under which the grantees held, 
remitting the .services, and requiring them to pay the full as- 
sessment (142). {Dr. Lushingtan.) UNIDE RaJAHA RaJE 

Bommarauze Bahadur 7>. Pemmasamy Venkatadry 
naidoo. (1858) 7 M. I. a. 128 = 4 W.R, 121 = 

1 Suth. 300 = 1 Sar. 637.. 

Jividenee of. 

'Pile law has not pre.'^cribed any particular form in which a 

resumption of an amaram grant shall take place (146). 

Where there was abundant evirlence that a formal instru- 
ment of resumption was executed by the Zemindar, that 
such resumption was pul)lidy proclaimed, and that the 
grantees were allowed to retain p<jssession, but required to 
pay the full assessment, hcld^ tiiat the grant had been duly 
resumed by the Zemindar, and that the grantees l)ecame 
liable thereafter to pay the full assessment to the Zemindar 
(146-7). {Dr. Lushin^on.) UNIDE RaJAHA RaJE 

Bommarauze Bahadur v. Pemma.samy Venkatadry 

Naidoo. (1858) 7 M. I. A. 128- 4 W.R. 121 = 

1 Suth. 300 - 1 Sar. 637. 

— A’otiec prior— Puhlieity — A'ceessity. 

So long as the lands (held under an amaram grant) 
lemain in the actual possession of the respondents (grantees), 
upon payment of a certain kist, and the rendering certain 
sei\ices, the Zemintiar, thougli entitled to resume, was of 
course Ijound to give notice, and that in some public form 
(142). Justice requires that a resumption should take place 
with due publicity and upon re;isonabIe notice (146), {Dr. 
Lnshington.) UNIDE RaJAHA RAJE BOMMARAUZE 

Bahadur v. Pemmasamy VENKArAORv Naidoo. 

(1858) 7 M. I. A. 128- 4 W. R. 121 = 1 Suth. 300 = 

1 Sar. 637. 

AMENDMENT. 

Decree. 

.SVr C. P. c. of 1908, S. 152. 

Judgment. 

AVc JUDGMENT— AI.TERATION OR AMENDMENT 

OF. 

Pleadings. 

Sec Practice-Pleadings -Amendment of. 

AMERICAN DECISIONS. 

P. C. — Binding character of decisions on. 

— - — See P. C.— American Decisions. 

(1923) 51 1. A. 109 (121) = 48 B. 308. 

Weight due to— Resort to, in cases where 
question is to be decided according to English law. 


See English law — question to be decided 

.\CC0RDING to. (1908) 19 M. L. J. 20 (28). 
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ANALOGY. 

Legal rule — Application of — Beliauce on mere 
analogy— Deduction from logical apprehension of 
principle — Oriental and occidental hahits. 

S^e Legal rule— Application of. 

(1921) 48 1. A. 162(174) = 2 Lah. 40. 

Positive law— Extension of, by analogy. 

See Law— POSITIVE Law. 

(1876) 3 I. A. 72 (75) = 1 C. 289 (291). 

Eeasons founded on — Statute — Provisions 
positive of— Inapplicability to. 

See Statute— Interpretation — Analogies. 

(1873) 19 W. E. 353 (P. C.). 

ANNUAL VALUE OF HOUSES. ETC. 

- Ascertainment of — Principle. See ASSESSMEN'l — 

annuai. Vai.ue ok Houses, eic. 

(1845> 3M. I. A. 408. 


ANNUITY. 


Charge in respect of. 

Grantee and his heirs — Charge on Estate for. 

Validity — Perpetuity — Enforceability against gran- 


tor’s successors. See COMPROMISE — CONSTRUCTION 

annuity. (1918)46 I. A. 64(68 9) 

42 M. 581 (585 6; 

Immovkahle Property — Charge on — Whai 

AMOUNTS TO. 

Alaintenance — Annuity granted for. 

In January 1858, the widow of a former Nawab Nazim 
died without issue. She was a lady of great wealth and 
llie proprietor of pergunnah G, which she had purcha.sed in 
the name of (me M. On her death the then Nawab Nazim 
( laimed to succeed to all her property to the exclusion of 
lier heirs, of whom M was one. .1/ upprcmched liic ilien 
Nawab Nazirn with a petition, dated 12 — 2 — 1858, admitting 
in terms the Nav\al>’s claim, and soliciting from him an 
allowance for maintenance. Thereupon the Nawab pa.ssed 
the following order : — " Out of the properties, mehals, and 
zemindaries of the Begum Sahiba, decea.secl, let a monthly 
allowance of Rs. 600, besides the sum given in the report, 
l)e fixed for ..V, and nothing further shall l)e allowed to him 
by the Sircar at any time or in any way.” 

Then after al)out a fortnight’s interval, M executed a 
ladavinama, or agreement of disclaimer, dated 2-1 — 2 — 1858, 
in wluch in the most unqualified terms he renounced every 
claim to the property of the late Begum. Thereupon the 
Nawab executed the following perwana : — 

“The late Begum Sahiba, deceased, adopted you as her 
son, and maintained and supported you, and she died. After 
the death of the deceased, you along with your children 
and dependents appeared before me, and made application 
for support and maintenance from the Sirkar. Consequent- 
ly for the purpose of your support and maintenance, the 
sum of Co.’s Rs. 600 per mensem will be paid to you out of 
the tehlil of the Sirkar mehals. You and your heirs shall 
be supported and maintained one after another out of rhe 
said stipend. It is incuml^ent on you never to prove faith- 
less to the Sirkar.” That document was dated 2^ — 2 — 1858. 

Heldy that neither by the order of 12 — 2 — 1858 nor by the 
perwana of 25 — 2 — 1858 was any change intended to be 
created in respect of the said annuity of Rs. 600 a month on 
any part of the Nawab’s property (100). 

Taking all the dcKuments together, it is plain that no 
t haige was contemplated by either party. The order of the 
12ili of February is nothing more than a mandate by the 
Nawab Nazim to Iris own officials for their convenience. 
The perwana of the 25th of February, 1858, does not even 


ANNUITY— (CV;//,/.) 

Charge in respect of — (Contd.) 

Immoveable Prorektv — Charge on— Whai' 

AMOUNTS TO^(Con/d.) 

purport to charge any property. It simply says that the 
amount is to be paid out of the Nawab’s State Treasury 
(100). {Lord Macnaughteii.) OMRAO BeGUM v. SECRE- 
TARY OF State for India in Council. 

(1892) 19 I. A. 95 19 C. 584 (592-3)-6 Sar. 192, 

Government Securities— Deposit into Court for 
payment of interest to annuitant. 

Co7ivcrsion of securities and de/iciency in income — 

Depositor'' s liability in case of — Conversion due to act of 
Court and Government. 

Government .securities Ijearing interest at 5 per cent, were 
deposited in Court for payment of interest tliereon to certain 
annuitants, and the Registrar of the Court, in pursuance of 
notices given i>y the Goveniuxuit .Agent, converted the 
notes into 4 per cent, papeis. 'The conversiem had tlie 
eftet i of reducing the amount vvliicii the annuitants were 
entitled to receive by one fiflli. 

Held, tliat, though the conversion of the notes was the 
act of Government and of the Court, not of the parties, the 
appellant was iialde, under his agreement, to pay the 
annuitants the sum originally agreed upon. RaJAH 
Sl ri EKSH ( HUNDER ROV 7'. SAM ASOONDERY DEBIA 

{1864)2 W.R. 48 (P. C.) 1 Suth. 553 = 4 Sar. 777. 

Grantee and his heirs —Provision for— Collateral 

heirs if excluded, 

— COMPROMISE— Construction— Annuity. 

(1918) 46 I. A. 64 (68 9) = 42 M. 581 (585-6). 

Interest on— Government securities deposited 

into Court for payment of. 


'(\»n\eision of .securities and deficiency in income 


1 Icpositoi liability in rase of — (Conversion act of Govern- 
ment aiul of Court. See ANNUITY — GOVERNMENT 
Secuki i lES. (1864) 2 W. R. 48 (P. C.). 

ANTE NUPTIAL AGREEMENT — PROOF OF — 
ORAL EVIDENCE. 

Nature of, required. 

It would be unwise to accept as proved an oral ante- 


nuptial agreement by a Hindu to .settle property upon his 
wife except on the clearest and most satisfactory evidence of 
credible witnesses (292). 

Held, reversing llie appellate Court and restoring the 
trial judge, that such an agreement was not proved by the 
plaintiff, {liir John Edge.') SURA LaKSHMIAH CheTTV 
V, Kothandarama PILLAI. (1925) 52 I. A. 286 = 

48 M. 605 23 A. L. J. 662 = 42 C. L. J. 8 = 
27 Bom. L. R. 1076 = 29 C. W. N. 1013 = 
(1925) M. W. N. 717 -3 P. L. R. 290=23 L. W. 138 = 
A. I. E. 1925P.C. 181 = 88 I. C. 327 = 49 M. L. J. 109. 

Written evidence contemporaneous to corroborate 

— Necessity. 

An ante-nuptial agreement may be orally proved in 


an Indian case, but it would be unwise of a Judge to act in 
a disputed Indian case upon oral evidence that there had 
been an ante nuptial agreement, which would in effect be a 
marriage settlement, unless there was contemporaneous 
written evidence to corrolx)rate oral evidence (293). {Sir 
John Edge.) SURA I.AKSHMIAH CHEITY v. KOTHANDA- 

RAMA Pll.LAI. (1926) 52 I. A. 286 = 

48 M. 605 23 A. L. J. 662 = 42 C. L. J. 8 = 
27 Bom. L.R. 1076 = 29 C. W. N. 1013 = 
(1926) M. W. N. 717 3 P. L. E. 290 = 23 L. W. 138 = 
A. I. E. 1926 P. C. 181 = 88 I. C. 327 = 49 M. L. J. 109 
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APPEAL. 

Abatement again.st one Respondent. 

Accounts. 

Account books. 

Admission. 

CouRi BEi.ow — A dmission in — !*oint covered 
BY — Re-opening ok. 

Fact -Admission oe, made at hearing oi' 

APPEAE — USE OF. 

Agreement to Court below no'p ro pkefI'K. 
Agreement restraining right of — legal 
Practitioner— Admission by. 

Appealable case — Issues in — Findings on all. 
Appellant— Judgment under appeal— Incor- 
rectness OF — Duty to show. 

App ellate C ourt. 

Function OF— Decree which Court below 

OUGHT to have PASSED— PASSING OF. 

Jurisdiction to hear and decide appeal 

Decree under appeal dead before hearin('.. 

l.ocAi, VISIT — Suggestion as to — Consi n r 
OF Counsel 10— scope and kfi- Ecrr. 

Civil Court — Decision of — Appeal from 

Deprivation of right of. 

Compromise pending— decree in appeal not in 
accordance with — Validity. 

Compromise of sun’ by some pariies only — 
Decree in terms of, against all— Appeal 

FROM, by persons NOT PARTIES TO COMPROMISE. 

Consent decree or order— Appeal from. 

Costs — Appeal as regards mere. 

Costs of — Principal’s liability for — Suit 

brought in HIS NAME BY AGENT. 

Cross-appeal. 

Declaration — Decree granting — Appeal 
AGAINST — Impertinent intekvenor. 
Declaration in — Effect df—Dutv of CoiiKi 

BELOW to give EFFEC'!' TO, 

Decree in — 

Affirming decree. 

Form of. 

Operative decree in case of. 

Finding favourable^ — Decree on foof of — 
Right to. | 

Nature of — 

England — Nature in. 

Only that which Court below ought ro 
have passed. 

Decrf:e under. 

Defendants several— Principal and deriva- 
tive interests — Defendants with. 

Discretion of court below. 

Evidence. 

Execution Sale — Time fixed for — po.sipone- 
ment of — Discretion of Court below as 'j o. 

£x parte DECISION IN. 

Ex parte HEARING OF. 

Citation of authorities in. 

COURT’S DUTY IN CASE OF. 

FACI'. 

Favourable decree. 

Final decree. 

Finding adverse — Appeal from — right of — 
decree favourable. 

Finding favourable — Decree in appeai, on foot 
OF— Right to. 

Finding of Fact. 

Hearing and decision of — Jukisdicthon. 


APPEAL — {^Co'fitd^ 

Impertinent intervenor. 

Interlocutory order— Question of, in appeal 
from final Decree. 

Issues. 

Judgment under. 

Jurisdiction. 

Legal Practitioner. 

I.EGAL representative — REVIVOR OF APPEAL AT 

instance of. 

Limitation— Plea of. 

I. imitation t>aw applicable to. 

Local Visit. 

Minor — Guardian — Appeal by — Wiphurawal 
OF, by minor. 

New point in — Permissibility. 

Onus of Proof. 

Original Side appeal — Difference of opinion 
between iudgf^s’ hearing. 

IV\RTV. 

Parties. 

Pi.ain'uff- appellant— Death of. 

Pleadings — Amendment of. 

Pleadin(;s. 

I Presentation in wrong Court — Limitation — 
Dismissal of appeal as barred by. 

Remand in. 

Respondent. 

Right of. 

Suit. 

Undertaking to Court below not to appeal in 
certain events — Appeal in breach of. 
Valuation of, for purposes of Jurisdiction. 

WriNESSES. 

Abatement against one respondent. 

— - -Whole appeal if a])ate.s by reason of. See. C. I\ (', 
OF l‘X)S. 0 . 22, K. 4 (3) ; R. II — PKE-KMpriON. 

(1928)56 M. L. J. 304. 
Accounts. 

— — .SV/' Accoun'is— Appeal. 

Account books. 

Atv ACCOUNT BOOKS AND KVIDENCE ACT, S. 34. 

Admission. 

Court below — Admission in — point covered 
i Bv — Re-opening of. 

Where in a suit to recover a plot of land on the ground 

that the plainlift was the proprietor of the same, that the 
defendant was his tenant, and that the tenancy had expired, 
the defendant at the trial admitted that the suit land was 
the private land of the plaintiff and the case proceeded and 
was dealt with on the footing of that admission, held, 
that the High Court were in error in going behind that 
admission and re-opening the question whether the land 
was the private land of the proprietor (73). (^Sir Arthur 
Wilson.') DamODAR NARAYAN CHOUDHRI 7>. DALG- 

LEISH. (1911) 38 I. a. 66 = 38C. 432(446) = 

16 C. W.N. 345-9 M. L. T. 364-8 A. L. J. 441 = 

13 C. L. J. 512 - 13 Bom. L. R. 396 = 

9 I. C. 913 =(1911) 2M, W.N. 182. 

Fact — admission of, made a'J' hearing of 

appeal — USE OF. 

.Ye-If C. P. C. OF 1908, O. 41, R. 27— APPLICABILITY 

—Fact — admission of, etc. (1919) 12 h. W. 674. 

Agreement to Court below not to prefer. 

Appeal in breach of. See DECREE — APPEAL FROM 

— Right of — Undertaking to court below not to 

APPEAL IN certain EVENTS. 

(1871) 14 M.I. A. 203(206 7). 
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AP PEA Ii — {Contd . ) 

Agreement restraining right of -Legal 
Practitioner — Agreement by. 

on party of. See LEGAL PRACI ITIONER— 

Appeal. (1871) 14 M. I. A. 203 (206-7). 

Appealable case— Issues in— Findings on all. 

Recording of — Necessity. See PRACTK'K — ISSUE 

Appealable cases. 

Appellant — J udgment under appeal — Incorrectness 

of — Duty to show. 

{Mr. Justice Parke.) RaJAH HaKMUN CHUf.l, 

Singh v. koomar Ghunshiam Singh. 

( 1834) 6 W. E. 69 1 Suth. 4(6) 

2 Knapp. 203 - 1 Sar. 37. 

{Sir Thomas ErskineJ RajaH ROW Venka'I'A 

Niladry Row v. Enoogoontv Sookiah. 

(1834) 5 W. E. 79 1 Suth. 16 (17) 1 Sar. 51 

2 Knapp. 259. 

{Lorti Prouj^diam.) SOORIAH ROW r-. CO'lAtHn 

IloocHiAH. .1838) 2 M. I. A. 113 ( 124) 

5 W. E. 127 ^ 1 Suth. 91 1 Sar. 159. 

Gn appeal, the onus is not on the respondent to 
show that the judgment in hi.s favour is right ; it is for the 
appellant to siiow that it is wrong, and wiiere and why it !> 
wrong. {Lord Lindley.) Dinomom ChoW DHR ANI 
hkojo MoHiNi Chowlhranl 

(1901) 29 I. A. 44(34) 29 C. 187 (199; 

6 C. W. N. 386 4 Bom. L. E 167 

8 Sar. 224 12 M. L J. 83. 
U^rd Huckmaster.) Mu.SS'l . KaK RUNMSS a 7 '. 

Moulvi-Izarus-Saoik. 

(1921) 26 C. W.N. 866(876) 6 1. C. 898 

17 N. L. E. 72. 

{/.ord Puckmaster.) NABAKISHORK MaNDAI r 

Upenura Kishoke Mandai.. 

( 1921 ) 15 L. W. 417 20 A. L. J. 22 26 C. W. N 322 

A. I. E. 1922P. C. 39 36C. L. J 116 
(1922) M. W. N. 95 = 24 Bom. L. E 346 

„ „ L. E. 3P. C. 77 30 M. L. T. 234 

3 Pat. L. T. 311 = 66 I. C. 305 ^ 42 M. L. J. 253 (257). 

j The presumption is that the judgment below is correct 

and the onus is on the appellant to show that it is wrong! 
{Lord Sumner.) JaMNABAI v. FaZALBHOY PIeP'IOOLA 

(1923) 18 L. W. 437 (440)- (1923) P. C. 184 = 
33 M. L. T. 376(P. C.)-26Bom. L. E. 189 
40 C.L.J. 272-77 1. C. 365 47 M. L. J. 1G4. 

Appellate Court. 

Function of— Decree which Court below ough r 

TO have passed— Passing of. 

Their Lordships, ought, upon general principles, to 
give now the decision which the Sadder Court (Trial Court) 
should have given (452). {Lord Chelmsford.) MAHARAJ AH 

RajendurKishwur Sing Bahadoor Shkopursun 

MiSSER. (1866) 10 M. I. A. 438 - 5 W. E. P. C, 55 = 

1 Suth. 628- 2 Sar. 174 

~*7 function of an appellate Courtis to determine 

what decree the court below ought to have made. It may 

atfirm, reverse, or vary the decree under appeal. In the first 

case, it leaves the original decree standing, superadding it 

may I^e, an order for the payment of the costs of the appeal 
or tor interest on the amount originally decreed. In the other 
two cases it suijstitutes other relief for the relief originally 
given (4)0). {Str James W.Colvile.) KRISTO Kinkur 

Kov 7‘. Rajah Bukrodacaunt Rov. 

(1872) 14 M. I. A. 465-17 W. E. 292 = 

10 B. L. E. 101 = 2 Suth. 664 . 


APPEAL— 

Appellate Ooxxvt -{Coutd.) 

Jurisdiction to hear and decide appeal— Decree 

UNDER APPEAL DEAD BEFORE HEARING. 

Limitation ACT OF 1908, Art. 18I— Mort- 
gage suit—Final decree. 

(1926) 54 I. A. 52 = 8 Lah. 263. 

I. GCAL visit— SuGGES'I'ION AS TO— CONSENT OE 

Counsel T(j — .'C( n*K and eeeect. 

Decision of appeal based on impression formed from 
such visit and without consideiing evidence in case Pro- 

priety of. Ai’c' Appeal— j.ocAL Visn-. 

(1907) 34 I. A. 115 (124)= 31 B. 361 (392) 

Civil Court— Decision of- Appeal from— 

Deprivation of right of. 

■ Statutory provision — Necessitv. See DECREE 

Appeal from— Right of— civil Court. 

Compromise pending— Deere in appeal not in 

accordance with - Validity. 

'Remedy of ag^rir,-eii parly. 

Alter the decree of the first ('ourt in favour of the plain- 
‘utf and l)efore the decree of the High Court upon the appeal 
against that decree, one of the defendants compromised the 
claim against him. Held, that the High Court ought accord- 
ing to the pio\ isions of S. 98 of C. P. C. of 1859. to have 
dopoMid of the suit in accordance with the terms of the com- 
promise-., .,nd that tlie decree of the High Court which, after 
I'-ieiio.- in e;xpre.-;s terms to the compromise, dismissed the 
appral. and tiiereby in substance upheld the decision of the 

hi>i < ourt, wa> certainly not in accordance with the com- 
pionii.^e (144). 

\\ here, nolwilh-tanding that the decree of the High Court 
wasnot in accoialanceuitiithe terins of the compromise, 
Gie >aid defendant ciid not join in an appeal to Her Majesty 
in ( ouned agaiiiM it, held. Unit the decree of the High Com t 

mu^l stand againsi iiiin, and liiat lie must avail himself of 
the crunpiomise insuchinanneras he might l>e advised, 

diou < the plaintill endeavour to execute the decree against 

If he had appealed he would have been entitled to have 
the suit disposed of in accordance with the compromise 
according to the provi.sions of S. 98 of Act VIII of 1859 
(140). {Sir names PeaeoL’.) MuSSUMAT MULLEEKA f 
MUSSUMAT JUMEELA. (1872) Sup. I. A 135 = 

11 B. L. E. 375 5 W. K. 23 3 Sar. 220 = 
III C. G. Sup. Vol. 82 = 2 Suth. 766. 
Compiomise of suit by some of parties only — Decree 
in terms of. against all Appeal from, by persons 

not parties to compromise. 

Riuht of, A.V Mortgage— Suit to enforcf— 

compromise of, etc. (1926) 62 M. L. J. 407. 

Consent order or decree— Appeal from. 

Decree — Appeal from — Right of Con 

SENT ORDER OK DECREE. 

Costs — Appeal as regards mere. 

- Right of. Atv Costs — Appeal as regards mfrf 

—Right of. 

Costs of— Principal’s liability for -Suit brought 

in his name by agent. 

, Dismissal of, on ground of want of authority — Anoeal 

by principal against— Dismissal of— Costs in case of sw 

Principal and Agent— Agent— Suit in name of 
principal-dismissal for, etc. 

(1892) 19 I. A. 136(139) = 19 C. 678 (683). 
Cross appeal. 

See Appeal— Rrspon dent— Cross-appeal, 
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APPEAL— 

D3c’.a:atiou — Dacree granting— Appeal against — 

Impertinent intervenor. 

Right of. See DeCLARA riON — PERSON IN POSSES- 
SION. (1916) 43 I. A. 179-38 A. 440. 

Decl aration in — Effect of — Duty of Court "below to 

give effect to. 

Mode of doing so. See P. C. — APPEAL — DECLARA- 
TION IN— Effect. (1872j 2 Suth. 668 ( 677). 

Decree in. 

Affirming Decree — 

Form of. 

Operative decree if/ case of. 

See Decree — Appeal from— Affirmance on. 

Finding favourable — Decree on foot of— 

Right to. 

-Appellant not willing to accept finding. See ApPE.xl — 


(1875) 3 Suth. 357 (158 9). 


Finding favourable. 

Nature of — 

F.ii^lat/d — N at i( re in. 

Ottly that which Court htloio o/ii^ht to htn'e passed . 

See Decree — Appeal from — Decree in- 

Nature of. 

Decree under. 

Acquiescence in — Right of appeal — Effect on. Set 

Decree — Acquiescence in. 

Affirmance on appeal. 

(1) Appellate decree in case of — Form of. 

(2) Operative decree in case of. 

• See Decree — Appeal from — Affirmance on. 

^Consent decree or order — Appeal from. See DECREE 




Consent decree or order. 

Devolution of interest subsequent to — Reversal of 


APPEAL— (C(7///^.) 

Defendants several— Principal and derivative 
interests —Defendants with— (Contd.) 

Held^ that as, by plaintiff’s failure to make the 1st defen- 
dant a respondent, there was no appeal from the finding in 
favour of the validity of the sale-deed to the 1st defendant, 
which consequently became res judicata, as l>etween him 
and the plaintiff, the finding of the Court below that the 
sale-deed to the 1st defendant was good carried with it a 
finding that it was also good as between the plaintiff and 
the other defendants, and that the plaintiff could not in the 
appeal be allowed to question the validity of the sale to the 
1st defendant. {^Sir John Wallisf) ChOCKALINGAM 
CHE'ITY V. SEETHAI ACHE. 

(1927) 56 I. A. 7-6 E. 29 = 27 L. W. 1 = 
1928 M. W. N. 20 = 4 O. W. N. 1231 = 

32 C. W. N. 281 = 47 C. L. J. 136 = 1. L T. 40 E. 18 = 
30 Bom. L. E. 220 = 107 I. C. 237 = 26 A. L, J. 371 = 

A. I. E. 1927 P. C. 252 = 54 M. L. J. 88. 

Discretion of Court below. 

- Intel feience with. See DISCRETION. 

Evidence. 

Additional Evidence. 

DOCUMENT. 

Opportunity to adduce — Refusal 

BELOW OF — PLEA OF. 

Witnesses — Credibility of — Trial Judge’s Find- 
ing OF Fact based on. 

ACCEPTANCE OP— NECESSITY— RULE AS TO, 
NON-ACCEPTANCE OF — GROUNDS. 

WITNPZSSES — Credibility of — Trial Judge’s opi- 
nion as to. 

ACCEFI ANCE OF— Necessity— RULE as to. 
Non-accepi ance OF — Grounds 

— Cross-examination of — Oppokiu- 


decree on ground of. See DECREE — APPEAL P'KOM — RE 

VERSAL ON — Grounds— Events or devolution ok 
interest subsequent to DECREE. 

(1862)9 M. I. A. 287(299 300). 

Events subsequent to— 

(1) Cognizance of. See DECREE — APPEAL P'KOM 

Events subsequent to decree. 

(2) Reversal of decree on ground of. See DECREE 

Appeal from — Reversal on — Grounds — Events or 

DEVOLUTION OF INTEREST, ETC. 

Operation of — Effect on, of dismissal of appeal. See 

DECREE — Appeal — affirmance on. 

^Part of — Appeal from — Scoi'te of. See DecREp: — 

Appeal from — Part of decree. 

Reversal of. See DECREE— APPEAL FROM— 

Reversal on. 

Variation of, to avoid misconception by other tribu- 
nals — Permissibility. See DECREE— APPEAL FROM— 

Variation of decree in, etc. 

(1862)9 M. I. A. 287 (302). 

D3fealaat3 several— Principal and derivative 

interests — Defendants with. 

■ 'Finding of fact of Court beloriv in favo/ir of former 

— No appeal frotn — Effect of, against defendants 7oith 
derivative interests only parties to appeal. 

The suit was to set aside a sale- deed in favour of the 1st 
defendant. The other defendants in the suit were purchasers 
from the 1st defendant of properties conveyed to him under 
that sale-deed. The trial Court declared the sale-deed to 
ll»e ist defendant to be perfectly valid as between him and 
the pl^ntiff and dismissed the suit. The plaintiff appealed 
agsunst the decree dismissing his suit, making all the defen- 
dants other than the 1st defendant respondents in the appeal. 


BY COURT 


WrrNp:ssES 
NITY FOR. 
Wri'NKSSES- 
PKIETX . 
Wl'I’NP^SSKS- 


Fvidkncp: of— Rkjpx'tion of - Pro 


-Examination of. 

ADDI'l lONAL EVIDF.NCK. 
Admission in appeal of. See C. P. C 


OF 1908 


S. 107 (^/) AND C. P. C. OF 1908, O. 41, R. 27. 

Document. 

Rejection of, as not genuine, from mere inspection- 

propriety — Court below relying on d(x:ument. See EVI- 
DENCE- -DOCUMENT —ReJEC'JION in Appeal of, as 
NOT GENUINE, FROM MERE INSPECTION. 

(1877)3 Suth. 414 (421). 
■-Secondary evidence of contents of — Admission of— 
Objection to — Maintainability for first time in appeal of. 
See Evidence— DOCUMENT — Secondary Evidence 

OF CONTENTS OF — ADMISSION OF — OBJECTION TO— 

Appeal. (1916) 29 M. L. J. 307 (312). 

OPPORTUNITY TO ADDUCE — REFUSAL BY COURT 

BELOW OF — PLEA OF. 

Maintainability— Mode of enquiry pointed out by 

Court below — Parties not objecting to, and not adducing 
evidence — Effect. See EVIDENCE — OPPORTUNITY TO 
ADDUCE— refusal OF— PLEA IN APPEAL 

TAINABILITY. (1836) 1 M. I. A. 1 ,18-2)* 

-Onus on appellant in case of. See EVIDENCE- 

OPPORTUNITY TO ADDUCE — Refusal of — Plea in 
APPEAL of— ONUS ON APPELLANT IN CASE OF. 

(1836) IM. I. A. 1(18)- 

Prfx>f of — Quantum necessary — Judgment of 

below directly contradicting plea. See EVIDENC 
OPPORTUNITY TO ADDUCE — REFUSAL OF — PLEA 

Appeal of — proof of. (1869) 13 M. I. A. 209 (22o;* 
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APPEAL— 

Evidence— (Cc7«^(/.) 

Witnesses — Credibility of— Trial judge’s 

Finding of Fact based on. 


Acceptance of — Necessity — Rule as to. 

*SV(’ also UNDER HINDU LAW— WILL— EXIXI!- 

TioN — C apacity — Decision as to— Trial Judge. 

{I.ord Campbell?^ DHURM DaS PaNDEY t'. M r. 

Shama Soondri Debiah. (1843) 3 M. I. A. 229 (239) 

6 W. R. P. C. 43 = 1 Suth. 147 - 1 Sar. 271. 

{^Lord Justice Knight Bruce.') GOPEEKEIST (ioS- 

SAIN V. GUXGAPERSAUD GOSSAIN. 

(1854) 6 M. I. A. 53(80) -2 Suth. 13- 

4 W. R. 46 - 1 Sar. 493. 

- Local description — Matter of — Decision (A, 

(lei^ending upon local knowledge. (Sir William II. MaulcI) 
Doe— DUM Shebkristo v. E. L Co. 

(1856) 6 M. I. A. 267 (268) 

10 Moo. P. C. 140 1 Sar. 540. 

(!.ord Justice Knight Bruce.) HUNOO.maNPEKS VUD 

Panday 7'. Mr. Baboof.e MI'Nraj Koonwarke. 

(1856) 6 M. I. A. 3931415) 18 W. R. 81 
2 Suth. 29 -- 1 Sar. 552= Sevestre 253 N. 


M'l. IIukmut-ool Nissa Begu.m .Vllahdia 

Khan. (1871) 17 W. R. 108 (112)- 2 Suth. 525. 

It i> obvious that an opinion can be fomied with much 

greater accuracy and certainty by those wlio hear the 
witnesses examined, and who see the paper^ and (jbserve 
the niannei in which the wiine.sses ret eive and flea) with 
them, and give their opinion respecting them, than l.»y iJujse 
who only see the result of the inquiry when it is committed 
to pa|H.‘r ; and, therefore, in all inquiries of this kind, the 
Court which has not the advantage of hearing the witnesses 
and .seeing the documents must be in a position far 1^^•'S 
able to judge of the genuineness of the document wliich 
impeached than those who heard the evidence, and saw aiul 
watched all that took place (434-5). (S/r Montague 
li. SmithI) DwaKKA DaSS re KaI Srj A KaM. 

(1879) 5 C. L. R. 430 = Bald. 308. 

(Sir Arthur U'ilsoj/.) CHABII.DAS I.Al.LOniiH.M 

7 '. Dayal Mowjl (1907) 34 I. A. 179 (185) 

31 Bom, 566(582-3) 2 M. L. T. 394 
6 C. L. J. 674 11 C. W. N. 1109 9 Bom. L. R. 1062 = 

4 A. L. J. 750 9 Sar. 225 17 M. L. J. 465 

• 

The dispute is one entirely of fact, and under such 

circumstances great weight naturally attaches to the 
finding of the Trial Judge. (Lord Robsou.) MUSAM- 

mat Durga KUNWAK ?■. MUSAMM.AI Maihura 
Kunwak. (1911) 16 C. W. N. 717 (720)- 

10 I. C. 963 = 10 M. L. T. 216. 


■/•'act — Simple issue of. 


On appeal the whole case, including the facts are. no 
doubt, within the jurisdiction of the appeal court. Hut, 
generally speaking, it is undesirable to interfere with the 
findings of fact of the trial judge who sees and hears the 
witnesses and has an opportunity of noting their demeanour, 
especially in cases where the issue is simple and depends 
upon the credit which attached to one or other of conflicting 
Witnesses. Nor should his pronouncement with respect to 
their credibility l^e put aside on a mere calculation of proba- 
bilities by the Court of Appeal. In making these ot)serva- 
tions their Lordships have no desire to restrict the discre- 
tion of the appellate Courts in India in the consideration of 
evidence. They only wish to point out that where the issue 
IS simple and straightforward and the only question is w'hich 
set of witnesses is to be believed the verdict of a judge trying 


APPEAL— (6'^7//(/.) 

Evidence - (Contd.) 

Witnesses — Credibility oe— Tklat, Judge’s 
Finding of F.act based oN“(0/A/.) 

Acceptance of — iVecessity — Rule as to — (Contd.) 

the case should not be lightly disregarded (113). (Sir 
George Fartoell.) BOMBAY COIION MANUFACTURING 
CO., LTD. V. MOTILAL SHIVLAL. 

(1916)42 I. A. 110-39 B. 386(397) = 
17 M. L. T. 408 (1916) M. W. N. 788 = 
2 L. W. 521 17Bom. L. R. 465 21 C. L. J.528 = 
19 C. W. N. 617- 29 I. C. 229 28 M. L. J. 593. 

(Lord Shaw.) Kam I'AKKASH DaS 7', ANAND 

Das. (1916)43 1. a. 73(83) 43 0.707(722) = 

33 I. C. 583 - 20 C. W. N. 802' 14 A. L. J. 621 = 
(1916) IM. W. N. 406 18 Bom. L, R. 49 = 

24 C. L. J. 116-20 M. L. T. 267 3 L. W. 556-- 

31 M L J. 71. 


In a Cdst involving a question of fact, the decision of 

which depends on the reliance to l)e placed on the te.stimony 
of witnes.ses, the view of the Judge w ho tried the case and 
saw nearly all the witnesses is obviously entitled to great 
weight (f43). (Viscount Haldane.) A DWAITVA BK ' SAD 
Hai dfo Das. (1916^20 0. W. N. 650 = 

(1916) 1 M. W.N. 377^ 4 L. W. 587 = 
33 I. C. 852= 30 M. L. J. 635(643). 


Where, in a suit for sale on a murtgiige, the question 

wiv^ whether the debt had l)een truly discliarged and the 
bond returned to the mortgagor, held, that the evidence in 
the litigation, taken as a whole, was of such a character 
and so full <>f doubtful statements that it could only be 
weighed adequately by the trial Judge who had seen the wit- 
ne.''Ses, and that as the trial judge had formed an opinion, 
aftc-i -Seeing them, adverse to the morigagor and the balaiu^e 
of i)robal)ilities h ly on the >itle of the conclusion to which 
he had come, the appellate couit had no Miflicient reason for 
ovcnuling his judgment. (Viscount Haldane.) KUNDAN 

L\I, 7 . Musamma'i Bfga.m un-nissa. 


(1918) 8L. W. 233 (239 40) = 
47 I. C. 337 - 22 C. W. N. 937. 

In rever.<ing the judgment of the trial judge upon 

tliis mere (juestion of fai t, the Judges in the Court of 
.\ppc*al have not given the weight which they ought to have 
given to the opinion he expressed upon the demeanour, 
intelligence, uosition, and character of the witne.sses who 
were brought Ijefore him. Tliey have attributed perjury to 
witnesses whom the trial Judge accepted as truthful ; they 
have rested their judgment upon the evidence of a witness 
whose recollection the Judge who saw liim thought was not 
to be relied upon. Their Lordships cannot follow the Court 
of Appeal in thus reviewing the findings of a learned Judge, 
w ho upon such matters was in a position to form a much 
better judgment than could be formed by Judges who had 
not had the advantage of suing the witnesses. (Lord 
Wrenbury.) BANUB.AI FraMJI COMMISSARIAT v. 

Manilal JugaldaS. (1923) 18 L. W. 148 = 

(1923) P. C. 62 = (1923) M. W. N. 580 = 
L. E. P. C. 147 = 45 M. L. J. 242(246). 

According to well-established rule.s great regard is 

to be paid to the findings of a Judge w’ho has clecided 
matters of fact deposed to by witnesses at the trial before 
him. (Lord Darling!) LiM VaM HONG v. LAM CHOON. 

(1927) 47 C. L. J. 288 = 107 I. C. 437 = 
30 Bom. L. R. 757 = A. I. E. 1928 P. C. 127 = 

56 M. L. J. 88 (90). 

Held., that no sufficient reason had been shown for 

interfering with the finding of fact of the trial Judge, who 
was in a much better position to gauge the truth and value of 
the oral evidence than the learned Judges of the High Court, 
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APPEAL— (C ontd^ 

E vid eB ce — ( Contd . ) 

Witnesses — Credibility of— Trial Judge’s 
Finding of Fact based on— (c^wa/.) 

Acceptance of—A^ccessity—Rute as to—iContd.) 

{Sir Lancelot Sanderson?^ ArunachaLA N WUDU 7 '. 
Balakrlshna & Co. 47 C. L. J. 576 107 I. C. 349 = 

A. I. R. 1927 P. C. 266(267\ 

On a question of pure fact, namely, wbetlier the 
signature of an attesting uitness on a document was 
genuine, the trial Court, which had the opportunity of seeing 
the ^^itnesses give their evidence, accepted their evidence 
and decided in favour of the genuineness of the signature. 
The learned Judges of the High Court, who did not see the 
AMtnesses, rejected their evidence and came to the contrary 
conclusion. Hcld^ that there were no cogent reasons for 
overruling the finding of fact arrived at hy the trial court. 
{Sir Lancelot Sanderson.) BhaGWAN vSiNGH 7 \ l^JAGAR 

Singh. U927) 27 L. W. 672 = 47 C. L. J. 189 = 

107 I. C. 20 = 30 Bom. L. R.267 = 29 Pnnj. L. R. 182 
32 C. W. N. 638 = 1. L. T. 40 Lah. 49 = 26 C. L. J. 553 = 

A. I.R. 1928 P. C. 20 -- 54 M. L. J. 254(259). 
~ The case resolves itself into a simple example of a 
charge of commercial misconduct based almost entirely on 
the evidence of a professed accomplice which the (rial Judge, 
after hearing the accused and his witnesses, has fouiui to be 
disproved. There is no sufficient balance of improlcibility to 
displace the trial Judge’s finding as to the truth of the oral 
evidence. It must require verj' cogent proof of mistake by the 
trial Judge to displace his findings in such a case as that. 
No one doubts that where an appeal on fact lies it is within 
the jurisdiction of an appellate Court to reverse a finding of 
fact ; but it is well established that such a cour.se is only to 
be adopted upon very clear proof of error where the case 
depends upon the credibility of witnesses whom the trial 
Judge has seen and believed. {Lord Atkin.) Macdonat.D 
V, Fred Latimer. (1928) 29 L. W. 155 - 

112 I. c. 375(2) = A. I. R. 1929 P. C. 15. 

Non-acceptance of — Grounds. 

• Agreed facts-^lnference from — Demeanour of -.oit- 
nesses and their mode of giving c'oidcnce — L'indin<r based on 
former and not on latter. 

Where, on a question of pure fact, the judgment of the 
trial Judge was not based on what might Ije called his j^er- 
sonal observation of the demeanour anti motle of giving 
evidence of the witnesses whom he saw but proceeded by 
inference from agreed facts, held., that such a judgment did 
not give very much further advantage to the Judge of first 

judges in the Court of Appeal. {Lord 
Phtllimore.) SRIMATI TaRA KUMARI z-. TribeNI Pra- 
SAD Singh. (1928) 28 L. W. 873 = 

A. I. R. 1928 P. C. 306 = 66 M. L. J. 286. 

Additional evidence before appellate Court. 

In a case in which the question was whether a mortgage 
was a real transaction or a sham transaction intended by 
the executant, who was at the time of its execution heavily 
in^lved, to he a shield to protect his property from other 
creditors, no documentary evidence was produced to show 
t at money passed for the mortgage, and the only witne'ses 
ex^ined on the point w’ere disbelieved by the trial Judge 
who held, relying mainly upon the fact of the executant 

ing heavily indebted at the time, that the mortgage was a 
s am transaction. The trial Judge wras not, how’ever, aware 
of, and overlooked the fact that the executant had neverthe- 
less ample surplus of assets and had therefore no need to 

mortgage. On appeal the High Court 
^icited this important fact and reversed the finding of the 

Court ^low'. On further appeal to their Lordships it was 
contended that inasmuch as the trial Judge who saw the 


APPEAL— {Contd.) 

Evidence— 

Witnessed— Credibility of — Trial Judge’s 
Finding of Fact based 0 ' s ^{ Contd .) 

dVon ■acceptance of — Grounds — ( Contd . ) 

witnesses who spoke to the alleged passing of consideration 
for the mortgage were disljelieved, his finding ought not to 
have l)een set aside by the High Court who did not see the 
witnesses and 42 I. A. 1 10 was relied upon for this contention. 
IfcLL that the principle of that decision did not apply to the 
circumstances of the present case by reason of the fact that 
the trial Judge was not in possession of an important piece 
of knowledge. {Lord Phillimore.) BHARAT INDU v, 

Hamid Ali Khan. (1920) 47 I. A. 177 (186-7) = 

42 A. 487 (496-7) = 18 A. L. J. 717 = 
(1920) M. W. N. 413=28 M. L. T. 98 = 
22 Bom. L. R. 1362 = 26 C. W. N. 73 = 68 I. C. 386 = 

39 M. L. J. 41. 

Duty of P. C. to accept appellate court’s finding 

unle.ss satisfied that it was wrong. {Sir Arthur Wilson.) 

Jagannath PERSHAD V. Hanuman Pershad. 

(1909) 36 I. A. 221 (224) = 36 C. 833(839 40) = 

10 C. L. J. 74 = 13 C. W. N. 830 = 8M. L. T. 7 = 

11 Bom L. R. 861- 31. C. 466 = 19 M. L. J. 436. 

Where the High ('ourt had an additional advantage 

over the trial judge, ?'/>,, a witness who produced certain 
ac count books w’hich, so far as they went. n>ade against the 
case found by the trial Judge, held., that the High Court was 
justified in reversing the finding of fact of the trial judge. 
{Lord Phillimore.) BALKRISHEN alias BALLI (BANSI- 

dhAR) Ramcharan. (1928) 56 M. L. J. 172. 

Review — Evidence fresh on— Appellate finding on 

review based on. RaJAH JUGGJEEBUN I>ALL DHUBAL 

Deb V. Kartick Chunder Bondopadhya. 

(1875) 3 Sar. 559. 

Collision cases — Finding in — Misapprehension of 

questions for decision — Effect of evidence — -Cases of — Dis- 
tinction. Sec Admiralty — Collision Cases — Fact — 
Question of. (1916) 31 M. L. J. 159 (160). 

- Conclusion draivn from statements of wituesscs 
erroneous — Credibility of untuesses net impeached. 

While the Board always think that great weight should 
be given to the decision upon a question of fact hy a Judge 
wlio has Iiad the opportunity of hearing and seeing the wit- 
nesses, yet, in a case where the conclusH)n that is drawn 
from statements made by witnesses whose credibility is not 
impeached is a conclusion that those statements will not 
support, they cannot rely with the same confidence that they 
otherwise would ui>on the opinion that has been formed by 
the Judge who has had the advantage of hearing and seeing 
the witnesses first hand. {Lord Buckmaster.) MaUNG PO 
Naing V. Ma On GaiNG. (1917, 26th October) High 
Court file for I9l7. (p. c. A. 86 Of 1916). 

— -‘Documents — Dt meanour of witnesses — Pi nding based 
on former and not on latter. 

If the decision of the trial Judge had proceeded up>on the 
impress.on which he had formed from the demeanour of the 
witnesses, as to which of them was telling the truth, it would 
be impossible on the material before the Board to reverse 
that decision. But the trial Judge did not proceed upon that 
principle. His judgment was not based upon his impression 
of the value of the evidence given by the witnesses in the 
witness-box, but rather from hi.s inference from the docu- 
ments which were put in evidence before him. 

Their Lordships, on a consideration of the probabilities 
of the ca.se, accepted the finding of the Court of Appeal 
which had reversed that of the trial Judge- {The Lord 
Chancellor.) BHAGAT RaM v. KHETU RaM. 

(1929) A. I. R. 1929 P. O- 110- 
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APPEAL - {Conid,) 

Evidence— 

Witnesses — Credibility of— Trial Judge’s 
Finding of Fact based on— 

A’ on -acceptance of — G rou nds^{C ontd?) 

Judge not seeing 7vitnesses himself — Effect. 

Where, in a case which entirely depended upon questions 
of fact, neither of the Courts dealing with the case had llie 
benefit of seeing the witnesses and had to appreciate tlie 
evidence recordwl by another judge, held, that, under tlie 
circumstances, the P. C. would not attach the same import- 
ance as they otheiAvise would have done to the findings of 
fact of the trial Court, and that it was necessary that the 
P. C. should feel convinced that the judgment of the appel- 
late Court was wrong before they could advise that it 
should be set aside. {Lord Sinha.') SETH MaGAN'MAL r-. 
DaRBARJLAL ChOWDHKY. (1927) 5 O. W. N. 226- 
30 Bom. L. R. 296 107 I. C. 113 -- 47 C. L. J. 222 
27 L. W. 523 I. L. T. 40 C. 124 24 N. L. R. 40 

A. I. R. 1928 P. C. 39 54 M. L. J. 208 f 212). 

Nature of claim and proof of it required — Mistake 

as lo — Finding based on. {Lord Chelmsford .') SUKE 

Ekowkie Singh v. IIekraloel Seal. 

(1868) 12 M. I. A. 136(143 4)-ll W. R. P. C. 2- 

2 B. L. R. 4 -2 Suth 171 2Sar. 399. 

-^Onus of proof' — Error as to — Eijiding Titiated hy. 

I he weight to be attached to tlie judgment of the learned 
judge of first instance, who saw the witnesses, is a good deal 
le.ssened by rea.son of his having apparently thrown the 
burden of proof on the wrong party (7). f.SV; ll'a/to- 
Phillimore,') DWARKANATH RaI MOHAN CTl.tUDHUK! 

r'. Rivers Steam Navigation (. 0 . 

(1917) 8 L. W. 4 -20 Bom. L. B. 735 
23 M. L. T. 376 (1918 ) M. W. N. 435 

461. C. 319 27 C. L. J. 615. 

Probohil itics — Demeanour of loit nesses •^Einduig 

based on former and not on latter. 

It is quite true that the trial Judge disregarded that 
testimony, and, if he had based his judgment upon the 
matter upon the demeanour of the witness and said that he 
thought from her demeanour that she was lying, or that the 
corroboratory witness was lying, it would" be another 
in.stance of what has so often been said, that a Judge who 
sees the wirne.ss is in a better position than a Court of 
appeal which does not ; but that is scarcely what the 
learned Judge of fir^t instance said. lie did not '^eeni to 
go so much upon the demeanour of the witness as upon 
what may be called the inherent probabilities of the story. 
In such a case, it is perfectly open to the High ('ourt on 
api^eal, on a consideration of the inherent probabilities 
of the story, to arrive at a different conclusion and to hold 
that the testimony rejected l)y the trial Judge ought to be 
accepted and acted upon. {Viscount Dunedin.') MaUNG 
Kyi Oh v. Ma Thet Pon. (1926) 4 R. 513 

(1926) M. W. N. 489 = 3 O. W. N. 735 - 
941. C. 916 = A. I. R. 1926 P. C. 29. 

j Review — Appellate (Court’s finding on, based on 

evidence produced on review. Rajah JUGJEEBUN I.ALL 
V. Kartick Chunder. (1876) 3 Sar. 559. 

Speculation un.satisfactory — Finding ba.sed on, and 

not on evidence. {Lord Sumner.) JUR AWAN Lal r. Baldeo 
Singh. (1918) 48 I. c. 226 = 21 O. C. 104 = 6 O. L. J. 440 

Witnesses— Credibility of — Trial Judge’s 

OPINION AS TO. 

Acceptance of — Necessity — Rule as to. 

" Where the whole question depends upon the credit 
to be given to witnesses, the known character of those wit- 
nesses, and the mode in which they gave their testimony, a 
tribunal sitting at a distance cannot be so competent to 


APPEAL— (C^^w/r/.) 

Evidence— {Contd . ) 

Witnesses— Credibility of— Triai, Judge’s 

OPINION AS yo— {Contd J) 

Acceptance of — Necessity — Rule as to — {Contd.) 

der ide as the tribunal who heard the evidence and saw the 
witnes.'^es. {Sir Thomas Erskine ) RAJAH ROW VENCA'1 A 
NII.ADRY ROW v. FNOOGOONTY SOOKIAH. 

(1834) 5 V/. R. 79 = 
1 Suth. 16-1 Sar. 51 ~ 2 Knapp. 259. 

It is of great importance that the Judge should know 

the character of the parties, and it is of great advantage to 
the decision of the case, that it is liearcl by a Judge 
acquainted with the character of the parties produced as 
witne.'^ses, who is capable, therefore, of forming an opinion 
upon the credit due to them (203). (Mr. Pemherten 
Leigh.) BAMUNTiOSS :\I001>;eKJEA MI'SSAMUT 

T AKINEE. (1858j 7 M. I. A. 169 1 Sar. 616. 

{Sir Richard Kniderslcv.) WISE v. SUNDUl.OO- 

NMSSACHOWDRANEE. (1867) 11 M. I. A. 177(187) 

7 W. R. P. C. 13 = 1 Suth. 667 2 Sar. 249. 


- -Where the trial Judge has discredited certain witnesses 

and given credit to certain other witnesses, it would be 
conti ary to the practice of this Coniniitiee and to sound 
reason to say that he ought to have l>elieved the one and 
dtshelieved the other, unless there are veiy strong grounds 
for the conclusion that he was wrong (391). Sri KRISHNA 

Devi^ Maharajalingam V. Sri Ra.mchandra Devu 
M AH \K mai.ingam. (1870) 5M. J. 389. 

— Khugowi.ek Singh r-. Hossein Bux Khan. 

(1871 1 7 E.. L. R. 673 (681) = 15 W. R. P. C. 30 = 

6 M. J. 146 2 Sar. 645 -2 Suth. 404. 


— The trial Jiulge heard tliese witne.vses. Tiiey were all 
e.xainined in Ids presence, and it is im{>ossible not to consid- 
er that the Judge who hears the witnesses is really the l>est 
person, and very often the only ixiison, who can judge of 
the credit to be given to them, because he not only hears 
wh:'t they have to say, but he observes the manner in 
which they say it. This is especially so where the Judge is 
much more conversant with the general position of the 
persons who come l)efore him than any (’ourt of appeal can 
be. KHAJaH (IONHUR Al l KHAN r-. KHAJAH AHMAD 
Khan. (1873) 2 Suth. 882(884) 20 W. R. 214. 

It is the duly of the Board upon any matter of fact 

upon which the testimony is conflicting to adopt the finding 
of the trial Judge who heard the witne.sses and observed 
their demeanour and whose finding had been adopted ])y the 
appellate ('ourt (259-60). (Sir James IV. Colvilc.) 

Chedambara Chetty V. Kenga Krishna Muthu 
Vika Puchaiva Naicker. (1874) 1 I. A. 241 -- 

22 W. B. 148 -13 B. L. R. 509 = 3 Sar. 373. 

4 


-Jn the case of a question as to the credibility of wit- 
nesses. a good deal of weight ought to be attached to the 
opinion of the trial Judge who had the opportunity of seeing 
and hearing the witnes.ses. It is difficult to come to a satis- 
factory conclusion on the general trustworthiness of written 
evidence against the opinion of a Court whic h had heard 
and seen llie witnesses. {Sir Robert Collier.) MuSSaMAT 

Basmati kowari V. Baboo Kirut Nakain Singh. 

(1880) 3 Suth. 753 (754) = Bald. 362 = 4 I. J. 362. 

The Subordinate Judge before whom the numerous 

witnesses who testified to these payments were examined, 
(lid not believe them ; and that is a circumstance to which 
their I^ordships attach considerable weight, especially in a 
case where the conclusion drawn by the Judge who saw the 
witnesses under examination is in accordance with all the 
presumptions arising from facts established beyond dis- 
pute (28). {Lord Watson?) COOMARI RODESHWARI v. 

Manroop KOer. (1885) 13 I. A. 20 = 4 Sar. 689. 
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APPEAIf— 1 
Evidence— | 

Witnesses— Credibility ok — Trial Judge’s 

OPINION AS rO^iConid.) 

Acceptaftcc of — Necessity — Rule as to — {Contdf) 

The fact that the judge, who heard and saw the 

nesses, disbelieved the witnesses is entitled t<i the utmost 
weight, {Sir Arthur Wilsonf) CHANDR ASANGJl IIIMAT- 
SANGJI V. MOHANSANGJI HAMIRSANGIL 

(1906) 331. A. 198 (203) -SOB. 523 (532) - 
4 C. Ii, J. 181 = 8Boin. L. R. 705=^1M. L. T. 301. 

It is always difficult for judges who have not seen 

and heard the witnesses to refuse to adopt the conclusions 
of fact of those who have ; but that difficulty is greatly 
aggravated where the Judge who heard them has formed 
the opinion, not only that their inferences are unsound on 
the balance of probability against their story, but that they 
are not witnesses of truth. {Lord Collins ShUNMUGA- 
ROYA MUDALIAR?^ MaNIKKA MUDALIAR. 

(1909) 36 I. A. 186 (191) = 32 M. 400 (408 9) 

6 M. L. T. 304 = 10 C. L. J. 276 - 
11 Bom. L. R. 1206=3 I. C. 799-19 M. L. J. 640. 

• There are cases in which, in face of the irrefragable 

testimony of contemporary written communications, or of 
a course of business, an appellate tribunal may bring their 
knowledge of life and business to !)ear and say. l onfidently 
and rightly, that evidence given about them at the trial 
court cannot l>e true, be the trial Judge’s impression of the 
witness what it may. The present, however, is by no means 
such a case (274). {Lord Sumner^ BRITISH SOUTH 

Africa Co. v , i.ennon Lim. (1916) 34 I. C. 273. 

In a case in which the question was whether a paper 

writing alleged to have been the last will of a lady was in 
fact executed by or on her behalf, the District Jmlge pro- 
nounced against the will. On appeal, the High Court re- 
versed his decision and decreed that probate of the will 
should issue to the proponent of the will. 

On further appeal, held by their Lordships, that the case 
w’as eminently one where the value of the proof depended 
upon an appreciation by the trial Judge of the credibility of 
the witnesses, arKl that there was no sufficient reason for 
disturbing that appreciation. 

Their Ix)rdships accordingly reversed the High Court 
and affirmed the trial Judge. {Sir fAiwrcncc jenkin.^.') 

Baikuntha Nath Chaitoraj v. Prasannamoyi 
Debya. U922) 27 C. W. N. 797-9 O. & A. L. R. 501 = 
721. C. 286 = (1922) P. C. 409 = 44 M. L. J. 699 (704). 

Where the Judge, who has seen a witness, and has 

heard his evidence, comes to the conclusion that the witness 
is credible, that is to say, a witness who to the best of his 
recollection intends to tell the truth, it requires circumstances 
of exceptional character to justify a Court of Appeal in 
coming to a different conclusion. It is not a question of 
the weight of evidence, but of the attitude and trustworthi- 
ness of the witness, and of the effect of his whole demea- 
nour in the witness-box. {Lord Parmcor.') Ma THAN 

Than v . Ma Pwa Thit. (1923) 1 R. 461 = 

(1923) P. C. 166 = 33 M. L. T. 361 (P. C.) = 
2 Bur. L. J. 260 = (1923) M. W. N. 711 = 
29 C. W. N. 610 = 77 I. C. 63= 46 M.L. J. 334(338). 

Their Lordships are of opinion that the Court of 

Appeal, in disregarding the evidence of the defendant and 
the broker, on the question of authority, did not sufficiently 
bear in mind the fact that the learned trial Judge, who 
believed both the said witnesses, had the advantage of see- 
ing them examined and cross-examined (312). {Lord 
Carson.) PaLANIAPPA CHETTIAR v. KaTHIRESAN CHET- 

nAR. (1925) 22 L. W. 309 = 88 I. C. 361 = 

A. I. R. 1925 P. C. 172. 


APPEAL— (Ctw/^^.) 

Evidence— {Contd.) 

Witnesses— Credibility of— Trial Judge’s 

OPINION AS ’YO~-{CoHtd.) 

Acceptance of — Necessity — Rule as to — {Con if) 

The trial Judge, who had the opportunity of seeing 

the witnesses and hearing them give their evidence, was in a 
much better position to gauge the truth and value of the 
oral evidence than the learned Judges of the High Court. 
{Sir Lancelot Sanderson.) AruNACHALA Nayudu v. 
Balakrishna & Co. (1927) 47 C. L. J. 576 = 

X07 I. C. 349 (1) = A. I. R. 1927 P. C. 266. 

Their Lordships necessarily attach much weight to 

the opinion of the trial Judge that the evidence of a wit- 
ness was unsatisfactory. {Lord Buckmaster.) ANNAMALAI 
CHETTY V. SUBRAMANIAN Chetty. 

(1928) 27 A. L. J. 9 = 6 O. W. N. 104 = 29 L. W. 91 = 
(1929) M. W. N. 39= A. I. R. 1929 P. C. 1 = 

66 M. L. J. 435 (438). 

Account hooks — Interjerence on strength of. 

The probabilities l)eing thus balanced, the disregard 
which the High Court has shown to the opinion of credibi- 
lity of the witnesses formed by the Judge who saw and 
heard them, if founded upon the accounts alone, can only 
be supported, if the account.s are at least nearly conclu- 
sive (187). 

I he accounts being in a confused state, it would be wrong 
to discard the view of the value of the witnesses taken by 
the trial Judge, because of mere deductions from these 
accounts (189). {Lord Phillimore.) DEBI RaI v. PaHLAD 
Das. (1924) 21 L. W. 183 = 

A. I. R. 1925 P. C. 38 = 86 I. C. 261 = 6 L. R. P. C. 92. 

A^on-acceptance of — Grounds. 

Character or manner and demeanour of witnesses — 

Opinion not based upon. {Lord Chelmsford.) NEELKISl'O 

Deb Burmono v. Beerchunder Thakoor. 

(1869) 12M. I. A. 523(643) = 12 W. E. P. C. 21 - 

3 B. L. R. 13 = 2 Suth. 243 = 2 Sar. 523. 

Demeanour of ivitncsses — Argumentative inferences 

from undisputed facts — Opinions based on — Distinction 
between cases of. 

When you have to deal with a pure question of credibi- 
lity of witnesses very great weight ought necessarily to be 
given to the judgment of the Judge who saw the witnesses. 

There are, however, two ways in which one may approach 
the question of credibility. When the question is whether 
a witness is speaking the truth or not, light is thrown upon 
it by the demeanour of that witness in the box by the 
manner in which he answers questions, and by how he seems 
to be affected by the questions that are put to him, and so 
on. No doubt there the trial Judge has an advantage which 
cannot possibly be shared by any appellate Court. But 
when the views upon credibility are founded upon argumen- 
tative inferences from facts which are not disputed, then the 
Court of Appeal is really in just as good a situation as the 
Judge of first instance. {Lord Dunedin.) PaLCHUR SAN- 

karareddi V. Palchur Mahalakshmama. 

(1922) 17 L. W. 1 (3-4) = (1922) P. C. 316 = 
31 M.L.T. 307 (P. C.) = 70 I. C. 949 = 27 C. W. N. 414. 

Judge who did not see and hear witnesses — Opinion 

of. 

The Sub-Judge who decided the case had not the opportu- 
nity of seeing the witnesses who were examined in Court. 
When he took the case up, they had been examined already 
before a different Sub- Judge so that the appellate Judges 
were in as good a position to judge of the credibility of the 
witnesses^ and the weight to be attached to their evidence 
as the learned judge of first instance. {Lord Macnaghten.) 

Amjad am khan V. Nawab ali Khan. 

(1906) 6 O. L. J. 1 =9 Bom. L. B. 264=^ 

2 M. L. T. 477 = 17 M. L. J. 66. 



8i 


THE PRIVY COUNCIL DIGEST 


82 


APPEAL-(0«/dr,) 

Evidence— (Cf??//*/.) 

Witnesses— Cross-examination of — 

Opportunity for. 

— Necessity — Court — Examination in appeal Iry. Sci" 

Evidence — Witnesses— Cuoss-examinai ion of— 
Opportunity for. (1922) 17 L. W. 481 (493\ 

Witnesses— Evidence of— Rejection of— 

Propriety. 

Discrepancy in record of evidence — Rejection on 

ground of — Discrepancy not put to witness. Sfe EVIDENCE 

— Witnesses— Evidence of— Rejection in appeal 
OF— PROPR iEi'Y— D iscrepancy in record of evi- 
dence. (1884) 12 I. A. 23 (45) = 11 C. 301 (316). 

Evidence accepted by Court below — Rejection of — ; 

Decision of case based on probaVnlities and conduct of ' 
parties —Propriety, St’£ EVIDENCE — WITNESSES — Evi- | 

DENCE OF— Rejection in appeal of— PROPK iKrv— 
Evidence acceffed by Court below. 

(1867) 11 M. I. A. 177 (187 8). 

Independent witne'^scs — Rejection on ground of 

witnesses not l>eing — Evidence accepted by Court below. 

See Evidence — Witnesses— Evidence ok— Rejec- 
tion IN APPEAL OF-;-PrOPRIETY' — INDEPENDENT \M'I' 

nesses. (1903) 31 I. A. 38-26 A. 108(116). 

Part rejected by C'ourt below — Rejection of whole on 

ground of. See EVIDENCE — WITNESSES — EVIDENCE 
OF — REJECrnON IN APPEAI. OF — PROPRIETY — PART 
REJECTED BY COURT BELOW. 

(1904) 31 I. A. 160 (167) 32 C. 84 (95 J. 

Youth of witnesse.s — Rejection on ground of — 

Evidence accepted by trial Judge. See EVIDENCE — WIT- 
NESSES— YOUTH OF. (1923) 45 M. L. J. 242 (245). 

W ITN ESS ES— E X A M 1 N A'l'l ON OF. 

Cross-examination — Opportunity for— Necessity — 

Court — Examination by. .SVv EVIDENCE — WITNESS — 
CROSS-EXAMINATION OF — OPPORTUNITY FOR. 

(1922) 17 L. W. 481 (493). , 

Failure — Adverse inference from — Propriety — No ! 

such point made in Court below. See EVIDENCE — WIT- 
NESSES — EXAMIN.VriON OF — FAILURE — ADVERSE 
INFERENCE IN APPEAI, FROM. ! 

(1918) 45 I. A. 284 (287 8)-41 A. 63(67), ' 

Refusal by Court below to allow — Interference with 

— Application for examination made in midst of hearing, i 

See Evidence— Witnesses— Examination of— Refu- 
sal BY Court below to allow. 

(1848) 4 M. I. A. 392 (402-3). 

Execution Sale-Time fixed for— Postponement of i 

— Discretion of Court below as to. 1 

Interference with. See EXECUTION Sale — TIME i 

FIXED FOR. (1884) 12 I. A. 7 (10)- 11 C. 244(248). 

Ex parte decision in. j 

Scope and effect of. See P. C. — Appeal — Ex 

parte DECISION IN— SCOPE AND EFFECT OF. 

(1879) 6 C.L. R. 121. 
Ex parte hearing of. | 

Citation of authorities in. 

— Legal Practitioner — Duty of. See LEGAL PraCTI- ' 

TIONER — HEARING OF Appeal. 

(1916) 44 I. A. 30 (34) = 44 C. 573. i 
Court’s duty in case of. ’ 

Where the re.«pondent apjxiars not, ex necessitate the 

Court must hear and determine the case upon the best con- 
sideration of its merits which the matters before the Court 

6 


APPEAIr-(CV//d'.) 

Ex parte hearing of —{Contd.') 

Court’s duty in case 0¥—{Contd.) 

enable it to give (222). {Lord Brougham.) KaJUNDER 

Nakain R.\e z'. Kijai GovindSing. 

(1839) 2 M. I. A. 181 = 1 Moo. P. C. 117 - 1 Sar. 175. 

Fact. 

ADMISvSION of, made .at hearing of APPEAI.. 

Finding of— Reversai, of. 

Appellate ('ourt’s duty to come to close 
Quarters in case ok. 

Conduct of defendant in fabkic.ating false 
documents — Finding in plaintiff’s 

FAVOUR based ALSO ON INFERENCES FROM. 

t;\TDENCE— F inding based on. 

Probabilities and conduct ok parties. 
Witnesses— Credibility of— Finding based 

ON. 

Judgment bel(Jw based on ouesj ion of — ignor- 
ing OF— AGKEE.MENT of PAK'l'IES \S TO. 

question of— Decision on, behind b.ack of 
party affected. 

Question of, abandoned in Court below— Ke- 
openim; of. 

S'EATEMENT AS TO. IN Juugmkn i below. 

-VDMISSION of, made at HEAKlNt; OF APPEAE. 
Use of. C. P. C. OF 1908, O. 41, R. 27— 

Applicabieitv—Faci'— Admission of. Etc. 

(1919) 12 L. W. 574. 

Finding of— Reversal of. 

Appellate Court's duty to come to close quarters lu case of. 

’fJn this question of fact (as to whether the plaintiff in 

a suit of ejectment was in possession within 12 years of suit 
and was dispossessed l)y the defendant while so in posses- 
sion), the Judge of first instance decided in favour of the 
plaintitf. His judgment was rever.'^ed on appeal ; but the 
judgment of the High Court on appeal does not come to close 
quarters with the judgment which it reviews, and indeed 
never discusses or even alludes to the reasoning of the 
Judge of first instance. This characteristic of the judg- 
ment of the High Court seriously invalidates its authority 
when it is remembered that the case of the plaintiff is that, 
in a specified month of a specified year, she was forcibly 
dispossessed under circumstances graphically described. If 
her averments be true, the plaintiff was in possession 
within the period of limitation and her case is made out. 
That they are true the Judge of first instance has held. 
Vet of this crucial question in the case the High Court takes 
no notice whatever. {Lord Hobertsouf) Kani HEMANTA 

Komaki Debi V. Maharajah Jagadindra n.ath Roy 
Bahadook. (1906) IOC. W.N. 630-1 M. L. T. 135 = 

3 A. L. J. 363 = 8 Bom. L. R. 400 = 

16 M. L. J. 272(274). 

Conduct of defendant in fabricating false documents 
— Finding in plaintiffs favour based also on 

inferences from. 

Reversal of, without considering question of genuine- 
ness of these documents — Propriety. See MahOMEDAN 

Law— Marri.age— Finding in f.wour of. 

(1867) IM. I. A. 177(188). 

Evidence— -Finding based on. 

Document — Signature in — Genuineness of — Impres- 
sion formed by apptlloete court as to^ on comparisofi of sig- 
nature with admitted signatures — Reversal on strength of 
— Propriety — Impression formed without expert advice. 

It is unsatisfactory and dangerous in any event to stake 
a decision in such a case {i.e., a case involving a pure ques- 
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APPEAL— (Ow/./.) 

Fact — ( Copitd.') 

Finding oi — Reversal ov—iConui.') 

Ki idotcc- — Fhidin^ based oti — (Caatd.) 

lion of fact on which the trial Judge has found in a parti- 
cular way on a consideration of the evidence in the case) 
on a correct deterniinalion of the genuineness of a signature 
l)y mere comparison with ailinitted signatures, especially 
witliout tiie aid in evidence of microscopic enlargements or 
any expert evidence, (/^ord Atkin.') KessaR Bai v. 
JETHABHAL (1928) 28 L. W. 737 -111 I. C. 169- 

A. I. E. 1928 P. C.277. 

Inspection of suit document — Suspicions formed on 

— Reversal on ground of — Propriety — Conditions. 

In a suit to enforce a mortgage bond the defendant 
denierl dealings with the plaintiff, and alleged that the 
suit bond was an entire forgery. That was his pleading and 
that was defendant’s statement on examination as a witness 
in his own behalf. 

The trial Court considered the evidence adduced, and 
held against the defendant, and gave a decree to the plain- 
tiff. On appeal by the defendant, the appellate Court, 
without any fresh materials before it, and on the strength 
of a mere inspection of the documetU and of a suggestion 
that there was an alteration apparent in an endorsement 
made by the obligor of tlic bonrl, held that the bond was 
originally given in i)lanl<, so far as the body of it was 
concerned, that he had given it with a limit, limiting it to 
Rs, 6.200 ; that then it was filled up by fraud with 
Rs. 16,200, instead of Rs. 6.200 ; and that then, as 
connected with that, without the knowledge or assent of the 
defendant, there had been a fraudulent alteration of the 
endorsement, from Rs. 6,200 to Rs. 16,200 ; and that, 
therefore, the whole thing ought to be treaterl as a forgery. 
It accordingly reversed the decree below, and dismissed the 
suit. 

Held., that the course followed by the appellate Court 
was wholly unjustifiable, and that its decree ought. to be set 
aside. 

If, upon the inspection of the document, it had appeared 
to the appellate Court that there was something on the face 
of it which required explanation, it ought to have taken ()r 
allowed fresh- evidence to be taken on the points on which 
it had formed suspicions (690). Hhcgwan IIO.SS ?*. 
IIUNNOOMAN PERSHAD S AHOO. 

(1872)5 Sar. 689-2Suth. 678 - 18 W. E. 184. 

Local visit by appellate Juds^cs — I tnp} ession 

formed on — Rei>crsal based on^Propriety — Railway passen- 
ger — Accident to — Case of. 

In a suit against a Ry. Co. for damages for personal 
injuries alleged to have been sustained through their neglig- 
ence, the trial Judge examined the evidence adduced in the 
case carefully, found the plaintiff’s case established, and 
awarded damages to the plaintiff. The plaintiff’s case was 
that the train had overshot the platform, that at the place 
where the train stopped it was dark and there were no 
lamps ; that no warning was given to the plaintiff that the 
train had passed the platform or that special rare must be 
taken in descending ; that the plaintiff fell heavily, and was 
seriously injured in consequence. 

On appeal, the appellate Court also found that the train 
had overshot the platform, but, considering tijat the cause of 
the case was the question of light, they visited the .scene of 
the accident after arrangements had been made to place the 
scene under conditions approximating as closely as possible 
to those which prevailed when the plaintiff met with his 
injuries. And from the olrserv’ation of what they saw on the 
night of that visit the appellate Judges came to the conclusion 
that the accident in question was due not to defective lighting 
but to plaintiff’s own carelessness. They did not at all con- 


APPEAL — {Copitd ) 

P act— {Cop/td. ) 

Finding of— Re:versal of — (Cmitd.) 

Eipideptce — Finding based oti — {Copitd.) 

sider the evidence given at the trial. They accordingly 
reversed the trial Judge’s decree and dismissed the suit. 

field, that the course adopted by the appellate Judges was 
an unprecedented chapter in appellate procedure (123) ; and 
that it was impossible to admit the legitimacy of such 
procedure or the soundness of such conclusions (124). 

Even if the question of light could be isolated from the 
re.st of the case, there was no ground whatever for despairing 
of .sound results l>eing yielded by a careful analysis of the 
evidence, and, in fact, this was demonstrated by the excellent 
judgment of the trial Judge. On the other hand, the 
method actually adopted is .subject to the most palpable 
objections and fallacies (124). {Lord Robertsopp.) KESSOWJI 

Issur 7'. Great Indian Peninsula Ry. Co. 

(3 907) 34 I. A. 115 = 31 B. 381(391 2) = 
6 C. L. J. 5 11 C. W. N. 721 - 2 M. L. T. 436 = 

9 Bom. L. E. 671 = 4 A. L. J. 461 = 

17 M. L. J. 347. 

‘^fistake of fact — F/eadcp^'s snggesfiopi as to — Rever- 
sal opi basis of — Propriety, 

In this case in which the que.stion was as to the date of 
the plaintiff’s birth, the Sub-Judge who tried the case came 
to the conclusion on the evidence that the plaintiff had 
failed to prove her story as to the date of her brith, and 
dismissed the suit. His judgment was reversed on appeal, 
the appellate court being influenced in its decision by a 
suggestion, apparently made for the first time in that court, 
of the legal gentlemen representing one of the parties that 
there had been a confusion as to dates. There was no 
evidence to support the suggestion which was purely a point 
of fact. 

field, it is very dangerous to adopt such a conclusion in 
a court of appeal, merely on the suggestion of the legal 
gentlemen representing one of the parties (5). 

If the point had been put forward by the witnesses, and 
they had said that they had been thus misled, it might have 
carried weight ; on the other hand it might have l)een 
displaced by cross-examination (5). (.S*/> Arthur IVilson.) 

ARA BEGAM 7'. NANHI BEGAM. 

(1906) 34 1. A. 1- 29 A. 29(32 3) = 

1 M. L. T. 429 5 C. L. J. 4 = 11 C. W. N. 130 = 

9 Bom. L. E. 80 = 17 M. L. J. 32- 

Probabilities of ease — Reversal opi basis of sup- 
posed — Propriety. 

In a suit upon a bond, alleged to have been executed by 
the defendant in favour of the plaintiffs for an amount 
borrowed by the former from the latter, the defendant denied 
the transaction of loan and impugned the suit bond as a 
forgery. In support of their case the plaintiffs adduced 
evidence which made out a strong prima facie case in their 
favour, and practically the evidence was all one way. The 
trial Judge believed the plaintiffs’ evirlence, and decreed the 
suit. His clecision was on appeal reversed by the High 
Court, who dismissed the suit upon certain assumed impro- 
babilities of the plaintiffs’ case. The High Court, however, 
overlooked the most striking improbability of all, viz-, 
that the defendant should, if his case of fraud and forgery 
were true, have failed to substantiate it by his own teetimony 
and that of his brother. 

Their Lordships reversed the High Court, and restored the 
trial Judge, observing that, if they did not do so, they would 
be sanctioning a mode of decision which would be produc- 
tive of the worst consequences in the admini.si ration of 
justice. RUGHOOBUR DuTT CHOWDRY V. FUTl'EH 

Narain Chowdry. (1872) 2 Suth. 648-7 M. J. 311- 
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APPEAL- 

r act — ( C outd . ) 

Finding of — Reversal of — (cv«a/.) 

Probabtltties and fondnct of parties. 

Reversal on basis of — I’ropriety. 

(1867) 11 M. I. A. 177 (187 8). 

f'Vttnesses — Credibility of — F inding based on. 

■ See Appeal-Evidence — Witnesses—Credi- 

BiLiTY OF— Trial Judge’s finding based on. 

Judgment below based on question of — ignoring 

of— Agreement of Parties as to. 


Effect of. 

In an appeal from a finding of fact of the trial court, the 
parties agreed that no reference should be made to the 
judgment of the trial court. Quaere as to the technical 
effect which such an agreement might be deemed to have. 
{Viscount Sumner,) RaMGOPAL 7-. DHANJI JADHAOJI 

Bhatia. ri928) 56I.A. 299 - 55 C. 1048- 

32 C. W.N. 1117-30 Bom. L. R. 1389 = 
28 L. W. 56=111 I. C. 480-24 N. L. R. 154 
(1928) M. W N. 924 = 48 C. L. J. 567 = 
A. I. R. 1928 P. C. 200= 55 M. L. J. 248 (249). 

Qi;i:s'noN of — Decision on, behind hack of 

PARTY AFFEC'I'KD. 

^^^versal of decree on ground of. See !\ (’. — APPEAL 

—Decree under —Reversal of— Grounds —Fact. 

(1836) 5 W. R. 100 P. C. = 1 Suth. 25 (27). 


Question of, abandoned in cour i belou 

— Ke-opkmn(} of. 

See Legal Ph.actitioner— Fact— abandon 

MENT, ETC. (1908) 35 I. A. 166(172 3): 

30 A. 510 (521 2) 

Statement .\s ' lo. in judgmen j' bflow. 

Finding nature, of. 

When a Court of Ju'^tice states a fa' t, that fact i; 
conclu.sive in the case ; if a judge at nisi frius states ji 
fact, the court alx>ve will not suffer that fact to be enepdret: 
into, .but takes it upon his statement, {ford PVynford.' 

PETAMBEK MaNTKJEEZ'. Motekchund Manikiff 

(1837) IM. I. A. 420 5;w. R. 53 (P. C.) - 

1 Suth. 71 (72)= 1 Sar. 136 

When there is a distinct statement of fad in tht 
judgment of the High ('ourt, their Lordships cannot g( 
!>ehind that statement. {Viscount Dunedin.) MaI^NG Km 
Oh V. Ma Thet Pon. (1926) 4 R. 513 = 

(1926) M. W. N. 489 3 O. W. N. 735 = 
94 I. C. 916 A. I. R. 1926 P. C. 29 

Favourable decree. 


Api)eal from — Right of. See DECREE — .Appeal 

from — Right of — Favourable de('ree. 

Finding adverse in— Aitpeal from— Right of. AV<f 

Appeal — Finding adverse. 

- Right of party to a — Deprivation of, on light grounds 
— Propriety. See DECREE — FAVOURABLE DECREE 

Right of party to a. (1927) 55 I. A. 7 = 6 R. 29. 


Final decree. 

J -Appeal from — Interlocutory order not appealed from 

if may be questioned in. See APPEAL — INTERLOCUTORY 
ORDER. 


Finding adverse— Appeal from— Right of— Decree 

favourable. 

- Out of three issues in a suit, eai:h of which went to 
the root of the plaintiff’s case, the trial Court decided two 


APPEAL — (Contd.) 


Finding adverse— Appeal from— Right of— Decree 

f avourable— ( Contd . ) 

against the plaintiff, and dismissed his suit with costs, while 
it decided the third issue, as to limitation, against the 
defendant. Plaintiff alone appealed against the decree, and 
the appellate Court reversed the finding on the issue as to 
limitation and dismis.sed his suit on the strength of that 
finding, though the defendant had not appealed on the i.s.sue 
as to limitation. On further appeal by plaintiff to the P. C. 
it was contended that, inasmuch as the defendant liad not 
appealed to the Court below from the decision of the first 
Court on the issue as to limitation, the appellate Court had 
no authority to reverse the decision of the first Court on 
that issue. //^A/, that the appeal of tiie plaintiff having 
brought the whole cause before the appellate Court, the 
defendant, who had the decision in his favour, was not 
bound to appeal from a finding unfavourable to him on a 
.single issue (349-50). {ford Kingsdirwu.) PranNAIH ROY 
Chowdky 7'. Rookea Rkgum. (1859) 7 M. I. A. 323 = 

4 W. R. 37 1 Suth. 367 1 Sar. 692. 


I laintiff, the survivor of two Ijrothers, sued the widow 
of his deceased brother for tlie recovery of possession of the 
property held by the deceased on the ground that the 
brothers were joint in estate, and that the plaintiff was 
entitled to \ht property hy survivorship. The widow main- 
t.iined that the I>rothers were separate, and claimed a 
widow’s estate in the property of her husband. Slie further 
maintained that the question had been conclusively deter- 
mined in her favour in a former suit between her and the 
plaintiff. I'he High Court determined the plea of res judicata 
in her favour and di^miv,ed the plaintiff’s suit. They also 
enf|uired into the c|uesiion of fact and held that the I)rothers 
were joint in estate. From the decree dismissing his suit, 
the plaintiff appealed to Her Majesty in Council. The 
widow did not appeal against the decree, liut she appealed 
against the finding tliat tlie brothers were joint in estate. 

Jlcld, that the widow could not appeal against the finding 
that the brothers were joint in estate (34). {Sir Robert P 
Cottier.) RUN HaHADOOR SINGH LaGHOO KOER 

(1884) 12 I. A. 23 = 11 C. 301 (306) = 4 Sar. 602. 


Finding favourable— Decree in appeal on foot 

of —Right of. 


-- - Appettant not uniting to accept finding. 

Ifild. that the appellant, wlio was not <lisjx)se(l to accept 
a finding of the ( ourt below in his favour, was not in a 
position to ask for a decree based upon it in the api^eal, 
though, if the finding was a correct one, the appellant ought 
to have the benefit of it in some future proceeding (158-9). 

Koer Poresh Narain Roy Robert W atson & Co 

(1875) 3 Suth. 157 = 23 W. R. 451 = 3 Sar. 604*. 


Finding of fact. 


Appeal— Fact— Findint; of. 

Hearing and decision of— Jurisdiction. 

-Decree under appeal dead before hearing. Sec 

Limitation act of 1908, art. 181— mortgage suit 
—Final decree. (1926) 54 I. A. 62 - 8 Lah. 253. 

Impertinent intervenor. 

Title of person in poss:ession — Declaration of 

Appeal from — Right of. See DECLARATION — PERSON IN 
possession. (1916) 43 I. A. 179 = 38 A. 440. 

Interlocutory order— Question of. in appeal 

from final decree. 

-A» appeal from interloeuti>ry order. 

It is not imperative upon the suitor lo appeal from 
every interlocutory order by which he may conceive himself 
aggrieved, under the penalty, if he does not do so, o} 
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APPEAL— 

Interlocutory order— Question of, in appeal from 
final decree — 

forfeiting for ever the benefit of the consideration of the 
api^eliiite Court. Nothing would be more detrimental to 
the expeditious atlministration of justice than the eMablish* 
ment of a rule which would impose upon tlie suitor the 
necessity of so apiicaling ; whereby on the one hand he 
might be harasvsed with endless expense and delay, and on 
the other inflict upon his opponent similar calamities (302). 
(jOr. Lushifi^ton!) MAHARAJAH MOHESHUR SiNGH v. 

Bengal Government. (1859') 7 M. I. A. 283=- 

3 W. B. 45- 1 Suth. 325 1 Sar. 645. 

Where an order is an interlocutory one and does not 

purport to dispose of the cause, the omission to appeal from 
it does not preclude the party aggrieved from impeaching it 
on appeal from the final decree (359-60). James 

Co/vi/c.) Forbes r. Ameeroonissa Begum. 

(1865) 10 M. I. A. 340^5 W. B. 47 = 

1 Suth. 621 - 2 Sar. 153. 

See ARHITK A'nON — AWARD— DECREE IN ACCOR- 
DANCE WITH — AI'RKAL against — A PPOINTMEN'I' 
OF ARBITRATORS. (1865) 10 M. I. A. 413 (423). 

It is not loo late, on an appeal from a final ‘^lecrec, 

to raise a question as to interest decided in an interloculoiy 
decree not appealed from (184-5). {Lord Chelmsford.') 

Shah Mukhun call v . Bahoo Sree Kishen Singh. 

(1868) 12M. I. A. 157 = 11 W. B. P. C. 19 = 
2 B. L. B. P. C. 44 = 2 Suth. 190 = 2 Sar. 403. 

Issues. 

Abandonment in Court below of — Proof of — Oppor- 
tunity for — Grant of. See PRACTICE — ISSUES — ABANDON- 
MENT IN Court below of. 

(1923)60 I. A. 239(243 4)- 60 C. 929(934-5). 

AppealaVde case — Issues in — Findings on all — Neces- 
sity. See Practice— ISSUES — Appealable Cases. 

Case raised in — Parties when confined to. See 

Practice— ISSUES — Case raised in. 

(1871) 14 M.I. A. 67(71). 

Form of — Defect in- — Reversal of decree on ground 

of — Parlies and Courts below treating issue as projK-rly 
raised. Sec P. C. — APPEAL — FaC'I' — FINDING OF — 
ISSUE. (1872) 18 W. B. 230. 

Framing of — Failure — Decision on merits notwith- 
standing — Propriety. See PRACI'ICE— ISSUES — FRAMING 

OF — Failure — Decision on merits notwithstan- 
ding. (1872) 14 M. I. A. 433 (442). 

Objection to — Maintainability — Waiver of objection 

in trial Court — Failure of justice by reason of omission. 

See Practice — Issue - Framing of — Failure- 
Objection to— Appeal. (1870) 13 M. I. A. 573 (684). 

Remand on ground of. See PRACTICE — ISSUE— 

Framing of — Failure — Remand on ground of. 

(1863) 10 M.I. A. 1(13-4). 
Reversal of decree on ground of. See PRACTICE — 

Issues — Framing of — Failure — Reversal of 

decree on ground of. 

Framing of — Reference thereof to Court below for 

trial — Power of. See C. P. C. OF 1908, O. 41, K. 25 — 
ISSUES — Framing of. 

(1919) 47 I. A. 76(83) = 43M. 567(675). 

Framing and remitting of — Grounds — Issue actually 

rsused too general — Parties* attention not specifically 
directed to question necessary to be tried. See PRACTICE — 

ISSUES— Appeal to P. C. (1874) 1 1. A. 268 (316). 


APPEAL — ( C Of ltd . ) 

Issues^(CV«f^/.) 

New issue — Framing of — Power of. See C. P. C. OF 

1908, O. 41, R. 25— Issue NEW— Framing of— Power 
• (1892) 14 A. 366. 

New issues — Framing of — Remand of cause for re- 
hearing thereon — Jurisdiction. See APPEAL — REMAND — 

ISSUE NEW. (1916) 43 I. A. 172 (177-9) = 

43 C. 1104(1116). 

Point not covered by —Decision of, on evidence on 
record— Jurisdiction. See C. P. C, OF 1908, O. 41, R. 24 — 
ISSUES— POINT NOT COVERED BV. 

(1885) 12 I. A. 166(169 70) = 11 C. 239. 
Judgment under. 

Cofiseiit to — Withdrawal in appeal of. 

It is only in special circumstances that a consent which 
formed the foundation of the judgment appealed from is in 
the Appeal Court to be treated open to withdrawal. Such 
an indulgence ought not to be extended as a matter of 
course. {Lord Blanesbnrgh.) DlWAN (’HAND KiRPA 

Ram & Co. t'. Wei.u cSc Co. (1926) 88 I. C. 64 = 

(1926) M. W. N. 459 = A. I. B 1926 P. C. 160 (164), 

Fact — Judgment on question of — Ignoring of — 

Agreement of parties as to — Kffect. APPEAL— FaCTI’ — 

JUDGMEN'r BELOW ON QUESTION OF. 

(1928) 66 M. L. J. 248 (249). 
-Statement as to — Binding nature of. See APPEAL 

— Fact — Staj ement as to, etc. 

Incorrectness of — Onus on appellant to establish. See 

Appeal — Appellant— Judgment under appeal. 

Mistake in — Correction of — Duty to see to Omis 

sion — Plea of mistake if can be set up in appeal. See P. 

C. — Appeal— Judgment under — Mistake in. * 

(1927) 54 M. L. J. 661 (664). 
Jurisdiction. 

Absence of — Plea of — Maintainability for fin'll time. 

A.r Jurisdiction— Absence of— I'lea of. 

Usurpation of — Order made in — Appeal from. Sec 

Jurisdiction— Usurpation of, 

(1882)10 I. A. 4 (17) = 9 C. 482(493-4). 
Valuation of appeal for purposes of. See MORTGAGE 

—Suit to enforce— Decree in— Appeal against— 
Vat.uation of. for purposes of Jurisdiction. 

Legal Practitioner. 

Admission l)y. Sec DEGal PRACrmiONKK — 

ADMIvSSION BY. 

Agreement restraining right of appeal by — Validity 

as against client of. See Legal PRACTITIONER — APPEAL. 

(1871) 14 M. I. A. 203 (206-7). 

Fact — Abandonment of question of, in Court below 

— Reliance on same in appeal. See I.egal PRACTITIONER 

— Fact — Abandonment of question of. 

(1908) 36 I. A. 166 (172-3) = 30 A. 610 (621-2). 
Fees allowed to — Appeal against — Right of. See 

legal Practitioner — Fees allowed to. 

(1839) 2 M. I. A. 253 (260). 

Legal Bepresentative — Eevivor of appeal at 

instance of. 

Plaintiff — Appellant — Death of— Substitution of 

defendant as his legal representative — Irregularity — Reversal 
of decree at instance of legal representative on ground of — 
Substitution on his own application. See PRACTICE — 

Parties — Plaintiff — Appellant — Death of. 

(1862) 9 M. I. A. 287 (302). 

Revivor of appeal by— Scope of revived appeal— 

Personal claims of legal representative if can be advanced 
in it. See P. C. — APPEAL— REVIVOR OF — SPECIAL LEAVE 

— Revivor by— Scope of revived appeal. 

(1894)21 1. A. 163 (169) = 21 C. 997(1004-5). 
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APPEAIi— 

Limitation-Plea of. 

Maintainability for first time of. See LIMITATION 

—PLEA OF. 

Limitation Law applicable to. 

Change of law between dates of decree below and of 

filing of appeal — Effect of, on decision in appeal. See 

Limitation — appeal— law applicable to. 

(1836)6 W R. 96. 

Local Visit. 

Suggestion by Cou? t of — CounseVs consent to — Deci- 
sion based on impression formed from such xdsit^ and with- 
out considering evidence in the case — Appeal against — 


APPEAL— 

New point in— Permissibility— (c'/v/Zi/.) 

Court below of — Sub-acqueous ownership — Claim in apt^eal 
of. See ALLUVION AND DlI.UVTON — ACCKETION— 

Gradual accretion — I>ry land in midstream, etc. 

(1899) 26 I. A. 107 (111) = 22 M. 464 (468-9). 

— Alluvial land — Claim in Courts below on basis of — 

Original o7vnership of site of lauds reformed — Claim in 
appeal on basis of — Defences open in the itvo cases — Dis- 
j ti action. 

I Had the case now sought to be raised been alleged in the 
, Court below, some defence might have been made, founded 
on the nature of a boundary river, ilie ownership of its 


Right of^ Effect of counsePs consent on. 

The suit was by a passenger against a railway company 
for damages for personal injuries allegetl to have been sus- 
tained through their negligence. The trial Judge decided in 
favour of the plaintiff on the evidence adduced in the case. 
The appellate judges thought that the crux of the case was 
the question whether there was any defect in the lighting 
arrangements made by the company, on the night when the 
accident in (luestion happened and that that question could 
be settled with certainty if they visited the scene of the 
ai:cident under conditions approximating as closely as pos- 
sible to those which prevailed where the accident happened. 
That suggestion, according to the statement in the appellate 
judgment, was welcomed by counsel on both sides. The 
learned judges, accordingly, visited the scene of the accident 
attended by the legal advisers of both parties. And on the 
strength of the impre.ssions formed by them from their said 
visit, they decided tiie case against the plaintiff, reversing 
the decree below. They did not consider the evidence in 
the case at all. 

On objection taken in appeal to the P. C. to the piocedure 
adopted by the appellate courr, it was suggested that the 
proceeding was so remote from regular judicial methods as 
to constitute an arbitration, and that the re'<ult was not 
appealable. 


soil, the character, sudden or gradual, of the original loss 
of land, and the effect of change from such causes in the 
land itself on the ownership in the soil ; which ilefence, as 
is apparent from the frame of Bengal Regulation XI of 
1825, would admit of variation with varying circumstances 
of inundations, identification and accretion (1 39 40). 
{Lord Chelmsford.) S|<EK ECKOVVRIE SiN(;h v. HeERA- 
LOLL Skai.. (1868) 12 M. I. A. 136- 

11 W. R. P. C. 2 - 2 B. L. R. P. C. 4 2 Suth. 171 - 

2 Sar. 399. 

Attachment — Eoimalities for — Non-observance of — 

Invalidity of attachment on ground of — Point as to. {Sir 
James Colvile.) RamkriSHNa DaS Surrowji v. Sur- 
FUNNISSA Heoum. (1880) 7 I. A. 157 (160-1) = 

6 C. 129 (134) = 4 Sar. 151 = 3 Suth. 755. 

^Benaniidar* — Purchaser from — Real owner’s suit to 

recover property from — Purchaser for value without notice 
— Plea by purchaser of. See liENAMl — HeNAMIDAR — 

Purchaser from— Keai. owner’s sun to recover 

PKOREk I V FROM. 

Cause of action abandoned in (’ourt l)elow. See 

LIMIT.ATION ACT OF 1908, A R I'. 1 32— MORTG.AGE FOR A 

ikrm. (1926)53 I. A. 187 (195 6) 48 A. 457. 

C'hamixaty and maintenance— idea of. See ChaM- 


//fA/, that the appellant was not shown to have done 
anything to exclude his appeal (124). 

The suggestion came from the judges in appeal. Even 
it it had been tentatively carried out, it did not necessarily 
follow that the Court would cast to the winds the legal 
evidence in the ca.se, and decide on impressions arising on 
the concerted representation. It would be too strict to 
hold that it is the duty of counsel, at their peril, to restrain 
judges within the cursus curioe, and to insist on their 
abstaining from experiments which to some may prove too 
alluring to admit of adherence to legal media concludendi 
(124). {Lord Robertson.) K.KSSOWJI ISSUR v, GREAT 
Indian Peninsula Ry. Co. U907) 34 I. A. 115 = 
4 A. L. J. 461 = 31 B. 381 (392) = 6 C. L. J. 6 = 
11 C. W. N. 721 = 2 M. L. T. 436 -9 Bom. L. R. 671 = 

17 M. L. J. 347. 

IVliaor—GIaardian —Appeal by — Withdrawal of, by 

1 minor. 

On attaining majority— Guardian’s right to oppose. 

See Hindu Law — Minor — Guardian — Appeal by. 

(1870) 13 M. I. A. 602. 

New point in — Permissibility. 

See also P, C.— APPEAL— NEW POINT. 

Accretion — Gradual accretion — Claim to land on 

foot of its being— Defence in Court below denying that 
it was land m gained at all— Appeal — Plea for first time in, 
that entire land was not gained by gradual accretion. See 

Alluvion and Diluvion— accretion— Gradual 
ACCRET iiON — L and formed by — Claim to, etc. 

(1871) 16 W.R. 6. 

Accretion — Gradual accretion — Dry land already 

owned ru miilstream^Gradual accretion to— Claim in 


E — l^LEA OF — APPEAI.. 

(1860) 8 M. I. A. 170(186 7). 

Deed — Undue infiuence — E.xecution under (.'use of 

— Forgery of deed — Case in Court below of. Sec DEED — 

Se'iting aside of— Sum for— Forgery. 

Ejectment suit— tertii — Plea of— New ground 

of ins tertii in appeal. See EjeCI'MENT SUIT — Jus 
tertii, (1878) 5 I. A. 61 (67-9) = 1 M. 316 (327). 

Fraud — Suit based on one kind of — Fraud of differ 

ent kind — Maintainability of. See PRAC'I ICE— PLEADINGS 
—Fraud. (1887) 14 I. A. ill (124-5) 11 B. 620 (643). 

Jurisdiction — Absence of — Pica of. See JURISDIC- 
TION— ABSENCE OF— Plea of. 

Legal representative — Personal decree against 

Objection to. .SYv LEGAL REPRESENTATIVE — PERSONAL 
DECREE AGAINST— APPEAL. (1836) 5 W. R. 98 (P.C.). 

Limitation — Plea of. See LIMITATION— PLEA OF. 

• Onus of Proof — Objection to. See ONUS OF PROOF 

— Objection to. 

Partnership — Minor —Admission of, to benefit of 

partnership— Case of. See PARTNERSHIP — PARTNER 

Minor — admission of, to benefit of partnership. 

(1922) 49 I. A. 108 = 49 C. 660. 

Partnership — Surviving partner — Contract by part- 
nership with third party — Arbitration in relation to — Refer- 
ence to, and award thereon — l^gal representatives of deceas- 
ed partner — Validity against — Objection to. See PARTNER- 
SHIP — Par'jner — Surviving pariner. 

(1914) 27 M, L. J. 192 (194 5). 

Suit — Maintainability of — Objection to — Tender 

iMifore suit — Absence of — Objection on ground of. Sec 


IMOR TN’ AND .M .A 1 N'l FN ANC 
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APPEAL— 

New point in - Permissibility — {Conid,) 

Suit— Maintain A iJiLn v ok— Objection to— Appeal 
— Maintainabii.ity kor kirsttimein. 

(1870) 5 B. L. E. 570 (576-7). 
Onus of Proof. 

—See ONUS OK Proof — Objection 'ro. 

Original Side Appeal. 

-Difference of opinion between Judges’ liearing — Pro- 
cedure on. Atv C. P. C. OK 1908, S. 98— ORIGINAL 

Side appeal. 

(1921) 48 I. A. 181 (184-5) = 45 E, 718 (722-3). 

See PEin'ERS PATENT, CaLCUTI'A, S. 36 -ORI- 
GINAL Side Appeal. (1871) 14 M. I. A. 209 (221). 

Party. 

Examination of, for first time in appeal — Propriety 

See Evidence— Party — Examination ok — Appeal. 

(1872) 19 W. E. 118. 

Parties. 

Non-joinder of — Oi)jection to — Maintainability for 

first time. See PRACTICE — PaR'IIFS — NON JOINDER — 
OBJECTION TO. (1843) 3 M. I. A. 228 (242). 

Plaintiff appellant -Death of. 

Kevivor of appeal by his legal representative— 

Scope of revived appeal — Personal claims of legal repre- 
sentative if can be advanced in it. See P. C. — APPEAL 

— Revivor of — Special leave — Revivor by— Scope 
OF revived appeal. 

fl894) 21 I. A. 163 (169) -21 C. 997 (1004-5). 

Substitution of defendant as his 1 legal representative 

— Irregularity — Reversal of decree at instance of legal 
representative on ground of — Substitution on his own appli- 
cation. See Practice — Parties — Plaintikf-appel- 
i^ant— Death of. (1862) 9 M. I. A. 287 (302). 

Pleadings— Amendment of. 

See Practice — pleadings — 

(1) Alternative case. 

(2) Appeal — Ameni>men r in. 

Declaration — Suit for — Consequentia] relief — .\ckli- 

tion of — Amendment allowing — }’ermissil)ility — Limitation 
—Plea of — Avoidance of — Amendment having effect of. 

See Pre-emption— Right of— Declaration of— Suit 
FOR. (1920) 47 I. A. 255 (262)^48 C. 110 (116 7). 

Discretion of Court below as to — Interference with. 

See Praci’ICe— Pleadings— Amendment of— Dis- 
cretion AS to — Appeal. 

Hindu Law — Joint family — Manager — Contract for 

sale by — Specific performance or damages for breach of — 
Suit for — Earnest-money with interest - Claim against heirs 
of manager for recovery of — Amendment of plaint in appeal 
so as to set up. See HINDU Law — JOINT Family — Mana- 
ger — Contract for sale by. 

(1926) 64 I. A. 65(69 60) - 6 P. 323. 

Limitation — Plea of — Amendment so as to avoid. 

See Practice — Pleadings — Amendment of — Limit- 
ation. 

Mortgage — Redemption — Suit for — Mortgaged pro- 
perty — Sale of, in execution of third party’s decree — Mort- 
gagee’s purchase at — Nullity of — Suit on foot of — Setting i 

aside of purchase and adding decree-holder as a party i 

Amendment so as to allow case of. See Mortgage ! 

Redemption of — Suit for — Mortgaged property 

(1900) 27 I. A. 216(227 8) = 25 B. 337 (361 2). 

Mortgage — Suit to enforce — Error in form of 

Amendment in case of — Power and duty of Court. See 

Transfer of Property act, S. 67— Tenants in 
common. 

(1919) 46 I, A. 272 (277 8) = 47 C. 176 (179-80). 


Suit — Nature 

I^ermissibility. See 
MEN'r OK — V. C. 
AS FRAMED. 


(’ase in Court 


( Coiitd . ) 

PleadingS'-Amendment Kii.—iContd.') 

Mortgage— Suit to enforce— Personal decree--Claim 
to— Amendment so as to allow— Di.scretion as to. See 

Mc^rtgage — Suit to enforce* — Personal decree. 

.. n I.- c (1926) 47 A. 469. 

Uuah Estate — Superior proprietary right — Settle- 
ment of— Suit for— Sub-proprietary right— Sub-settlement 
Claim for — Amendment so as to set up. See OUDH 

Es'iate— Superior proprietary right — Settle- 
ment OK. (1878) 6 I. A. 1 (8 9) = 4 C. 839 (848). 

Pre emption— Right of— Declaration of— Suit for— 

I ossession on pre-emption- — CJaim for — Amendment so as 
to allou Limitation — Plea of — Amen<imeni having effect 

of avoiding. PRE-EMPTION— Right of— Declara- 
tion OK— Suit for. (1920) 47 I. A. 265(262) = 

48 0.110(116-7). 

of — Alteration by amendment of — 

Praclick — Pleadings — Amend- 
AppEAL — A mendment in — Suit 
(1926) 54 I. A.55(60) = 6 P. 323. 

Pleadings. 

l)eIow — Facts basis of — Reacts wholly 
different from — Relief on foot of — Grant of. See PRACTICE 

— Relief — Pleadings — Case in Courts below. 

(1912) 17 C. W. N. 427. 
Case laid in — Relief on different fooling from — 
Grant of— Gift — Setting aside of deed of, for fraud — Suit 
for — Accounts of share as from agent — Decree for Grant 

of. See Hindu Law — Gift — Deed of — Setting Aside 
of, for fraud. (1912) 23 I. C. 332. 

Defects in — Reversal of decree on ground of No 

prejudice to appellant— Dec ree right on merits. See 

PRACTICE— pl?:ai)ings— Defects" in — Reversal of 
Decree on ground of. (1884) 12 I. A. 47 (61) = 

... 11 0.379(385). 

Liror in Objection based oii- —Maintainability — 

I 'ai ties not misled. .V,v PR AC I ICE— Pi.EADINGS— KRKOR 

. (1867) 14 M. I. A. 487(497). 

-Lvidc'iice Dtc'ision inconsistent v\ ith— Permissibility. 

See pR.ACi kt:— ]’lp:adings — Kvidence — Decision in- 

CONSIST ENT- WIT H — APPEAL. 

Issues — Case different from that made in Per- 

missibility. See Hindu Law —Minor —personal 
Liability of. (1892) 19 I. A. 90 (93) = 

19 C. 607(611-2). 
Issues — Evidence — De<ision inconsistent with — 
Reversal ot. PRACTICE —PLEADINGS —ISSUES— 

Evidence — Decision inconsistent with. 

(1899) 27 I. A. 17(28 9) - 23 M. 227(234-6). 

Further relief — Relief that can be granted 
under prayer for. See PRACTICE — RELIEF — FURTHER 


Relief. 

Relief — Possession 


Decree unconditional for — 


Claim in Court I^elow of — Decree conditional on payment 
of binding debts — Grant of. See POSSESSION — DECREE 

unconditional for. (1913) 40 I. A. 106 (111) = 
, 35 A. 211(220-1). 

Relief different from basis of — Grant of. See HINDU 

Law — Gift — Deed of — Se'iting aside of, for 

. (1912) 23 I. C. 332. 

-Relief not prayed for in — Grant of* — Ejectment suit 
— Partition decree in. See EJECTMENT SUIT — PARTITION 

IN— Decree for. (1898) 26 I. A. 196 (207-8) = 

21 A. 63(69-70). 
Presentation in wrong Court. 

Limitation — Dismissal of appeal as barred by — 

Jurisdiction. See I>IMITATION ACT OF 1908, S. 14 — 

Appeal filed in wrong Court. 

(1920) 471. A. 266 (263) = 48 O. 110(117 8). 
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APPEAL — {Contd,) 


Hemand in. 


APPEAL~rCr;//^.) 
Remand in—{Confd,) 


“Accounts — Re-opening of — Remand for. Set’ 

ACCOUNTS — Appeal — Rk-opening of accounts— 
Remand for. (1866) 10 M. I. A. 490 (608). 

Award — Decree in accordance with — Appeal against 

— Order iut reversing decree and remanding case — Scope of 
— Reconsideration and readjudication by arbitrators if 
intended. See ARBITRATION — AWARD — DECREE IN 
ACCORDANCE WITH— APPEAL AGAINST —ORDER IN, 

UEVEksiNC* Decree and remanding Case. 

(1876) 23 W. R. 429. 

■C. P. C., O. 41, R. 25 — Order under, or remand 


Test._ See CIVIL PROCEDURE CODE OF 1908, O. 41. 

R. 25 — ISSUES— Framing of — Reference thereof 
TO Court below for Trial. 

(1919) 47 I. A. 76 (83) = 43 M. 567 (575). 

Decree — Relief granted by — Omission to specify — 

Remciiid on y^round of. 

In a case in which the Court of First Instance dismissed 
the suit but its decree was reversed in appeals, the appellate 
decrees, however, omitting to specify l)y their decrees the 
relief to which the plaintiff was entitled, held., on appeal to 
the Privy Council by plaintiff that, though it was the duty 
of the plaintiff to raise the question as to the proper form 
of the decree before the High Court, the case ought to be 
remanded to that Court with directions to amend their 
decree in conformity with their judgment, by declaring 
affirmatively what the plaintiff was entitled to recover (300). 
{Sir Montague Smith.) i.ALA SHAM SOONDAR \.\L r. 
SOORAJ Lal. (1876) 3 Suth. 298 Bald. 20. 

--Decree before finding of fact iiwolvcd in— 

Finding express after remand — Conflict between — Which 
prevails. 

In a suit by a Hindu son to set aside sales of joint family 
property made by his fatlier and to recover the properties 
. overed by the deeds, the first appdiale Court at its fiiM 
hearing found that tiie sales were fraudulent and made witii 
a view to defraud the plaintiff or liis family and that the 
transactions were void even if consideration passed. By its 
decree then made it declared that the plaintiff was entitled 
to recover possession of the properties conveyed on l^half 
of the family conditional, however, on payment of a specifi- 
ed amount to the alienee, which amount represented 
binding debts of the family which had lieen discharged l)y 
the alienee. In second appeal from its decree, the High 
Court, not b.nng satisfied with its findings, remitted the 
c.'Lse to it for findings on the questions — (1 ) whether the 
.sales were supported by consideration, and (2) whether the 
sales effected a real transfer of the property which they 
purported to convey. On remand the fir.st appellate Court 
found (1) that no consideration really passed, and (2) that 
the sale-deeds did not effect a real transfer of the properties 
which they purported to convey. 

Heldy that the finding of the first appellate Court that the 
alienee did discharge family debts, which might be said to 
arise from its original decree, must be considered to have 
l^en eradicated by its findings on remand that no considera- 
tion passed for the deeds, and that they did not effect a 
real transfer of properties. {Sir Lancelot Sanderson.) 

Krishna Rf.ddi v, Raghava Keddi. 

(1927) 107 I. C. 449 = A. I.R. 1927 P.C. 267(260) = 

I- L. T. 40 M. 1. 


Defendant — Joinder of, in appeal and remand of 
cause — Objection to order of remand by original defendant 
— Maintainability. See PRACTICE —PARTIES —NON- 
JOINDER OF — Dismissal of Suit for— pkofriei'y 

Defendant. (1913) 26 M. L. J. 86. 


Evidence — Further cmisideration of — Remand far 

— Jurisdictiofi — Order of remand with mt jurisdiction — 
Proceedings pursuant to — Legality of. 

The power of the High Court to remand a case for further 
consideratioi of the evidence is limited to, and defined by, 
the Code of 1882, Ss. 562 to 567 thereof. 

\\ here the High Court imule an order in the following 
terms : — “ Without expressing any opinion as to the weight 
to be attaclied to the evidence, we must ask the District 
Judge to take these documents ” (tlie documents to wliich 
the appellant before the High Court drew its attention) 
“ into liis consideration and to sulnnit a revised finding,” 
Z/iA/, that the order was not authorized Ijy the Code, and 
that the revised judgment pronounced in pursuance of it 
was also one irregularly obtained. VeNKATaVARATHA 
Thai HACH ARI AK r. ANANI HACH.ARIAK. 

(1893) 16 M. 299 6 Sar. 384 = 3 M.L.J. 160. 

F''idenee f > esh — Remand for add nci n — Fviiience 
already adduced i nsuffleient to pyrn'c case. 

ll is always d.uigerous to allow parties to make a new 
case, and to call fresh e^'idcnce upon an issue on whicli they 
have failed upon the e\ idence originally adduced in support 
of it, and^ more especially is it so in the Mofussil Courts in 
India (279). {Sir Parties Peacock.) IIURPERSHAD v. 
SHEODYAL. (1876)3 I. A. 259 26 W. R. 65 = 

3 Sar. 611 3 Suth. 304 Bald. 25 = 

R. & J.’s No. 41 (Oudh). 

’’L'ridencc f resh — Remand for adducing — Oppor- 
tunity of adducing such evidence not a^'aiied of in court 
behno. 

1 he appellant lias iiad at all events from tlie date of the 
settlement of the issurs, clear notice of what he had to 
pro\ e. He had been called upon to adduce further evirl'-'iice 
on lliose issues if lie liad any to give. He advisedly 
tleclined to do so, aiul called tor the judgment of the 
(.ouil upon tlie exiik-n. e aliua'^’y given. \iu! the suspicion, 
however probable of the Judge, that a parly who has failed 
to pi o\'e his i:ase. may lie more succeS'ful on a second and 
fuller investigation, is no sutficienl ground for directing a 
new trial (220). {Lord Justice I'urner.) MAHARAJAH 

koowur Baboo nitr.asur Singh v. Baboo Nund 
Loll Singh. (1860) 8 M. I. A. 199 = 1 W. R.61 = 

1 Suth. 420 = 1 Sar. 744. 

Illegal order of— Proceedings pursuant to — Validity 

of. Act- Appeal —Remand —Evidence — Further 

CONSIDERATION OK. (1893) 16 M. 299. 

-Issues — Framing of — Failure — I’lemand on ground 

of. See Practice — Issues — Framing of — Failure 

Remand on ground of. (1863) 10 M. I. A. l (13-4). 

Issue new— F ranting of— Remand of cause for re- 
hearing thereon— Jurisdiction — Validity. 

Even if it be competent to the High Court to remit a 
case for rehearing on an issue not raised in the pleadings or 
even suggested in the Courts below, this ought only to be 
done in exceptional cases for good cause shown and on 
payment of all costs thrown away (1 78). 

The appellant, a zemindar, sued for possession of jaghir 
lands formerly held by a paik whom he had dismissed. 
The Subordinate Judge and the District Judge on appeal 
decreed the suit, finding upon the issues that the paik was 
a private servant of the plaintiff and not a paik whom by his 
kabuliyat the plaintiff had no power to dismiss. In second 
appeal to the High Court, the defendant contended for the 
first time that the Courts below had entirely misconceived 
the issue which they had to try, and tiiat that issue was 
whether tlie lands comprised in the jaghir in question were 
Chaukidari Chakaran lands, that Is, lands which at or 
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APPEAL— (6’o«/r/.) 

Remand in — {Contti.) 

before the settlement had l)een appropriated or assigned for 
the maintenance of the police force and hy reason of such 
appropriation excluded from the zemindari assessment. 
There was no suggestion tliat the defendant had been in any 
way taken by surprise or had discovered fresh facts of 
w’hich he had been unaware when the case was before the 
lower Courts. Nevertheless^ the High Court held that the 
new issue was the real issue, and, as it had not been tried, 
discharged the order of the District Judge and remitted the 
action for rehearing. It not only did this, but it ordered 
all the costs already incurred to abide the result of the re- 
hearing. In other words, it ordered the plaintiff, who 
failed on a new case set up for the first time on the second 
appeal, to pay the whole costs of the issues on which he had 
succeeded in the two Courts below. 

Ifehi y that the High Court w’as not justified in remitting 
the case for a re-hearing on the new issue, and that its ortler 
as to the costs throVn away w’as bad in any event (177-9). 
{Lord Parker.) RaM CHANDRA BHANJ DV.O v. SECRE 

TARY OK State for India. (1916) 43 I. A. 172 = 

43C. 1104 (1116) = 20 C. W. N. 245 - 
(1916) 2 M. W. N. 175 = 20 M. L. T. 235 = 

4 L. W. 251 = 14 A. L. J. 1009 = 18 Bom. L. R. 838 = 

24 C. L. J. 296 = 31 M. L. J . 745. 

Issties to be tried on — Settlement of --Necessity — 

Remand of xvhole case — Legality. 

On a petition for account and recovery of mesne profits 
directed by a decree to be ascertained in execution, the 
Subordinate Judge passed a judgment maintaining the report 
of the Amin which found a certain sum due for mesne 
profits. On appeal, the High Court, differing from the 
Subordinate Judge on several points both of principle and 
detail, set aside his order and remanded the case for the 
purpose of ascertaining the mesne profits which the plaintiff 
was entitled to in accordance with their foregoing observa- 
tions. The order of the High Court in effect threw the 
whole account open again. Held y that the remand was 
incorrect, inasmuch as it did not state more specifically the 
issues which the Subordinate Judge was requiretl to decide 
on remand (117). {Lord Hobhouse.) GlRISH C'HUNDER 

Lahiri V. Shoshi Shikareswar Roy. 

(1900) 27 I. A. 110 = 27 C. 951 (960 1) = 4 C. W. N. 631. 

Jurisdiction under S. 582 of C. P. C. of 1882 — 

Condition — Preliminary point — Disposal of suit on. 

The remand contemplated by S. 562 of C. P. C. of 1882 
is one made in a case w’here the first Court has disposed of 
the suit on a preliminary point so as to exclude evidence of 
essential facts. {Lord Hobhouse.) Syed MUZHAR 
Husain v. bodha bibi. (1894) 22 I. A. 1 = 

17 A. 112 = 6 Sar. 580 = 5 M. L. J. 20. 

- Objection to, by original defendant — Maintainability 
— Addition of party-defendant in appeal — Objection 
based on. See PRACTICE — PARTIES — NON- JOINDER OF 
— DISMISSAL OF SUIT FOR— PROPRIETY — DEFENDANT. 

(1913) 26 M. L. J. 86. 

Points coficluded by original decree and not affected 

by order of — Re-opening of. 

Where in a case in which the suit wras dismissed by the 
first court as barred by limitation, but, on appeal by some 
of the plaintiffs (who w’ere entitled to distinct shares in the 
subject-matter of the litigation), the decree was reversetl 
and the suit remanded for disposal on the merits, heldy that, 
after remand, it was not competent to the first court to 
re-open the case against the non-appealing plaintiff or 
plaintiffs. {Sir Barttes Peacock.) MUSSAMAT MuLleEKa 
V. Mussamat Jumeela. (1872) Sup. I. A. 136 (141) = 

11 B. L. R. 376 = 6 W. R. 23 = 3 Sar. 220 - 
U1 C. a. Sup. Vol. 82 = 2 Suth. 766. 


: APPEAL- {Con/d.) 

Remand iii~{Contd.) 

Points settled by order of — Re-opening of — Juris- 
diction of Court bel<nv. 

The Collector of Masulipatam instituted the tuit claiming 
the suit zemindary on liehalf of the Government of Madras, 
as an escheat to which the Crown became entitled on the 
death of the widow of the last male zemindar, of whom 
there were no heirs in remainder to the widow ; and he 
claimed to have it free and discharged from all incum- 
brances with which it had been charged by the widow 
during her enjoyment: That suit went up on appeal to the 
P. C., and their Ixirdships, by their judgment, declared the 
right of the Crown to take the suit zemindary by escheat, 
“unless it has been absolutely, or to the extent of a valid 
and subsisting charge, defeated by the acts of the widow in 
her lifetime.” “In the latter case,” the judgment continu- 
ed, “the Government will, of course, I>e entitled to the pro- 
perty subject to the charge.” But, as there were not 
sufficient materials before tlieir l.ordships to enable to 
finally decide those questions, they remitted the appeal to 
the Sudder Court for further hearing, with a declaration 
“that the general right of the government by escheat has 
been established. 

At the further hearing on remahd, the Sudder Court was 
of opinion that it was unnecessary to call for the additional 
evidence indicated as requisite by their Lordships* judgment, 
and decided against the appellant on the following, among 
other, grounds : — 

(1) The suit was brought upon the erroneous assumption 
that the Crown had the power to challenge and defeat the 
act of the last incumbent, and it should therefore be dis- 
missed. 

(2) Even if the Crown could challenge the alienation of 
the widow in question, the plaint liacl not lieen properly 
framed for that purpose. 

HeLf that, in ruling the aIx)Vi,--nienlioned points, tlie 
Sufider Couit liud exceeded its |)f>wers, inasmuch as it 
came to conclusions inconsistent with tliose expressed in or 
implied liy the judgment ot their Lordships remanding the 
cause for further liearing (548). 

The judgment of their Lordsliips remanding the cause 
which recommended, if it did not enjoin, the Court 
below to take additional evidence on the question whether 
the acts of t)ie widow in her lifetime were valid against the 
Oown, must be taken to assume that the question was one 
fairly open to the parties upon the pleadings. Again the 
declaration that the general right of the Crown to take the 
property by escheat ought to prevail, unless it had been 
defeated by the acts of the widow in her lifetime, when 
followed by the direction to adjudicate upon those acts, 
seems to imply a decision that the Crown had established 
its right to maintain a suit of this nature (548-9). {Lord 
Justice Turner.) COLLECl'OR OF MASULIPATAM V. 

Cavaly Vencata Narrainapah. 

(1861) 8 M. I. A. 529 2 W. R. 61 = 1 Suth. 476 = 

1 Sar. 820. 

The District Judge, on the first hearing of a suit, 

threw out the plaint on the ground that the plaintiff was 
legally debarred from bringing his suit. On appeal, the High 
Court reversed that judgment, and remitted the case for 
trial on its merits. In his judgment, after the remand, the 
District Judge again held, in direct opposition to the judg- 
ment of the High Court, that the plaintiff was legally 
debarred from bringing his suit. 

Heldy that there was great irregularity in the district 
Judge’s so deciding (135-6). {Sir Barnes Peacock.) MUTTA- 
yan Chetitiar “ Sangili Vira Pandia CHINNA- 
TAMBIAR. (1882) 9 I. A. 128 = 6 M. 1(9) = 

12 C. L. B. 169=4 Sar. 364. 
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APPEAL — ( Contd . ) 

Bemand in — {Contd.) 

—Preliminary point — Cardinal point not — Disposal 

of suit on^ after taking whole ci’idenee — Kemand in case of 
— legality. 

The plainlifi siued, alleging that one A hy his will gave 
the suit property (o some of the ilefendants who conveyed it 
to the plaintitY. Another defendant, who was the principal 
defendant, contested the suit, on the grounds that there was 
a misjoinder, and that A never made any valitl gift to (he 
grantors of the plaintiff. The other defences raised by 
him were all of a subordinate character. 

The trial Judge took the evidence, decided against the 
plaintiff on the question of A’s will, and did not give judg 
nient on the other issues. The High t.'ourt, on appeal, hcltl, 
reversing the trial Judge, that A had made a valid gift, and 
remanded the case under S. 562 of < P. C. of 1882. to be 
disposed of on the other issues according to law. 

fields that the High C!ourt had miscarried in purporting 
to remand under S. 562 of V. C. of 1882, and that the 
case rather fell under S. 565 of that C'o<ie, which required 
the appellate ('ourt to decide is.sues on which the evidence 
had been taken. 

The suit was not disjx^sed of ]>y the trial Judge on a 
preliminary point within the meaning of S. 562 of ('. V. ( :. 

preliminary point in the case was the 
misjoinder. Tcj e.stablish the will of A was the fir.-st step in 
the plaintiff’.s case and on hei failing in that her whole 
suit failed. Hut that does not make the p(jint a preliminary 
point decided so as to exclude essentia) evidence. N(j| 
doe.s it appear that any such evidence was excluded. (Cord [ 
flobhonse.) SVKD MUZH.AR IfUStlN HODHA HIBI. ^ 

(1894) 22 lA. 1 - 17 A. 112-6 Sar. 680 5 M.L.J. 20. 


■ Preliminary point — 'I'est — /■d'idcnn- of essential 
f nets'— Point exclnding. 

The plaintiff sued, alleging that one A made a will 
giving the suit properly to some of tlie defendants who con 
veyed it to the plaintiff. Another defendant, who was the 
principal defendant, raised several defences to the suit. 
One wa.s that there was a misjoinder. The next was a 
denial that A made any valid gift to the giantors of the 
plaintiff. The others were all of a subordinate character. 

//<'/(/, that the only preliminary point in the suit was 
misjoinder, and that the validity of A’s will was not a 
preliminary point. 

To establish the will of A was no doubt (he first step in 
die plaintiff’ s ca.se, and on her failing in that her whole suit 
no doubt failed. Kut that does not make the point a pre- 
liniinary point decided so as to exclude evidence of es.sential 
facts. (iMrd llobhonse.') Syed MUZHAK HuSEIN 
bOHHA Hibi. (1894) 22 I. A. 1 = 17 A. 112- 

6 Sar. 580 5 M. L. J. 20. 


APPEAL— ) 

Respondent~(6V//A/.) 

-l^ecree favourable— Finding adverse in — Right to 

attack, without filing appeal. Sec C. V. C. OK 1908, O. 41, 

R- -- — Decree under appeal — Finding adverse in. 

(1884) 121. A. 23(34) = H C. 301 (306). 

Decree favourable— Issue— Decision adverse on, by 

(ourt below— Right to attack— No memo, of objections by 
respomlent. Atv C. P. C. OF 1908, (). 41, K. 22— ISSUE. 

(1889) 17 I. A. 67 (61) -17 C. 809 (813-4). 

Decree under appeal— Right to support— Error in 

prrxjedure by Court below— Decree right on merits— Right 
to show. AVe C. P. C. of I90S. ( ). 4J, K. 22— DECREE 
UNDER APPEAL— KeSPONDEN'I’S RIGHT K) SUPPOR'J'. 

(1867) 11 M. I. A. 487(499-500). 

' Defendant—. Vddition as re.''iJontlen( of, for purpose 

of passing a decree against him — Power of. C. P. C. 
OK 1908,0.41, K. 53 — Dei ENDAN'J . 

(1927) 55 1. A. 7 6 R. 29. 

Non-appealing resjx^ndent — Reversal of decree in 
favour of— Power of. .SVc C. P. C. ok 1908, O. 41, R. ^3 

—Non appealing respondent. 

Right of. 

— .SfV ll/so Cases roLLECiED under Decree 

Appeai, from— Right ok. 


OlUt 


C.OMPKi^MiSE OK, HV SOME PARTIES ONL\ — DECREE 
IN '] ERI\IS OK, AGAINS'T AIT. — APPE.\L FROM, BY 
PERSONS NOT PAR TIES TO COMPROMISE. 

Right of. NVi* Mokklxge— Suit TO enforce— 

COMPROMISE OK, ETC. (1926) 62 M. L. J. 407. 

Person not pari v 10 — Appeal ekom decree 

pa.ssei) therein. 

-Right of. AVr DECREE— APi'EAl. EROM — RIGHT 

OE — vSun‘ — I’ERSON NO']' PART Y TO. 

(1927; 54 I. A. 190 (195). 
Undertaking to Couit below not to appeal in 
certain events— Appeal in breach of. 

Maintainability. AVv DECREE— APPEAL EROM — 

Right OK— Undertaking to Court below, etc. 

( 1871) 14 M. I. A. 203 (206-7). 
Valuation of, for pui*poses of jurisdiction. 

-Mortgage suit — Decree in— Appeal against, by person 
claiming under title paramount. See MORTGAGE- SUTT TO 

ENEoRt:E— D ecree in — appe.xl against — Valuation 

OE, FOR PURPOSES OK JURISDICTION. 

Witnesses. 

SCf A P P E A L — K \ 1 D EN C K — W 1 T N ESS ES . 

APPEALS TO QUEEN IN COUNCIL ACT II OF 
1863. 


Suit impro]x;rly in.slituted and tried — Remand of, to 

unable plaintiff to amend plaint so as lO make suit properly 
instituted — Prtipriely. See HkNGae LAND Revenue 

Assessment (Resumed lands) Re(;n. Il ok 1819, 
S. 30— Resumption Sun . 

(1871) 14 M. I. A. 162(172). 

-Wliole case^ — Remand of — Validity. AVt’ APPEAL 

—Remand — Issues to be tried on. 

(1900) 271. A. 110 (117)-27 C. 951 (960 1). 

Respondent. 

— Addition of. AVtf C. P. C. Ol- 1908, (). 41, R. 20. 

-Cross-appeal not filed by — Point arising on — 

Entertainment of, at hearing of appeal — Irregularity or 
illegality — Leave to file cross-appeal and extension of time 
for purpose — Grant of — Procedure proper in such a case. 
See C. P. C. OK 1908, O. 41, R. 22— CROSS APPEAL NOT 

FILED. (1919) 47 1. A. 33 (41) = 43 M. 560 (663). 


— - - S. 1 — '"Court of highest en il jurisdietion in any 
proi'inec^'' — Meaning of- 

The words “Court of highest civil jurisdiction in any 
province” in Act II of 1863, ha^l reference to the general 
jurisdiction of the Courts, and not to the finality of their 
decisions in particular cases. A particular Court is not the 
Court of highest civil jurisdiction in the province, within 
the meaning of S. 1 of that Ad, merely because an appeal 
from its decision in the particular case did not lie to a 
higher Court in the province. Otherwise a Court of Small 
Causes would be equally a Court of highest civil jurisdiction 
in a case in w hich its decision is final ; and, in that case, il 
might, under the provisions of the same section, admit an 
appeal to Her Majesty in CMuncil, if it should declare the 
case a fit one for such appeal (183). (Sir Barnes Peacock ) 

Thakoor Hardeo Bux V . Thakoor Jaw ahir Singh 
(1877) 4 I. A. 178 - 3 C. 522 (527-8) = 3 Sar. 704 = 
Bald. 218 = R. & J .’s No. 45 —3 Sutli> 427> 



99 


too 


THE PRIVY COUNCIL DIGEST 


APPOINTMENT. 

See Office. 

APPORTIONMENT. 

CONTRACT ACT» vSS. 59, 00 AND 'I’KANSFER 

OF Property act, S. 36. 

APPRAISER. 

See ARRITRATION—APPRAISERS. 

APPROBATE AND REPROBATE (OR AFFIRM 
AND DISAFFIRM THE SAME TRANSACTION) 
—RULE AGAINST. 

The principle that a party shall not at tlie same time 

affirm and disaffirm the same transaction — affirm it as far 
as it is for his benefit, and disaffirm it as far as it is to his 
prejudice — is not peculiar to English Law, but common to 
all law which is based on the rules of justice (103). 
{A/r. Pemberton Leigh?) RUNGAMMA v. ATCHAMA. 

(1846) 4 M:. I. A. 1 = 7 W. R. 57 (P. C.) - 

ISiUh. 197=1 Sar. 313. 

The respondent cannot both repudiate the obligations 

of the lease and claim the benefit of it (356). ( 4 SV/- James 

Colvi/e.) FORBES v. AMEEROONISSA HEGUM. 

(1866) 10 M. I. A. 340= 5 W. R. 47- 

1 Suth. 621- 2 Sar. 153. 

Applicability of— Election — Absence of option of— 

Effect. 

The doctrine of approbate and reprobate assumes elec- 
tion, and is inapplicable to cases in which the person sought 
to be affected by it has no election (263). (yiscount 
Dunedin.) KRISHNAMURTHI AYYAR v. KRISHNA- 
MURTHI AYYAR. (1927) 64 I. A. 248 = 

60 M. 608 = 39 M. L. T. 62 = 26 A. L. J. 946 = 
1927 M. W. N. 469 = 4 O. W. N. 621 = 
31 C. W. N. 910 = 46 C. L. J. 620 = 26 L. W. 186 = 
8Pat. L. T. 719= 29 Bom/. L. R. 969 = 101 I. C. 779 = 

A. I. R. 1927 P. C. 139 = 63 M- L. J. 67. 

Nature of — Applicability to India. 

A man cannot both affirm and disaffirm the same trans- 
action, show its true nature for his own relief, and insist on 
its apparent character to prejudice his adversary. This 
principle, so just and reasonable in itself, and often expres- 
sed in the terms, that you cannot both approbate and 
reprobate the same transaction, has been applied by their 
Lordships in this Committee to the consideration of Indian 
appeals, as one applicable also in the Courts of that country, 
which are to administer justice according to equity and good 
conscience. The maxim is founded, not so much on any 
positive law, as on the broad and universally applicable 
principles of justice (185-6). {Lord Chelmsford .) SHAH 
MUKHUN LALLv. BaBOO SREE KISHEN SINGH. 

(1868) 12 M. I. A. 167 = 11 W. R. P. C. 19 = 
2 B. L. R. P. C. 44 = 2 Suth. 190 = 2 Sar. 403. 

ARBITRATION. 

(N.B. — See also under C. P. C. of 1908, Sch. II.) 

Agreement — Order of reference. 

Appraisers. 

Arbitrator. 

Award. 

Boundary Dispute. 

CONSENT TO. 

CONTRACri'. 

Court — Arbitration by. 

Proceedings for. 

Proceedings in nature of. 

Reference to. 

Submission to. 

Tribunal of — Substitution of another Tri- 
bunal FOR. 

Umpire. 


1 ARBITRATION— (6VW.) 

1 Agreement — Order of reference. 

.drbitration parti J under former and partly upon 

I alter — V al idi ty. 

The High Court laid down that it was really impossible 
according to the Statute Law of India that one and the 
same arbitration should be held “ as to matters within the 
jurisdiction of the Court and matters without the jurisdiction 
of the Court ; between the parties to the suit and between 
them and other persons ; under the Code provided by the 
Indian Arbitration Act and under the Code provided by the 
Second Schedule ; under tlie superintendence and control of 
the Judge who has seisin of the suit and of the Judge dis- 
posing of business under the Indian Arbitration Act ; partly 
upon an order of reference aucl partly under an agree- 
ment”. 

Qiuvrc. — Whether there may not l^e exceptions to that 
comprehensive statement (10-1). {Lord Blanesbnrgh.) 

Ram Protap Chawria v. Durga Pkosad Chawria. 

(1925) 63 I. A. 1 = 63 C. 268 = 24 A. L. J. 13 = 

43 C. L. J. 14 = (1926) M. W. N. 96 = 
27 Punj. L. R. 36 = 3 Pat. L. R. 330 = 92 I. C. 633 = 
28 Bom. L. R. 217 = A. I. R. 1926 P. O. 293 = 
3 0. W. N. 127 = 49 M.L, J. 812(821). 

Appraisers. 

Reference to two, and, in event of disagreement 

between them, to an Umpire. UNDER ARBITRA- 

xioN — U mpire. 

Appraisers — Position and rights ofy in such a case. 

By a consent judgment certain matters were referred 
to two appraisers, appointed respectively by the plaintiff and 
the defendants, and in the event of the appraisers not 
being able to agree, such matters were referred to a third 
person, who was accepted as umpire by both parties. The 
judgment further provided that the report ol the umpire 
should be final and conclu 5 >ive between the parties, and that 
the judgment should be a final judgment for the amount 
shown in the said report. 

Heldy that, so far as the appraisers agreed, they occupied 
the position of arbitrators ; but that, in the event ot dis- 
agreement, their functions terminated, and an independent 
jurisdiction was conferred upon the umpire (239, 248-9). 
{Lord Parmoor.) AITORNEY-GeNERAL OF MANITOBA 

z/. KELLEY. (1922) 31 M. L. T. 238 (P.O.). 

In a case in which the parties to a pending suit 

referred the matters in dispute between them to two apprai- 
sers, and, in the event of the appraisers not being able to 
agree, such matters were referred to an umpire, whose judg- 
ment was to be final and conclusive between the parties, 
held, that neither of the appraisers had any right or claim to 
be informed of the evidence brought before the umpire, or 
of the weight which the umpire attached to any particular 
evidence, or of the extent to which the umpire acted on his 
own knowledge and inspection, that there was no duty on 
the umpire to give either of the appraisers that information, 
and that, apart from dishonesty, no breach of duty in with- 
holding it from him, on which a charge of misconduct could 
be sustained (250). 

The appraisers did not stand in the position of ordinary 
arbitrators. Their functions as appraisers were discharged 
as soon as they had expressed the term.s on which agree- 
ment was possible. The terms of the submission did 
not impose any further duty upon them. In the discussion 
before the umpire they were in the position of volunteer, 
although the umpire was perfectly within his authority in 
inviting them, or any other person, whom he might desire to 
consult, to state their opinions, and in listening to the 
reasons which they adduced in support (250). {Lord 
Parmoor.) ATTORNEY-GENERAL OF MANITOBA v. 

Kelley. (1922) 31 M. L. T. 238 (P. C.)- 
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AEBITEATION— CCV/z/d'.) 

Appraisers— C Contd, ) 

Umpire — Jurisdiction of- — Issue as to — Evidence — 

Proceedings at meeting of appraisers and umpire before 
latter issued his report — Transcript of — Admissibility of. 

By a consent judgment certain matters were refened to 
two appraisers, appointed respectively by the plaintiff and 
the defendants, and in the event of the appraisers not being 
able to agree, such matters were referred to a third person, 
accepted as umpire by both parties. The judgment further 
provided that the report of the umpire should be final and 
conclusive Iretween the parties, and that the judgment should 
be a final judgment for the amount shown in the said report. 

On a motion to set aside or vaiy the report on the ground 
that the umpire had exceeded his power and purported to 
deckle a matter not submitted to his jurisdiction, hcld^ that 
the transcript of the proceedings, when the appraisers, and 
the umpire, met before tile umpire is^ued his report, was 
not admissible unless it could be regarded as a document so 
closely connected with and incorporated in the report as to 
lie considered part of the report and to lx* looked at in the 
same way as the report itself, and that as, in the case before 
their Ix^rdships, it was not possible to accept that view, the 
transcript was not admissible in evidence (24.> 4). 

These prweedings are nothing more than informal di>- 
I ussions which took place Ixfore liie issue of the report, aiul 
they may, or may not, have influenced ilie umpire in making 
his report. 1 f e\ idence of this character should be held to 
lx* generally admissible, there would be a >erious risk of 
undermining the principle of finality, whi. h is a settled 
(jrinciple in arbitration pioceeding> (244). (Lord Pm- 

moci.) Aitoknev Genek.ai. oe Manhoiu , . Kei.les. 

(1922) 31 M. L. T. 238 (P. C.). 

Arbitrator. 

Appointment op. 

Au'jhoritv ok. 

Aw.ard. 

(Consultation wtih third parin'. 

Death op Driginal — Substitute. 

Decision on each op the points kepekked. 

Decision oe, on maiters EEt r ro him pok pinal 
Decision. 

Decision ok, on MAnpus wuhin his Iurisdic- 

TION. 

Error ok Law. 

Error op Law on pace of Award. 

Evidence as Witness op. 

Fact— Decision on question op. 

INHERITANCE— Dispute as to. 

Inheritance— Rule op. appeicabee to I’AkiiEs. 

Irregularitv on par i op. 

jurisdiction op. 

I -AW OK F.ACT. 

legal Defences. 

limitation— Plea op. 

Ministerial acts— Delegai ion op. 

Misconduct oe. 

original Akbitk.vtok, 

Partible propekiv— Impartible J’kopekiy. 

Private Arbitrator. 

Procedure. 

PRocEEDiNtis before— Notes ok. 

Refusal to Acr bv. 

Resignation of. 

Retirement of Original— Substti ute. 

Signing ok award sepak.\tely from other 
Arbitrators. 

Substitute— Appointment of. 

Will— INTERPREI’ATION OF. 


ARBITRATION— 

Arbitrator — {Contd . ) 

Appointment of. 

Contract — Provision for appointment in — Scoix of 

— Death or retirement of original arbitrator* — Appointment 
of substitute — Power of. See (.'ONTKACT — CONS'J’KUC'I KJN 

—Arbitration clause— Appointment of Arbi- 
trator. (1922) 49 I. A. 366 (374)-52 C. 1 (10-1). 

Court — Appointment by, against wishes of party — 

Invalidity of — Decree in accordance with award in case of 

—Setting aside of, on that ground. 

Ss. 312 and 314 of Civil Procedure Code of 1859 clearly 
import that the partie.s must either name the arbitrators or 
consent to the nomination of them by the(’ourl. The ('ode 
gives no authority to the Court to force upon a reluctant 
party the decision of any question in the cause by arbitrators 
selectefi at its discretion. 

In an appeal, from a decree passed in accordance with an 
award, anti affirmed in appeal, tlitir Lordsliips .set aside the 
decrees of the Courts below on the ground that the nomina- 
tion of the particular arbitrators by the Judge, without the 
consent and against the repeated protests of the appellant, 
was altogetlier irregular, and that their award was, therefore, 
not binding upon him (424-5). {Sir James Colvile.) 
She(L\.\ th r*. Kaman.VTH. (1866) 10 M. I. A. 413 = 

5 W. R. 21 1 Suth. 616 = 2 Sar. 134 - 

1 1. J. (N. S.) 161 = R. & J.’s No. 4. 

h regularity in — Ob/eetion (o— Right of~Consent to 

their appointment in prior abortive agreement to refer 

Effect. 

It the appointment ol the arbiliatuis in this case was 
irregular, tin* irregularity w,i> in no degree cured by the 
fa( l that they were four <iut ol fi\e pcr.sons to whom the 
<q>pellant had on a foimei o'. ( a>ion .igreed to refer tlic 
mattersthen in dispute between him and the resjxjndent, 
I’hat agreement to refer It.id proved aborti\e ; the respon- 
dent’s suit was not biought to enforce it. but for the 
determination of the rights of the parties by the Court ; and 
the (picstion refened to the arbitrators was an entirely new 
question suggeste<l by the Court (42()). {Sir James 
Colvile.) Sheon VTH 7 . Ramana'i h. 

(1865) 10 M. I. A. 413-5 W. R. 21-1 Suth. 616- 
2 Sar. 134 = 1 I. J. ( N. S. ) 161 R- & J.'£ No. 4 . 

— //regularity in — Setting aside of decree on aboard 
on ground of — Procedure on. 

( )n setting aside a deciee p.L>sed in accordance with an 
award on the ground that (lie apiiointment of the arbitrators 
was irregulai be( au.se it wa^ made by the Court without the 
coii^ent and against the repeated protests of the appellants, 
their Lordships remitted the « ause to the Courts below with 
directions, if both parties consented, to refer the dispute to 
arbitrators <luly appointetl iindei the C,'i\ il Droeedure Code 
of 1859, and if they diil m^t, to investigate into and dispose 
of the maiters in dispute between them in the regular way 
(427-8). {Sir James CoPvile.) SHECNA'TH RaM'\NA'I'H 

( 1865) 10 M. I. A. 413 6 W. R. 21 - 1 Suth. 616 = 

2 Sar. 134= 1 I. J. (N.S.) 161- R. & J.’s No. 4. 

—Irregularity in — Waiver of — Appearance before 

arbitrators under eontinning protest and in sel f-dc fence not 
amounting to. 

Their lajrdships have considered whether llijs case could 
be brought within the priiuiple of tho.se authorities, which 
establish that a defect in the nomination of arbitrators, may 
be cured by the waiver implied from the act of the party in 
going in before them, and taking his chance of a favourable 
decision. They are, however, of opinion that the appel- 
lant cannot be held to have forfeited in this manner his 
right to question the valklity of these awards. His protests 
and appeals were frequent, and were repeatedly rejected as 
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AEBITEATION— CCW,/. ) 

Arbitrator— 

Appointment of— 

inadmissible by the Judges. Whatever part he took in the 
proceedings before the ai bitrators, he must be deemed to 

have taken under a continuing protest, and in self-defence 
(426). {Sir fames Coivile.) SheONATH v, KaMANATH. 

(1866; 10 M. I. A. 413-6 W.R. 21- 
1 Suth. 616 - 2 Sar. 134 = 1 1. J. (N. S.) 161 = 

R. & J.’s No. 4. 

Irrepilarity in— Waiver of-^Effect, 

A defect in the nomination of arbitrators may be cured 
by the waiver implied from the act of the party in going in 
them, and taking his chance of a favourable decision 
(426). {Sir fames W. Coivile.') SHEONATH v, Kama- 

(1866) 10 M. I. A. 413- 
6 W. R. 21-1 Sutht 616 = 2 Sar. 134- 
1 I. J. (N. S.) 161-R. & J.’s No. 4. 

■ 'Objection to — Decree in accordance with award — 
Appeal from — Maintainability in — Omission to appeal 
from order appointing them — Effect. 

In an appeal from a decree passed in accordance with an 
award, it was open to the appellant to insist tliat the 
nomination of the particular arbitrators by the Judge, 
without the consent and against the repeated protests of the 
appellant, was altogether irregular, and that their award 
was, therefore, not binding upon him. 

The appeal is, in effect, to set aside an award which the 
appellant contends is not binding upon him. And in order 
to do this he was not bound to appeal against every inter- 
locutory order which was a slip in the procedure that led up 
to the award (423). {Sir fames Coivile.) SHEONATH 
RaMANATH. (1866) 10 M. 1. A. 413- 

6 W. R. 21 = 1 Suth. 616 =2 Sar. 134 = 
1 1. J. (N. S.) 161-R. & J.’s No. 4. 
Authority of. 

Inheritance — Dispute as to — Reference of — Decision 

according to arbitrator’s notions of wishes and intentions of 
deceased — Power of. See ARBITRATION — ARBITRATOR — 

Private arbitrator. (1891) 18 I. A. 73 (77)- 

18 C. 414(419). 

Scope of — Will — Interpretation of — Disputes as to 

— Reference in regard to. 

An Oudh talukdar possessed of talukas entered in lists 
2 and 5 of the Lists of the Oudh Estates Act, 1869. died 
leaving a will by which he bequeathed the said talukas in 
the manner specified therein to his brother, widow, and 
daughter and her male issue. After his death disputes arose 
between his widow and his brother, and they referred their 
disputes with reference to the properties dealt with by the 
will and with reference to other properties of the deceased 
to the arbitration of certain persons, authorising them to 
settle the disputes after perusing the clauses given in the 
will and considering other matters. The arbitrators made 
an award which awarded some of the talukas to the widow, 
and divided the other properties of the deceased in a certain 
way. 

Heldy that the arbitrators must be deemed to have had 
full authority to put such interpretation on the clauses of 
the will as they thought proper. {Lord Phillimore.) 

Deputy Commissioner of Bara Banki v. Receiver 
IN Bankruptcy of the Estate of Chaudhri Shaliq- 
UZ-Zaman. (1928) 3 Luck. 372 - 6 O. W. N. 566 = 

32 C. W. N. 1120 = 48 C. L. J. 418- 
A. I. R. 1928 P. C. 202 =66 M. L. J. 601. 

Award. 

Addition to^ or alteration of, subsequent to making 

it — furisdiction. 

An arbitrator functus officio when he has made the 
award, and a subsequent addition to, or alteration of the 


ARBITRATION— (OW.) 
Arbitrator — {Contd.) 
Award— ((7(7«///.) 


award is not valid or binding upon the parties (119). {Lord 
Lindley.) JAFI BeGUM SYED ALI KazA. 

(1901)281. A. 111 = 23 A. 383(392)-6 C. W.N. 686- 

3 Bom. L. R. 311 = 8 Sar. 27-11 M. L. J. 149. 


Schedule of p/operty to — Annexing of, after making 

aboard — furisdiction . 

An award declaring that two persons were equally entitl- 
ed to the properties of a deceased person was presented for 
registration. The award did not contain a specification of 
the properties dealt with by it, and on such specification 
being required, the arbitrator furnished a schedule in which 
he mentioned some items as having been gifted to one of 
the parties during the lifetime of the owner, and as not 
being subject to the equal rights declared by the award. 

Held, that the annexation of the schedule was ultra vires 
of the arbitrator and that the schedule was not binding on 
the parties to the arbitration. 

An entry made by the arbitrator in the schedule of pro- 
perty after he had made his award is no part of his award, 
and cannot confer any title upon either of the parties to the 
submission. {Lord Lindley.) JAFRI BEGUM v. SYED ALI 

Raza. (1901)28 1. A. lll(119)-23 A. 383(392) = 

6 C.W. N. 585-3 Bom. L. R. 311 = 8 Sar. 27- 

11 M. L. J. 149. 


CONSULTATION WITH THIRD PARTY. 

Validity of award in case of. 

The mere fact that the arbitrators consulted a person 
supposed to be learned in the law is not a valid objection to 
their a\Nard (214). {Sir fames W. Coivile.) Chowdhri 
MURTAZA HOSSEIN V. iMt. Bibi Hechunnissa. 

(1876) 3 I. A. 209-26 W. R. P. 0. 10-3 Sar. 663- 
3 Suth. 342 -Bald. 86-B.& J’s No. 43 (Oudh). 

It would be prudent and discreet for arbitrators, when 
they desire to put themselves on tlie best footing of informa- 
tion as to matters of law, to ask all the parlies to l>e present 
when they communicate with any gentlemen whom they may 
see upon that subject. But if they cannot be shewn to have 
acted with improper partiality or tor any other purpose than 
that of being correctly informed about the law, and avoiding 
mistakes of law, and if they cannot be shown to have been 

misled as to the law, it seems an extraordinary thing if 

they, having been rightly advised as to the law, and having 
taken all the steps which they did take for the sole purpose 
of getting correct information as to law, that should a 
ground for setting aside the award. 

Where one of the acts of misconduct charged against the 
arbitrators was that they had not communicated to the 
plaintiff until the award was made the fact that they had 
consulted a third party as to the meaning of certain words 
in the agreement of reference bearing upon the .scope of the 
reference, and their Lordships were satisfied that, though 
there might have been an error of judgment on the part of 
the arbitrators, there was no ground for impeaching the 
good faith of any of the parties concerned, or the correct- 
ness of the opinion given by the party consulted, held, there 
was no misconduct on the part of the arbitrators such as to 
vitiate their award. {Sir Andrejo Scoble.) BUTA v, 

Lahore municipal commitiee. 

(1902)29 I. A. 168 (174-5) = 29 C. 854(866 7) = 

7 C. W. N. 82-4 Bom. L. R. 673-8 Sar. 327- 

87 P. R. 1902. 

Death of original — Substitute. 

Appointment of — Power of. See CONTRACT — CON- 
STRUCTION — ARBITRATION CLAUSE. 

(1022; 49 I. A. 366 (374) = 62 O. 1 (10-1). 
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ARBITRATION— 

Arbitrator— 

Decision on e.4CH of the poini's referred. 

Not necessary. 


Arbitrators are not bound to give an award on each of 
the points referred to them. They have to give their award 
on the whole case. {^Lord Mac n a ten.) Ghdi.aM JiEANI 

7’. Muhammad Hussan. (1901) 29 I. A. 51 (60) = 
29 C. 167 (186) = 6 C. W. N. 226 - 4 Bom. L. R. 161 = 

26 P. R. 1902 = 8 Sar. 154 = 12 M. L. J. 77. 

Decision ok, on maiteks left to him for mnai, 

DECI.SION. 

Challenge of — (irounds — Evidence — Expert evidence 

— Admissiljility. .SVv ARHITUATION — UMPIRE — AWARD 
OF — MAITERS SUHMIITED to him I OR FINAL DKCI 

SION. (1922) 31 M. L. T. 238(244) (P. C.). 

Decision oi-, on MAriEKS within his Jurisdiction. 

Scrutiny of— Evidence as witness ail)itiaior 

admitted on charge of corruption — Use of — Propriety. .V,v 

Arbitr.atkjn — Arbitrator— E\ I DENCK as w li ness 

of, ADMirPF.D on CHAKOE OE COK R U P i lON . 

(1914) 36 A. 336(34-1 5J. 

Error ok Law. 

— Effect of, on validity of award. See AKBI I RA IION 
—Award— Error ok Law. 

Error ok i.aw on face ok award. 

— Effect. See AkHi'i'R A'rioN — Award — Error oi- 
I, AW ON FACE OK. 

Evidence as u li ness ok. 

/Jnty to 

An arbitrator, .selected by the parties, comes witiiin the 
general obligation of being l)oiin(l to give evidence. (/.: ni 
Parmoor.) AmIR liEOAM 7-, liADK-UD DiN IIUS.AIN. 

(1914)36 A. 336 (344 5) = 18 C. W. N. 755 
19 C. L. J. 484 1 L. W. 1015 17 O. C. 120 

16 M. L. T. 36 = (1914) M. W. N. 472- 21 A L.J. 537 
16 Bom. L. R. 413 = 23 I. C. 625 27 M. L J. 181. 

Ad missibilit y — Dishonest y or partiality — Change of 
-^Inquiry into. 

Where a charge of dishonesty or partiality is made, any 
relevant evidence which an arbitrator can give is without 
doubt properly admissible. 'The Court would, in such a rase, 
reject no evidence of an arbitrator whicli could be of a.ssist- 
ance in informing itself whether such charges were estab- 
lished. {Pord Par/noor.) .\MIR liEOAM 7'. HaDK-UD- DlN 

Husain. (1914) 36 A. 336 (344 5) - 18C. W.N. 755 
19 C. L. J. 484 1 L. W. 1015 17 O. C. 120 = 

16 M. L. T. 36 =(1914) M. W. N. 472 21 A.L.J. 537 - 
16 Bom. L. R. 413 -=23 I. 0. 626 27 M. L. J. 181. 


ARBITRATION— 

Arbitrator— (Contd.) 

Evidence as witness of— (C on/d.) 

In legal proceeding to enforce his aboard — Limita" 

tions applicable to. 

The limitations are stated in the case of Bjtcclench 
V. Metropolitan Board of ll'orhs, (1K71) I„ R. 5 H, L. 418. 
(ford Parmoor.) AMIR BEGAM v. BaDR-UD-DIN 

Husain. (1914) 36 A. 336 (344-6) = 

18 C. W. N. 755 19 C. L. J. 484 --1 L. W. 1016- 
17 O. O. 120-16 M. L. T. 35 (1914) M. W.N. 472 = 

21 A. L. J. 537 = 16 Bom. L. R. 413 = 
23 1. C. 625 = 27 M. L. J. 181. 

Facl— Decision on question of. 

Binding nature of. .SVv ArBITR.ATION — ArBI 

'PR \TOR— 1 AW OK FaC'P. 

Inheritance— DISPUTE as to. 

Kefeience to private arbitrator of — Decision by him 

acC4)rdingto his notion of wishes and intentions of deceased 

— Propriety. Xv A KlilTU.VriON— ARBITRATOR — PRIVATE 

Arbitrator. (1891) 18 I. A. 73(77) 

18 C. 414(419). 

rMiLRiTANCE— R ule of, applicable to Parties. 

— Alteration of — Poioer of — Partible property — Con- 
lersion of, into i mpartitde property. 

An ai bitrat{»r has no power to alter tiie course of legal 
devolution in a mode at variance with the ordinary priiKipIes 
of the law Ijy which the parties are governed in the absence 
of sjx‘':ial custom prevailing in the family. He has no power 
to mak.- property whicli was di\ isil)le by law indivisible for 
e\ri-. (I Old /.ind/ey.) LaKRI BFGUM r. SVED ALI RaZA. 

(ISOl) 28 I. A. Ill (118) 23 A. 383(392) = 

5 C W. N. 585 3 Bom. L. R. 311 = 

8 Sar. 27 11 M. L. J 149. 

iKkEGL i AKLi V ON PART OK. 

— Defence of — Suit to enforce award — Maintainability 

in. .V.v ARiii'i’RA'i ION— Award— Suit to enforce— 

DKKENT'ES OPEN IN. 

Setting aside of a'loard on ground of — Jurisdiction, 

An Indian t'ourt cannot set aside an English award on 
tlie ground of irregularity on the part of the arbitrator 
(ISO). (I 'iseouut Caic.) OPPENHEIM & CO. v. MAHOMED 

IIANEEF. (1922) 49 I. A. 174 = 45 M. 496(503) = 

26 C. W. N. 642 = 30 M. L. T. 291 = 16 L. W. 33 = 
(1922) M. W. N. 396 = 24 Bom. L. R. 1245 = 
36 C. L. J. 444 = A. I. R. 1922 P. C. 36 = 

74 I. C. 616 = 43 M. L. J. 422 

Jurisdiction or. 


Admitted on charge of corruption — Use of , to souti- 

nize deci.uon of arbitrator on matters zoithin his jurisdie- 
tion — Propriety. 

Evidence as witness of an arbitrator admitted as relevant 
on a charge of dishonesty or partiality ought not to l>e used 
for a different purpose ; namely, to scrutinise his decision on 
matters within his jurisdiction, and on which his decision is 
final. 

field y that the Sub- Judge had not, in the case before the 
P. taken suflirient care in the discrimination «>f the pur 
pose for which the evidence of the arl)iti ator was admissible, 
and that he had utilised evidence relevant on the charge (>f 
corruption to critici.se methods adopted by tlie arbitrator in 
determining the quantum of his valuation, a matter which 
was in the discretion of the arbitrator and beyond the com 
petency of the Sub- Judge to scrutinise. (Lord /‘armoor .) 

Amir Begam zk Badr-ud-Din Husain. 

(1914) 36 A. 336 (344 6) - 18 C. W. N. 755 - 
19 C. L. J. 484= 1 L. W. 1016 = 17 O. C. 120 = 
16 M. L. T. 36 = (1914) M.W.N. 472 =21 A. L. J. 637 = 
ICBom li. R. 413 = 23 I. C. 625 = 27 M. L. J. 181. 


Absence of— I’roceedings for arbitration becoming 

infruciuous by rea^ou of— Time spent in — Deduction of, in 
subsequent proceecUngs before arbitrator with jurisdiction 

Atv Limitation act ok 1908, S. 14— Arbitration. 

(1929) 56 M. L. J. 614. 

— ^ Misconduct of— Issue as to — Ei'idcnce extrinsic — 

Admissibility. 

On an issue of jurisdiction, or of misconduct of an umpire, 
extrinsic evidence is no doubt admissible ; but it is admis- 
sible only sul)ject to the ordinary principles which apply to 
the admissibility of all evidence (244). (Lord Parmoor.) 

ArroRNEV General of Manitoba v. Kelley. 

(1922) 31 M. li. T. 238 (P. C.). 

{hnstion ot — Decision as to — Courfs pertoer of 

Limit to. 

'The question of whether an arbitrator acts within his 
jurisdiction is, of course, for the Court to decide, but 
whether the ail)itrator acts witliin his jurisdiction or not 
depends solely upon the clause of reference. It is, therefore, 
for tlie Court to decide in any particular case whether the 
dispute which ha.s arisen is a dispute covered by the clause 



107 


THE PRIVY COUNCIL DIGEST 


io8 


AEBITRATION— 

Ar'bitrator— 

Jurisdiction ov~{Contd.) 

of reference. Uut where that clause refers to the arbitrator 
the whole question whether it depends on law or on fact, 
with the exception only of dispute as to quality, it is for the 
arbitrator and not for the Court to decide what is the effect 
of a rejection based on an awartl as to quality. {Lord 
Dmiedin,) ChaMPSEY BhaRA iS: Co. 7 '. JiVRA) BAM.OO 
Spinning and Weaving Co. 

(1923) 60 I. A. 324 (332) 47 B. 578=^^ 

25 Bom. L. R. 588 A. I. R. 1923 P. C. 65 - 

38 0. L. J. 130 (1923) M. W. N. 596- 
33 M. L.T. 419-28 C. W. N. 397-73 I. C. 436- 

^ . 44 M. L. J. 706. 

tfix of f f tf> t* fit i — /jhni i fPipo^oil hy — opi fi Pic- 
meni withm —Xeicssiiy. 

Theii Ixudsiiips feel the necessity of not allow ing aibi 
trators to act w ithout jurisdiction by doing that which the 
terms of the submission to ai liitration do not entitle them 
to do (216-7). {Sir Janus fV. Cois'iie.) CHOWDHRI 
MURTAZA HOSSAIN 7'. Mussumat Bibi Bechdnnissa. 

(1876) 3 I. A. 209 26 W. R. P.C. 10 
3 Sar. 663 - 3 Suth. 342 Bald. 86 - 

R. & J.’s No. 43 (Oudh). 

l.AW OR Fact. 

Decision on questions of — Finality of. 

Where a cause or matter in difference is refei l etl to an 
arbitrator, whether a lawyer or a layman, he is constituted 
the sole and final Judge of all questions botli of law and of 
fact, rhe only exceptions to that rule, are, cases where the 
award is the result of corruption or fraud, and cases where 
the question of law necessarily arises on the face of the 
aw’ard, or upon some paper accompanying and forming part 
of the award. {Lord Dimedin.) CHAMPSEY Bhara & 
CO. V. JivRAj Baeloo Spinning & Weaving Co. 

(1923) 60 I. A. 324(330-l)-47 B. 578 

26 Bom. L. R. 688 = A. I. R. 1923 P. C. 66 

38 C. L. J. 130 - (1923) M. W. N. 696 
33 M. L. T. 419-28 C. W. N. 397-73 I. C. 436^ 

44 M. L. J. 706. 

Parties w’ho submit their disputes to arbitration are 

bound by the arbitrators’ conclusions in point of law or of 
fact. {Fisrount Sumner.) Saeeh MaHOMED Umar 
DO.SSAI. 7'. Na'IHOOMAE Kessamai.. 

( 1927) 64 I. A. 427 - 21 S. L. E. 101 
104 I. C. 476 = 31 C. W.N. 1027 --- 
29 Bom. li.R. 1150-46 C. L. J. 9 39 M. L. T. 6 - 

A. I. R. 1927 P. C. 164 - 63 M. L. J. 18. 

I-EGAL Defences. 

b)uty to give effect to. See LIMITATION Aci’ OF 

1908 — Arbitration Proceedings. 

(1929) 56 M. L. J. 614. 

Limitation — plea of. 

Duly to give effect to. See LIMITATION ACT OF 

1908 — Arbitration Proceedings. 

(1929) 66 M. L. J. 614. 

—Entertaining of — Power of— Plea not raised in 

pleadings or issues — Appointment of arbitrator by consent. 
See COMMISSIONER— Limitation — Plea of. 

(1874) 1 1. A. 346(359). 

Ministerial acts— Delegation of. 

Power of. 

An arbitrator may delegate to a third party the perform- 
ance of acts of a ministerial character, so long as he 
exercises his own judgment on the matters referred. {Sir 
Andrew Scohle.) BuTA v. MUNICIPAL COMMITTEE OF 
Lahore. (1902) 29 I. A. 168 (176) = 

29 C. 864(867 8) = 7C. W. N. 82 = 4 Bom. L. R.673- 

8 Sar. 327 = 87 P. R. 1902. 


ARBITRATION— ( Contd . ) 

Arbitrator— (r*?/////.) 

Misconduct of. 

What amounts to. 

A dispute betw'een the two widow's of a deceased Hindu 
with respect to their respective rights to the estate of the 
deceased was referred to arbitration. One of the questions 
for the decision of the arbitrators w’as whether the younger 
widow was, by reason of her unchastity, disentitled to 
succeed to any portion of the estate of her deceased husband. 
The arbitrators held that she w as and awarded her only 
maintenance. There was no ground for saying that, in 
deciding against the younger widow, the arbitrators mis- 
conducted themselves, oi made any mistake in conducting 
the inquiry. The only thing apparently that could be 
suggested arose from the evidence which one of the arbitra- 
tors gave, in which, when he was cro.ss-exaniined, he said, in 
reply to some question which was not given, *‘How could we 
give her" ( the younger w'idow) “half. When the Sirkar had 
not done so in the Dakil Kharij } ” — that is, in certain 
mutation proceedings which had Ijeen taken .immediately 
upon the death of the ileceasc<i. 

Lfcld , that that w’as not a sufficient ground for .saying 
that there was anything like misconduct on the part of the 
arbitrator in question (71 ). (AV; Richard Couch.) RaNI 
Bh agoti V. Rani Chandan. (1886) 121. A. 67 = 

11 C. 386 (392-3) -4 Sar. 624. 

(’Iiarge of — Evidence as w’itness of arbitrator 

admitted on — Use of, to scrutinise his decision on matters 
within his juri.sdiction — Propriety. See ARBITRATION — 

Arbitrator— Evidence as wiiness of. ADMiT'rEi) 

ON CHARGE OF CORUUIM ION. 

(1914) 36 A. 336(344-6). 

— — (Miarge of — Evidence extrinsic — Admissibility. .See 

Arbitration — A RB iTKA'roR— J uri.sdiction of— Mls- 

('ONT>UCT OF — ISSUE AS I'O. 

(1922)31 M. L. T. 238 (244) (P. C.). 

('Iiarge of — Inquiry into — Evideiice as witne.ss of 

arbitrator— Admissibility. .SV^' ARBI'I’KATION — ARBITRA- 
rOK — FVlDENt'K AS WITNESS OF — ADMISSIBILITY. 

(1914)36 A. 336(344 6). 

Collusion 7oifh one of parties — Validity of aboard in 

case of. 

I he dispute l>etween the appellant, the Keittima adopted 
daughter of K, and the respondent, one of the wives of K. 
was referred by the parties to tlie arbitration of four In^^ys^ 
or elders, each party nominating two elders. On the same 
day the lugys made and delivered, what purported to l)e an 
award, finding that, under the Buddhist Dhammathats, the 
Keittima daughter, the appellant, was entitled to a fourth 
share of the estate of K, or Rs. 30,000, and that in accord- 
ance with that award the respondent should, at the time of 
registration, in the Registration Office, pay the said sum in 
full into the hands of the appellant. On the following day 
a sum of Rs. 30,000 was paid to the appellant by the res- 
pondent, and a deed of release was executed by the parties 
in the presence of witnesses. 

In a suit by the appellant claiming to enforce as against 
the respondent her rights as the Keittima adopted daughter 
of K, the question arose as to what w'as the effect of the 
award and release. The trial Judge found, and their Lord- 
ships concurred in his finding, that the arbitrators had 
acted collusively with the respondent, and the trial Judge 
held that, by reason of such collusion, the award was 
invalid. 

Held^ affirming the trial Judge, that the award was 
wholly invalid owing to the misconduct of the arbitrators, 
and that the finding in the award, that the appellant was 
the Keittima daughter of K, was not a findingon which the 
appellant could rely, and that the payment of Rs. 30.(X)0 
under the terms of the aw’ard could not l)e regarded as a 
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AEBITRATION— 

Arbitrator — {Contd.) 

Misconduct ov—iContd.') 

valid release of the claims of the appellant against the 
estate of K. {Lord Par ?/joor.) MA THAN THAN Ma 
PWA THIT. (1923) 1 K. 451 = A. I. R. 1923 P. C. 166 = 

33 M. L. T. 361 (P. C.) = 2 Bur. L. J- 260 = 
(1923) M. W. N. 711 = 29 C. W. N. 610 = 
77 1. C. 63 = 46 M. L. J. 334 (339). 

Consultation with third party if amounts to. Sve 

Arbitration —Arbitrator — Consultation with 
THIRD party. 

Defence of — Suit to enforce award — Maintainability 

in. See ARBITRATION— AWARD — SUIT TO ENFORCE— 

Defences open in. 

Error of law on face of award if amounts to. See 

ARBITRATION— Award— ERROR OF LAW ON FACE OF 

—What amounts to. (1927) 64 I. A. 427. 

■ Finding of — Evidence required to support. 

In a case in which the appellant di.sputed the validity of an 
award on the ground that the arbitrator had acted corruptly 
and dishone.stly in his capacity of Judge, it was argued for 
the appellant that, although in each itistance the evidence 
of dishonesty might not amount to more than a case of 
suspicion, the aggregate effect would support the charge of 
corruption, since in every in.stance the decision was given in 
favour of the 1st respondent, ami to the detriment of the 
appellant. 

Held., that that was not an accurate .summary, but that in 
any case t)>ere would be no .sufiicient ground to infei such 
a grave charge as dishonesty and partiality against an 
arbitrator unless much stronger evidence was adduced in 
support of the particular instances lelicd u]X)n than was 
forthcoming in the case. {Lord Purffiovr.) AMIk LIT' \M 

V. Hadr UD DIN Husain. 

(1914) 36 A. 336 (349j 18 C. W. N. 755 

19 C. L. J. 484 - 1 L. W. 1015 17 O. C. 120 

16M.L.T. 35 (1914; M. W. N. 472 21 A. L J. 537 - 
16 Bom. L. B. 413 23 I. C. 625 27 M. L. J. 181. 

Ih-oceduro — Irregularity in, amounting to no proper 

hearing. AVv ARBITKA'ITON — AkHn'RATOk — LRU 
CEUUKF. (1914) 36 A. 336 (343). 

—Proo) of — Qnantu/n . 

C)n an application filed by the \>{ respondent under 
paragraph 20 of Schedule II of the L. < of lOON, pray- 
ing that the award (which w.ts made without the inter\en- 
tion of the (‘ouit) might be filed and a decree passed in 
accordance therewith, the appellant (objected to the validity 
of the award on the ground that the arbitrator had acted 
corruptly and dishonestly in his f'apaciiy of judge. 

Held, affirming the Court Ix-low, that the charges of dis- 
honesty and partiality had entirely failed. {Lord Purntoor .') 

Amir Beuam v. Badr ud-Din Husain. 

(1914)36 A. 336 = 18 C. W. N. 755 = 19 C. L. J. 484 - 
1 L. W. 1015 = 17 O. C. 120 16 M. L. T. 35 

(1914) M. W. N. 472 21 A. L. J. 537 
16 Bom. L. R. 413 = 23 I. C. 625 27 M. L. J. 181. 

--Setting aside of award on ground of. See AWARD 

— SK'iTlNO ASIDE OF — JURISDICTION OF ARlil l'KAT'OK. 

(1928) 110 I. C. 251. 

Original Akhitkator. 

Death or retirement of — Substitute — Appointment 

of — Lower of. See CONTRACT — CONSTKUCrriON — 

Arbitration Clause. (1922) 49 I. A. 366 (374) = 

52 C. 1 (10-1.). 

Partible Property — Impaktibi.f. Property. 

Conversion into — Power of. See ARBITRATION — 

A KBiTRATOK— I nheritance. 

(1901) 28 I. A. Ill (118) = 23 A. 383 (392). 


ARBITRATION— 

Arbitrator — {Contdl) 

Private Arbitrator. 

Inheritance — Dispute as to — Reference of — Decision 

according to arbitratoPs notion of 7vhhcs and intentions of 
deceased ■ — Propri ety . 

After the death of M, a Mahomedan, disputes aro.se be- 
tween his sons relating to their father’.s lands and the office 
of larnbardar. They entered into an agreement, whereby it 
was agreed to appoint a private arbitrator for a decision of 
the said disputes. A, who was intimately connected with 
the circumstances of the family and was their pir, was 
appointed private arbitrator, and the parlies agreed to 
accept whate\ er the said A might decide in respect of the 
disputes between them. The arbitrator decided according 
to what he conceived was the wi>n and intention of the 
deceased M. He acted on the broad view of giving effect 
to the deceased’s intentions. 

Held, that the arbitrator was within his right in so doing 

(77). 

The agreement to arbitrate was not an agreement that 
the arbitrator was to be controlled in his decision by any 
custom or Mahomedan law, or otherwise. It was an 
agreement to refer the matter in dispute generally to his 
decision. He was selected by reason of his knowledge of 
the circumstances of tlie family (77). {Lord Morris,) 

Muhammed Nawaz Khan v. ala.m Khan. 

(1891) 18 I. A. 73 - 18 C 414 (419) = 6 Sar. 26 = 

70 P. B. 1891. 

Procedure. 


■ 1 rregiilarity in, amounting to no proper hearing. 

If irregularities in ])roredure can be proved which would 
amount to no piont-i hearing of the matters in dispute there 
uoulil he mi.■^^ (tnduei sufficient to vitiate the award without 
any imputation on the hon(^^ty or impartiality of the arbitra- 
U,\. {Lord Parmoor.) AMIR BeGAM BaDR-UD-DIN 
Husain. (1914)36 A. 336 (343) = 18 C. W. N. 755 ■ 
1 L. W. 1015 17 O.C. 120- 19 C. L. J. 484 = 

16 M L T. 35 = (1914) M.W.N. 472 = 21 A. L. J. 537 = 
16 Bom. L. R. 413 23 I. C. 625 = 27 M. L. J. 181. 

Proceedings before— Notes of. 

-- / f esef Tuition tV — Duty as to — L ail ure to preserve — 
Effect. 

No doubt it generally desirable tliat an arbitrator 
should make ancl retain fr)r subsequent use, if necessary’, 
notes of the proceedings before him ; but there is 
no warrant for liolcling that in the absence of such notes an 
award .-liould be set aside at the insta.nce of one of the 
parties, who must be held to have known the general course 
of pir>cedure. and who ilid not make any prorest until after 
tile making of tlie awaicl with the terms of which he was not 
satisfied. {Lord Parmoor.) AMIR Bf.GAM v. BadR-UD-DIN 

Husain. (1914) 36 A. 336 (343) = 18 C. W N 755^ 

19 C. L. J. 484 -1 L. W. 1015 = 17 O. C 120 = 
16 M. L. T. 35 = (1914) M. W. N. 472 = 

21 A. I*. J. 537 16 Bom. L. R. 413 = 23 I. C. 625 = 

27 M. L. J. 181. 

Refusai, TO act in'. 

--- — Refusal to accept nomination if included in See 
P. c. OF DOS, SCH. II, Para. 5 (i) {b) ('ll )— refusal 

(1911) 38 I. A. 181 (186-7)- 

33 A. 743 (750-1). 

RF.SIGNATTON OF. 

—U'hat amounts to. 


( 


TO M'V. 


A decree passed in conformity with an award was set 
aside on appeal on the ground that the award was informal 
inasmuch as it had been signed by the arbitrators separately ■ 
and the case was remanded in order that the Com t below 
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ARBITRATION— ( Co7itd . ) 

Arbitrator - {Contd.) 

Resignation ov—iContd.) 

award formally signed by the 
ai bitrators at the same time» and noton different dates On 
the case going back, the Judge in the Court below proposed 
to have the award signed by both the arbitrators in his 
piesence. One of the arbitrators, however, taking exception 
to some things that had I>een done, wrote a letter to the 
Judge, in \\hich, after stating those objections, he said no 
other alternative was left to him than therewith to submit 
lus lesignation. The Judge was very unwilling to accept 
that resignation, and induced that arbitrator to withdraw it. 
1 he result was that the two arbitrators came before the 
Judge, they signed the award, the award was then regu- 
larly placed upon the file of the ( ourt, and a decree was 
passed in accordance with the award. 

On objection taken to the validity of the award, and of 
the decree passed in accordance tlierewith on the giouiul 

arbitrator referred to above was functus 
at the time when he signed the award, //t-A/, hjoking 
to the mode in which he merely tendered his resignation to 
the Judge in a letter addressed to him, and afterwards 
withdrew it at the request of the Judge, that he never for- 
mally divested himself of his character of arl)itrator, and 
that the award was a formal award (147). Maharajah 

JOYMUNGAT. SlNGH BAHADUR v. MOHUN KaM MAR- 

'VAREE. (1876) 3 Suth. 145 

23 W. E. 429 = 3 Sar. 493. 

Retirement of original — Substitute. 

Appointment of — Power of. See CONTRAOr — CON- 
STRUCTION-ARBITRATION Clause. 

(1922) 49 I. A. 366 (374) = 52 C. 1 (10 1). 

Signing of award separately from other 

Arbitrators. 

Effect. AVt* Arbitration— Award— Sk'.ning of, 

BY Arbitrators separately. (1876) 23 W. R. 429. 

Substitute— Appointment of. 

On death or retirement of original arbitrator- 

power of. See CON'rRACT^CONSTKUCTION— .ArhITRA 
TION CLAUSE. (1922) 49 I. A. 366 (374) = 

52 C. 1 (10 1). 

\\ ILL — INTERPRETAI'ION OF. 

Disputes as to— Reference in regard to— Authority in 

case of— Scope of. See AUBirRATION— ARBITRATOR- 
AUTHORITY OF— Scope of. (1928) 3 Luck. 372 

Award. 

What amounts to an. 

Accounts — adjustment ok, among members of 
joint Hindu family. 

addition to, or alteration ok, after MAKING IT 
Application TO file, under Para. 20ofsch ii 
OK C, p, c. of 1908. 

Benefit of. 

Binding nature of. 

Boundary dispute. 

Cash — Division of, among members of joini’ 
Hindu family. 

Claims mutual under— Equitable set-off in 
respect of. 

Decision on each of the points referred. 
Decision ON MAiT-ERS lef'f to Arbitrator for 
final decision. 

Declaration of invalidity of— Suit for. 
Decree in accordance with. 

Enforceability of — Application to file award 
Error of Law. 

Error of Law on face of. 


ARBITRATION- ) 

Award— c Contd . ) 

Error on part of Arbitrator. 

estate conveyed under— Words “Ai.vvays or 

KOR EVER* * 

Evidence — Award against weight of. 

Evidence inadmissibi.e — Reference to. 

Future award — Claim under. 

Hindu Law — Joint Family — Partition— Award 
effecting. 

Hindu i^aw — Joint Family Property — Partiai 
Par'iition ok — Award EFFEC'riNG. 

Invalid award— Release given in pursuance of. 
Invalidity ok — Declaration of. 

INVALIDITV' of, as reg.ards portion. 

JUDGMENT ON — MERGER OF AWARD IN. 

Law Error of, on f.ace ok award. 
Mahomedan— Widow and brother of deceased. 

MAHOMEDAN Law — iNHEUn ANCE. 

Making of — Doubt as to. 

Mail ers deai.t wki h by — Suit in kespeci’ of. 

M.AriEKS lef'i' for final decision of Arbitrator 

•^Award on— Challenge of— Ground.s— Evi- 
dence. 

Party to reference — Wishes of — Award 
according to. 

Parties bound by. 

Parties to submission and their representa- 
tives. 


Person not party to reference. 

Person not properly represented. 

Portion of, invalid — Effect of. 

Proceedings 'io enforce, in summary way Suit 

founded on original titi-e, award and pro- 
ceedings leading to it being used only as 
evidence — J. imitation. 

Schedule of I’kopertv to — annexing of, after 
making award. 

Separable award — Pori ion of- Invalidity of 

AWARD AS REGARDS. 

SK'rj’ING ASIDE OF— 

Grounds. 

Suit for. 


Se'iting 

OF. 


aside of arbitratk)n and of — Benefit 


Ski i’lemen i' of account — Dls'i inction. 

Signing of. by arbi'I'kators separately— Vali- 
dity of award in case of. 

S'I'KANGER to reference. 

Suit dismissed in accordance with — Reversal 

IN REVISION of, and SETTING ASIDE OF ARBITRA- 
'IION AND OF AW ARD IN REVISION — BENEFIT OF — 

Right TO. 

Suit to enforce— 

Defences open in. 

Evidence as witness of arbitrator in. 

SCMS FOUND due UNDER — 

Portion of— Suit for — Subsequent suit for 
the remainder. 

Pro note executed for— Suit Iupon— D is 
MIS.SAL of — Suit subsequent for amount 

DUE UNDER AWARD. 

Umpire. 

Validii v ok. 

WiLi..— D ecision according to i frms of — Sub 
mission io. 

What amounts to an. 

What amounts to an — Receipt signed by party found 
to be indebted witnesserl by arbitrators and accepted by 
opposite party if an. See ARBITRATION — PROCEEDINGS 
IN N.4TURE OF—AWARD. (1913) 41 I. A. 142(146). 
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ARBITRATION— f Contd. ) 

Award — ( Contd . ) 

ACCOUNTS — ADJUSTMENT OF, AMONG MEMBERS OF 

JOINT Hindu family. 

Mortgage with possession — Receipts under — Adjust- 
ment as to, if included. See ARBITRATION — .WVAKD— 

Hindu Law— Joint Family. (1914) 27 M. L. J. 128. 
Addition to, or alteration of, after making ri'. 

Validity. See ARBITRATION — ARBITRATOR — 

Award. (1901) 28 I. A. ill (119)- 23 A. 383 (392). 

Application ro file, under para. 20 of sch. IT of 

C. V. C. OF 1008, 

Dismissal of — Subject matter of award — Suit sub- 
sequent in respect of — Maintaiiuibllity — A*es ///d/rato. See 

Arbitration — Award— Applicai ion i’o file, under 
PARA. 20 oi- Sch. II OF 1*. ('. OF 1008 — Na'itjkk of. 

(1891) 18 I. A. 73 (76) 18 C. 414 (418 9) 

Disnnssiit of — I'olidity and enforeeohility of 

award — A-ffeet <>n. 

The diMiiissal of an application under S. .s25 of ( 1*. ( 

of 1882 to file an award merely leaves the award to have its 
ordinary legal validity. All that is tlecided on such an appli- 
cation is that the award ought not to be filed. The validity 
of the award a-s an award is not directly and suljstaiUially at 
issue in that application (76). (ford Morrisf) MI'HAMMAD 

Nawaz Khan alam Khan. (1891) 18 I. A. 73 

18 C. 414 (418) 6 Sar. 26 70 P. R. 1891. 

The dismi.ssal of an application to file an award on the 

ground that certain parties to tlie reference who were minors 
was not properly lepresented may .rc tleprivc the adult 
parties to tlie award of the power of enforcing it by certain 
effective statutory methods, but it d<ies not render the award 
void or otherwise unenforceable as against those parties. 
(f.ord Atkinson.) KIRKWGOD alias Ma ThKIN 
Maung Sin. (1925) 52 I. A. 265 (274) 

GL.R.P. C. 160 89I.IC. 773-A I.R. 1925 P. C. 216. 

‘ Jurisdiction to entertain — Snbieit-matter of aroiird 
in part not within inrisdiciion of Court. 

It was contended that if an award relates to more than 
one subject-matler and only one is within the jui i.-diclion of 

the t*ourt, it cannot be filed in lliat (’ouii, in fact, that it 
can be filed in no Lomi, Ixjcausc no (me ( ouii would hu\e 
jurisdiction over the whole subject matter. Their l.ordships 
deem it unnecessary to rest their jiuigineiit on any sucli 
general proposition. (Lord Philli more.) K AMI.Al. 
IlARtiOPAL 7'. Ki-SHANCHAND. 

(1923) 51 I. A. 72 (81) 51 C. 361 
A. I. R. 1924 P. C. 96- (1924) M. W. N. 79 
7 N. L. J. 62 19 L. W. 549 34 M. L. T. 62 

20 N. L. E. 33 22 A. L. J. 386 26 Bom. L. R. 586 
28 C. W. N. 977 83 I. C. 531 46 M. L. J. 628. 

Junsdietion to enter tai /, — Snhiet t- matter of aiOiu d 
not 'ioithin /nrisdietion of i'oin t. 

P died, hasing founded two temples within the douiiuions 

of the Ni/am, and a third in Hritish India not, however, 

within the District of l^erar. 'Fliiee jagii villages, one 

within the Ni/aui’s dominions, and two within British India 

and the District of lierar, were sub.scquently granted by 

Government for the support of the worship in these temples. 

Dn the death of P. disputes having arisen l>etween his des 

cendants, they were referred to the award of their fanniy 

priest who ma<le his award. On an application l)y the 

respondents, parlies to the reference, under S. .s25 of C.P.C. 

of 1882, that the award should l>e filed in f’om t, the appel 

lunt, also a party to the reference, raiseti the rdjjcction at 

the outset that the District (J<jurt of Lierar, to which the 

application wicsmade, had no jurisdiction f*ver the subject- 

matter of the award, as require<l by S. 20 of ('. P. C. of 
1908 . ^ ^ 


ARBITRATION— (Ovz/rt^.) 

Award — ( Contd. ) 

Application to file, under para. 20 ok Sch. II 

OF C. P. C. of \90S -(Contd.) . 

It appeared that there was no substantial question decided 
by the award w hich affected property w ithin the jurisdiction 
of the Berar Court ; that a large part of the award related 
to family questions and money payments to be made ]>>• 
meml)ers of the family, who were all witliin the Nizam’s 
dominions ; and that, though two of the \illages which 
formed the principal endowments were situated in Berar, 
there was no dispute concerning the ownership or manage- 
ment of tlie \illages nor any denial Ilial tlie revenues must 
lie appropriated to the temples. 

Held . that the objei tion to the juristliclioii was good, and 
must be sustained. 

It is the duty of the ('(juh in whii li an award has been 
filed to jnocced to pronounce judgnieiu according to the 
award, and upon that a tiecree is to toUow. Their Loul- 
ships cannot see that any tlccree could be framed upon this 
award whicli wamhl altecl any person or proix.*iiy witliin the 
jurisdiction. (A.ov/ Phillimoref) KamlaL HaRGOPAI. r . 
Kishanchand. (1923) 51 I. A. 72 (81 2) - 

51 C. 361 A. I. R. 1924 P. C. 95- 
(1924) M. W. N. 79 7 N. L. J. 62 = 

19 L. W. 549 34 M. li. T. 62- 20 N. L. R. 33 

22 A. L. J. 386 26 Bom. L. R. 586 - 

28 C. W. N. 977 83 I. C. 531 46 M. L. J. 628. 

Xatnre of Suit under S. 1 1 of C . /'. C . of 1908 if 

o — Dismissal of — Suit sitbseqnent in respect of subject- 
matter of a:iuird — .Maintainability — Kes judicata. 

S. .S2.S of (‘. P. of 1882 .'^ays that the application to file 
the award is to lie registered as a suit. Assuming lliat sucli 
an apjilication is a suit Mich as is contemplated in vS. 13 of 
('. P. C. i)t 1882, the rinly point that is decided in it is that 
llie award ought not to be filed. 'I'he validity of the awau! 
as ail aw.ud is not diiectl) and substantially at issue in tliat 
applic<aion, and the lefusal of tin application to file tlie 
award iias not tlie effect tliat the award can never be relied 
upon in any -suit relating to the subject matter dealt with by 
the award. Il has not the effect under S. 13 of P. C. of 
1882 of a i es judieata. (Lord .Morris.) Ml). NFAVAZ 
Khan r-. Alam Khan. (1891) 18 I. A. 73 (76) = 

18 C. 414 (418 9) 6 Sar. 26 70 P. R. 1891. 


Obfeeiion to — Objeefion not nri^^ed before arbitrator — 

Pei m issibilify. 

Plaintiff', the widow , and tlefeiid.uil, the brother, of an 
Oudli lalookdai. submitted iheli disputes with reference to 
iheii rights in tlie piopt-iiy of the deceased to arbiliation. 
tlie effect ol wliicli ''Ubniissioii wa.s ti> make the liglitsot 
the pallic^ detei niiiiable a< cording to llie terms of a certain 
will (»f the ileceU-sed, the said will being legarded a.s sufti 
cieiit tor the purpo.scs at all events of that arliitiution. On 
an applii’ation by the plaintiff to ha\ e the award made 
puiMianl to the .Mibniission filed, the defendant opposed the 
application on the ground that the said will referred to 
anolhei will of the deceased, which was not produced be- 
fore llie aibitralors, and that the award made by them 
without having that t>lher will also before them was not 
v alid. 

It appeared that the defendant did not object to the 
arbitrators proceeding to make an award at all because 
they had not had that other will .liso befoie them, that the 
parlies had, with full knowledge of the absence of the mis- 
sing will, e.\pres.seil their willingness to allow the case to be 
dealt witli l)y the arbitrators in its absence, and tliat the 
defendant allowed the arbitrators to deal with the case as 
it stootl before them, taking his chance of the ilecision 
being more or less favourable to himself. 

//eld, that it was too late for the tlefendant to object to 




8 



THE PRIVY COUNCIL DIGEST 


US 



ABBITRATION— (C'^;/A/.) 

Award — ( Coiitd . ) 

APPLICATION TO FILE, UNDER PARA. 20 OF SCH. II 
OF C. V. C. OF \90H~(Cofdd.) 

the filing of the award on the ground alleged and to have it 
set aside on that ground (217, 220). (S// James 

Colvile.) ChOWDHRI MURTAZA HOSSEIN r/. MUSSUMAT 
BIBI BECHUNNISSA. (1876) 3 I. A. 209 = 

26 W. B. P. C. 10 - 3 Sar. 663 =3 Suth. 342 = 

Bald. 86 =R. & J.’s No. 43(Oudh). 

Objection to — One of two matter < refer red heyoiid 

control of arbitrator if an. 

QucerCy whether the circumstance that one of the two 
matters referred was beyond the control of the arbitrator 
constitutes an objection to filing the award under S. 525 of 
C. P. C. of 1882 (76). {^Lord Morris.) MUHAMMED 
Nawaz Khan v. Alam Khan. (1891) 18 I. A. 73~ 

18 C. 414 (419) = 6 Sar. 26=70P.R. 1891. 

Benefit of. 

Right to — Parties to submission and their representa- 
tives— Right of. See Arbitration — Award— Parties 
TO submission and their representatives. 

. (1928) 3 Luck. 372. 

Stranger to reference — Right of. See ARBITRATION 

— Award— Stranger to reference. 

(1883) 11 I. A. 20(25) = 6 A. 322(328). 

Binding nature of. 

.S’c£* Arritr.\tion~Award— Parties bound by. 

Boundakv dispute. 

Award scttlinyi' — Bindim^ nature of ..as to title and 

possession — Arbitrators appointed by settlement officer of 
JHsirict on application of parties — Award by. 

A dispute having arisen between two neighbouring 
zemindars as to the boumlary of their estates, they j(^intly 
petitioned the then Settlen\enl (Officer of tlie distiict.s in 
which their e.slates lay U) appoint arbitrators for the pur- 
pose of settling the boundai)' between the estates. In 
pursuance of that request the Settlement Officer app<tinte(i 
arbitrators who made an award fixing tlie l>oundary. The 
decision of the aibitratois was confirmed l)y the Deputy 
Collector. 

field, ou the evidence, (1) lliat both parties accepted and 
adopted the award, and that it was confirmed by tlie Settle- 
ment Officer : (2) that the award was not. upon die face of 
it, so ambiguous that it coultl not be enforced ; and tliat the 
arbitration was intended by lioth parties, not merely to 
determine po.sses.sion at the time, but to determine the right 
to the land lietween the parties. (*S’/.^' B. /*. Collier.) Ram- 
RUNJUN CHUCKERBUTTY V, KaMPROSAD DOSS. 

(1883) 13 C. L. R. 26 = Bald. 467. 

C.VSH — DIVISION OF, AMONG MEMBERS OF JOINT 

Hindu family. 

Mortgage with posses-sion — Receipts under — Deci- 
sion of, if included. See ARBITRATION— Award— HINDU 

I^AW — JOINT Family. (1914) 27 M. L. J. 128. 

Claims mutual under— Equitable set-off in 

-Right of. See C. P. C. OF 1908. O. 8, R. 6— 

AWARD. (1914) 27 M. L. J. 128. 

DECISION ON EACH OF THE POINTS REFERRED. 

Necessity. See ARBITRATION — ARBITRATOR — 

DECISION ON EACH, ETC. (1901) 29 I. A. 61 (60) = 

29 C. 167 (186) 

DECISION ON MATTERS LEFT TO ARBITRATOR 

FOR final Decision. 

Challenge of — Grounds — Evidence —Expert evidence 

— Admi-ssibility. See ARBITRATION— UMPIRE— AWARD 

OF — Matters submitted to him for final deci- 
sion. (1922) 31 M. L. T. 238 (244) (P. C.). 


ARBITRATION— 

Award— 

Declaration of invalidity of — Suit for. 

Maintainability. See SPECIFIC RELIEF ACT, S. 42— 

Declaratory suit— Award. 

(1926) 52 LA. 266 (277). 

^Injunction restraining opposite party from with- 
drawing amount realised in execution of award —Suit also for 
—Maintainability. AVt' SPECIFIC RELIEF ACT, SS. 42, 56 

— Deci.aratorv suit. 

(1922) 49 I. A. 366 (373) = 60 C. 1 (910). 

Decree in .-xccordance with. 

Appeal from — Appointment of arbitrator — Objection 

to — Maintainability — No appeal from order appointing him. 

See Arbitration — Arbitrator — Appointment of — 
Objection to. (1866) 10 M. 1. A. 413 (423). 

Appeal from — Older in, reiersing decree and re^ 

manding case — Scope of — Re consideration and re-adjudi 
ration by arbitrators if intended. 

All matters in dispute between the parties to a suit were 
with their consent referred to the arbitration of two arbitra- 
tors. Those gentlemen entered upon the enquiry, and in 
the course of it certain lx)oks of account which had been 
produced by the plaintiff were, on his application, given 
back to him, and were never produced again by him. The 
arbitrators, however, •made their award, and the Court 
passed a decree in conformity with the award. On appeal 
that decree was, however, .set aside by the High Court on 
two grounds — ( J ) that the decree was made without allowing 
the parties time to file objections to the award, and (2) that 
the award was altogether Informal, inasmuch as it had 
been signed by tlie arbitrators .separately, and not together. 
The ca.se was remaiuleil Ijy the High (‘ourt in order (1) that 
the Court below might cake steps to have the award for- 
mally signed liy the arbitrators at tlie same time, and not 
on different dates, and (2) that it might allow the parties 
time for filing objevtions to the award. 

It was conKMided that the intention of the High Court in 
making that remaiul was that the case should go back 
again to the arliiiralors for re-consideration and re-adjudi- 
cation before it canie at all before the ('ourt below in the 
sliape of an award, and that it was an essential part of that 
proceeding that the missing books should be produced and 
considereil liy the arbitrators, or that, if they could not be 
produced, their loss should in some manner be enquired 
into and accounted for. 

fields that that was not tlie intention of tlie order of 
remand (146). 

It seems clear, upon the face of the judgments of the 
learned judges, that their intention was that the case should 
go back to the Court lielow ; that it should in the first 
instance have the award pul into a formal shape by getting 
it signed by both the arbitrators together ; that when so 
signed it should be regularly filed ; that the partie.s should 
have ten days within which to take their objections, whether 
founded on the abstraction of the books, or any other legal 
ground, to the validity of the award ; and that the Court 
below should then proceed to adjudicate upon those objec- 
tions (146-7). Maharajah Joymungul Singh Baha- 
dur r. MOHUN Ram Marwaree. 

(1875) 3 Suth. 146 = 23 W. B. 429 = 3 Sar. 493. 

Appeal from — Right of. 

Where the Court passed a decree in conformity with an 
award, going neither beyond it, nor altering it in any way, 
helds that the judgment, being in accordance with the award, 
was, under S. 325 of C. P. C. of 1859, final, and that 
no appeal lay from it to the High Court. An appeal to 
the P. C. from the decree of the High Court dismissing 
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ABBITEATION— 

Award— 

Decree in accordance with— 

such an appeal was a fartiori incompetent (147). MAHA- 
RAJAH JOYMUNGUK Singh Hahadur r*. Mohun Ram 
MaRWAREE. (1876) 3 Siith. 145 

23 W. R. 429 3 Sar. 493. 

No appeal lies from a decree pronounced under S. 522 

of C. P. ('. of 1882 except in so far as the decree may he in 
excess of or not in accordance with the award. 

The principle of finality which finds expression in the 
Code is quite in accordance with the tendency of modern 
decisions in this country. The time has long gone by since 
the Courts of ihis country showed any disposition to sit as 
a Court of appeal on awards in respect of matters of fact or 
in respect of mattersof law. i^LorJ 

JiLANi Muhammad Hi^ssain. 

( 1901) 29 I. A 51 (58j -29 C. 1G7 ( 183) - 
6 C W N, 226 = 4 Bom L R. 161 - 25 P. R. 1902 = 

8 Sar. 154 32 M L J. 77. 

The paiticsto a pending suit referred the mallets in 

dispute in llie suit to an arbitrator, whose appoiiuinent was 
duly confiiined b> the Couil. The aihltiatoi submitted 
his award, aiul llie (. ouit p.issetl a decree in act‘iu(tan(.t 
therewith, there being no ndsconduit on the pan ol the 
arbitratetrs within tlie meaning of that expre.ssion in the 
chapter .»n arbitrarion in the I*. noi an\thing that 
< ould justify the (,ourt in setting a.side rn lemilling ihr 
awaid. An appeal fr(jiii tint dei ree was dismissed by the 
( hief (.ourt (T Ilie I'unj.ib on the ground that the apjk-al 
was incompetent, inasmuch as it did not appear ih.ii the 

decree was in excess of, or not in a* i'<»rdatii’e with, the 
award. 

tliat the decision of thet'ldef (’oiiil was |>etfeclly 

light. (/a'zV (IANSKA I . .SiindaK I.AI.. 

(1908j 36 I. A. 88 35 C. 648 4 M. L. T. 25 
12 C. W. N. 585 7 C. L. J. 620 10 BojU- L. R. 581 

138 P. L. R. 1908 99 P. W. R. 1908 
14 Bur. L. R. 146 80 P. R. 1908 18 M. L. J. 266. 

■ApiX)intment of arlntralor — Invalidity t)f— Selling 
aside of decree on ground of. AVv AKUrikA'riON— 

Akritra roR — A ppointmkn r or — ( ouk i . 

(1865) 10 M. I. A. 413 (424 5). 
—Appointment of aibitiator— Irregularity in — Selling 
aside of decree on grouiul t>f— Procedure on. AVc Arbi 
I' kATION — A rhitkatgr — Appointmen r OI' — Ikkf.gu- 

I.AklTV IN — Sp/n'ING. ASIlzE OF DECKFK ON AWARD ON 

ground OF. (1865) 10 M. I. A. 413(427 8j. 

I of aioard — l^rocediae hi lase of. 

In a case in which a (.lecree was made up(ai an award 

which was found to U? invalid. Iheii Lordships declared the 
iitvalitl, and directed llie suit to be proceeded with 

{Lord Morris.) KaJA HaK NaRAIN SiNGH v, 

C HAUDHKAIN Hhagwan'f KUAR. 

(1891) 18 I. A. 65 13 A. 300- 6 Sar. 14. 

“ f^J'operties aiiotted by moard — Rrcoi'ery of — Mode 
Rxecution of decree — f resh sttil. 

claim to lands being submitted by the plain- 
tin and the defendant to arbitrators, tiiey made an award 
allotting certain specific properties to each of the parties, 
riie award was filed in Court and a decree was passed in 
the terms of the award. The plaintiff did not execute the 
d^ree which he got and allowed it to become null by reason 
of limitation. He instituted a fresh suit for possession of 
the properties decreed to him. 

Ileidy that the suit was not maintainable, the plaintiff’s 
i^medy being to have executed the rlecree. {Lord 
I^mdiu.) SaSI SEKHARESWAR KOV v. LALIT MOHAN 

Maitra. (1924) 62 I. A. 79 = 52 C. 314 = 

6 L. R. P. C. 23 = 27 Bom. R. 166 = 21 L. W. 286 = 


ARBITRATION— (Cr>/z/«'.) 

Award— (C<’«/rt'.) 

Decree in accordance \ sYiYi ^{ Contd .) 

29 C. W. N. 633 = 23 A. L. J. 717 = 
A. I. R. 1925 P. C. 34 86 I. 0. 245 = 48 M. L. J.20. 

Reznsiou against. 

In the case of an awaiil icvision w'f>uld I)e more objec- 
tionable than an appeal. If an application for revision 
were atlmissible in such a case the finality of any award 
would be open to question. Such an application is in- 
competent (60). {Lorit JLu nag/iten.) GhuL.AM JILANi 
Muhammad Hassan. (1901; 29 I. A. 61 = 

29 C. 167 (185) 6 C. W N. 226 4 Bom. L R. 161 = 

25 P R 1902 8 Sar. 154 12 M. L. J. 77. 

.jf — Ciniunds— Appointment of arbi- 

■S’O' Arbitration— Arbitrator 

-COURT. 

(1865) 10 M. I A. 413 (424-5 ). 

Setting aMde of— Grounds — Appointment of arbi- 
tiator— Irregularity in. Acc ARBITRATION— ARBITRATOR 

-Abpointmfnt OI— .irregui aritv in, 

t 1865) 10 M. I. A. 413 (427 8). 
Setting aside of. on gtoiind of irregularity in appoint 
ment of arbitrator — J’roceduic (*ii. See ARBITRATION 

—Arbitrator— appoint.mfm of — Irregularua 

aside Ol DECREE ON A \\ AK D ON G ROUND 
*** • (1865) 10 M. I. A. 413 (427 8). 

—rn/idity .-/r.-a/-,/ made after expiry of period 


^Sciiing aside 

traior — Invalidity of. 

--Appointment oi 


'/—A c. 

the latest 
3 — 1885 . 


aiUrah'd Ob/ee/ion to its 'raiidity on ground 
appeaf — J*ermisdbility for first lime in. 

An .iwaid, whiidi must have been deiiv'ercd at 
on 20— 3 — 18S5. was in fa. l delivered only on 24- , 

I here was no enlargement of the time made by theCouit 
after 20— — I.SZ^a. A decree was made upon the award by 

the Sub Judge, wlucfi was confirmed by the High Court. 

//(/./, that the award having been tlelivered by arbiti aloi s 
who no longer ha.I any lawful auth.uity to make it was 
invalid, and that no decree could be validl) made upon it (58). 

ffe/d further, that the objection to the validity of the 
aw'ard could be taken for the first time before the P. t.'. 

1 he Statute is there, and the Judges were bound t.> 
ake judical mAice of it (58). {ford Morris,) RaJ.V 

lAk NARAIN SIKC.H :. Chaudhrain Bhagwani 
KUAR. (1891; 18 I. a. 55 = 13 a. 300 6 Sar 14 

“7/ <d— Objection to aboard— Time for fifing, 

allo7oed by la:o — f'ailitre to oi~oe — L'.ffect. 

All matters in di.spute l>etween the parties to a suit were 
with their con.-^ent referred to arbitration. The arbitrators 
made Ineir award, and the C\)url passed a decaee in con 
birrnity w ith it. without allowing the parties the ten days 
for bringing in objections to the award which the C. (' 
of 1850 allowed them. 

Ucid, that the C:ouit acted irregularly in pas.sing the 
decree, and that it was rightly set a.side on appeal by the 
Higli Court (146). MAHARAJAH JOV.MUNGUL SiNGH 

Bahadoor V , Mohun Kam Marwaref 

(1875) 3 Suth. 145 23 W. R. 429 - 3 Sar. 493. 

Enforceability of— application to file award. 

Dismissal of —Effect of. See Arbitration- 

Award— APPLICATION to file— Dismissal ok. 

(1925) 52 I. a. 266 (274). 

Error of Law. 

hffect of., on validity of aboard. 

Arbitrators may be judges of law as well as judges of fact 
and an error in law certainly does not vitiate an award’ 
{/.ord Macnaghten.) GhULAM JILANEE ze MD. HaSSAN 

(1901) 29 1. A. 51 (60) = 29 C. 167(186) = 

6 C. W. N. 226 = 4 Bom. L. R. 161 = 
25 P. R. 1902 = 8 Sar. 164 = 12 M. L. J. 77 
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ARBITRATION— 

AV73iV6.—(Cou/(f.) 

Error of Law on face of. 

IVhat amounts to. 

An arbitrator is guilty of judicial misconduct if he makes 
a mistake of law visible on the face of the award. But the 
error in law must be distinctly collected from the face of the 
award or from some document incorporated into the award. 
{riscou/it Sumut'r.) SaLKH MaHOMEI) UMKR DOSSAL 

r. Nathoomal Kessamaf. (1927) 54 I. A. 427 = 

21 S.Ii. R. 101 = 1041. C. 476 31 C. W.N. 1027 = 
29 Bom. L. R. 1150 46 C. L. J. 9 = 39 M. L. T. 6 = 

A. I. R. 1927 P. C. 164 = 53 M. L. J. 18. 

Contract recited in award o)ily for eorniar kin}^ dis- 
putes referred — Reference to terms of^ for findinc^ out error 
of la w — Re r m i ssi hi I i ty . 

Where an award recites a contract but only for the pur- 
pose of earmarking the disputes referred to arbitration, the 
contract is not thereby so incorporated into the award and 
become a document forming part thereof as to entitle tlie 
Court to refer to its terms and by so doing to find that there 
is an error of law. (Cisconnt Sumner.) SaFEH Mahomeo 

Umer Dossal 7'. Nathoomai. Kessamal. 

(1927) 54 I. A. 427 = 21 S. L. R. 101 = 104 I. C. 476 = 
31 C. W. N. 1027 = 29 Bom. L. R. 1150 46 C. L. J. 9 = 
39 M. L. T. 6 = A. 1. R. 1927 P. C. 164 = 53 M. L. J. 18. 

Invalidity of award in case of — Principle of — 

Extension of — Propriety. 

It is certainly not to be denied that the exception as to 
the invalidity of an award in cases where there is an error 
of law apparent on the face of the award should be in any 
way extended. {^Lord Dunedin.) ChampSEE BhaRA & 
Co. V. JivRAj Balloo Spinning & Weaving Co. 

(1923) 601. A. 324 (330-l) = 47B. 678 
26 Bom. L. R. 688 = A. I. R. 1923 P. C. 66 
38 C. li. J. 130 =(1923) M. W. N. 596 
33 M. li. T. 419 = 28 C. W. N. 397 73 I. C. 436 = 

44 M. li J. 706. 

Diw — Question of. not speeifically referred . hut 

material to decision of matters referred — Decision of — 
Error in — F.ffect. 

Where a question of law has not been .specifically referred 
to an umpire, but is material in the decision of matters 
which have been referred to him, and he makes a mistake, 
apparent on the face of the award, an award can be .set 
aside on the ground that it contains an error of law apparent 
on the face of the award (252). {Lord Parmoor.) 

Attorney-General of Manitoba Kelley. 

(1922) 31 M. L. T. 238 (P. C.). 

1^70 — Specific question of. referred — Decision of — 

Error i7i — Effect. 

If a specific question of law is submitted to an arbitrator 
for his decision, and he does decide it: the fact that the 
decision is erroneous does not make the award bad on 
its face so as to permit of its being set aside. Otherwise 
it would be futile ever to .submit a question of law to an 
arbitrator (252). {Lord Parmoor.) ATTORNEY (iENEKAL 
OF Manitoba v. Kelley. 

(1922) 31 M. L. T. 238 (P. C.). 

Afeaning of. 

An error in law on the face of the award means that you 
can find in the award or a document actually incorporated 
thereto, as for instance a note appended by the arbitrator 
stating the reason for his judgment, some legal proposition 
which is the basis of the award and which you can then say 
is erroneous. It does not mean that if in a narrative a 
reference is made to a contention of one party, that opens 
the door to seeing first what that contention is, and then 
going to the contract on which the partie.s’ righLs depend to 
see if that contention is sound. {Lord Dunedin.) CHAMPSEE * 


ARB-ITRATION— (C^.///^.) 

Award— (Cf^w/r/.) 

Error of Law on face OY---{Contd.) 

Bhara & Co. V. Jivraj Balloo Spinning & Weaving 
Co. (1923) 50 I. A. 324(330-l) = 47 B. 678 = 

25 Bom. li. R. 588 = A.I. R. 1923 P. C. 66 = 
38 C.Ii. J. 130 = (1923) M.W.N. 596 = 33 M. L. T. 419 = 
28 C. W. N. 397 = 73 I. C. 436 = 44 M. L. J. 706. 

Reference — Clause of — Interpretation of — Error as 

to—Plffect. 

The appellants as sellers entered into two contracts with 
the resix)ndents as buyers of certain bales of cotton. The 
contracts were made subject to the rules and regulations of 
the Bombay Cotton Trade Association, Ld. Rule 12 of the 
said Association contained a .submis.sion to arbitration of 
di.sputes as to quality ; aiul Rule L'^ provided for a submis- 
sion to arbitration of all other disputes arising out of the 
contract. 

The cotton was deliveied but objected to by the respon- 
dents as being not up to contract. Upon this an arbitration 
was eiuered into between the parties, and the arbitrators 
under R. 12 made an award as to quality. Thereupon, the 
respondents rejected the cotton. The appellants retorted by 
claiming damages. That dispute was referred to arbitrators 
under K. 1.^, and an award was made awarding damages to 
the api>ellants. The award recited that the contract (the 
date and subject of which were slated) was subject to the 
rules of the Bombay Cotton Trade Association, which were 
not further referred to, and that the respondents had rejected 
the cotton delivered on the grounds contained in a letter of 
a certain date. That letter stated merely that as the arbi- 
trators had made an allowance of a certain amount the 
respondents rejected the cotton. 

On a petition presented by the resjx)ndents asking that 
the award should be .set aside, the High Court set aside the 
award on the ground that there was :in error in law on the 
face of the awaitl. 

Ilehf reversing the Uigli C<juit, that, as no legal proposi- 
tion at all was stated as a ground of the award, and the 
reference to the letters was only in the narrative, and even 
when the letters were looked at they only contained the view 
of one party, it was impo.s.sible to say, from what was shown 
on the face of the award, what mistake the arbitrators 
made, and that the award could not therefore be .set aside 
on the ground relied upon by the High Court. 

The only way that the learned Judges of the High Court 
have arrived at finding what tlie mistake was is by sayii^ '• 

“ Inasmuch as the arbitrators awarded so-and-so, and 
inasmuch a.s the letter shows that tlie buyer rejected the 
cotton, the arbitrators can only have arrived at that result 
by totally misinterpreting K. 52.” I^ut they were entitled to 
give their own interpretation to R. 52 or any other article, 
and the award will stand unless, on the face of it, they h^'^® 
tied themselves' down to some special legal proposition 
which then, when examined, appears to be unsound. {Lord 
Dunedin.) ChaMPSEY BhaKA & CO. v. JiVRAj BALLOO 

Spinning, and Weaving Co. 

(1923) 50 I. A. 324 f331 2) = 47 B. 678 = 
25 Bom. L. R. 588 = A. I. R. 1923 P. C. 66 -* 

38 C.L.J. 130 =(1923) M. W. N. 696 =33 M.Ii.T. 419 = 

28 C. W. N. 397 = 73 I. 0. 436 = 44 M. L. J. 706. 

Error on part ok Arbitrator. 

Setting aside of aboard on ground of — Propriety. ^ 

Where there are real arbitrations, and where the parlies 
have selected their judge ; in .such cases a great deal more 
must l>e shown than mere error on the part of the arbiUator 
in the conclusion at which he has arrived before the Court 
can interfere with his award (552). {Lord Parmoor.) 

atforney General of Manitoba 7>. Kellev. _ ^ . 

(1922; 31 M. L. T. 238 (P. C.). 
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ARBITRATION— 

Award— (Oz/rt'.) 

Estate conveyed under— Words ‘'Always 

OR FOR EVER." 

Effect. 

As in a will so in an award, the woids “ ahsays ui for 
ever” do not per se extend the interest given l)e>ond the life 
of the person who is named. They are not im onsistent with 
limiting the interest given ; but the circumstances under 
which the instrument is made or the subsequent conduct of 
the parties may show the intention with sutiicient certainty 
to enable the Courts to presume that the grant was per 
petual. {Sir Richard Coi/ch.) AZIZ-UN NlSS \ : . TaS- 
sadduk Hussain Khan. fl901) 28 I. A. 65 (70) - 

23 A. 32d (330)-5 C. W. N. 569 - 
3 Bom. L, R. 307 11 M. L. J. 160. 

Evidence— Award against weic.ht of. 

Setting a.‘^ide of — Dower of. See AWARD — Se'I i iNt; 

ASIDE OF — Jurisdiction of akbi i ratok. 

(1928) 110 I. C. 251. 

Evidence inadmi.ssihle— Kefekenci: ro. 

■ Award not based npoih — Other evidcutc a/np/c f,> 
support award. 

The second legal <d.>jecli«.jn to the award Is foumled in the 
circumstances that C, one of the arbitrators, in liis leasons 
for the award relied upon certain inadmissible evidence. 
But there was other admissible evidence to the >ame effect 
and that was before the arbitrators. The award was made 
by the majority of the arbitrators, and the other arI)itrator, 
who constituted the majority, arrived at the same com lusion 
as that reached by uijon admissible evidence and without 
reference to the inarlmlssible evidence in (]ue>tion. It i> 
plain that, if no referetice had been made to the evidence 
whose admissibility is ol>jected to, the majority of the 
arbitrators would have arrived at the same conclusion and 
upon the same materials. If the award were set aside and 
remitted to the arbitrators on tlie ground of the refeience )>>■ 
C to the inadmissible evidence in question the only re-sult 
would be to cause great expense and delay to all parties 
without any reasonable prospect that the arbitrators would 
arrive at a determination different from that which they 
have already decided. Under the ciicum.stances tlieir U^rd- 
•ships have arrived at the conclusion tliat they ought not to 
set aside the award on the ground of C’s action (256). 
{Viscount Birkenhead.) GRAND 'i'KUNK Kaiiavay COM- 
PANY OF Canada v. King. 

(1922) 33 IVI. L. T. 246 (P. C.). 

Future award— Claim under. 

* Attachment and sale in execution of — Validity. Sec 

C. P. C. OF 1908, S. 60~Award. 

(1871) 14 M. I, A. 40 (51). 

Hindu Law— Join t Family — Partition- 

Award effecting. 

Cash — Division of — Accounts — Adjustment of - — 

^Sreement between parties as to — A/ort^ai^e with possession 
— Receipts under — [f included in agreement . 

Where in an award by which the plaintiffs and defendants, 
who were members of an undivided family, became divided, 
it was stated that the parties liad put in written statements 
saying that they had divided the cash, etc., that they had 
adjusted the accounts among themselves and that they had 
no right to demand accounts from one another, held/\\\ A 
suit by the plaintiffs for tlieir .share of the receipts under a 
certain usufructuary mortgage by some of the defendants 
previously to the award alleging that the award had omitted 
to deal with them, that the term “cash ” clearly referred to 
those receipts, that in any event the stipulation in the I 
award, that “ no co-sharer had any right to demand ^ 


ARBITRATION (eVz/A/.) 

Award— CeVzz/rt'.) 

Hindu I,aw — Joint Family — Pakfiiion — 
Award efeeci ing— (lv^zza/.) 

accounts " covered the claim and excluded i(. (4/z. Ameer 

All.) Thakuk Sheo nar.mn Singh v. 'Fhakuk 
Bishunvi h Singh. (1914) 18 C. W. N. 426 - 

17 O. C. 33 - 1 O. L. J. 159 - 22 1. C. 316 = 

27 M. L. J. 128. 

Hindu Law^ — Join'i Famma Proper r\ --P ar i i \i, 
Paktfi ion of— Award effeci ing. 

Validity. See HINDU 1,aW— JOINT FaMILY- 

i’AR rri ION — Partial Parti hon — Award fffecting 

( 1894) 21 I. A. 47 ( 64) - 21 C. 590 ('599 600 ). 

Invalid AWARD— Release (.iven in pursuance oe. 

Binding character of. .SVc AKHI'I'RATION— ARBI- 
TRATOR— MISCONDUCT— COLLUSION WITH ONE OF I HE 
PARTIES. ( 1923) 1 R. 451 46 M. L. J. 334 ( 339). 

INVAI.IDITV OF— UECLARAI tON of. 

Suit 6 ) 1 . S'tv Akbei RATION-. Award— Heci \- 

KATION OF INVALinnv OF. 

INV \liihtv of. as regards portion. 

- Etltct of, on other portion — Portions separable AeV 

Arbfiration— Award— Portion of, invalid. 

Juik;mknt on— Merger of award in. 

c \\hclhcr where a judgment is obtained in Paigland 
upon an award, the award is merged in the English judg- 
ment. (Visevunt Ca7'e.) OppknhieM A ('(). re MaHOM 
FI) Manlei . (1922) 49 I. A. 174 (180)-^ 

45 M, 496 ( 503; 26 C. W. N. 642 30 M. L, T 291 - 

16 L. W. 33 (1922 i M. W. N. 396 - 
24 Bom. L. R. 1245- 36 0. L. J 444 - 
A. I. R. 1922 P. C. 120 4 V P. L. R. (P. C.) 36 - 

74 I. C. 616-43 M. L.J. 422. 

l.\w— E rror oi.. ox face of aw ard. 

What amount." to — Effect. .Vtv ArbfJ'R^'JIon 

Awards 1) Error of law'~(2) Error of J \w' 

ON FACE OF. 

Mahomedan — Widow and bkoiher of Deceased. 

-IVill of deceased — Disputes as to construction and 
effect of^-~Aivard settling, and diTiding properties betivccfi 
them — Estate taken by loidaiv under. 

An Oudh talukdar possessed of talukas entered in Lists 
2 and 5 of the Lists of the Oudh Estates Act. 1809, died 
leaving a will by which lie Ixjqueathed the said talukas in 
the manner staled therein to his brother, widow, and 
daughter aiul her male issue. After his death disputes 
arose Ixitween his brother and lus widow, and they referred 
their disputes with reference to the propei ties dealt with by 
the will and w ith reference to other properties of the deceas- 
ed to the arbitration of certain persons, authorising them to 
settle the disputes after jjerusing the clauses given in the 
w ill and considering other matters. The arbitrators ulti- 
mately made an award which awarded .some of the talukas 
to the widow, and divided the other properties of the deceas- 
ed in a certain w ay. 

field, that, upon the true construction of the award, the 
brother was entirely excluded from any interest in the pro- 
perty awarded to the widow , and tiiat al any rate as far as 
he was concerned, the widow must be taken to have got the 
absolute ownership of llie property awarded to her. {Lord 
Fhillimore.) DEPUTY t.'OMMISSlONER OF KARA BaNKI 

c'. Receiver in Bankrupicy of fhe Estate of 
Chaudhri Shaliq-uz-Zaman. (1928) 3 Luck. 372 = 

6 O. W. N. 566 = 32 C. W. N. 1120 = 48 C. L. J 418 = 

A. I. R. 1928 P. C. 202 = 66 M. L. J. 601 



i23 


THE PRIVY COUNCIL DIGEST 


124 


ARBITEATION— 
Award — {Contd.) 


ARBITRATION- (Contd,') 
Award— (CWrt'.) 


Mahomedan Law — Inheritance. 


^Division of — Award effecting — Missing heir and his 

children — Reservation of share to — Finding that he was 
alive at the time —Effect — Admission by other heirs of his 
being so alive if amounts to. See MahomeDAN Law — 

Inheritance — Division ok — award effecting. 


(1905) 32 I. A. 177 (180) = 33 C. 173 (178-9). 

, Making of — Doubt as to. 

Grounds for — Delay in making aboard if one. 

With respect to the award, the Judges of the Sudder 
Court state, that it is open to great susj)icion on the ground 
that the award was not made for more than 12 months 
after the submisssion to arintration. 'Fheir Lordships can- 
not think that tliat is a sutficient ground for doubting the 
fact of the awartl having been made (99-100). {^Mr. Pem- 

berton Leigh.') Dwarka Doss Baboo Jankee Doss. 

(1855) 6 M. I. A. 88. 


MAITERS DEALT WITH BY — 


Suit in respect ok. 


'/)/ a i ntai nabi lit y. 

The suit was brouglU by the youJiger widow of oiu' I) to 
iccover lialf of the property whicli iiad l^een left by 1). 1‘he 
defendant was tlie elder widow of the deceased. 'Khc defen- 
dant pleaded, inter alia^ that the matters between the parties 
had Ixjcn reterred to arbitration by an agreenjenl in writing, 
that there was an award of the ai bitiators whicl\ decided 
that the plaintiff was not entitled to recover half of the 
property, and tliat the suit was i)arred by the said award. 

The submission was made !)> two agreements, one signed 
by the plaintiff, and the other by the defendant ; by 
the said agreements there was a genera! reference to the 
arbitrators to decide between the two widows u|x^n their 
respective riglits, and particularly with resped to the 
plaintiff, the younger widow, what was the limit of lier 
rights, raising the entire question not merely whether she 
was entitled to maintenance, but whetlier there were facts 
which would disentitle her to succeed to any portion of the 
estate of her deceased husband. I'he arbitrators were 
gentlemen of some position in the neighbourhood, and 
must have been well competent to decide such a question 
as the one referred to between the two widow>. They 
held that the plaintiff was. by reason of her uncha‘^tity. 
disentitled to inherit the property of her husband, and 
awarded her Rs. 600 per annum for maintenance. L^pon 
the face of the award, they appeared to have inquired into 
the matters which had to be inquired into to see what the 
rights of the two widows were, and especially the right of 
the plaintiff. There was no ground for saying that, in 
deciding against her, they misconducted themselves, or made 
any mistake in conducting the inquiry 

Held, reversing the court below , that the award was 
binding upon the plaintiff, and that the suit was barred (71). 
(Sir Richard Couch.') RaNI BHAGOTI tc RANI CHANDAR. 

(1886) 12 I- A. 67 = 11 C. 386 (392 3) = 4 Sar. 624. 

MAITERS LEFT FOR FINAL DECISION OF ARBITRATOR 

—AWARD ON— Challenge of—Gkounds— 

Evidence. 


^Expert evidence — Admissibility. Sec ArBITRA'I ION 

— Umpire— award OF— Waiters LEFT TO him for 
FINAL decision. 

(1922) 31 M. L. T. 238 (244) (P. C.). 


Party to reference— Wishes of— Award 

ACCORDING TO. 

Validity of. 

U, a Hindu, left behind him a widow, his mother, and 
the widow of his predeceased brother. In a so-called award 
of arbitration, the arbitrators recited that the three widows 
bad appointed them “for the settlement of their respective 



Party to reference— Wishes of— Award 
according to— 

contentions in respect of the right of ownership” over U’s 
property. 

The agreement to refer was not proved. Neither of the 
arbitrators who gave evidence in the suit mentioned what 
the point of dispute was. According to both, the award 
originated w ith the mother of the deceased. Neither of 
them had any communication with the two younger widows 
about the award, either l^efore it or after. Their evidence 
was to the effect that the award was not made according to 
their own judgment, but that they made the award as asked 
by the mother of the deceased U. 

l/cld, that such a proceeding was not an award at all, 
but was entirely devoid of legal effect (154-5). (^Lord 
1/obhouse.) DEO KuAR 7j. MAN KUAK. 

(1894) 21 I. A. 148-17 A. 1 (10-1) = 

6 Sar. 489 =4 M. L. J. 272. 

I’AKTIES BOUND BY. 

I'ailies ti) submission and their representatives. See 

ARBFi KArioN—.\w .\RD— Parties to submission and 
IHEIK RKPRKSENTA'riVES. (1928) 3 LUck. 372. 

-Person not properly represented. See ARBITRATION 

— Award — Person not properly represented. 

(1909) 36 I. A. 168 31 A. 672 (681). 

Stranger to reference. See AkbI'I RATION — AWARD 

— Stranger to reference. (1883) 11 1. A. 20 (26) = 

6 A. 322 (328). 

I'Ak'lIES TO SUBMISSION AND THEIR 

repkesenta riVES. 

“ Hnnhng nature of aboard on — Penelit of award — 
Right to. 

However miu h an awartl may be complained of by a 
stranger to the Mibmission or his representatives, it cannot 
be rejected by a party to the submission or those represent- 
ing him ; and the representatives of a party to the submis- 
sion are equally entitled to avail themselves of the I)ene6t 
conferred upon him by the award. {Lord Phillimore.) 
Deputy COMMISSIONER OF Kara Hanki v. Receiver 
in Bankruptcy of the E.'^tate of Chaudhki 
Shal!q-uz-Zaman. (1928) 3 Luck. 372 = 

5 O. W. N. 566 = 32 C. W. N. 1120 = 48 0. L. J. 418 = 

A. I R. 1928 P. C. 202 = 56 M. L. J. 601. 


Person not paria to reference. 

-If bound by or entitled to benefit of award. See 

Arbitration — Award — Stranger to reference. 

(1883) 11 I. A. 20 (26) = 6 A. 322 (328). 

Person not properly represented. 

Effect of Uioard against — Nullity. 


The appellant was a minor at the time of certain arbitra- 
ion proceedings. In the award her sister was described as 
icting as guardian of the appellant. That staternent was 
anjustified because, though at that date an application by 
the sister for a certificate of guardianship of the appellan 
ft'as pending, it was ultimately rejected. And the appellan 
never ratified the arbitration proceedings. 

Held, that the award was inoperative against the “PP®)' 
lant*s interest, and she was entitled to a declaration tl^t it 
was a nullity, so far as she was concerned. {^Sir Andrew 
Scoblef) MUSSUMAT RaSHID-UN-NISSA v. MUHAMMAD 

[SMAIL KHAN. (1909) 36 I. A. 168- 

31 A. 672 (681) = 6 M. I*. T. 279- 
10 0. L. J. 318 = 13 O. W. N. 1182 = 
11 Bom. Xi. B- 1226 = 3 I. 0 . 864 = 19 M. L. J. 631. 



X2S 


THE PRIVY COUNCIL DIGEST 


X26 


ARBITEATION— 

Award— (CV«/</.) 

PORTION OF» INVALID— Effect of, on remaining 


PORTION. 


•Portions separable. 


A dispute between the sons of a deceased Mahoniedan 
relating to the succession to their father’s lands and the 
office of lambardar was referred by them generally to the 
decision of a private arbitrator. The arbitrator made an 
award which related both to the lands and to the office of 
lambardari. On an application by the defendant, one of 
the parties to the reference, to have the award filed, pur- 
suant to S. 525 of C. P. of 1882, the plaintiffs, the other 
parties to the reference, objected on the ground that the 
lambardari was a matter over wliich the arbitrator could 
have no jurisdiction. Th.e application to have the award 
filed was dismissed. 

The plaintiffs then brought llie suit out *>( whirli the 
appeal arose to recover their .share>of their f.ither’s lands 
adjudged to the defendant by the said award. 'The defen- 
dant relied upon the award and pleaded it as a bar lo the 
action. 

that in the ^uit ‘respe* ling the land alone, the 
award could be separated as to it from the office of lainbai 
dar (76 7). (/.on/ Morris.) MUHAMMED NaWAZ KHAN r . 

Alam Khan. (1891) 18 I. A. 73-18 C. 414(419)- 

6 Sar. 26 70 P. R. 1891. 

Where one poi tion of tiie award related to the nialter.s 

referred, and another poriifjii went Ixjyond the slrit i icrnis 
of the reference but the two poition.s w ere clearly sepaiable 
so that any direction given by the arbitrators in exces.*^ of 
their authority could Ije treated as null and \<jid without 
affecting the rest of the award. Z/aA/, that the wliole award 
was not invalid as being in exce.'^s of the jurixiiction of the 
arbitrators. (Sir Andrew S'cob/e.) BUTA > . MUNICIPAL 
COMMirrEEOF Lahore. a902) 29 I. A. 168(176)- 

29 C. 864 (869) = 7 C. W. N. 82- 4 Bom. L. B. 673 = 

8 Sar. 327 = 87 P. R. 1902. 

When a separable portion of an award is bad, the re- 
mainder of the award, if good, can be maintained. ( /ord 
Parmoor.) AMIK BeGAM v. BaUK UD-Din HUSAIN. 

(1914) 36 A. 336 (342) = 18 C. W. N. 756 = 
19 C. L. J. 484 = 1 L. W. 1015 = 17 O. C. 120 = 
16 M. L. T. 35 = (1914) M. W.N. 472 = 
21 A L. J. 537 = 16 Bom. L. R. 413 = 23 I. C. 625 = 

27 M. Jj. J. 181. 

Proceedings to enforce, in summary way -Suh 

FOUNDED ON ORIGINAI. TITLE, AWARD AND PROCEE- 
DINGS LEADING TO IT BEING USED ONLY AS 

evii>ence — Limitation. 

Regulation VI of 1813 — Applieahility. 

No question of time aii'ies under Regulation VI of 1813, 
for this is not a proceeding to enforce the award in a sum- 
mary way, but it is a regular suit founded upon the original 
joint title and the subsequent partition ; aiu the award and 
the proceedings which led to it, arc used only a.s evidence 
in proof of that title (861). kUNjEET Kam Pandey tc 
Gobindhan Ram Pandey. (1873) 2 Suth. 857 = 

20 W. R. 25. 

Schedule of property 'jo— annexing of, after 

makin<j award. 

Validity. See ARBlTKA'nON — ARBITRAJOK — 

Award. (1901)28 I. A. Ill (119) = 23 A. 383(392). 

Separable award — portion of— Invalidii y of 

award as regards. 


Effect of, on remaining portion. Sec ARBITRATION 


award— Portion of, invalid. 


ARBITRATION— (CW6Z.) 

Award— 

Seiting aside of— (;rounds. 

Error on part of arbitrator. Aci- AKBlTkA'nON — 

Award — Error on part ok Arbitrator. 

(1922) 31 M. L. T. 238 (262) (P. C.). 

Evidence inadmissible— Reference to— Award not 

based upon — Other evidence ample to support award. Sec 

Akbi'i RATION— Award — Evidence inadmissible. 

( 1922) 33 M. L. T. 246 ( 256 ) (P. C.). 

Irregularity on part of arbitrator. See ARBri'KA- 
'1 lON^ — AKBITK \T()K-^IrrE(;UL ARI IA' ON PAR T OE. 

(1922) 49 I. A. 174 (180) -46 M. 496 (503). 

— - -Jurisdii/ion of nrbi/rntor — .hoard on niatiers 
within -Setting aside of—Groiiiids — Rvidenec— Aioard 
against weight of. 

An award of an arbilraKu- acting within hi.s juri.sdietion 

is not in general set aside unless it is shown that the 

arbitrator proceeded on an erroneous view of the law, or 

that there was evidence on which the award could pro- 
|)cil} be arrived at, or tlial iheic was .some manifest error 
leading lo the result. Then; tnight also, of course, be 
some other matter in ihe condncl of the ])roct‘eding> Vuch 
as the wrongful adtnission or rejection of evidence which 
might vitiate the result. 1-Jut as a general rule the Court 
does set aside an awarrl merely on the ground that it is 

against the weight of evidence. Of course,' an award may 
also be .set aside on the grotind of misconduO, in the popu- 
lar sense ()f the Word, on the part of the ariiitrator (257). 
(forJ IVai ringlfn af C/yfte.) .\[,EX \NDRE LACOSTE 7 -. 

Ledvrs Kaimds Manui \crt:RiN(j \ND Power Co.' 

( 1928) 110 I. c. 251 A, I. R. 1928 P. C. 267. 

— JnstK e—I irg pnneip/e^ of — I fi irrant 1 ■; olali on of. 

A court of justice w ill set aside an award in a vase in 

wirich theij was a Hagrani v iolation of the first principles of 
justice (473). (Ur. /Mshington.) ZEMINDAR OF RaMNAD 

7'. Zemindar of Vettiapooram. 

(1869) 7 M. I. A. 441 = 1 Suth. 360-1 Sar. 701. 

Objection not urged before arbitrator— Objector 

taking chance of favourable decision. Ae'tr ARBITRATION 

—Award— Application id file— objeci ion to. 

(1876) 3 I, A. 209 (217, 220). 

SETTINt; ASIDE OF— SUIT FOR. 

Maintainability — Misconduct ut irregularity of arbi 

trator — Want of juri.sdiction in him — Suit on ground of 

Distinction. ARBITRATION ACT OF 1899, Ss. 14. 

l5 — Award— Setting aside 01 -. 

(1922) 49 I. A. 366 (373) =60 C. 1 (9), 

Party aequieseing in proceedings and taking ehanc 

of favourable decision — Suit by. 

We think that it is .satisfactorily proved that the 
Zemindar gave, in adequate terms, and in a sufficiently 
formal matiner. his assent to the decision by arbitration ; 
that during the whole proceedings he never retracted nor 
expressed dissatisfaction with the proposed arbitration 
(indeed, it is .staled that he was sometimes personally 
present) ; and we deem it contrary to all justice, that if he 
entertained the objections now urged, he did not declare 
them at the proper time, but allowed the inve.stigation to 
proceed, prepared to take advantage if the result was in his 
favour, and to dispute the arbitration if the decision was 
against him (475). (Dr. Rushington.) ZEMINDAR OF 

Ramnad V. Zemindar of Ye'itiapooram. 

(1869)7 M. I. A. 441 = 1 Suth. 360 = 1 Sar. 701. 
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ARBITRATION-(6V///c/.) 

Award— 

Setting aside ok ARBi rKATioN and ok— Henekit ok. 

Kighl to — Suit (liMiiissecl in acLoiclauce with award 

— Revision by plaintiffs aj^ainsl — Setting aside of arliilra- 
lion and of award in — benefit of — Plaintiff who had 
withdrawn revision petition as regards himself if can claim 

— Estoppel. AVf Arbi'i RATION— Award— Suit di.s 

MISSED IN ACCORDANCE WI'IH. 

(1916) 29 M. L. J. 307(312 3). 

Settlement ok accoun t — Distinction. 

Test. Sa- PARTNERSHIP -PARTNER —DISPUTES 

BETWEEN ONE, AND ANOTHER — TRANSACTION SECT 

LING. (1924) 27 Bom. L. R. 746. 

Signing ok, by arbitrators separateev— v \i,i- 

DITV OK AWARD IN CASE OK. 

AW matters in dispute between the parties to a suit 

were with their consent referred to the arbitration of two 
arbitrators. The arbitrators made their award, but they did 
not sign that award together. In an appeal against the 
decree passed in conformity with that award, the High 
Court set aside the decree on the groui\d that the award was 
altogether informal, inasmuch as it had been signed by the 
arbitrators separately. 

Their lordships were of opinion that the High t^uurt 
acted rightly in so doing ( 146). MAHARAJAH JoViMUN(»UE 

Singh Bahadur v. Mohun Ram Marwaree. 

(1876) 3 Suth. 146 - 23 W. B. 429 = 3 Sar. 493. 

Stranger 'to rekerenck. 

If bound by or cniitli'd to benefit of o'^oard . 

In this case the majority of the Judges constituting the 
Full Bench of the Allahabad High C:ourt held that an 
award could only bind the parties to the arbitration, and 
that the plaintiff-appellant not being a party thereto was 
not bound by it, and not being bound by it could not claim 
to take any advantage from it, and that it could not confer 
on him, who was not a party to llie arbitration, aright 
which he did not possess by law. 

Their Lordships affirmed the decision of the majority of 

the F. B. 

The plaintiff-appellant was a stranger to the s\ibmission, 
and was under no obligation to abide by the award, and 
consecjuently he could not avail himself of it (25). {^Sir 
Richard Conch.) C:haUDHRI HIRA SiNC.H CHAUDHRI 
GUNGA SaHAI. (1883) 11 I. a. 20- 

6 A. 322 (328)^4 Sar. 491. 

Suit dismissed in accordance with—Keversai, in 

REVISION OK, AND SEl''riNG ASIDE OF ARBITRATION 
AND OF AWARD IN REVISION— BENEFIT OF— 

Right to. 

Plaintiff xoho had withdrawn rci'ision petition ns 

regards himself — Right of — hstoppd. 

Parties to a pending suit agreed to refer the dispute to 
arbitration. An award was made, and the suit was dis- 
missed in accordance with the award. The plaintiffs then 
preferred a revision petition to the Chief Court. During 
the i>endency of the revision proceedings, S, one of the 
petitioners, was permitted to withdraw the application so 
far as he was concerned. That very day the Chief Court 
set aside in toto the reference to arbitration and all subse- 
quent proceedings as altogether bad. //eld, that the effect 
of such setting aside was to relegate the parties to their 
original rights and that S was not estopped by the said 
withdrawal from getting his share of the property as one of 
the plaintiffs in the suit. (Mr. Ameer Ali.) PaDMAN v . 
HanwaNTA. (1915) 18 M. Ij. T. 64 = 19 C. W. N. 929 = 
13 A. li. J. 801 = 17 Bom. L. B. 609 = 2 L. W. 646 = 

(1916) M. W. N. 600 = 22 C. L. J. 172 = 
no P. W. B. 1915 = 93 P. B. 1916 = 11 P. L. B. 1916 = 

29 I. O. 807 = 29 M. Ir. J. 307 (312-3). 


ARBITBATION— (CV//A/.) 

Award— 

Suit to enforce — Defences open in. 

/ r regularity not appearing on face of award — 

Defence going to root of award — Distinction — Knglish lerjj* 

Under the Knglish law, an objection to an award on the 
ground of misconduct or irregularity on the part of the 
arbitrator must be taken by motion to set aside or remit the 
award, and if not so taken cannot be pleaded in answer to 
an action on the award. \Vhere no such motion is made 
within the time limited by Order LXIV, R. 14, of the Rules 
of the Supreme Court, Kngland,*or at all, the award becomes 
fully binding on both parties. No doubt, any defence going 
t(j the root of the award — for instance, that the arbitrator 
had no jurisdiction or that the matter was tainted with fraud 
— could be pleaded in answer to a suit upon the award 
(J79-(SO). (Piseonnt Ca^e.) OPPENHEIM & CO. MaHOMED 
H.aneek. (1922) 49 I. A. 171 -16 M. 496 (603) = 

26 0. W. N. 642 = 30 M. L. T. 291 = 16 L. W. 33 = 
(1922) M. W. N. 396 = 24 Bom. L. B. 1246 = 
36 C. L. J. 444 -A. I. B. 1922 P. C. 120 = 
4 U. P. L. R. (P. C.) 36 74 I. C. 616 43 M. L. J. 422. 

J rregnlarity of arbitrator — Defence of — English 

award — Suit in India upon. 

The suit, which gave rise to the appeal to the P. C., was 
brought in the High ('ourt of Madras by the appellants upon 
an award in their favour made under a submission to “arbi- 
tration in Ix)ndon in the usual manner ” contained in a 
contract of sale made between the appellants and the res- 
pondent. The respondent pleaded that the award was not 
binding upon him, as no notice had been given him by the 
arbitrator that he was proceeding to arbitrate. 

The trial judge held that the plea of want of notice could 
not be raised by defence in the suit. He referred to Thor- 
burn V. Rarnes (L. R. 2 C. P. 384) as a complete authority 
for the proposition that according to the Knglish law any 
objection relating to an irregularity in bringing an award 
into existence must be taken by motion under the Arbitra- 
tion Act, 1889, to set aside or remit the award, and if not 
so taken could not \ye raised by way of defence to an action 
on tlie award. His decree was reversed on appeal, the 
appellate Court holding that the rule in I'horburn v. Barnes 
did not apply in India. 

Held, reversing the appellate Court, that the trial Judge 
came to the right decision (1/9). 

The contract between the parlies was made and was to 
be performed in Kngland ; and the arbitration clau.se provid- 
ed for an arbitration which was to take place in London 
and in accoidance with Knglish law and procedure. Both 
parties agreed to lx; bound by that law, and under it any 
objection to an award on the ground of misconduct or 
irregularity on the part of the arbitrator must be taken by 
motion to set aside or remit the award within the time 
limited by O. LXIV, R. 14, and if it is not so taken the 
award becomes as fully binding on both parties as if it had 
been incorporated in the contract (179-80). (Viscount 
Cave.) OPPENHEIM & CO. v. MAHOMED HaNEEK. 

( 1922) 49 I. A. 174 = 46 M. 496 (602-3) = 
26 C. W. N. 642 = 30 M. L. T. 291 = 
16 L. W. 33 = (1922) M. W. N. 396 = 
24 Bom. L. R. 1245 = 36 C. L. J. 444 = 
A. I. R. 1922 P. C. 120 = 4 V. P. L. R. (P. 0.) 36 = 

74 I, C. 616-43 M. L. J. 422. 

1 r regularity of arbitrator — Defence of — /ndian 

arbitration. 

Quaere whether, in the case of an arbitration taking place 
in India, the defence on the ground of irregularity on the 
part of the arbitrator is open in an action on the award 
(180). (Viscount Cave.) OPPENHEIM & CO. v. MAHOMEP 

i Haneef. (1922) 49 J. A. 174 = 46 M. 496 (608) « 
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ARBITEATION— 

Award — ( Contd. ) 

Suit to enforce— Defences open w~iCc>///d.) 

26 C. W. N. 642= 30 M. L. T. 291-16 L. W. 33 = 
(1922) M. W. N. 396 = 24 Bom. L. R. 1245 = 
36 C. L. J. 444=A. I. R. 1922 P. C. 120 = 
4 V. P. L. R. (P. C.) 36 = 74 I. C. 616 = 43 M. L. J. 422. 

Suit to enforce— Evidence as witness of 

Arbitrator in. 

-I.iniitations applicable to. SW ARBITRATION — ARBI- 
TRATOR — Evidence as witness of, in legal procee- 
ding TO enforce his award. 

(1914) 36 A. 336 (344-5). 

Sums found due under— portion of— Suit for— 
Subsequent suit for the remainder. 

A/at ntainabil i ty. 

Where a person sues for a portion only of the sum found 
due to him under an award and recovers the .''ame, a fresh 
action by him for the remainder will 1^ barred under O. 2, 
K. 2 of C. P. C. of 1908 (149). i^Lora Moiiiton.) l'A\ aNa 
Keena Saminathan 7'. Pana Lana Palamappa. 

(1913141 1. A. 142 26 I. C. 228 18 C. W. N. 617 

Sums found due under— I’ro-note kxecu i ed 
FOR — Suit upon — Dismissal of — Suit subsequent 

for amount due under AWARD. 

Maintainability. See CEYLON ClVIL PROCEDURE 


Code, 1889, S. 34 — Award. 


(1913) 41 I. A. 142 (148). 


OF. 


Cm pi re. 

See Under Arbitration— Umpire. 

Validity of. 

-See also A KBI'I R ATION — .VWARD — SE TJ ING ASlDi: 
-Application to file award — Dismissal of — Lffect. Sec 

Arbitration— Award— Applica'hon to file, under 

PARA. 20 of SCH. II of C. P. C. of 1908 - DISMISSAL 
OF— Validity and Enforceability of Award. 

-Arbitrator’s consultation with third party — Effect. 
.SV/- ARBITRATION — ARBITRATOR — CONSULTA'HON 

WITH I'HiRD Party. 

-Error of law— Error of law on face of award — E iku 
on part of arbitrator— Effect. See ARBITRATION — .Award. 

( 1) Error of Law. 

(2) Error of Law on face ok. 

(3) Error on part of Arbitrator. 

Hindu Law — Joint family property — Partial parti- 
tion of — Award effecting. See HINDU Law — ■ JOINT 

Family — Partfi ion — Partial Partition — Award 
effecting. (1894) 21 I.A. 47 (64) = 

21 C. 590(599-600). 

Inheritance — Dispute as to — Reference to private 

arbitrator of — Decision by him according to his notion of 
wishes and intentions of deceased. See ARBITRATION — 

Arbitrator— Private Arbitrator. 

(1891) 18 I. A. 73 (77) = 18 C. 414 (419). 

Inquiry proper — Absence of — Objection to I'alidity 

on ground of — Onus of proof in case of. 

Where the appellant objected to the validity of an aw ard 
alleging that there had been no proper inquiry, since the 
parlies had not been properly summoned to appear before 
the arbitrator, and the appellant had not had an opportunity 
of meeting the case set up by the respondent No. 1, held, 
that the burden of proving that allegation was upon the 
appellant. {^Lord Parmoor.) AMIR HeGAM BaDR-UD- 
DIN Husain. (1914 j 36 A. 336 (343) = 

18 C. W. N. 766 = 19 C. L. J. 484 = 1 L. W. 1016 = 
17 O. 0. 120 = 16 M. L. T. 36 = (1914) M. W. N. 472 = 

21 A. I*. J. 637 = 16 Bom. L. E. 413 = 
23 I. C. 626 = 27 M. L. J. 181. 


AEBITRATION— (CV///^.) 

Award— (C^v/Zr/.) 

Validity ov^{Contd.) 

Law — Error of — Error of, on face of award — Effect . 

Af-c A R B n R A'l I O N ~ A W A R 1 ) . 

(1; Error of Law. 

(2) Error ok Law on i a('e of. 

Misconduct of arbitrator — Effect. See ARBITRATION 

— A R B IT R ATO K — M 1 SCON D U CT O F . 

(1) COLLUSION W ITH ONE OF PARTIES. 

(2) Seiting aside of Award on ground of. 

Ob/eciion to, net affecting substantial justice of the 
case — - Mai utai nabil ity . 

Their Lord>hip.s are sensible of the extreme impolicy of 
allowing parties to get out of awards upon objections which 
really do not affect tlie substantial justice of the case (216). 
{Sir /anies IV. Coh'ile.) ChowdHURI MuRTAZA HOS 

sain 7. Mussumm.at BIB! Beuhunnissa. 

(1876) 3 I. A. 209 = 26 W. K. P. C. 10 3 Sar. 663 = 
3 Suth. 342^ Bald. 86 = R. and J.’s No. 43 (Oudh). 

Parly to reference— W islies of— Award according to. 

.v,\ akbitration — Award — Party to Reference. 

(1894) 21 1. A. 148 (154 5)- 17 A. 1 (10 1). 

Proceedings before arlntrator— Notes of— Failure to 

preserve -Effect. .SVe ARItLlRATION — ARBITRATOR 

PKO('EKI)IN(iS BEFORE. (1914) 36 A. 336(343). 

-Procedure— Irregularity amounting to no proper 
hearing— Effect. .SVc ARBIIRATION— ARBITRATOR — 

(1914) 36 A. 336 (343). 

Oni\'</iou its to — '/'eehu/cal objections — Broad prin- 
ciples of justice and equity — Regard for — Xew grounds of 
ohjeetiou — J'er/nissibility. 

In the examinatioi! (|uesti(»ns like these (tlie validity 
and binding nature of an award upon the parties thereto), 
it is their l.ordsiiips’ dui) to kjok to the broad principles of 

justice and equity ; and. whilst they are always willing to 

pay due deference to the Regulations which in part consti- 
tute the law of India, to di.'^courage in proceedings of this 
description meie technical o]>jections which affect not the 
merits of the case, and more especially to discountenance the 
iinention (if new grounds of dispute which have (jccurred in 
the course of the litigation, and which were not even men- 
tioned at the conmiencement of it, as the cause for promot- 
ing the suit (475). (/;/-. Lnshnigton.) ZEMINDAR Ol 

Ramnad 7'. Zemindar of Vetharooram. 

(1859) 7 M. I. A. 441- 1 Suth. 360 = 1 Sar. 701' 

Question as to, between plaintiff and defendant — 

Evidence — Decree obtained on foot of award by third party 
against plaintiff and defendant— Admissibility. 

A so-called award relied upon by the defendant to defeat 
the plaintiff’s claim was urged by the latter to be not valid 
and binding on the ground that it did not represent the 
judgment of the arbitrators but merely represented the 
wishes of another party to the reference. The defendant 
attempted to support the award I)y showing that a daughter 
of that third party, who was awarded an annuity, sued the 
plaintiff and defendant for it, and got a decree for it. 

Quaere, whether those proceedings were evidence in the 
suit between the plaintiff and the defendant (158). {Lord 
Hohhouse.) I)EO KUAR v. MaN KUAR. 

(1894) 21 I. A. 148 = 17 A. 1(14) = 

6 Sar. 489 4 M. L. J. 272. 

Separable award —Portion of— Invalidity of— Effect 

of, on remaining portion. See ArbitRAI'ION — AWARD 

PORTION OF. INVALID. 

Signing of award by arbitrators separately — Effect. 

See Arbitration— Award— Signing of, by Arbitra- 
tors SEPARATELY. 
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ARBITKATION— 

A w ard— ( C ontd . ) 

VALlDrTY OF — {CoKtd.) 

-^'Time fixed for makintr of n-iVard — Award not made 

within — Objection to validity on ground of — Causes beyond 
control — Delay due to — Objector enjoying fruits of aboard 
— Restoration t?/ status quo impossible. 

Where no time is originally fixed within which the award 
was to be made, it is open to either party to hasten the 
proceedings by giving notice to the arbitrators that the 
award must be made, and an umpire appointed within a 
reasonable time ; but where the time elapsing after the 
notice has been actively employed by the arbitrators, and 
the delay has been owing to necessity which they could not 
control, the parties cannot recede from their submission by 
reason of the notice (134). 

A & B, two partners, agreed to submit certain differences 
to arbitration. The arbitrators entered into consideration 
of the matters referred to them, and gave a preliminary 
decision, which the parties to the arbitration submitted to 
and acted on. As, however, the arbitrators could not agree 
upon all the points referred to them, they were requested by 
A to make their award within ten days, 01 to appoint an 
umpire. Some delay took place in the appointnient of the 
umpire, when A sent notice to withdraw' from the arbitra- 
tion and cancel the agreement, upon which B applied by 
petition to the Court, under the 326th section of the Civil 
Procedure Code, to make the submission to arbitration a 
rule of Court, which was ordered. Heldy that it was not 
in the power of A at his mere will and pleasure to revoke 
the authority of the arbitrators, in whose appointment he 
had concurred (131). 

He (A) cannot recede from the subjnission by reason of 
his notice, when, in fact, he has for over a year enjoyed the 
fruits of the award on various points, and when it is impos- 
sible to restore the parties to the position they were in, if all 
the acts of the arbitrators were to be considered null and 
void 034-5). {ford Romilly.') PeSTONJEE NUSSUKWAN- 
JEE?'. MaNECKJEE & Co. (1868) 12 M. I. A. 112 
10 W. R. 61 - 1 Ind. Jur. N. S. 69 - 2 Suth. 164 = 

2 Sar. 390. 


Will. 

Decision according to terms of — Submission to— 

Award based on — Validity — Will different referred to in 
that will — Non-production of — Effect. See ARBITRATION 

—Award— WILL. (1876) 3 I. A. 209 (217) 

Decision according to terms of — Submission to — 

Award based on — Validity — Will different referred to in 
that will — Nott'production of —Effect. 

Where, in a case in which arbitrators are appointed to 
determine the dispute l>etween the parties according to the 
terms of the will of a deceased talookdar, that will refers to 
another will of the same testator w'hich is not produced 
before the arbitrators, and one of the parties objects to the 
arbitrators proceeding to make an award on the ground that 
they had not before them the \yhole will of the testator, but 
the arbitrators nevertheless go on to make their aw ard upon 
the terms of the will before them, Semble the objection 
might be sufficient (217). {Sir James W. Colvile.) ChOW- 
DHRI MURTAZA HOSSAIN v. MUSSUMAT BIBI BECHUN- 

NISSA. (1876) 31. A. 209 = 26 W. R. P. C. 10 = 

3 Sar. 666 =3 Suth. 342=Bald. 86 = 

R. and J.’s No. 43 (Oudh). 

Boundary dispute. 

Arlntration in respect of, and award settling — Binding 

nature of, as regards title and possession — Arbitrators 
app<Mnted by settlement officer of district on application of 
parties — Award of. ARBITRATION — AWARD— BOUN- 
DARY DISPUTE. (1883) 13 C. L. B. 26. 


ARBITRATION— (C^>«/r/.) 

Consent to. 

Legal Practitioner — Consent of — Binding nature of^ 

on client — Practitioner duly authorised by him to gh>e 
consent. 

The Sudder Court state that they agree in setting aside 
the aw'ard, l)ecausc the Collector, who made the award, did 
not obtain an agreement in writing from the zemindar 
himself, binding himself to abide by the award. So that 
they w ere of opinion that a consent in writing signed by the 
vakil, who had been duly authorized by a pow’er of attorney 
executed by the zemindar himself, was not a sufficient autho- 
rity. They cite no law, no custom, and no principle for 
this conclusion. It is, we believe, not orious that persons in 
the position of this zemindar were in the habit of transac- 
ting business through their vakils, so that there does not 
appear anything unusual in the consent being given by a 
vakil. And, in the absence of all positive law to the 
contrary, w’e are of opinion that the zemindar was just as 
competent to bind himself by a duly authorized agent, as he 
was to sign the consent with his own hand (473-4). {Dr. 
Lfishington.) ZEMINDAR OK RAMNAD ZEMINDAR OF 

Veitiapooram. (1869) 7 M. I. A. 441 = 

1 Suth. 360 = 1 Sar. 701. 

Threats and undue influence in procuring — Plea of 

— Onus of proof. 

It has been said that if the zemindar did give his 
consent to the arbitration, it was not a willing consent, but 
was obtained by threats, and through undue influence 
exerted by persons in autliority. The onus probandi of an 
averment of this description must necessarily fall on those 
who make it (470). {Dr. Lushington.) ZEMINDAR OF 

Kamnad 7'. Zemindar of Ye'itiapooram. 

(1859) 7 M. I. A. 441 = 1 Suth. 360 = 1 Sar. 701. 

Contract. 

Appointment of arbitrator — Provision for — Scope of 

— Death or retirenjent of original arbitrator — Appointment 
of substitute in case of. See CONTRACT— CONSTRUCTION 

— ARBITRATION CLAUSE. 

(1922) 49 I. A. 366(374)^ 62 C. 1 (10 1). 

Arbitration clau.'^e in — Appeal to named body— 

Provision for — Departure from, by application of S. 9 of 
Arbitration Act — Effect of, on right of appeal. See ARBI- 
TRATION act of lb99, S. 9 {b) — Applicability. 

(1922) 49 I. A. 366 (374) = 60 C. 1 (101) 

Court — Arbitration by. 

Agreement for — Local visit — Court’s suggestion of — 

Consent to — Effect. See APPEAL — I.OCAL VISIT. 

(1907) 34 I. A. 116 (124) = 31 B. 381(392). 
Proceedings for. 

F inality of. 

The principle of finality, subject to certain recognized 
exceptions, has long been established as a settled principle 
in arbitration proceedings, and it is on that principle that 
their value largely depends (244). {Lord Parmoor.) 

Atiorney-General of Manitoba v. Kelley. 

(1922) 31 M. Ii. T. 238 (P-C.)- 

Limitation Act of 1908 — Applicability of. See 

IJMITATION ACT OF 1908 — ARBITRATION PROCEED- 
INGS. (1929) 66 M. Ii. J- 614 

Prior and subsequent proceedings in respect of same 

subjec'-matter and bet7oeen same parties — iMtter if continu- 
j at ion of former or fresh proceedings— ^Fortner becoming 
\ infructuous for want of jurisdiction of arbitrator appointed. 
Under an arbitration clause contained in a mercantile 
contract, arbitration proceedings were started in 1915 and 
they resulted in an awrard. That award was, however, 
i ultimately set aside by the P. C. on the ground of want of 
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ARBITRATION— 

Proceedings for — (Co^std.) 

jurisdiction of the arbitrator appointed. In 1922, arbitra- 
tion proceedings were again started in respect of the same 
subject-matter before an arbitrator duly appointed. 

Held^ that the suljsequent proceedings were not a mere 
continuation of the prior arbitration proceedings. 

The prior proceedings came to an end with the decision 
of the single arbitrator whose award was ultimately set aside 
and the proceedings in'^tituted at a later date after the deci- 
sion in the P. C. had been announced cannot be regarded as 
a mere continuation of the first proceedings. It is quite 
clear that where a suit has l>een instituted in a Court which 
IS found to have no jurisdiction and it is found necessar>’ 
to raise a second suit in a Court of proper jurisdiction, the 
second suit cannot be regarded as a continuation of the 
first, even though the subject-matter and the parties to the 
suits were identical. (Lord Salvesen.') RaMDUIT RaM- 

KiSAN Dass Sassoon & Co. (1929) 33 c. W. n. 485 = 

29 L. W. 682 = 27 A. L. J. 254 
A. I.R. 1929 P. C. 103 - 56 M. L. J. 614. 

-Prior infructuous proceedings — Time spent in— De- 
duction of, in subsequent proceedings in respei:t of same 
claim and between same parlies — Prior proceedings infruc- 
tuous for want of jurisdiction in arbitrator appointed. Sec 
l.IMITATION ACT OK 1908, S. 14— ARLITR.\TI0N. 

(1929) 56 M. L. J. 614. 
Proceedings in nature of. 

/iioard — “ Receipt ” signed by party found to be 

indebted^ wifucsscd by arbitrators^ and accepted by other 
party if an. 

Disputes between tlie respoitdents and the appellants were 
referred to certain persons, who, after the completion of tlie 
investigation, drew up what was termed “a receipt,” whicli 
the appellants signed, the arbitrators witnessed, and the 
respondent accepted and acted upon. That document dealt 
seriatim with the items in dispute l^etween tlie parties, and 
Slated tlie amount which was to be paid by the appellants to 
ilie respondent and the mode in wliich it was to be paid. 

Ileld^ that, although informally conduc'ted, the proceeding 
was in the nature of an arbitration, and that the so-called 

receipt ” expressed the finding of the arbitrators, and the 
mode in which it was to be performed (145). (Lord 
Moulton.) PaYANA REENA SaMINATHAN V. PaNA LANA 
PalaNIAPPA. (1913) 41 I. A. 142 = 26 I. C. 228 = 

18 C. W. N. 617. 

Reference to. 

Agreement of — Interpretation of — Kvidence — Plead- 

injts in suit — Value of — Reference pending suit. 

Where, pending a suit, the parties to it refer the matters 
in dispute between them to arbitration, the pleadings in the 
suit are of assistance in the interpretation of the written 
agreement of reference, by showing the surrounding condi- 
tions W'hen the reference was made (245). (Lord Parmoor.) 
ArrORNEY-GENERAL OF MANITOBA v. KELLEY. 

(1922) 31 M. L. T. 238 (P. C.). 

— Amount to which a party is entitled — Determination 

ofy by arbitrator — Agreement for — Binding 7iature of. 

The lease provides that the purchase is to take place on 
valuation, and that if the parties cannot agree on the valua- 
tion all matters in difference thereto are to he referred to 
arbitration, the arbitration to be subject to the provisions of 
the Common Law Procedure Act, 1854. Their Lordships 
interpret this as meaning that the amount of the valuation 
is to be such as maj be determined in an arbitration. For 
then and not until then does a sum, which has to l)e ascer- 
tained in that fashion, liecome due and capable of affording 
a l ight of action. The determination of this sum is not a 
matter of independent right for which a claimant can go to 
the Courts. He is entitled only to what the arbitrators 


ARBITRATION— (C^^W.) 

Reference to— (Contd.) 

award. If this construction lie the true one it brings the 
case within the principle of Scott v. At’ery, which decided 
that while by the Common Law parties could not contract 
validly to oust the Courts of their jurisdiction, they could 
contract that no rights of action should accrue until a third 
person had decided the amount to which there was to be a 
right. This is a principle from which there is no derogation 
in the Common Law Procedure Act (4.S6). HERBERT 
IlALLEN 7'. HeNJAMIN SpaETH. 

( 1923) 33 M. L. T. 433 (P. C.). 

('- P. C. — Sections of — Reference nnder, and subject 

to — Test, 

Certain differences having arisen between the appellant 
and the respondent, two partners, they agreed that arbitra- 
tors should be appointed to settle those differences. This 
was done by an agreement in writing for submis.sion to 
arliitration, which ran as follows : — 

"Know all men by these presents, tlial we, the undersigned, 
do apjjoinl P& H as ai bitraturs, ch<jsen by tjur mutual 
Consent, to inquire into certain differences existing between 
us in regard to our partnersliip transactions, and ()>■ these 

presents granting, unto the said P cV B full ^.-ower to sub- 
stitute or appoint one or more arbitrator or arbitrators, as 
well as, if necessary, an umpire ; and further, to call for and 
examine tlie books and papers of the said partnership, as 
also any party or parties, and otherwise to take all and every 
lawful means to arrive at a fair and impartial decision, to 

1 which \\<- hereliy mutually agree and bind ourselves' to 
aliide tally and entirely.” 

1 lie agieement containeil the following memorandum at 
the foot: — "A.B. — We, the undersigned, have executed 
this power under an<i in camformity with tlie provisions of 
S. 327 of Act VIII of 1859 ; and we do hereby accordingly 
agree and bind ourselves to abitle l)y the decision which the 
within mentioned duly empowered arbitrators may ^ive 
under the aforesaid Act.” “ 

Held, that, altliough S. 326 of the Code of 1859 \\as imi 
expressly referred to in tlie sulmiission to arbitration, the 
sulmiission was under and subject to tlie sections contained 
in the Code relative to that subject. 

Their Lordships are of opinion, that this submission to 
arbitration was entered into subject to tlie provisions of this 
Code, and that the memorandum at the foot thereof is in- 
troduced for that purpose, and that unless the provisions of 
the Code wete expre'^sly excepted by the parties to the 
agreement, it must be taken a.s h;i\ing been agreed by them, 
that it was to be subject to tlie Act, and that this special’ 
notice ot .S. 327, a.s to the enforcement of the decision of the 
arbitrators, was introduced only ex t?taiore cautela for the 
purpose of expressing what, without such expression, would 
nevertheless have been implied (129-30). (Lord Romilly) 

Pestonjee Nussurwanjee V. Maneckjee & Co. 

(1868) 12 M. I. A. 112 = 10 W. R. 51 = 
lind. Jur. N. S. 69 =2 Suth. 164 = 2 Sar. 390. 

-- —A’ompulsory reference — Right of — If a vested right 
within meaning of statute saving " any ligiit in reference to 

procedure of suit.” See S'l AI L 'I E — INTERPRETATION 

PENDING SUIT. (1865) 10 M. I. A. 413 U24-6). 

Court's order of — Explanation or variatiem of 

Evidence — Subsequent facts or events — Extrinsic evidence of 
— Ad m issibi I ity. 

The consent judgment referring the matters in dispute in 
suit to arbitration, being a written document, cannot be 
explained, and much less varied, by extrinsic evidence of 
subsequent facts or events (245). {lx}rd Parmoor j) Attor- 
ney-General OK Mankioba V. Kelley. 

(1922) 31 M. L. I. 238 (P. 0.) 
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I3S 

ARBITRATION— 

Reference to — {Contd.') 

— 'Revocation of — Grounds for — dime for making 

award — Failure to fix, originally — Notice subsequently a 
party fixing time — Award not made within lime — Revoca- 
tion on ground of. See ARBITRATION — AWARD — VALI- 
DITY — Time fixed for making of Award. 

(1868) 12 M. I. A. 112 (134 5). 

Kevocatioii of' — Right ('/, of party to refereaee — 

legislation as regards — Tendency of. 

According to the proper construction of the Code of 
Civil Procedure (that is to say, construing it with reference 
to the constitution of the Civil Courts of India and the 
abiding direction to them to proceed in all cases according 
to equity and good conscience), when persons have agreed to 
submit the matter in ditference between them to the arbitra- 
tion of one or more specified persons, no party to the agree- 
ment can revoke the submission to the arbitration unless 
for good cause, and a mere arbitrary revocation of the 
authority is not permitted (130). 

The direction of recent legislation, both by English Acts 
and the Acts of the Indian Legislature, has been to put an 
end to the distinction betw’een the agreement to refei, and 
the authority thereby conferred, which formally enabled a 
person who was a party to a binding agreement to revoke 
the authority thereby conferred, and by so doing to put an 
end to the agreement for .submission to arbitration ; and to 
put such agreement for arbitration on the same footing as 
all other law'ful agreements by which the parties are lx)und 
to the terms of what they have agreed to, and from which 
they cannot retire unless the scope and object of the agree- 
ment cannot be executed, or unless it be shown that some 
manifest injustice will be the consequence of binding the 
parties to the contract (130-1). It w’as not, therefore, in the 
power of the appellant simply, at his own mere will and 
pleasure, to revoke the authority of the arbitrators in whose 
appointment he had concurred (131). (^lerd Romilly.) 
Pestonjee NUSSURWANJEE V. Maneckjee & Co. 

(1868) 12 M. I. A. 112 = 10 W.B. 61 = 
1 Ind. Jur. N. S. 69 = 2 Suth. 164 = 2 Sar. 390. 

-Scope of — Boundary dispute — Reference of — Title 

and possession — Questions as to, if included. .SV^* ARBI- 
TRATION —Award — Boundary dispui e. 

(1883) 13 C. Ii. B. 26. 

■ Scope of — Hindu Law — Co- widows — Husband’s 

properly — Disputes as to — Reference of — Unchastity of one 
of widows — Disability to inherit on her part as a result of — 
Question as to, if included. HINDU Law — Widow — 

Co-Widows — Husband’s Property — disputes as to. 

(1886) 12 I. A. 67 (69) = 11 C. 386 (390 1). 

Scope of — Private arbitrator — SucceSvSion dispute 

referred to— Decision by arbitrator according to his notion 
of wishes and intention of deceased — Validity. ARBI- 

TRATION — Arbitrator — private Arbitrator. 

(1891) 18 I. A. 73 (77) = 18C. 414 (419). 

Scope of — Will — Interpretation of — Reference of. 

See Arbitration — Arbitrator — authority of— 
Scope of. (1928) 3 Luck. 372. 

Validity of— Agreement — Order of reference — Arbi- 
tration partly under former and partly under latter. See 

Arbitration — agreement — Order of reference. 

(1926)63 I. A. 1 (10-1) = 63 C. 268. 

Submission to. 

See Arbitration — Reference to. 

Tribunal of — Substitution of another tribunal for. 

Ohligation upofi parties submitting. 

Parties who agree to set up a tribunal of arbitration are 
not bound to su^nt the case referred to another tribunal, 


ABBITBATION —{Contd.) 

Tribunal of — Substitution of another tribunal 

fox— {Co/ltd.) 


suen as a uistnct or other 


juuge. ^ haxv .) MIRZA 


Sadik Hussain mussammat Xaniz Zarah. 

(1911) 10 M. L. T. 173 = (1911) 2 M. W. N. 132 = 

21 M. L. J. 1161 (1166) 

Umpire. 

Award of. 


Correctness of— Jurisdiction of Court to inquire into 

— Decision on matters referred to him agreed to be final 

Effect. 

In a submission, in which the parties have agreed that the 
decision of the umpire, on the matters referred to him, shall 
be final, the Courts will not enquire whether the conclusion 
of the umpire on the matters referred to him is right or 
wrong, unless an error appears on the face of the award, or 
on some document so closely connected with it that it mpst 
be regarded as part of his award or unless the umpire himself 
states that he has made a mistake of law or fact, leaving it 
to the Court to review his decision (25l). 

This principle is approved on the ground that, although. 
pt)ssibly, injustice may be done in particular cases, it is 
better to adhere to the principle of not allowing awards to 
be set aside for mi.stakes, and not to open a door for enquiry 
into the merits, as this might lead to such an enquiry in 
almost every case (25l). {Lord Parmoor.) ATTORNEY- 

General of Manitoba v. Kelley. 


(1922) 31 M. L. T. 238 (P. C.). 

Error in — Interference with report on ground of — 

Propriety. 

The umpire is, under the submission, entitled to form his 
own opinion in respect of all matters submitted, from his 
own knowledge, insjjection or examination, or from .such 
other source as )»e may deem proper. 'Fhe effect of this 
provision is that it is not possible for the Court to have 
before it all the material on which the umpire based his 
decision, and that even if the Court should remit the report 
on the ground of error in the conclusions reached by the 
umpire ii could have no effective control over the ultimate 
decision (251-2). {Lord Parmoor.) AITORNEY-GeNEKAI, 
ov Manitoba r-. Keli.ev. (1922) 31 M.L.T. 238(P.C.). 

Interpretation^ xuiriancc or coniradiction of — Rvi- 

dence for purpose of — Admissibility — Jurisdiction — 
Exceeding of— Issue as to — Evidence admissible on. 

The report of the umpire is a written document which 
speaks for itself and which cannot be interpreted, or varied, 
or contradicted, by extrinsic evidence. If there is any doubt 
as to the subject-matter over which the umpire was purpor- 
ting to exercise jurisdiction, evidence may be given showing 
what was the subject-matter into which he was enquiring, 
in order to enable the Court to determine whether he has 
exceeded the limits of his jurisdiction. Such evidence may 
be given by the umpire himself or by any other competent 
witness ; but it should be limited to the i-ssue of fact, and is 
not admissible to explain or to aid, much less to attempt to 
contradict (if any such attempt should lx? made), what is to 
be found on the face of the written instrument (247-8). 
{Lord Parmoor.) ATTORNEY-GeNERAL OF MANITOBA 

7/. Kelley. (1922) 31 M. L. T. 238 (P- C.). 

Matters submitted to him for final decisiofi — Award 

on — Challenge of— Grounds — Exndence — Expert evidence — 
Ad mi ssi bi li ty. 

In a case in which the parties to a suit refei red the iiiaiter.s 
in dispute to the decision of an umpire, providing that the 
report of the umpire should be final and conclusive between 
the parties, and that the judgment .should be a final judg- 
ment for the amount shown in the said report, held.ovi^ 
motion to set aside the report, on the ground of excess of 
jurisdiction or of misconduct, that evidence giving the 
oinnion of experts on the method in which the inquiry was 
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ARBITEATIO - (CV///./.) 

Vmpixe—iCoHtd .) 

Award of — {Contd.) 

comUictecl, and traversing the condasions of tlio umpire, ac> 
stated in the report was inadmissible (244). 

In effect, the Court on this eddence was asked to review 
the decision of the umpire on questions submitted to him, 
by the parties for final decision. Such evidence w'ould not 
be admissible in the case of an award under arbitration pro- 
ceedings conducted according to ordinary practice. In the 
present submission, the umpire is entitled under the terms 
of the submission, to form his owm opinion as to the fair 
value and proper charge or allowance to be made in respect 
of all matters submitted to liim from his own knowledge, 
inspection or examinatif)n, or from such other source as he 
may deem proper. Unless, therefore, the umpire has l)een 
guilty of misconduct, it is within his discretion and authority 
either to act on his own knowledge, Inspection or examina- 
tion, or to obtain information from any other source, which 
in his opinion he may deem proper. It is not incumbent on 
him to state how he has acted, and it is impossible for the 
Uourt to ascertain what considerations have affected his 
judgment. The matter is one which the parties have intended 
to withdraw from the Courts in order that the isMie in the 
litigation may l)e finally determined by their chosen nominee, 
and all extrinsic evidence that otiier experts would have 
proceeded in a different manner, or reached a different 
conclusion should have been rejected as inadmissible (244). 
{Lord Parmoor.) A riOKXKY-CKNEKAl. <)V MAM'I'OHA 

KkJXKY. (1922 j 31 M. L. T. 238 (P C ). 

Setting aside of — Grounds — Appraiser — Omission to 

consult. .SV(r AkHITK.A'JION — APPKAISKKS. K'lC'. — 

APPKAISEK.S — I’OSniON and rights ok. 

(1922) 31 M. L. T. 238 (250) (P. C.). 

— - y (ilidity f 7 — Appraiser — Attempt to iuftueiici' umpire 

l.y—Pffcct. 

In a case in which the parties to a pending suit referred 
the matters in dispute to two appraisers, and, in the event 
of the appraisers not being able to agree, such matters were 
referred to an umpire, whose judgment was to be final and 
conclusive lx;tween the parties, the allegation was that one 
of the appraisers acted iinproix:rly in attempting to infiuence 
the umpire after his duties as an apprai.>er had come to an 
end, and when the decision on such matters, as had not 
l)een agreed iijxm between the appraisers, stood referred to 
the umpire. 

Held, that the only way in whi 'h the alleged misconduct 
<'f the appraiser at that stage of the enquiry, couKl affect 
the validity of the report of the umpire, was if it could be 
proved that such misconduct influenced in any way the deci- 
sion of the umpire (248-9). {l,ord Parmoor.') A'lTOKNEY 

General of Manitoba ?■. Kelley. 

(1922) 31 M. L. T. 238 (P. C.). 

-Misconduct — Effect of. See AKBITRA- 

-Mlsconduct of — Validity ok 

(1922) 31 M. L. T. 238 (251) (P. C.). 

Jurisdiction of. 

Basis and limit of. 

The jurisdiction of the umpire is derived solely from the 
agreement of the parties contained in the consent judgment 
referring the matter to arl/itration (244-5). {f.ord Parmocr.') 

Attorney-General of Manitoba v. Kelley. 

(1922) 31 M. L. T. 238 (P. C.). 

Exceeding of — Question as to — Evidence admissible 

on. See AKBITRAI ION— UMPIRE — AWARD OF — INTER- 
PRE-fATlON, ETC. (1922) 31 M. L. T. 238 (247-8) (P.C.). 

Question as to — Decision of, rests with Court, and 

not ivith umpire. 

Whenever there is a difference of opinion between the 
parlies as to the authority conferred on an umpire under an 


-Validity of 

TiON —Umpire 

AWARD. 


ARBITRATION— (CW/^/.) 

Umpire— (Ctf/////.) 

Jurisdiction {Contd.) 

agreed submission, the decision rests ultimately with the 
Court and not with the umpire. It would l>e imp<)s.sible to 
allow an umpire to arrogate to him.self jurisdiction over 
a question wliich, on the true construction of the submission, 
was not referred to him. An umpire cannot widen the area 
of his jurisdiction by holding, contrary to the fact, that the 
matter which he affects to decide, is within the submission 
of the parties (245). (L^ord Parmoor.) A'PI'ORNEV- 

Genekai. of Manitoba v. Kelley. 

(1922) 31 M. L. T 238 (P. C.). 

Question as to — Evidence — Proceedings at meetinif of 

appraisers and umpire before latter issued his report — 
T ranscript of — Admissibility. 

Tlie transcript of the proceedings is not atlmi.ssible unless 
it can he regarded as a document so closely connected with 
and incorporated in the report as to be considered part of 
the report, and to be looked at in the same way as the 
report itself, {f.ord Parmoor.) AITOKNEY-GeNKRAL OF 

Mantioba V. Kelley. 

(1922) 31 M. L. T. 238(243-4) (P. C.). 

Misconduct of. 

.\ppraiser — Omission to consult. Actr ARBITR ATION 

—Appraisers, etc. — Appraisers — Position and 
RIGH'IS OF. (1922) 31 M. L. T. 238 (250) (P. C. ). 

-Appraiser — Pamphlets sent by — Consulting and con- 
sidering by umpire of — If amounts to miscondu' t. 

Where, under the terms of the submission tlie umpire, in 
ca.se of tlie disagreement of the appraisers, was constituted 
the sole judge as to whether or not the work done under the 
contract in question was defective and to what extent, held, 
that the umpire was entitled to form his own opinion as to 
the fair value, and proper charge or allowance, to be made 
in respect of all matters submitted to him, from his own 
knowledge, inspection or examination, or from such other 
source as he might deem proper, and that it was therefore 
within the competence of the umpire tocon''Ult and consider 
at any time some pamphlets sent to him by one of the apprai- 
sers (249). {L^ord Parmocr.) A'ITOKNEY-GknERAL OF 
Mam iora V. Kelley. (1922) 31 M. L. T. 238 (P. C.), 

— —Validity of award — P,ffect on — Whole award to be 
set aside. 

If a charge of misconduct on the part of the umpire 
could have lx?en established, it would l)e difficult not to set 
aside the whole award, as infected in all its findings (251). 
{f,ord Parmoor.) AT'KORNEY-GeNER AL OF MANITOBA 

z/. Kelley. (1922)31 M. L. T. 238 (P. C.). 

Procedure to be followed by — Arbitrators — Points 

of difference between — Umpire asked to give award on — 
Proced lire to be adopted by — fJearing of counsel — Taking 
of evidence — Necessity. 

(’omplaint is made that the umpire appointed by the 
arbitrators did not open up the whole niatter from the 
beginning, and that he appointed no meeting, heard no 
counsel, and look no evidence. Their Lordships are of 
opinion that it was not necessary for him to do .so. The 
umpire was to give his award on points where the arbitra- 
tors differed. The arbitrators expressed their difference in 
writing and the umpire gave his award after weighing and 
considering the facts and arguments adduced by both the 
arbitrators in the documents laid before him. The award 
is therefore not open to any objection. {Lord Romilly.) 
PESTONJEE NUSSURWANJEE V. Maneckjee & Co. 

(1868) 12 M. I. A. 112 (133)- 10 W. R. 61 = 
1 Ind. Jur. N. S. 69 = 2 Suth. 164 = 2 Sar. 390. 

Report of. 

See Arbitration— Umpire— Award of. 
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ABBITRATION ACT (IX OF 1899). 

Arbitration Proceedings under. 

Arbitrator in I..egal defences — I^uty to give effect 

to. Limitation Act ok 1908— Arbitra'i ion Pro- 
ceedings. (1929) 66 M. L. J. 614. 

“ Arbitrator in — Limitation — Defence of — Duty to 

give effect to. See Limitation Act ok 1908— Arbi- 
tration proceedings. (1929) 66 M. L. J. 614. 

Prior and subsequent proceedings for — Latter if con- 
tinuation of former or fresh proceedings— Former becoming 
infructuous by reason of absence of jurisdiction of arbitrator 

appointed. See Arbitr.-\tion —Proceedings kor 

Prior and subsequent proceedings. 

(1929) 66 M. L. J. 614. 

-Prior infructuous proceedings for— Time spent in— 
Deduction of Jurisdiction of arliilrator appointed — Absence 
of Prior proceedings infructuous by reason of. See 

Limitation aci' of 1908, s. 14 — Arbitration. 

(1929) 66 M. L.' J. 614. 

— S. 9 W)~Applicahility of~I utentiofi to cxeiiide — 
What amottnis to — Contract — Constrnctiopi- — Appcai pp'oi'id- 
ed by contract to flamed committee in event of award by 
named arbitrators—Right of, incase of departure from 
scheme proi'ided by contract by application of S. 9 {If). 

The appellants and re.spondents were merchants in C’al 
cutta. By contracts in writing the appellants agreed to buy 
from the respondents a number of bale^ of jute. The con- 

^ approved by the Calcutta Baled 

Jute Irade Association, most of them containing what was 

called a home guarantee” (that is to say, a guarantee as to 
quality, condition and w’eight on terms contained in the 
London Jute Association contract), and all of tliem con- 
taining an arbitration clause in the following terms : — 

“15. In the event of any dispute whatever arising out of, 
or in any way relating to, this contract or its construction 
or fulfilment between the parties hereto, and whether arising 

before or after the date of expiration of this contract, the 

dispute shall be referred to arbitration in accordance with 

the Rules and^ By-Laws endorsed on this contract. Each 

party to the dispute shall appoint one arbitrator, and such 

arbitrators shall have the power to appoint an umpire. Both 

arbitrators and umpire must be persons engaged in the baled 

jute trade, and their award shall be final, subje't only to 

right of appeal to the Committee. The Association’s Rules 

and By-Laws as printed on the reverse, form part of this 
contract.” 

The Rules and By-Laws referred to in (he alxive clause 

included the following : — 

“Rule 27. The Committee may, at their discretion, and 
uf»n payment of the prescribed fees, hear appeals against 
arbitration awards, provided they proceed in conformity 
with the By-Laws of the Association.” B3'-Law 15 “Where 
one of the parties to a dispute shall fail to appoint an 
arbitrator within 48 hours after having been called upon to 
do so, the Chairman of the Association shall appoint an 
arbitrator whose appointment shall be as lawful and bind- 
ing upon the defaulting party as though he himself had 
appointed such arbitrator.” 

The Association referred to in the contract, Rules and 

®y*Laws was the Calcutta Baled Jute Trade Association, and 

the Committee referred to was the Committee of that 
Assoaation . 

Held, that the submission to arbitration provided for by 
the contracts contained an expression of a “different inten- 
tion” which had the effect of excluding the operation of 
S. 9 (O of the Arbitration Act (373). Peration of 

The effect of the provisions of each of the contracts is 
that on a failure by either party to appoint an arbitrator— 
which includes (in their Lordships’ opinion) a failure to 
appoint a substituted arbitrator on the death or retirement 


ABBITRATION ACT (IX OF lB99)~{Contd.) 

S. 9 (b) — {Contdf) 

of an arbitrator originally appointed— the apiwintment is to 
be made by the Chairman on behalf of the defaulting 
party , so that in every such case there are to be two arbi- 
trators, one appointed by one of the parties, and the other 
by the Chairman on behalf of the other party. Both are to 
be men engaged in the trade, and the decision of these skill- 
ed men or their umpire is subject to an appeal to the Com- 
mittee of the Association. It is to such a domestic tribunal, 
so constituted, that the parties have agreed to submit their 
differences ; and this agreement appears to their Lordships 
to be quite inconsistent with S. 9 {b) of the Act, under 
which, if it comes into operation, the decision will be made 
by a single arbitrator chosen by one party only (373-4). 

Quaere whether, if the scheme of the By I^ws were depart- 
ed from by the application of S. 9 (^), the right of 

Committee would continue to be effective 

Held further , that the respondent’s letter of the 31st July, 
1916 (quoted on p. 761 of the report in 44 M. L. J.). had 
not the effect of excluding an appointment by the Chairman 
and evidencing a new agreement to which the Arbitration 
Act, including S. 9 ib), would apply (374). 

By the letter the respondents contended that the time for 
making the award had expired, and that the Chairman had 
no authority to override the provisions of the Arbitration 
Act in that respect ; and also that the dispute did not come 
under the terms of the contract at all. They may have been 
mi.staken in both these contentions ; but there was clearly no 
intention on their part to set up any new form of arbitration 
different from that to which they had agreed (374-5). 
{Viscount Cave.) SASSOON & CO. v. RamDUIT RaM- 
kissen Das. (1922) 49 I. A. 366 = 

50 C. 1(10-1) =32 M. L. T. 19= 37 C.L. J. 336 = 
27 C. W. N. 660 =(1923) M. W. N. 372 = 
18 L. W. 537 = A. I. R. 1922 P. C. 374 = 

70 I. C. 777 = 44 M. L. J.768. 

—Appointment of one arbitrator by each party — Re- 


fusal of one arbitrator to act — Appointment of the other as 
sole arbitrator-~A7oard by him~Validity. 

A policy of insurance contained an arbitration clause to 
the following effect : — 

If any difference arises as to the amount of any loss or 
damage, such difference .shall independently of all other 
questions be referred to the decision of an arbitrator, to be 
appointed in writing by the parties in difference, or, if they 
cannot agree upon a single arbitrator, to decision of two 
disinterested persons, of whom one shall Ije appointed in 
writing by each of the parties within two calender months 
after having been required so to do in writing by the other 
P^^y* case either party shall refuse or fail to appoint an 
arbitrator within two calender months after receipt of 
notice in writing requiring an appointment the other party 
shall be at liberty to appoint a sole arbitrator; and in case 
of disagreement between the two arbitrators, the difference 
shall be referred to the decision of an umpire, who shall 
have been appointed by them in writing before entering on 
the reference and who shall sit with the arbitrators and pre- 
side at their meetings.” 

Pursuant to the above clause one of the parties appointed 
his arbitrator and called upon the other pany to appoint his 
arbitrator. The latter did so, and the two arbitrators 
appointed an umpire. Subsequently the arbitrator appoint- 
ed by the other party declined to act. The first party then 
called upon him to nominate another arbitrator but the 
latter did not do so. Thereupon the first party appointed 
his arbitrator as sole arbitrator and notified the same to the 
other party. That arbitrator published his award. 

In an action to recover the amount adjudged by the 
award, held, that S. 6 of the English Arbitration Act 
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ARBITRATION ACT (IX OF 1899)— 

S. 9 (b)— 

(corresponding to S. 9 of the Indian Arbitration Act of 1899) 
was inapplicable to the cape» and that the award was in- 
valid. iLord Buckmaster,) SOUTH BRITISH INSURANCE 

Co., l/j'D. V, Gauci Bros. & Co. (1928) 110 I. C. 290. 

Ss. 14, 15 — Award — Setting aside — Suit for — 

Maintainability — Misconduct or irregularity of arbitrator 
— Want of jurisdiction in arbitrator — Suit on ground of — 
Distinction '■^Execution of award — Effect on maintainabi- 
lity of suit on ground of want of jurisdiction. 

Any objection to an award on the ground of misconduct 
or irregularity on the part of the arlntraior ought, no doubt, 
to be taken by motion to .set aside the award ; but where it 
is alleged that an arbitrator has acted wholly without juris- 
diction, his award can be questioned in a suit brought for 
that purpase. Nor is the fact that the award has been 
enforced by exe:ution under S. l5 of the Arbitration .-\ct of 
1899 a bar to a suit to have it declared void and for conse- 
quential relief. 

S. 15 does not enact that the award, \shen filed, is to l>e 
deemed to be a decree of the Court, but only that it is to be 
enforceable as if it were a decree. {Viscon)it Cave.') SASSOON 

A Co. V. Kamduit Ramkissen Das. 


(1922) 49 I. A. 366(372-3)-60 C. 1 (9) 

32 M. L. T. 19 -37 C. L. J. 336 -27 C. W. N. 660 

1923 M. W. N. 372 18 L. W. 537 - 
A. I. R. 1922 P. C. 374 - 70 I. C. 777 ^ 44 M. L. J. 758. 

' --S. 19 — Stay of pr(x:eedings under — Order refusing — 
Appeal to P. C. from — S. 109 fc), C- P- C.— Certificate 
under — Nece.ssity, .SV^ (’. P. C. OF 190H, S. 109 — Akhi- 
TKATION ACT OK 1899. a920) 47 I. A. 124 47 C. 918. 


AREA. I 

Boundary — Conflict between — Which prevail>. See 

Deed— (’ONSTR unioN — area — Bound \K^. 

ARGUMENTTJM AB INCONVENIENTI. - 

Applicability and force of. 

It may be true that on some occasions it is not very i 
desirable to argue simply from consequences alone ; but the 
con.sequences of granting an appeal in cases of this descrip- 
tion (criminal matter) are so exceedingly strong, they are so 
entirely destructive of the administration of all criminal 
jurisprudence, that their D>rdships cannot for a single 
moment doubt that they are of the greatest importance in 
guiding them to form a judgment (193). {^Dr. Lushington.) J 

The Queen v. jovkissen mookkk iee. 1 

(1862)9 M. I.A. 168- 1 W. B.13(P. C.)- | 
1 Moo. P. C. (N. S.) 272-1 Sar. 860 = 1 Suth. 481. 

Inconvenience would not be a ground for deciding a 

case like the present (in which the question was whether, 
under the Bengal School of Hindu Law, a widow who had 
once inherited the estate of her deceased husband was liable 
to forfeit that estate by reason of unchastity) if the law were 
clear upon the subject ; but it is an argument which may 
be fairly adduced when the authorities in favour of the 
opf)osite view are merely the expre.ssions of opinion ])y 
Hindu Law officers, or by European or modern text- 
writers, however eminent, or even derisions of a Court of 
Justice, when they are in conflict with the decisions of other 
Courts of equal weight (156). {^Sir Barnes Peacock j) 

Moniram kolita V . Kerry Kolitany. 

(1880) 7 I. A. 115 = 5 C. 776 (791) = 6 C. L. R. 322 = 

4 Sar. 103 = 3 Suth. 765. 

ARMS ACT (XI OF 1878). 

S. 25 — Search under — Validity — Record of grounds 

of belief — Necessity. 

In order that a Magistrate may plead S. 25 of the Arms 
Act in defence to an action for damages for trespass of 


ARMS ACT (XI OF l91%)-{Conid.) 

S, 25 — {^Contd.') 

plaintiff’s house the preliminary conditions prescril)ed by 
the Act should have been complied with. {Lord Mac- 
nau^hten.) CLARKE r. BROfENDKA KISHORK C’hoW- 
DHUKV. (1912)39 1. A. 163 (176) - 39 C. 963(967)- 

16 C. W. N. 865 = 16 C. L. J. 231 - 
(1912) M. W. N. 760 = 12 M. L. T. 171- 
10 A. li. J. 193 = 14 Bom. L. R. 717 = 
13 Cr. L. J. 693 = 16 I. C. 601 23 M. L. J. 32. 

ARMY. 

Aliens lawfully enlisted in //is .)/ujesly\\\ along 

loith British subjects — Protection to — Jurisdiction over. 

When the Crown lawfully enlists in its forces aliens along 
with British subjects and requires of them the same service, 
loyalty and allegiance as are the duties of Ifiitish enlisted 
subjects, it extends to them the same protection in a foreign 
country, where all are serving together in the armed forces 
of His Majesty (994). {Lord Sumner.') IBKAHIM EM- 
l-LROR. (1914) 1 L. W. 989 = 18 C. W. N. 705- 

23 I. C. 678 15 Cr. L. J. 326 = (1914) A. C. 599 - 

4 Cr. L. R. 225 3 Con. L. R. 187. 

ARRANGEMENT. 

('onsent to a mode of — Me.ining and effei t of. See 
( ONSI N r— ARR ANtiEMENT. 

(1859) 7 M. I. A. 441 (464 5\ 

ASSESSMENT. 

- - Annual value of houses, buildi ngs and grounds — 
Ascertainment of— Principle of — Profits nuide — Assessment 
based on— Validity — Statute 33 Geo. ///, c. 52, S. 158 — 
C'^nstruelion. 

Under S. 158 of the Statute 3.3 Geo. HI, c. 52. assess- 
ments were directed to be made on the owners or occupiers 
of hous; s. buildings and grounds, “according to the true 
iind real annual values thereof”. 

//eld. the test or definition affordeil l^y S. 1 of the 
Statute 6 and 1 Will. IV’’, c. 96 in the words — “The net 
annual value of the several liereditaments rated thereunto, 
that is to say, of the rent at which the same might reason- 
ably be expected to let, from year to year, free from all u.sual 
tenant’s rates and taxes, and to the commutation rent- 
charge. if any, and deducting therefrom the probable 
average annual costs of the repairs, insurance, and other 
expenses, if any, necessary, to maintain them in a state to 
command such rent,” — was substantially a correct test or 
defii>ition to be applied under the Statute 33 Geo. Ill, c. 52. 

The judgment of the Court l)elow reversed because the 
assessment was not made upon the above principle. 

If of two manufacturers in the same street, carrying on 
precisely the same kind of bu.siness, by means of fixed 
machinery, one makes an annual profit of £2,000 per 
annum, ihe other an annual profit of only ;^1,000 per 
annum, that circumstance, if the respective buildings and 
machinery do not mateiially differ in size, description, extent 
or quality, cannot render the one liable to be assessed at a 
higlier rate than the other. The greater or less degree of 
.success, with which a trade or manufacture is conducted, in 
a warehouse, or manufactory, or other building, having or 
not having fixed machiner>'i depends on many and various 
contingencies and circumstances, of a nature foreign to the 
mere capabilities of the warehouse, manufactory, or build- 
ing, and cannot form a just ingredient, in any calculation, 
of its true and real annual value. {Knight Bruce, V. C.) 

Fawcett z/. The Trustees of Bombay. 

(1845) 3 M. I. A. 408 =6 Moo. P. C. 143 = 1 Sar. 296. 

ASSETS. 

Pilgrtmtax lez'iable by Zemindar— Compensa- 
tion payable to him by Gervernment on abolition of tax — 
Divisibility of., amongst his heirs. 
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ASSETS— (6>;//^/.) 

The late Maharajah Mitterjeet Sing was entitled to the 
levy of a tax upon pilgrims resorting to the temple of Gaya. 
On the abolition of the tax by the Government, a compen- 
sation was awarded to the Maharajah in lieu of it, in the 
shape of a perpetual annual payment which sum, it was 
settled by an agreement and a decree of the Siidder Court 
during the Maharajah’s lifetime, was, on Iiis death, to be 
divided in certain proportions between his two sons through 
whom the present appellant and respondent claimed as 
their heirs respectively. 

Meld , that in whatever mode the Government might think 
proper to deal with this sum with reference to the jumnia, 
the rights of the parties could not l>e affected thereby with- 
out their consent, but would continue to be adjusted accor<l- 
ing to the proportions originally established (unless they 
acquiesced in the course adopted by the Government — which 
was to reduce the amount of the junima by the amount, 
payable by Government, instead of making cash payment 
as heretofore, — and acted upon it in such a way as to indi- 
cate a fresh agreement between them. 

Government compensation for aboliiion of Pilgrims’ tax 
held to be assets, and to be divided among the grantee’s 
heirs. {Lord Chelmsford^ MaHARANKE iNDLRJtET 
KOOAR V. MUSUMMAT ISMUDH KOONWAR. 

(1865) 10 M. I. A. 329 =6 W. R. P. C. 11 - 
1 Suth. 606 = 2 Sar. 142 1 I. J. N. S. 141. 

ASSIGNMENT. 

Action at laio — Fruits of — Assignment of — Agree- 
ment for — Validity — Decree of Court — Compromise — 
Fruits under — No distinction heiioeen. 

An agreement to assign to others part of the fruits that 
may be acquired in an action at law is perfectly legal. There 
is no distinction, and can be no distinction on this pcjint, 
between the fruits of an action which the plaintiff gets by 
compromise and the fruits he would receive by a decree or 
verdict in his favour (19). {Lord Atkinsonf) VaTSAV.W A 

Venkata jAGAPATi v. poosapati venkatapati. 

(1924) 62 I. A. 1=48 M. 230 = 20 L. W. 298 = 
A. I. B. 1924 P. C. 162 =35 M. L. T. 210 = 
(1924) M. W. N. 607 = 26 Bom. L. B. 786 = 

29 C. W. N. 67 = 80 I. C. 807 = 47 M. L. J. 93(125-6). 

Construction of deed of — Claims '’Diaiudue oioing 

or payable ” — Assignment of — Right to payment accruing 
after date of deed if passes under. 

A lessor, in whose favour the lessee had executed a 
collateral agreement, dated 9th July 1895, undertaking to 
pay the lessor a sum of Rs. 500 a month for a period of ten 
years from July, 1895, executed a trust deed on 12 — 7 — 1895 
in favour of V. The question was whether the benefit of the 
lessee’s agreement to pay Rs. 500 a month to the lessor 
passed to the trustee V under the trust deed. It was con- 
tended that the right was conveyed by the general words by 
which the settlor assigned “ the outstanding debts, arrears 
of rent, mesne profits, claims, demands, and sums of money 
of whatsoever kind or description, now due owing or paya- 
ble to the settlor on any account whatsoever and all rights 
to prosecute any suit or other proceeding existing in favour 
of the settlor at the date of these presents.” 

Held^ that, on the right construction of the trust deed the 
benefit of the lessee’s agreement to pay Rs. 500 a month to 
the lessor (settlor) did not pass to the trustee V. 

The use in an Indian document of the words “now due 
owing or payable ” in defining the claims transferred, 
coupled with the words which follow restricting the transfer 
of rights of suit in respect of such claims to those existing 
at the date of the deed, shew’ that rights of the nature of 
that now under consideration, accruing after the date of the 
deed, were not intended to pass — a view which is somewhat 
strengthened by the employment of the phrase “ demands 
payable and to become payable” in the exception and reser- 


ASSIGNMENT— (C.^///^.) 

vation w’hich follows. {Sir Arthur Wilsonf) SUBRA" 
MANTAM CHETTIAR Z'. Arunachellam Chettiar. 

(1902) 29 I. A. 138 (146-7) = 

I 25 M. 603 (612) = 6C. W. N. 866 = 4 Bom. L. R. 839 = 

8 Sar. 316 = 12 M. L. J. 479. 

Crown — Assignment of lands by — Cancellation of, 

on breach of certain conditions by grantee — Provision as to— 
Cancellation on ground of breach of those condition^- 
Inquiry judicial or quasi-judicial prior to — Necessity. See 
Crown — assignment of land by. 

A. I. R. 1927 P. C. 276. 

Genuineness of deed of — Proof of. 

The Raja of Basti sued for the recovery of possession of a 
numl>er of villages forming part of his Raj. The Raja 
rested his case on a custom, by which a portion of the pro- 
perty was given to the brothers of the ruling Raja who were 
called“Babus” as “Ilak Babuni” or maintenance and by which 
on failure of male issues of such brothers the property revert- 
ed to the Raj. Plaintiff also claimed to be entitled to the 
properties by virtue of a Sipurdnama (or deed of assignment) 
executed by C, a nephew of a former Raja, in favour of the 
then ruling Raja, and also by virtue of a Warasatnama or 
will executed by the widow of C, in favour of plaintiff’s 
father. Ilcld. that the Sipurdnama and Warasatnama were 
genuine documents and that the whole of the property in 
question passed to the plaintiff. {Lord Collins.) IMDAD 

Ahmad v. Pateshri Narain Singh. 

(1910) 371. A. 60 = 32 A. 241 = 14 C. W. N. 842 = 
12 Bom. L. R. 419 = 6 I. C. 981=7 M. L. T.414. 

Goods described as being in certain w’are- 

houses of assignor — .Assignment of, to secure loan* — Validity 
— Goods not all in warehouses specified at date of assign- 
ment — Loan not advanced on tliat date, but advanced 
subsequently in instalments — Effect. See INSOLVENCY — 

Insolvent — Assignment by, of goods described as 

BEING IN certain WAREHOUSES TO SECURE LOAN. 

(1848) 4 M. I. A. 382. 

Non-existin g thing — Assignment of — Agreement for 

— V alidity — F,ffecl. 

In the case of an agreement to assign a thing not existing 
at the date thereof, as soon as the thing comes into exis- 
tence, the agreement attaches t<^ the thing so coming into 
existence subsequently ( 19*20). {Lord Atkinson.) VATSA- 

VAVA Venkata JagapatI!>. Poosapati Venkatapati. 

(1924)62 I. A. 1 = 48 M. 230 = 

20 L. W. 298= A. I. R. 1924 P. C. 162 = 

36 M. L. T. 210 = (1924) M. W. N. 607 = 

26 Bom. L. R. 786 = 29 C. W. N. 67 = 80 I. C. 807 = 

47 M. L. J. 93 (126^6). 

Property or interest that can be assigned. See CASES 

UNDER C. P. C. OF 1908, S. 60 AND TRANSFER OF PRO- 
PERTY ACT, S. 6. 

Stranger to — Unfair and unconscionable nature of 

bargain — Plea of — Right to urge. 

The question of an assignment being unfair and uncon- 
scionable is purely a question between the assignor and the 
assignee. A third party who is sued by the assignee on the 
title derived from the assignment cannot raise the issue of 
the unfairness or unconscionableness of the assignment. 
{Sir Arthur Wilson.) BHAGWAT DAYAL SiNGH v. DEBI 

Dayal Sahu. 

(1908) 36 I. A. 48 (66) =36 O. 420 (427) = 

7 O. Ii. J. 336=12 C. W. N. 393 = 

6 A L. J. 184 = 3 M. L. T. 344 = 10 Bom. Ii. R. 230 = 

14 Bur. L. R. 49 = 18 M. L. J 100. 

ASSUMPSIT. 

See LIMITATION — ^ASSUMPSIT- 
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ATTACHMENT. 

See C. P. C. OF 1908, S. 60, O. 21, R. 41, ETC. O. 38 

Rr. 5 6— Execution of decree— Aitachment in. 

ATTESTATION. 

See Deed— A T! i;.statk)n. 

(1) Hindu Daw— Will— Execution— Aitk-station. 

(2) Hindu i.aw— Reversioner — Widow — Aliena- 
tion BY— A'n'ESTATION OF DEED, AM) 

(3) Transfer OF Property act, s. 59— atixsta- 
tion. 

AUCTION SALE. 

Agreeffieni of several not to bid at — Offence if an. 

The dictum of Baron Gurney in the cajse of Levi v. Lexi 
was much relied upon to show that an agreement of several 
not to bid at an auction was an indictable offence; but this 
was a mere dictum and cannot be relied upon (133J. {Mr. 
Baron Parke.) DOOLUHDASS PEITAMBEKDASS v. R AM 
LOLL ThaCKOORSEYDASS, 

(1850) 5 M. I. A. 109 -7 Moo. P. C. 239 

Perry. O. C. 232 = 1 Sar. 403. 

Conditions of — Addition of, subsequent to sale — Vali- 
dity — Property escheated to Go7'ernment — Auction sale of— 
Ratification by higher authority — Addition of condition of, 
subsequent to sale — f.ffect. 

The conditions of sale published before the auctioii are 
the only binding conditions, and if there be inserted, .sub- 
sequently thereto, a condition of ratification, by iiigher 
authority in the memorandum of sale, its effect is, at best, 
simply to enable that authority to refu.se to ratify tlie con- 
tract by reason of the non-obsei'vance or the non-perform- 
ance of some express condition of sale. 

W^here a sale of a landed property which has been 
escheated by the Government was made by (jovernment 
without any restriction being attached to the original notice 
of sale, which .slaterl that the higiiest bidder was to be the 
purchaser ; it was held, that the Government could not, 
subsequent to the bid and the dtqxjsit of the earnest monev, 
impose any condition, bur was bound to make over posse.s- 
sion irre.spective of the character of the higiic-st bidders. 

The right to refuse to complete tlii.") .sale is founded on 
a memorandum at the foot of the statement of the biddings, 
in these teirms : — “This auction is knocked down to S. on 
the condition of its l)eing ratified by the Collector.” The 
principal question in tliis case is, whether the ratification of 
the sale l)y the C ollector was or could be made a condition 
of the sale. Now it is clear from the eviclence that what is 
sought to be imposed as a condition was no part of the 
original conditions of sale. Their Lordships appieliend 
that, looking at the terms of the memorandum, tlie words 
on the condition, etc., etc." must be qualified in this manner, 
■*that, supposing the conditions of the sale have not been 
compfied with, then the Collector might refuse to ratify it ; 
but to hold it to have been in the powei of the Collector to 
refuse to ratify the sale because the purcluiser was a rebel, 
would be a determination utterly repugnant to the terms and 
conditions upon which, according to the public notice, the 
sale was to be conducted. Even assuming, therefore, that 
the appellant is right w ith regard to the ratification of the 
Collector being a condition w-hich attaches upon the sale, he 
was bound to show that the refu^al to ratify the contract 
was by reason of the non-observance or the non-performance 
of some express condition of sale.” SheO Lall Bohra v. 

Sheikh Mahomed. 

(1869) 13 W. E. 4(P. C.) = 2 Suth. 283. 

Ingrossing or re grating — Common la7o offence of — 
Extension of — Permissibility. 

The offence of ingrossing or regrating ought not to be 
extended, and would not meet with much countenance in 
these times, when the true principles of trade and commerce 
are better and more generally understood (133). {Mr. Baron 



AUCTION SAliB-{Contd.) 

Parke.) DOOLUBDASS PKITAMBEKUASS v. Ra.MLOLL 
ThaCKOORSEYDASS. 

(1850) 5 M. I. A. 109 =7 Moo. P. C. 239-= 

Perry. O. C. 232 = 1 Sar. 403. 

Ingrossing or regrating — Common law, offence of — 

Xeecssarics of life — Offence possible only loith regard to. 

The Common Law offence of ingi ossing or regrating can 
be committed only with respect to the necessaries of life 
(132). {Mr. Baron Parke.) DOOLUBDA.SS PETTAMBER- 
DASS V. RaMLOLL ThaCKOORSEYDASS. 

(1850)5 M. I. A. 109=7 Moo P. C. 239 = 

Perry. O. C. 232 1 Sar. 403. 


Price of — Pnhmcemcnt of — Employment of age?tts 

merely for purposes of —Illegal conspiracy if aii. 

Wager contracts between the plaintiffs and defendants 
upon the price that Patna opium would fetch at the next 
Government sale at Calcutta, each party knowing that the 
other might u^'e means to enhance or depress such price. 

Held . that employing agents at such sale (all of whom 
were cognizant that the object was to enhance the price of 
opium sold) to bid, there being no crimen falsi committed, 
did not constitute an illegal con>piracy or such fraud as 
would vitiate the wager contracts (133). {.Mr. Baron 

Parke.) DOOLUBD.XSS PEITAMBERD ASS v. R AMLOId. 

Thackoorseyd.ass. 


(1850) 5 M. I. A. 109 7 Moo. P. C. 239 = 

Perry. O. C. 232-1 Sar. 403. 

Pi(^f’, s — Employment by 'vendor of — .Avoidance of 

sale on ground of. 

Jb’ authorising the employment (ff puffers, the vendor is 
guilty of a fraud on the competing bidders, and cannot pro- 
fit by it (133-4). (.1/-. Baron Parke.) DOOLUBDASS 

I’K'JTAMBERDASS r-. RAMI.OI.L THACKOORSEYDASS. 

(1850) 5 M. I. A. 109 7 Moo. P. C. 239 = 

Perry. O. C. 232 -1 Sar. 403. 


Puffing — Real bidding — Distinction . 

A puffer is not a real bidder. By arrangement between 
him and the vendor his l‘id is to go for nothing ; but as to 
tire competing bitlders. it appears to be what it is not, a 
leal bidding. {Mr. Baron Patke). DOOLUBDASS PeITAM- 
BERDASSt. KaMLOLL THACKOORSEYDASS. 

(1850) 5M. I. A. 109 (133 4) -7 Moo. P. C. 239 = 

Perry. O. C. 232 = 1 Sar. 403. 

Purchase at — Fraud on the public — If and when a. 

.sVc Contract — Wagering Contract— Fraud ok 
Winner. (1860) 5 M. I A. 109 (132 3). 


AUTHORITIES. 

AVc Decisions. 

BAIL. 


- — Person on — If can be deemed to be under imprison- 

ment. See Imprisonment — Bail. 

(1903) 30 1. A 154(158) = 30 C. 872(879). 

BAKASHT. 

Meaning of. See BENGAL ACTS— TENANCY ACT 
OF 188.5, S. 120 — WORDS — BakASH I . 

(1926) 53 I. A. 176 (180) = 6 P. 736. 

BANK OF ENGLAND NOTE. 

Number if part of contract of, quaere. {Lord 

Buckmaster.) HONGKONG AND SHANGHAI BANKING 

Corporation v. lo Lee Shi. 

(1928) 110 I. C. 127 = 28 L. W. 880 = 
A. I. R. 1928 P. C. 116 = 65 M. L. J. 627 (632). 

BANKER AND CUSTOMER. 

Cheque — Payment of amount of, to wrong person — 

Liability of Bank in case of — Mistake or inadvertence — 
Payment by. 

The que.stion in the appeal was whether a cheque drawn 
by a firm of M. N. & Co., upon the respondent bank, 
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BANKER AND CUSTOMER— (Ctv.Vfl'J 

payable to the appellants or their order, was paid to the 
servant of the appellants. The cheque was received by the 
appellants on a certain date, and on the following day they 
endorsed it in blank, and delivered it to their servant S, who 
presented it at the bank for payment. 

The respondents, in their written statement, said tliat the 
cheque was presented for payment, and the amount thereof 
was paid to S. After the plaintiffs had opened their case, 
the defendants, however, applied for leave to amend their 
written statement by the addition of a paragraph which 
would enable them to raise the defence that, if as a matter 
of fact, the bank did not pay S, l)ut some other person who 
was not a servant or agent of the appellants, but who repre- 
sented himself to be so, such payment was made in 
consequence of the negligence and default of S, and without 
any negligence or default of the bank, and that the bank 
was discharged by such payment. The amendment was 
allowed, but no evidence was given by the defendants in 
support of this view of the case. 

on the evidence, reversing the decision in appeal 
and restoring that of the trial Judge, that the respondent 
bank had, on the presentation of the cheque by the appel- 
lants servant, S, failed to p;iy tlie same in such manner as 
to be discharged of the obligation. 

Their Lordships cannot agree with tlie learned Judges 
who heard the case on appeal that the alternative was simply 
whether the bank ofheers or some of them approjiriated the 
money or S made a mis-statement wlien he said lie was not 
paid. There was another possible alternative, x'iz.^ that by 
mistake or inadvertence one of the poddars had paid the 
wrong person, and the bank officers, who may at first have 
thought they paid S, persisted in saying that they had 
(119-20). {Sir Richard Couch,') LALL CHAND t*. The 
Agra Bank, Ltd. (1891) 18 I. A. 111 = 

Bald. 510 = 6 Sar. 35. 

Customer — Deposit of money of, in names of himself 

and his wife“ payable to either or survivor” — Wife’s right 
to money on her surviving her husband. See BeNAMI — 
Advancement. (1928) 55 I A. 235. 

Customer — Money paid by — Chvnership of third per- \ 

sons in — Notice to Bank of — Constrnctir'e notice — What 
amounts to. 

To affect a bank with knowledge of the ownership of 
moneys paid into the accounts of their customers by tlie 
mere form of the signature on the negotiable documents by 
which such moneys are transferred is to proceed far beyond 
the recognised limits of the doctrine of notice, and such a 
principle if accepted would create a serious embarrassment 
to the conduct of banking business. 

V was sole agent for the appellants for the sale of kerosine 
oil for Bengal and the United Provinces. Being indebted to 
the respondent bank he paid the bank by a cheque which 
was signed “M, oev pro V sole agent for B. & U. P.”. M 
was the head clerk and manager of V’s agency for the 
appellants and the signature was authorised and honoured. 

Held^ that, even if the amount of the cheque represented 
appellant’s money in V’s hands there was nothing on the 
face of the cheque to affect the bank with knowledge of any 
infirmities in V’s title. 

Had V’s account, to which the proceeds of appellant’s oil 
business were paid, been kept with the bank under circum- 
stances that could fairly impute to them knowledge that the 
moneys were not V’s, different considerations would apply. 
{Lord Buckrnaster.) TEXAS COMPANY v. BOMBAY BAN- 
KING Co. (1919) 461. A. 250(266) = 

44 B. 139 (146-7) = (1920) M. W. N. 70 = 
11 L. W. 320 - 24 C. W. N. 469 = 
22 Bom. L. R. 429 = 64 I. C. 121 = 26 M. L. T. 370 = 

30 C. Ji. J. 446. 


BANKER AND CUSTOMER- (CW/*/.) 

Customer — Mortgage by — Payment of, from cus- 
tomer's current account — Banker's duty as regards- Interest 
on mortgage amount—Banker's right to charge, HH pay- 
ment of principal. 

In the absence of special direction to that effect a banker 
is not bound to pay off a mortgage which he has against his 
customer, from the latter’s current account, and interest is 
properly charged upon it until the customer directs that the 
principal should be paid off. {Lord Davey.) THAKHUR 
Jawahir Singh v . Lachman Das. 

(1906)9 0. W.N. 746. 

■ Bactory customer — Proprietorship of — Change in — 

I ntimatiapi of, not gwen to banker-^Pealings by him with 
Factory ivithout kncnoled ge of change — Appropriation of 

payments made in course of— Binding character of, cm 
customer. 

The appellant was the son and legal representative of one 
G, a banker, deceased. In January, 1890, G began to act 
as banker to a Factory known as the Indigo Factory. At 
that time B was the proprietor and manager of the Factory. 
From the 7th January, 1890 to the 31st October, 1891, G 
supplied funds for carrying on the Factory upon tankhas 
(orders) drawn by the manager on G’s bank. The concern 
was financed by Messrs. Gisborne & Co., (’alcutta, B used to 
tiraw luindis upon them, and these were made over to G’s 
bank, which obtained the proceeds of them and credited 
them in the account with the concern. Monthly accounts 
of receipts and disbursements used to be .sent by G’s bank 
to the Indigo Factory in duplicate. One of those used to l>e 
signed by the gomasta of G’s bank ; that used to l)e retained 
in the Factory, and the other, sent without any signature, used 
to be signed by the manager and sent back to G’s bank. The 
account for February 1890 showed a balance due from the 
concern to G’s bank of Rs. 11,395-12-6, and at the end there 
was a statement signed by B that that was correct. The 
accounts continued to be headed and attested by B in that 
way up to and including that for December 1890. 
The headings of the accounts for January, February 
and March, 1891, were altered, B being no longer called pro- 
prietor, but only manager of the Factory. He ceased to be 
the manager about the end of March 1891, and A became 
the manager, his name appearing in the accounts, which 
were attested by him down to and including October 1891. 

On 1st November, 1890, M had become the proprietor of 
the Factory, and B continued to be the manager, as stated 
above, till March 1891. when, as also stated alx)ve, he 
ceased to lx: manager and A was appointed the manager. 
No intimation of the transfer to C was, however, given to 
G’s bank, and G’s bank was not aware of the transfer to 
M until January 1891. 

On 1st November, 1890, when C became the proprietor, 
the balance due to G’s bank on the accounts was Rs. 17,673- 
8-9. That balance was carried forward to the November 
account which was signed as correct by M’s then manager 
B. After repeated demands, B in January 1891 paid to G’s 
bank Rs. 25,000 which G’s bank appropriated towards 
liquidating the debt then due including the balance due 
when B was proprietor. Subsequent monthly accounts up 
to October 1891 were also signed by the chen managers of 
M. 

The account for October 1891 showed a balance due to 
G’s bank for principal and interest of Rs. 25,058-11-lL and 
on the 27th May 1892 G brought the suit out of which the 
appeal arose against M to recover Rs. 19,179-8-0, the balance 
after giving credit for Rs. 7,348-3-7^ received on 1st May 
1892. The defence was that the plaintiff had wrongfully 
appropriated part of the Rs. 25,000 to the payment and 
satisfaction of B’s debt, and that B had no authority from 
the defendant to permit the plaintiff to make that appro- 
priation. 
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BAIJKEE AND CUSTOMER— 

Heldy that in the circumstances of the case the appropria- 
tion in question was not wrongful. 

The real claim in the suit is for the sum due on the whole 
account from February IS90 and not on the balance due in 
October. The course of business \Nas rather between G’s 
bank and the Indigo Factory than between it and the actual 
proprietor and the plaintiff’s gomasta might have honestly 
and rea.sonably believed from the previous transactions that 
the Rs. 25,000 were intended to be applied in the same 
manner as the payments had been applied in the previous 
accounts. The plaintiff’s gomasta had reasonable cause for 
believing that defendant’s manager, the former proprietor, 
had authority to make payments in liquidation of former 
debts. i^Str Richard Couch.) KaM PertaB v. MARSHALL. 

(1898) 26 C. 701-3 C. W. N. 313 -7 Sar. 466. 

BENAMI (OR BENAMI TRANSACTION). 

What is a. 

Adoption of. 

Advancement. 

Analogy in English Law to. 

Benamidar. 

Characteristics of. 

Children— Benami Purchases in names of. 
Concurrent findings on ouestion of. 

COURT'S DUTY TO KECOtJNISE AND GIVE EKKECI I'O. 

Criterion in casv. of. 

Debt— Execution Sale of. 

Decision on question of. 

Deeds forming part of one j raksac'j ion. 
Elaboration to perfection of. 

English parties domiciled in India. 

Evidence. 

Execution Sai.e. 

Father. 

Child. 

Daughter. 

Son. 

Fiction and Falsehood. 

Fraudulent benami. 

Fraudulent transfer. 

Gift OR. 

Gift in return for services. 

Hindu— Mahomedan mistre.ss. 

Hindu L,aw— joint Family. 

Hindu Law— Religious Endowment. 

Husband— Wife. 

Intention to benefit transferee ok person in 
WHOSE name property IS PUT. 

ISSUE IN case of. 

Judgment-debtor— Transfer by. 

Laches in instituting proceedings raising 

QUESTION OF, 

Legality of. 

Mahomed.^n --Son and wife. 

Mahomedan moi her- Daugh j kr. 

Mahomedan Uncle— Nephew. 

Mahomedan woman— Person with whom she 

had CONTRACrPED AN IRREGULAR MARRIAGE. 

Mortgage. 

MOTHER-IN-LAW— SON-IN-LAW. 

Nature of. 

Object for puiting property in name of a per- 
son. 

Onus of Proof of. 

Ostensible owner— Creditors of. 

Practice of. 

Presumption— On us OF proof. 

Purchase benami— Suit based upon. 

Question of. 
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BENAMI (OE BENAMI TEANSACTION)— (6V;/A/.) 
Same Transaction — Deeds foriMing part of. 
Similar Transaction — Proof of benami in case 

OF. 

Son and Wife. 

Trial Judge’s decision on ol’fsi ion of. 

What is a. 

; It isvery nmt'h the habit in India to nuke purchases 
in the names of others, and, from whatever cause or causes 

the practice may have arisen, it has existed for a series of 
years, and these transactions are known as “ Benamee 
transactions” (72). {Lord Justice Kiii ght Bruce.) (JOPFE- 

KRIST GOSAIN V. GUNGAPERSaUD GOSAIN. 

(1854) 6 M. I. A. 53 --2 Suth. 13 4 W. E. 46 = 

1 Sar. 493. 

Adoption of. 

Expianaiion for — ^Xeccsstty in India. 

Benami transactions are so common in India as to require 
no explanation why, in a particular instance, they were 
adopted (357). {Lord Justice James.) KaMAMANI AmmaI 
Z'. Kulanthai N.atchiar. (1871) 14 M. I. A 346 = 

17 W E 1-2 Snth. 493 = 2 Sar. 736. 
Advancement. 

— English i,nv. presumption of^ApplicabilUv of. 

In Lngland. where the person in whose name a purchase 
IS made is one for whom the party making the purchase was 
under an obligation to provide, the presumption is advance 
ment ; and it is said that that ouglit to ])e deemed the law of 
India also, not laecause it is the law of England, but because 
It IS founded on reason and the fitness of thing.s, or natural 
justice, that on such grounds it ought to I^e considered the 
law of India. Their Lordsliips are not .satisfied that this 
view of the rule is accurate, and that it is not merely pro- 
prn inns. V’arious reasons may be urged against the 
alistract propriety of the English rule. It is merely one of 
positive law, and not required by any rule of natural justice 
to be incorporated in any .system of laws, recognising a 
purchase by one man m the name of another, to be for the 
benefit of the real purchaser. Their ].ord.ships, therefore 
are not prepared to act against the general rule, even in the 
absence of peculiar circum.stances ; but in India there is 
what would make it particularly objectionable, namely the 
impropriety or immorality of making an unequal division of 
propel ty among chiklren (75-6). U-oni Justice firniirht 
/,riuc.) f.OPKEKKIST GOSAIN CUNGAPKKSAUn Go 

(1864) 6 M. I. A. 53 - 2 Suth. 13 = 

4 W. R. 46 = 1 Sar. 493, 

1 he exception m the English law by way of advance 

/io’eV"/'"’”"'’ ""f apply i„ i'lZ 

(205). (Sir Gccr^c Farwcll.) BiLAS KUNWar J 1 

Kanjit Singh. ( 1916 ^ 42 I. a 202 = 

37 A. 567 (666) = 17 Bom. L. R 1006 - 
22C.L J. 516 - 13 A. L J 991 I 
(1916) M. W. N. 757 = 19 C. W. N 1207 = 

18M. L. T. 248=2 I, W 830 = 

30 I. C. 299 - 29 M. L. J. 336 

- 4 he gener^ rule and principle of the Indian law as to 
resulting trusts differs but little, if at all. from the generic 
rule of English law upon the same subject ; but it k 

e.stablished that owing to the wide.spread and persis^t7n"t 
practice which prevails amongst the natives of India 

ther Mahomedan or Hindu, for owners of properly to mapi 
grants and transfers of it benami for no obvious reason 
apparent purpose, without the slightest intention of vesti^ 
in the donee any beneficial interest in the property erVn, ^ 
or transferred, as well as the usages which^ these^n^ *®^ 
have adopted and which have been protected by statnC''''''* 
exception has ever been engrafted on the eener, 1 ' 

India negativing the presumption of the resulting Uust 
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BENAMI (OR BENAMI TRANSACTION)— (Ow/rt'.) 
Advancement — {Contd , ) 


favour of the person providing the purchase-money, such as 
has, by the courts of chanc.-ry in the exercise of their equi- 
table jurisdiction, been engrafted on the corresponding law 
in luigland in those cases where a husband or father pays 
the money and the purchase is taken in the name of a wife 
or child. In such a case there is. under the general law in 
India, no presumption of an intended advancement as there 
IS in England (2/8). {^Lord Atkijison ds KerwicK v 
Kerwick. (1920) 47 I. A. 275 -48 C. 260 (263-4)- 

32C. L. J. 490-13 L. W. 466 = 
2 U. P. L. R. (P. C.) 163 = 28 M. L. T. 194 = 
(1920) M. W. N. 738 = 23 Bom. L. R. 730 = 

, ^ ^ 57 I. C. 834 = 39 M. L. J. 296. 

■hn<^hsh parties donnciUd ni India' — IIitsfxDid's pnr- 
chase tn uite's name in case of. 

1 lie aj)pellant and his wife, the respondent, were Ijoth 

born in India of English parents, and had resided practically 

all t^heir lives in India. The appellant bought land in Hurma 

with his own money, but had the sale-deeds executed in the 

name of his wife, and erected houses upon it at his own 
expense. 


In a suit instituted by the appellant against the respond- 
ent m the C hief Court of lower Hurma for a declaration 
hat the houses were held by hei as his benamidar and that 
he was the true owner of the same and for a decree directing 

the respondent to convey them to the appellant, //cA/, tha^t 

the principle of law applicable to the case was that which 

would be applied to a similar case if tried liy the Court of 

Chancery in England, that an intended advancement would 

prima facie be presumed, that that pre.sumpiion might be 

rebutted, but that the onus of rebutting it rested upon the 
appellant. 


It is a mistake to suppose that the determination of the 
question \\ Inch rule ()f law is in any given case applical)le — 
w hether it is the English presumption of advancement or 
the Indian rule of no presumption of an intended advance- 
ment— entirely depends on race, place of birth, domicil or 
residence } these are not to be tieated as being pey sc as 
decisive. What are treated as infinitely more important are 
the widespread and persistent usages and practices of the 
native inhabitants. Hut subject to this qualification it is 
their Lordships’ view that the principles and rules of law 
which would be applicable to this case if it were tried in one 
of the Courts of Chancery in England were applicable to It 
w’hen tried in Rangoon (279). (ford Atkinson.) Kerwick 
Kerwick. (1920) 47 I. A. 276 - 48 C. 260 (263 5) = 
13 Ij. W. 456 = 32 C. J. 490 =2 U. P. L. R. 163 = 

28 M. L. T. 194 = (1920) M. W. N. 738 = 
23 Bom. li. R. 730 = 67 I. C. 834 =39 M. L. J. 296. 

Hindus— ^Mahomedans — eVo distinclion between. 

The law applicable to a case in which a person alleges 
that he purchased property from his own funds, benamee, 
in the names of his wife and son, was reviewed in the ca.se 
reported in 6 M. I. A. 53, To the decision of a case arising 
between Mahomedans, none of the reasons which in the 
judgment in that case were drawn exclusively from Hindu 
law could be applied. But in both cases alike that judgment 
is authority for the propositions, that the criterion of these 
cases in India is to consider from what source the purchase- 
money comes; that the presumption is, that a purchase made 
with the money of A, in the name of B, is for the benefit of 
A ; and that, from the purchase by a father, whether 
Mahomedan or Hindu, in the name of his son, you are not 
at liberty to draw the presumption which the English law 
would draw, of an advancement in favour of that son 
(246-7). (Sir James IV. Colviie.) MOULVIK SaYYUD 
UzHUR Am V. Mussumat Bebee Ultaf Fatima. 

(1869) 13 M. I. A. 232 = 13 W. R. 1 = 4 B. L. R. 1 = 

2 Sar. 522 = 2 Suth. 279. | 


BENAMI (OR BENAMI TRANSACTION)— 
Advancement— (Cow/fl’.) 




r V lur 106 prOpOSltlOn that 

^om the purchase by a father, whether Mahomedan or 
Hindu, m the name of his son, you are not at liberty to draw 
the presumption which the English law would draw of an 
advanceineiy in favour of that son (247). (Sir James IV. 

Co/wu.) moulvie Savyud Uzhur Ali z/. Mussumat 
Bebee Ultaf Fatima. (1869) 13 M. I. A. 2^ = 

13 W. R. 1=4 B. L. R. 1 = 2 Suth. 279 = 

2 Sar. 622. 


Ihe law as to benami conveyances taken by a father 
mlhe name of a son, whether in Hindu or Mahomedan 
families, should l)e con.sidered in all Courts in India as con- 
clusively settled by the deci.sion of the Privy Council in 
Gossain v Gossain (6 M. I. A. 53). (Sir Joseph Napier.') 

Nawab azimut .Alt Khan v. Hurdwaree Mull. 
(1870) 13 M. I. A. 396 (401-2) = 14 W. R. P. C. 14 = 
5 B. L. R. P. C. 578 = 2 Suth. 343 = 2 Sar. 671, 


II nsband Bank deposit of his money in name of 
wife or in ioint names of himself and his 7 vife. 

The general principle of equity, applicable both in this 
country and in India, is that in the ca.se of a voluntary con- 
veyance of property by a granti'r. without any declaration 
of trust, there is a re-suiting trust in favour of the grantor, 
unless it can be proved that an actual gift was intended. An 
exception has. however, been made in English law; and a 
gift to a wife is presumed, where money belonging to the 
husband is deposited at a Hank in the name of a wife, or, 
where a deposit is made in the joint names of both husband 
and wife. This exception has not been admitted in Indian 
law, and there is, therefore, under it no presumption of an 
intended advancement, (ford Parmoor.) GURAN DiTTA 
r-. Ram Ditta. (1928) 65 I. A. 236 = 

56C. 944=32 0. W. N. 817=29 Pnnj. L. R. 429 = 
28 L. W. 66 = 109 I. C. 723 (2) = 48 C. L. J. 119 = 

5 O. W. N. 668 I. L. T. 40 Lah. 144 = 
30 Bom. L. R. 1384 = 26 A. L. J. 1215 = 
(1928) M. W. N. 917 = A. I. R. 1928 P.C. 172 = 


56 M. L. J. 661. 


Husband — Purchase in wife's name by. 

A purchase in India by a native of India of property in 
India in the name of his wife unexplained by other proved 
or admitted facts is to be regarded as a benami transaction 
by which the I>eneficial interest in the proi>erty is in the 
husband, although the o.stensible title is in the wife. The 
rule of the law of England that such a purchase by a husband 
in England is to be assumed to l)e a purchase for the 
advancement of the wife does not apply to India (283). 
(Sir John Edge.) SURA LaKSHMIAH CHETTY v 

Kothandarama Pillai. (1926)62 I. A 286 = 

48 M. 606 = 23 A. L. J. 662 = 
42 C. L. J. 8 = 27 Bom. L. R. 1076 = 
29 C. W. N. 1013 = (1926) M. W. N. 717 = 

3 P. L. R. 290 = 23 L. W. 138 = 88 I. C. 327 = 
A. I. R. 1925 P. C. 181 =49 M. L. J. 109. 

Son — Father's purehase in name of . 

The appellant and respondent were brothers, and joint 
heirs by the Hindu law of their deceased father, R. Many 
years before his death, and previously to the birth of the 
appellant, R purchased a talook in the name of the respond- 
ent. The question for decision in the case was whether the 
said talook did or did not, at the time of R’s death, form 
part of the real estate of R, so as tc pass to the appellant 
and respondent jointly under a general devise to them con- 
tained in his will, or de.scended to them as joint heirs in case 
of intestacy. The case of the appellant was, that the talook 
formed part of his father’s real estate. The respondent, on 
the contrary, contended that it was his separate property, 
having been brought by his father in his name, for his 
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BENAMI (OE BENAMI TEANSAOTION)— 
Advancement— 


separate use and benefit. There was no question but that 
all the purchase money was provided by R. It was certainly 
not the money of the respondent. 

Held^ differing from the Supreme Court, that, according 
to the law by which the case must be governed, the pre- 
sumption in favour of the transaction being a henami 
tr^saction was different from that which would have 
existed by the law of England, and that the onus was on 
the respondent to prove whether what was prima facie the 
nature of the transaction was really not so (79). {Lord 
Justice Knight Bruce.) GOPEEKRIST GOSAIN v. GuNGA- 
PERSAUD Gosain. (1854) 6 M. I. A. 63 = 2 Suth. 13 = 

4 W. R. 46 1 Sar. 493. 


A Mahomedan, during his lifetime, caused the kabu- 

liat of the village in suit, together with the entire taluka, to 
be executed in the name of his sons, so that in virtue tliereof 
they continued in possession during their father’s lifetime, 
and after their father’s death they held continuous possession 
till 1263-F : in the mirldle of 1263-F, when British rule was 
established, the entire taluka was settled witli strangers 
for non-payment of the arrears of Government revenues ; 
after 1206-^* (1859), on the re-occupation of the province, 
the settlement of the entire taluka was made with the 
deceased Mahomedan in the absence of the plaintiff. 7’he 
sons relied upon the kabuliat, and the possession under it, as 
evidence that their father in his lifetime made tliem real 
owners of the estate, and that they were not furzidars. 

AV/i/, that the onus of proving that the sons were made 
real owners of the estate, and tliat tliey were not furzidars. 
lay upon them, tliere l^eing, according to the law in India! 
no presumption in their favour from the fact of their lieing 
the sons of the decea^ed (98). {Sir Richard Couch.) 

Abdul Walid Khan v. Mussamat Nuran Biri 

(1885) 12 I. A. 91 ^ 11 C. 597 (604) 4 Sar. 627. 

Analogy in English Law to. 

A benami transaction is quite unobjectionable and has 

a curious resemblance to the doctrine of the English law tlial 
the trust of the legal estate results to the man who pays the 
purchase- money and this again follows the analogy of the 
English common law that where a feoffment is made with- 
out consideration the use results to the feoffer (205). {Sir 
George Farwcil.) BiLAS KUNWAR UEORAJ KaNJIT 
Singh. (1916) 42 I. a. 202 = 37 A. 557 (565) = 

17 Bom. L. R. 1006 = 22 C. L. J. 516 = 
13 A. L. J. 991 = (1916) M. W. N. 757 = 
19 C. W. N. 1207 = 18 M. L. T. 248 = 2 L. W. 830 = 

30 I. C. 299 = 29 M. L. J. 335. 

A benami dealing has a curious resemblance to the 

doctrine of our English law that the trust of the legal estate 
results to the man who pays the purchase-money, and this 
again follows the analogy of our common law that where a 
feoffment is made without consideration the use results to 
the feoffer (9). {Mr. Ameer AH.) GUR NarayaN r-. 
Sheo Lal Singh. (1918) 46I.A. 1=46 0. 666(674-6) = 
17 A. L. J. 66 = 9 L. W. 335 = 23 C. W.N. 631 = 
12 Bur. L. T. 122 = 49 I. C. 1 = 36 M. L. J. 68. 

Benamidar. 

ADMISSION BY ONE. 

Admission of henami nature by one — Rffeci against 

other alleged benamidars of. 

In a case in which the question was whether a purchase 
by a person in the names of his .son and wife was or was 
not benami for him* held., that the admission of the son that 
it wa.s l>enami. though it directly applied only to one portion 
of the property in question, threw a light upon, or at least 
tended to corroborate, the direct evidence which had l>een 


BENAMI (OR BENAMI TRANSACTION)-(CW./.) 
Benamidar— (C(7//A/.) 

Admission by one— (c V//^ rt'.) 

given as to the nature of the other transaction (247). {Sir 
James bC. Colvilc.) MOULVIE SaYYUD UZHURALI?-. 

Mi'SSumat Bebe?: ultaf Fatima. 

(1869) 13 M. I. A 232 - 13 W. R. 1 = 
4 B. L. R. 1 - 2 Suth. 279 = 2 Sar. 522. 

Contract by — Ciwcuaut.i iu — Biudiug character of^ 

on real cmaier. 

There may be circumstances under which the real parties 
may be bound, althougii the contract is entered into nomin- 
ally with the benamidar. No doubt, no sucli general pro- 
position can be laid down as that l^ecause tlie contracting 
party was only what is called a benamidar, therefore ail the 
covenants which slie made in the transaction are binding 
upon the true owners of the property. Cases may be suppos- 
ed where the contract may be intended to be made, and may- 
be, in fact, made witli the nominal party only ; but on the 
other hand, there may be cases where the contract is with 
the leal parties, and probably in tlie greater nuinlxT it will 
I>e found that the c ontract is so made ; and when persons 
are interested an the one side in the estate, and on the other 

in the money to be received for the estate, the parties who 
are so l^eneficially interested on either side are those between 
whom it may be e.\pected that the contract would actually 

be. The question in all such cases will lie whether the 
l)enamidar was dealt with as tlie sole contracting party or 
wliether she entered into the transaction as the agent and on 
behalf of the real owners and by their authority (l98-9) 
{Sir Montague E. Smith.) BlSHES\\ .\KI DeBYAz/. GOVIND 
Beks.m) I kwari. (1876) 3 I. A. 194 = 26 W.R. 32 = 

3 Suth. 284 3 Sar. 626 = Bald. 7. 

IlN BOTHKCA'i ION 01 lM<OP]-;K'I'\' HEI-D BY. 

~ -I/ypothccatee's suit on^iiganist benamidar and real 
owner — Mainiainalnlity^lXt ree. in suit—Eorm of^ 
Hypothecation induced by real c 7 vucr. 

In execution of a decree tor money obtained against II 
and tinotlier certain sliares in certain villages were purchas- 
ed by N for Ks. 12, .325. i'iie purchase was made by N 
benami for B. Both the sum required for depo.siting the 
earnest money, and the sum of Ks. 9.000, the balance of the 
purchase-money, were, at B’s instance, borrowed by N 
from S. the lather of the appellant. After the purchase N 
executed, also at the instance of B, a hypothecation, mort- 
gaging the purchased shares of the villages to S to secure the 
payment of the Ks. 9,000 and interest. S was, at the time 
when he advanced the amounts to N and at the time when 
he took a hypothecation deed from him, aware that N w-as 
only a benamidar and that B was the real owner of the 
shares purchased. Nevertheless S instituted a suit on the 
hypothecation bond against N only, and obtained a decree 
for payment of the money and an order that the decree 
should be e.xecuted against the property hypothecated. At 
the sale held in execution of that decree S himself became 
the purchaser of the property. Subsequently S brought tw-o 
suits against B and two others to recover possession of the 
property. Those suits were dismissed on the ground that S 
was aware that N was only a benamidar, that nevertheless 
he obtained a decree upon the hypothecation bond against 
N alone, and that by his purchase in execution of that decree 
he acquired no valid title to the property. 

Thereupon S instituted the suit out of which the appeal 
arose against B & N, seeking to recover the balance of the 
amount of the hypothecation bond from B personally, and 
also against the property hypothecated in the bond. 

Held, reversing the High Court, that, although, after the 
judgment in the former suit, it might l)e difficult to hold 
that the deed executed by N was a valid hypothecation of 
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B£NAMI (OR BENAMI TRANSACTION)— 
Benamidar — {Contd . ) 

Hypothecation ok property held ^\~-{Contd) 

the property, the facts admitted by I! and also found by 
the court in the former suit between the parties were suffi- 
cient to show that S was entitled in equity to have it declar- 

ed that the sums claimed with interest were a charge uoon 
the property (110-1). 

Their Lordships accordingly passed a mortgage decree 
KSir Richard Couch?) SaRJU PAKSHAD 7-. BiR liHADDAR 

Sewak Panday. (1893) 20 1. A. 108 = 15 A. 304 = 

6 Sar. 7. 

Mortgage bv~Validity of— right to dispute- 

estoppel. 

Real inu7ier — Right of — Benami character known 
to mortgagee, 

A person, in whose name property was put benami to 
protect it against the claims of certain cerditors of the real 
owner, executed a mortgage of that property in favour of 
the plaintiff, who was, however, not misled by that fraudulent 
device in taking the mortgage. In a suit lirought to enforce 
the mortgage, held,, that the real owner was not estopped 
from showing that tlie property mortgaged to the plaintiff 
did not belong to the mortgagor at the date of the mortgage 
(66-8). {Sir Barnes Peacock.') MOHESH LaL v. MOHUNT 

Bawan Das. (1883) 10 I. A. 62=9 C. 961 (973 4) = 

13 C. L. R. 221=4 Sar. 424. 

— I Real owner's decreediolder—Execution purchaser 

Right of^Estoppel against real owner — Effect of. 

Where the benamidar of certain property exercising acts | 
of ownership mortgages it to a bona fide mortgagee for 
consideration without notice, neither the true owner nor his 
judgment-creditor purchasing the property in execution of a 
decree subject to the rights of the mortgage, can question 
the rights of such mortgagee. (^/> Rickard Couch,) Mir 

Mahomed Mozuffer Hossein v. Kishori Mohun 
Roy. (1895) 22 1. A. 129 (137) = 22C. 909 (919 20) = 

6 Sar. 683 = 5 M. L. J. 101. 

Real inoner's heirs — Estoppel against — Conduct 

amounting to. 

A Mahomedan executed a benami gift deed in favour of 
his wife and registered it. After his death, his widow, 
claiming to be entitled under the said deed to the property 
comprised therein, mortgaged the same. A, her son by the 
deceased, represented his mother in the whole transaction of 
the mortgage. He acted with one G as am-mokhtar on her 
behalf under a power-of-attorney authorising him to do so ; 
he signed the mortgage on her behalf and in her name ; and 
he and G received the money advanced by the mortgagee, as 
appeared from the official certificate by the Sub-Registrar 
indorsed on the deed. 

Held^ that the actings above referred to on the part of A 
created an estoppel against him, or any one claiming in his 
right, from disputing the title of his mother to grant the 
mortgage (212-3). 

They (the said actings) amounted to a declaration by A 
to the lender that the gift deed in favour of his mother was 
a valid deed, or, in any view, that if the document was open 
to legal objections. A, as the person entitled to challenge 
the deed, w'aived his right to do so, and consented for his 
interest to represent and to hold the deed of gift as valid, 
and consequently as giving a legal right to his mother, as 
the proprietor, to grant the mortgage. There was a distinct 
representation by A professing to act as his mother’s attor- 
ney, that she was owner in possession, having a good title to 
create a valid mortgage affecting the lands. It is quite im- 
possible to take any other view of the effect of A’s conduct 
in the whole transaction, and particulatly his signing the 
mortgage and taking payment of the money ; and it is 
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mortgage by— Validity of— Right to dis 

pute— Estoppel -( o«/r/.) 

equally clear that the transaction was concluded on the 
footing of that representation, and that the creditor was 
thereby induced to lend the money on the security of the 
mortage. In this state of the facts the terms of S. Il5 of 
the Evidence Act directly apply to the case, for A, having 
by his acts and the declaration which his acts involved, in- 
tentionally caused the lender to believe that his mother, as 
proprietor under the deed of gift, was entitled to grant the 
mortgage, neither he nor a purcha-ser from him can be 
allowed to deny the truth of what was thereby represented, 
believed, and acted upon (213). {ford Shand.) SARy»T 
Chunder Dey V. Gopal Chunder L^ha 

(1892) 19 I. A. 203 = 20 C. 296 (307 8) = 6 Sar. 224. 

heirs—Right of~^Estoppel against real 

owner^Effect , 

A Mahomedan executed in favour of his wife a benami 
deed of gift and registered it. After his death, his widow, 
claiming title under the deed of gift, mortgaged the property 
comprised in it. During the husband’.s lifetime, he did 
nothing else which would have the effect of holding out his 
v\ife to the world as the owner of the property. He never 
parted with the possession of the property. There was no 
mutation of names in the Government registers, and practi- 
cally nothing different from an ordinary l^enami arrange- 
ment. ® 

fields that in the state of facts abovementioned no plea of 
estoppel could be urged against the heirs of tlie deceased 
husband founded on his actings (21 1). 

The mortgage by the widow was granted after the death 
of her husband, and consequently after his children had 
become proprietors of certain shares of tlie property held in 

title by their mother as benamidar (210). The appellants 

(who urge the plea of estoppel) cannot point to any declara- 
tion, act, or mission, on the part of the luisliand which they 
can successfully maintain could warrant them in believing, 
and acting on tlie belief, that the widow was the owner of 
the property which they purchased (211). 

If the mortgage had l)een granted by the widow (the 
benamidar) during her husband’s lifetime and in circum- 
stances showing thv.t he consented to her granting the deed, 
estoppel might have been successfully pleaded against his 
heirs in answer to any challenge of the deed by them (210). 
{ford Shand.) SaRAT CHUNDER DEV v. GOPAL CHUN- 
DER I. AHA. (1892) 19 I. A. 203 = 20 C. 296 (304-6) = 

6 Sar. 224. 

Mortgage by real owner. 

fo enforce — Benamidar if a necessary party to. 

See Mortgage— Suit to enforce— Parties— Real 

OWNER alleged. 

(1862) 5 M. I. A. 271 (277). 

Ownership — Indicia of, in name of Benamidar. 

-Practice of — Inference adverse to real oivner from 

— Petition to Collector by real oivner putting forward 
benamidar as owner— Petition in connection with payment 
of Government revenue — Inference adversee from. 

It is perfectly well knowri to be a common practice in 
India where property is in the name of a man, although 
not the true owner, that all the proceedings as far as the 
Government is concerned take place in his name(l59). 

In a case m which the question was whether an execution 
purchase made by C, the predecessorjin interest of the plain- 
tiffs, was made on his own behalf, or as benamidar for the 
appellant, his principal, the other evidence in the case satis- 
factorily established the fact that the purchase by C wa.s as 
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Ownership- Indicia of, in name of benami 

VAR— {Cm ft/,) 

benamidar for the appellant. The plaintiffs relied upon 
certain petitions presented by the appellant to the Collector 
in connection with the payment of the Government revenue 
due in respect of the property purchased. In the first the 
appellant did not put forward his own title ; in the second 
he put forward C as the owner of the property. 

//e/d, that no very strong inference could be drawn 
against the appellant from the fact that in the petition he 
stated the title according to what it ostensibly was (l59). 

All that the appellant then wanted to do was to pay the 
Government revenue, so that the estate should lye in no 
danger of being forfeited (l59). {S/r Montague E. Smith.') 
LOKHEE NaRAIN ROV ChOWDHRY z\ KaLYPUDDO 

Bandopadhya. 

(1876) 21- A. 154 = 23 W. R. 358 = 3 Suth. 122 = 

3 Sar. 472 

Ownership — Apparent. 

• — ’ }/eal owner's enjoyment — bar to. 

In the ordinary case of benami the holding of a settle- 
ment or transfer by the benamidar would not interfere with 
the real owner’s enjoyment (174) {l^rd Hobhonse.) 

Muhammad Imam Ali Khan v. Sardar Husain 
Khan. (1898)26 I. A. 161-26 C. 81 (97) = 

2 C. W. N. 737 -7 Sar. 432. 

Purchaser from. 

Real owner’s suit to recover property from. See 

Benami— Benamidar— Sale by— Real owner. 

Sale by. 

Real owner — Sale to — Contract for — Suit Ijy real 

owner for specific performance of, and for recovery of pro- 
perty — Nature of — Limitation — Benamidar legal and bene- 
ficial owner— Conti act on fool of. Limitation .\cr 

OF 1908, Art. 1 L’^—Appi.icabilitv— Benamidar. 

(1922) 49 I. A. 335 = 45 M. 641. 

//eal owner — Suit to reamer property so/d from pur- 
chaser — Onus of proof in~l^ossession /on g with purchaser. 

The defendants claimed the suit property under a pur- 
chase thereof by their father from B, a Mahomedan woman. 
The plaintiffs were the daughter of B by M, and the husband 
of that daughter. They sued for the recovery of the pro- 
perty, alleging that B was a mere Ijenamidar for M, and that 
the property was really purcha.secl by M in B’s name. The 
defendants claimed to \ye purchasers for value from B 
without notice of the benami title. They had l)een in 
possession for nearly 24 years. 

He/d, that the onus was very strong on the plaintiffs to 
defeat a possession for .so long a period of property for 
which full value had been given to the person in the apparent 
ownership of it (42). {Sir Montague K. Smith.) RaM- 
COOMAR KOONDOOz/. MACQUEEN. 

(1872) Sup I. A. 40 = 11 B. L. E. 46 = 
18 W. R. 168 = 3 Sar. 160 = 2 Suth. 656. 

— Reai ownet — Suit to reccn^er property so/d frotn pur- 

chaser — Onus of proof in — Purchase for va/ue without 
notice — P/ea by purchaser of. 

The appeal arose out of a suit brought by the plaintiff- 
appellant to recover possession of land which he alleged to 
have l)een conveyed to him by one G for the sum of Rs. 
30,000 by a deed, dated 15 — 9 — 1871. The defendants in the 
suit w’ere G himself and the respondents in the appeal to the 
P. C, The respondents alleged that G, though registered as 
owner of the property in question, was a mere I^enamidar, 
and that they were the true owners, and had Ijeen conti- 
nuously in possession. G filed a written statement, in which 
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Sale by— ( cw*/.) 

he supported the contention of the re.spondents a.s regaids 
the title to the properly, and <lenied that he ever executed 
the deed of sale alleged by the plaintiffs, or received the 
consideration. 

Both the Courts below found that G was a mere l>enami- 
dar. and that the respondents were the true owners, and 
had been always in possession, and there was no dispute on 
those points in the appeal to the P. C. But, while the first 
Court found that the plaintiff was a purcha.^er for valuable 
consideration in the bona fide heWei G was the reai 
owner, the High Court weie not satisfied that G ever execut- 
ed the deed of September 18/1 or received the money. They 
therefore reversed the cie. ree below, and dismi>sed the suit 
with costs. 

On appeal by the plaintiff, lield that, when it had been 
.shown that the alleged vendor was not the true owner, the 
plaintiff could only rely on his claim as purchasing in good 
faith for value frt)m a person who, by the act of the true 
owners, had become the apparent owner (281). 

IJe/d further, on the evidence, that tin- plaintiff, who was 

Ijound to give dear evidence that he paid money on the 
faith of G’s title, had wholly failed to do so (282). {Sir 
Arthur Hobhonse.) RUTJ'O SiNGH v. BajraNG SinGH. 

(1883) 13 C. L. R. 280 = Bald. 475. 

Pea/ erwner-^Suit to recemcr pyoperty S‘dd from pur- 
ehaser—Purc/iase for z'a/ue without notice —P/ea of— 
Appea/—Maiutainahi/ity for first time in. 

*1 lie appellants, who had purchased the suit property in 
e.xecution of a decree obtained by them against A, sued for 

the recovery of the same freed from the mortgage thereon 
created in favour of the respoiulents by A’s wife, on the 

ground that the wife was merely a benamidar for her hus- 
band. The re.spcjnfleiits did ncit eitiier in their written 
statement or at the trial raise the plea that they were 
fide mortgagees for valm^ without notice of tlie wife being a 
mere Iienamidar. In llie appeal to the High ('ourt, howe\er, 
the plea was allowed to lie raised by diem, and was gi\'cn 
effect to, notwithstanding <>bjection taken I>y the appellants. 

He/d. that the High C-ourl acted rightly in allowing the 
plea (136 7). {Sir Richard Couch.) Mir MaHOMED 

Mozufeer hossein 7'. Kishoki Mohun Roy. 

(1895) 22 I. A. 129 = 22 C. 909 (919) = 

6 Sar. 583 = 6 M. L. J. 101. 

Real o7oner — Suit to reawer property S(dd from pur- 
chaser — Title of benamidar — Inquiry into — N'eeessity 

Plea by real twner of~~Nature of inquiry to be made— 
Allegation as to — A^eeessity, 

In the case of a purchase from the apparent owner the 
circumstances which should prompt inquiry as to whether he 
is the real owner or not may be infinitely varied ; but, with- 
out laying down any general rule, it may be said that they 
must be of such a specific character that the Court can place 
its finger upon them, and say that upon such facts some 
particular inquiry ought to have been made. It is not enough 

to assert generally that inquiries should be made, or that a 

prudent man would make inquiries ; some specific circum- 
stances should I)e pointed out as the starting ]X)int of an 

inquiry, which might be expected to lead to some result 
(44 5). {Sir Montague K. Smith.) RaMCOOMAR KOON- 
DOO V. MaCQUEEN. 

(1872) Sup. I. A. 40 = 11 B. L. R. 46 = 
18 W.R. 166 = 2 Suth. 656=3 Sar. 160. 

Real owner’s heirs — .Suit by, to recover property sold 

— Estoppel by misrepresentations of real owner Plea 

specific of, in defence -Necessity- Plea that benamidar was 
real owner—Proof of estoppel under— Permissibility. See 
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act— S. 115— PLEA OF Estoppel— SPECIFIC 
^ , ( 1873 ) 2 Suth. 809 (816-6). 

A/ to dispule—Estoppe! -Kea! mouer 

l-ioldtng out bcuamiday as cnvner Eff'eit. 

It IS a principle of natural equity, winch must l)e univer- 

out as the owner of an estate aiul a third person 

JlTJ? f u apparent owner in the l^elief 

that he IS the real owner, the man who so allows the other 

to hold himself out shall not be permitted to recover upon 

his ^ret title unless he can overthrow that of the purchaser 

by showing, either that he had direct notice, or something 

which amounts to constructive notice, of the real title or 
that there existed circumstances which ought to have put 

him upon that, if prosecuted, could have led to a 

discovery of it (43-4). i^S it Montague H. Smith.) RaMCOO- 
mar Koondoo V. Macqueen. 

(1872) Sup. I. A. 40 = 11 B. L. R. 46 - 

„ , . , 18 W. R. 166 = 3 Sar. 160 = 2 Suth. 656. 

^^^btdity o/-- Eight to dispute — Rent mvner's ri ^ht 

^/. against — Conduct amounting to — Effect on 

his hetr. 

, H- of property executed in favour of 

a Hindu lady stated that the vendor had received the full 
amount of the price therefor from her Stridhanam fund 
hrough her husband. The lady in her turn sold the pro- 
^rty to the defendants, who were bona fide purcha.sers of 
he proj^rty, for the full value thereof. It appeared that 
the lady s husband during his lifetime had in every way, 
twtii publicly and privately, whenever he was called upon to 
make any representation on the subject, always represented 
that the property conveyed by his wife was her property In 
a suit brought after the husband’s death by his heirs to 
recover the property from the defendants, alleging that the 
money with which the purchase was made in the name of 
the wife was really the husband’s money, and that the hus- 
band was the real owner of the property purchased and the 
wife a mere benamidar for him, held that, under theciicum- 
stances of the case, it would l>e contrary to every principle 
of equity that the defendants should be turned out of the 
property in favour of the heirs of the husband (814). 

It aiyears to their Lordships that there was a misrepresen- 
Ution by the husband in allowing the property to be taken 
by the wife under a deed of sale, representing that the 
purchase-money was her Stridhanam, and in all his 
acts, both public and private, during his lifetime, that 
the property was his wife’s. After that representa- 
tion on the part of the husband, his heirs were 
no rnore entitled to recover than he himself would 
have been in his lifetime. The heirs, claiming by descent 
from the father, were as much bound by the misrepresenta- 
tions made by the father, as the father would have been if 
the wife in his lifetime had actually sold the property to a 
purchaser (8l5). {^Sir Barnes Peacock.') LUCHMUN 

Chunder Geer Gossain v. Kali Chunoer Singh. 

(1873) 2 Suth. 809 = 19 W. R. 292 = 4 Sar. 802. 

The manager of an encumbered estate put up to public 


auction one of the villages appertaining to the estate. The 
nominal purchaser was one K, but he was as a matter of 
fact put forward by the zemindar of the estate, who provid- 
ed him with the money. No conveyance was executed by 
the manager in favour of K. On the restoration of the 
estate to the zemindar, he caused L, the adopted son of K 
who had by this time died, to execute a conveyance of the 
village in favour of R. The deed purported to be a deed of 
sale, but in reality no money passed, L merely acting on the 
command of the zemindar. R subsequently applied through 
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1;:™ ' t ,£'■ 'r ■ ». 

vilUge Government register as proprietrix of the 

In a suit lirought by the purchaser of the village from R 

■> son, the zemindar Jiaving ^ed in tl^ 
■nterval.for a declaration of the plaintiff’s fitlfand for 

clainnng under him, including his son, were estopped from 
tienymg the title of K and of the plaintiff. 

1 he ^mindar was the true owner, and K was a mere 
trustee for the zemindar. L only succeeded to his father’s 
trusteeship. Further, as the zemindar was the proprietor of 
the estate of which the village in question was a part, when 

the right of K to get a conveyance became extinct, the full 

right as well as the title was in the zemindar. In this posi- 
tion of affairs not only did the zemindar cause T to execute 
the conveyance but he actively assi.sted K in obtaiiiint; 
regi.stianoii and mutation of names. V»y so doing he caused 
her to change her position, for by registration, she became 
l>ouncl for all the State liabilities which attach to the 
registered holders of immovable property. By these 
actings the zemindar, if he had been alive, would have been 
estopped from claiming back the property, and the present 
defendant, his son who has succeeded by gratuitous title 
cannot also do so (101-2). {Lord Dunedin). RaIAOF 
Deo 7*. Abdullah. (1918) 45 I. A. 97 = 

45 C. 909(918 9) =16 A. L. J.676 = 

(1918) M. W. N. 406-22 C. W N 891 = 

onl- W- 163 = 24 M. L. T. 62 = 28 C. L. J.' I 9 L 
20 Bom. L. R. 861 = 45 I. C. 770 36 M. L. J. 46. 

Sale deed by — Covenan js in. 

Binding character of, against real oivner. 

Where it appears that the real owner authf)rized not only 
the sale by the lienamidar itself, Un a sale in the very terms 

of the deed of sale executed by him. all the stipulations in 
the deed are binding on and enforceable against the real 
owner. Contra where the real owner authorised the sale only 
and the Ijenamidar exceeded his authoiityby entering into 
particular stipulations (199). (Sir Montague E. Smith.) 
Hisheswari Debya 7'. Govind Persad Tewari 

(1876) 3 I. A. 194 26 W. R. 32 = 3 Suth. 284 = 

3 Sar. 626 = Bald. 7. 


for — Mai ntai liability^ — Conditions. 

The plaint alleged that the three 'first defendants were the 
real purchasers of a mahal at a rent sale of the same but 
that they caused the name of their mother. Defendant 'no. 
4, to be entered as purchaser. It further alleged that being 
indebted to the plaintiff, the three first defendants, the rea^ 
owners of the mouza caused a kabola to be executed by the 

nfhU rlpl t in part satisfaction 

tk ^ fk^ . became witnesses to the deed of sale, and 

that the defeni^nts 1 to 3 received the balance of considera- 
tion in cash. The plaint then referred to a stipulation in 
the deed of sale to the effect that the executant of the deed 
^^ouIdput matters right in the event of any one giving 
trouble to the plaintiff by making any objection to the sale, 
and that, in the event of her failing to do so, she would 
return the consideration money, and that in default the 
plaintiff might realise it by means of a suit. The plaint 
then alleged that, after the plaintiff had held possession of 
the mahal, he was ousted from it by the Collector of Bur- 

dwan as receiver of the estates to which the mahal apper- 
tained. that thereupon the plaintiff applied to the High 
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Sale-deed by— Covenants in. 

Court, which had appointed the Collector receiver, to have 
the estate released without success, that in consequence the 
plaintiff called upon the defendants either to release the 
estate or refund the consideration money as stipulated in the 
deed of sale, but that they neglected to do so. 

Hdd that the plaint and the allegations found in it 
disclosed a cause of action against all the defendants, and 
that the suit ought not to have been dismissed against the 
three first defendants on the ground that it did not (199). 

The plaint allegations clearly show that, far from the 
plaintiff having elected to deal with defendant No. 4 only, 
the sons, the three first defendants, caused the contract to be ; 
made, the defendant No. 4 was a mere instrument, and the 
sons were the real parties who entered into the contract. 
The plaint treats defendant No. 4 as merely an agent acting 
on Irehalf of her sons in the matter of tlie sale and the sons 
as authorising not only the sale itself but a sale in the very 
terms of the deed which their mother executed. If, of 
course, it should turn out on the trial uf the suit, that the 
plaintiff, knowing the facts, really did elect to treat the 
mother as the sole contracting party, the plaintiff would fail 
(199). (N/> Montague E. Smith.) BISHESWarI DebVA 
Govind Peksad Tewari. ( 1876) 3 I. A. 194 - 
26 W. E. 32=3 Suth. 284=3 Sar. 626 = Bald. 7. 

Suit by. 

- Eight of — Parties to — Real ozone r if one. 

A Ixtnamidar can maintain an action in his own name in 
respect of property wliich stands in his name, or is acquired 
in his name, although the beneficial owner is no party to it 
(9-10). (Mr. Ameer el/i.) GUR NaRAYAN Sheo I. aL 
Singh. (1918) 46 I. A. 1=46 C. 566(574 5) = 

17 A. L. J. 66 = 9 L. W. 335 = 23 C. W. N. 531 = 
12 Bur. L. T. 122 = 49 I. C. 1=36 M. L. J. 68. 

Suit by or against —Decision in — Effect against real 

ozoner. 

In a proceeding by or against the benamidar, the person 
beneficially entitled is fully affected by the rule of res 
judicata. It is open to the latter to apply to be joined in the 
action ; but whether he is made a party or not, a proceeding 
by or against his representative in its ultimate result is fully 
binding in him. {Mr. Ameer Ali.) GUR NarAYAN v. 
Sheo Lal Singh. (1918) 46 I, A. l (9-10) = 

46 C. 566 (575) = 17 A. L. J. 66=9 L. W. 335 = 
23 C. W. N. 631 = 12 Bur. L. T. 122 = 49 I. C. 1 

36 M. L. J. 68. 

Title of. 

Admission by real owner of — Revenue — Payment of 

— Proceedings in connection with —Putting forward by real 
owner of benamidar as owner in. See BeNAMI — BeNAMI- 

DAR — Ownership — Indicia ok. 

(1876) 2 1. A. 164(169). 

Admi.ssion by real owner of — Sale-deed by alleged 

benamidar’s sons in favour of alleged real owner — Recital in, 
that property belonged to benamidar — Effect — Sale-deed 
not representing real transaction. See Bf.NAMI — PRESUMP- 
TION — Onus of Proof — Sale deed by alleged 

BENAMIDAR’S SONS, ETC. (1904) 9 C. W. N. 89. 

Inquiry into — Circumstance exciti?tg^ Con&ubine 

alleged houamidar of land sold — Building put upon land by 
her paramour zvith whom she lived. 

The mere fact of a man building upon, or spending 
money to improve, property belonging to the woman with 
whom he lived and co-habited as his mistress, cannot lead to 
the inference that, contrary to the apparent title, he had 
purchased the land for himself. This circumstance is not 
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suiHcient to put a purchaser of the propeity from her Upon 
inquiry whether .she was the real owner or not (45). {Sir 
Montague E. Smith.) RaMCOOMAR KOONDOO v, 
-MaCQUEEN. (1872) Sup. I. A. 40 = 

11 B. L. B. 46 ^ 18 W. R. 166 -- 3 Sar. 160 = 

2 Suth. 666. 

/ nquiry into — Circumstance exciting— Concubine 

alleged benamidar — Residence of, zoiih paramour alleged 
real ozvner. 

B, a Mahomedan woman who co-liabited with M as his 
mistress, sold property standing in her name. The daughter 
of B by M, and the husband of that daughter, sued to re- 
cover tiie property .sold by B from the purchasers, alleging 
that she was a mere benamidar, that M was the real owner, 
and that the circumstances of the case were such as to put 
the purchasers from B on inquiry as to whether she was the 
real owner or merely a benamindar. The High Court held 
that the purclutsers ought to have made inquiry, because of 
the statu>ai»d position of B. 

Held, that there was nothing in the position of B as a 
Mahomedan woman living with her children upon the suit 
estate, and sometimes letting it, which should have put any 
one upon inquiry whether she was the real owner or not, 
e-^pecially as the former life of B led to no presumption that 
, she might not have had mon< y to purchase for herself (44). 
{Sii ^r oitague E. Smith.) KaM COOMAR KOONDOO v. 

M\(XU EFN. f 1872) Sup. I. A. 40 = 11 B. L. B. 46 = 

18 W. B. 166 3 Sar. 160 = 2 Suth. 656. 

Inquiry intc — Cirt n/nstance exciting — Consent of 
family — Sale-deed executed zoiih — Recital in deed as to. 

\ sale-deed executed liy a Mahomedan woman recited 
that she made the sale with the consent of her family. It 
was not sliown either that the jecilal wa-- an unu.sual one, or 
that it was usual to insert it in deeds where the consent of 
the family was really required and obtained. The evidence 
showed that it was in common form. 

/A’A/, that the recital was not .sufricitnl to put the pur- 
chaser on inquiry tus to whether the vendor w as the real 
owner of the property purported to be sold or was a mere 
benamidar (45-6). 

The recital is one without any specific force or meaning, 
in-erted, like many other general phra.ses, in Indian deeds 
to exclude any po.ssible objeuion that might be raised 
against them. It is very like that which so frequently 
occurs after a full conveyance : “ I ami my Ireiis have no 

longer any claim.” Those words are often unnecessary, 
but they are of very fr equent occurrence (45). {Sir Montague 
E. Smith.) Ram COOMAR KOONDOO z/. MaCQUEEN. 

(1872) Sup. I. A. 40 = 11 B. L. R.46 = 

18 W. R. 166 = 3 Sar. 160 = 2 Suth. 656. 

Real owner's heir's right to dispute — Estoppel — 

Conduct amounting to. 

In a case in which plaintiff alleged that his mother was 
only a benamidar for his father in respect of properties 
caused by him to be transferred in her name, held, that 
plaintiff had, by his conduct and admissions, before suit, 
precluded himself from setting up such a case (36). {Sir 
Barnes Peacock.) MUSaMM.AT THAKKO v. GaNGA 
PERSHAI). (1887) 15 I.A. 29 = 10 A. 197(205-6) = 

6 Sar. 133. 

Trustee for real owner. 

A benamidar has no beneficial interest in the property 

or business that .stands in his name ; he represents, in fact, 
the real owner, and so far as their relative legal position is 
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Trustee for real owner— 

concerned he is a mere trustee for him (9). {Mr. Ameer Ali?) 

Gur Narayan 7‘. Sheo Lal Singh. 

(1918) 46 I. A. 1 =46 C. 666 (574-5) - 
17 A. L. J. 66 =9 Ii. W. 336 23 C. W. N. 52 = 
12 Bur. L. T. 122 = 49 I. C. 1 - 36 M. L. J. 68. 

— \endoronIy a, for vendee — Finding in apjjeal of — 
Propriety Pleadings and trial in ( ourt below proceeding 
on foot of his being a real owner and raising question of 
validity of sale. SALE — VALIDITY OF — QUESTION OF, 

ON FOOT OF Vp:NnOR BEING REAL OWNER. 

(1876) 3 Suth. 333 (335. 337). 
Characteristics of . 

— Secrecy — Obscurity. 

Secrecy, and therefore obscurity, is cliaracteristic of 
benami transactions (193). {Sir Arthur Hobhouse.) 

Baijnath Sahai V. Rughonath Pershad Singh 

(1882) 12 C. L. R. 186 =4 Sar. 372 Bald. 437. 

Children — Benami purchases in names of. 

Common ifj India. 

lienamee purchases in the names of children, without any 
intention of advancement, are frequent in India (79). {Lord 
Justice Knight Bruce.) OoPEEKRIST GOSAIN v. GUNGA 
PeRSAUD GoSaIN. (1854) 6 M. I. A. 53 - 

2 Suth. 13 = 4 W. R. 46 = 1 Sar. 493. 
Concurrent findings on question of. 

P. C.’s interference with. See P. C. — PRACTICE — 

Question of Fact — Concur renh' Findings — Inier- 

FERENCE WITH— Benami. 

Court’s duty to recognise and give effect to. 

See Benami — i>egality of. 

Criterion in case of. 

The knowledge and assent of the person in whose name 
a benamee purchase is made is immaterial ; the criterion is, 
the quarter from which the money comes, and in the greater 
number of instances of benamee purchases they are made in 
the names of persons ignorant at the time of their being so 
made (74). {Lord Justice Kuight Bruce ) GOPEEEKkISr 

Gosain V. Gungapersaud Gosain. 

(1854) 6 M. I. A. 53 = 2 Suth. 13 = 

4 W. R.46 = l Sar. 493 

The general rule in India in the absence of all other 

circumstances is : “ The criterion in these cases in India is 
to consider from what source the money comes with which 
the purchase-money is paid ” (205). {Sir George FarweliS 

Bilas Kunwar V. Deoraj Ranjit Singh. 

(1916) 42 I. A. 202 = 37 A. 567 (566) = 
17 Bom. L. R. 1006 = 22 C. L. J. 516 = 
13 A. Ii. J. 991 =(1915) M. W. N. 757 = 
19 C. W. N. 1207 = 18 M. L. T. 248 = 2 L. W. 830 = 

30 I. C. 299 = 29 M. L. J. 335. 

Gift in return for services — Plea of — Criterion in ca.se 

of — Distinction. See BeNAMI — GIFT IN RETURN FOR 

Services. (1898) 26 I. A. 38 =26 C. 227. 

Debt — Execution sale of. 

Certified purchaser at — Suit for recovery of debt by 

— Benami title of third person — Plea by debtor of — Main- 
tainability. SeeV.VM. OF 1908, OR. 21, R. 79 (3)— Df.BI . 

(1872; 14 M. I. A. 496 (626). 
Decision on question of, 

Basis proper of — Evidence — Suspicion. 

In a case in which the question was whether a purchase 
made by the appellant at an execution sale was a purchase 
on his own account and for his own benefit or wa.s benami 


BENAMI (OB BENAMI TRANSACTION;— 
Decision on question of — {Contd.) 

for the judginents-del)tors. their Ix)rdships observed ; ‘Un- 
doubtedly, there are in the evidence circumstances which may 
create suspicion, and doubt may be entertained with regard 
to the tiuth of the case made by the appellant ; but in 
matters of this description it is essential to take care that 
tlie dec isioii of the Court rests not upon suspicion, but 
upcm legal grounds, established by legal testimony (43-4). 
{Lord Jl^’slbury.) SrEEMANCHUNDER DEY V. GOPAL- 

CHIINDKK Chuckerbuity. (1866) 11 M. I. A. 28 = 

7 W. R. P. C. 10 = 1 Suth. 661 = 2 Sar. 216. 

- -Suspicions are not proof (602). (Sir James W. 
Colvile.) MOONSHKK BUZLOGR RUHEEM SHUMSOON- 

NissA Begum. (1867) 11 M. I. A. 661 =■ 

8W. R. P. C. 3 = 2 Suth. 59 = 2 Sar. 259. 

— - In the judgment delivered in the case reported in 1 1 
M.I. A. 28, in which the question was whether a transaction 
was benamee or not, there is this passage at p. 43 : — “ Un- 
doubtedly there are, in the evidence, clicumstances which 
may create suspicion, and doubt may be entertained with 
regard to the truth of the case made by the appellant ; but in 
matters of this description it is essential to take care that the 
, decision of the Court rests not upon suspicion, but upon 
j legal grounds, established by legal testimony.” 
j That principle is sufficient to dispose of this appeal, 
i which only differs from the case referred to in this respect, 
that in the appeal now to be decided, there is not, in their 
Lordships’ opinion, any legal evidence to create suspicion, or 
any doubt to be entertained with regard to the substantial 
honesty of the transaction (244-5). {Lord Justice James). 

Fafz Baksh c:howdry7/. Fukeergodeen Mahomed. 

(1871) 14 M.I. A. 234 = 9 B. L. B. 456 = 

2 Suth. 490 = 2 Sar. 733 

• 

Wliere a tr;msaction is alleged to be a I)enami trans- 
action it is essential to take care that the decision of the 
^ Court rests not upon suspicion, but upon legal grounds. 

; established by legal testimony. {Lord Shatv.) Hakim 

; Moulvi Muhammad Mahbub Ali Khan Bharat 
, Indu. (1918) 23 C. W. N. 321 (326-6) = 

i 53 I. C 64 (1919) M. W. N. 607. 

j \\ here a sale of property is alleged to Ijeonly a sham 

1 and l)enami transaction brought alxjut collusively and 
; fraudulently to delay or defraud the creditors of the vendor, 
it is essential to take care that the decision of the Court 
I rests not upon suspicion, but upon legal ground.s, established 
i by legal testimony (41 6). {Lord Bhi//imore.) Skth MaNIK 

. lal Mansukbhai 7\ Raja Bijoy Singh Dudhoria. 

I (1920) 25 C. W. N. 409 62 I. C. 356 = 

j (1921) M. W. N. 80. 

; Basis proper of — Evidence on both sides unsatisfac- 

1 tory. 

Where, in a case in which the question is whether a 
transaction is a benami or a genuine transaction, the evid- 
I ence on neither side is wholly convincing, it is necessary to 
I rely largely upon the surrounding circunistances, the position 
of the parties and their relation to one another, the motives 
which could govern their actions, and their subsequent 
conduct. {Sir Arthur IVi/son.) DaLIP SinGH v. CHAU- 
dhrain Nawal Kunwar. (1908) 36 I. A. 104 = 

30 A. 258 (266) = 4 M. L. T. 141 = 12 C. W. N. 609 = 

10 Bom. Ii. R. 600 = 14 Bur. L. B. 161. 

Concurrent decisions of Indian Court.s on — P. C.’s 

interference with. See P. C. — PRACn ICE — QUESTION OF 

Fact — concurrent Findings — Interference with 
—Benami. 

Points to be considered . 

The points to be considered in deciding whether a trans- 
fer is benami or not are : — 



tHE PRIVY COUNCIL DIGEST 




BEN AMI (OR BENAMI TRANSACTION)— ( Coutd . ) 
Decision on question of — {Contd.') 

(1) What are the probabilities of the case on considera- 
tion of the deed itself, and the position of the grantor ; 
what motive he had for putting the property into benami ; 

_ (2) what is the direct evidence on the point, oral evidence 
given by v.itnesses who proposed to speak to it ; 

(3) whether there has been mutation of names, wliether 
any witnesses have been called to prove the deed, whether 
proof has l)een given of payment of the money, of the 
receipt of the rents, and of the payment of the revenue by 
the grantee ; and 

(4) what assertions of title have been made by the 
grantor or his representative from time to time in legal and 
other proceedings. {Lord Hobhouse.') UmaN PakSHAD 
7'. Gandhakp Singh. (1887) U I. A. 127-15 C. 20- 

6 Sar. 71 = R. & J’sNo. 98. 

“ ^ 1 rial Judge’s decision — Reversal by High Court of — 

P. C. appeal — Points to be considered in. See P. C.— 
APPEAL--BENAMI — TRIAL JUDGE’S DECISION ON QUES- 
TION OF. (1917) 32 M. L. J. 468 (476). 

Deeds forming part of one transaction. 

L*roof uf beniimi in rei^ard to one of — Effect of , on 

others. 

D, who was said to he wishing to raise money, sent for M. 
and on his coming an agreement was made by which he was 
to pay her R.s. 12,000, and to receive in return a putni of 
her estate, with the exception of the house in which she 
lived, and about 20 bighas of land. He was also to ha\'c a 
Kobala or deed of sale of the house and premises, and the 
Rs. 12,000 were equally distributed lietween ihe putni aiul 
the kobala. It was apparent from the evidence that that 

was one transaction. The putni was executed on 3 — 8 18/6. 

and the koliala on the following day. 

It was found by the courts below, and their I.ordships 
concurred in finding, that the kobala was not intended to be 
a real transaction. 

Held., that that w'as very important with reference to the 
putni, because it was evidently one tran.saction, and it would 
be very difiicult, if not impossible, to come to the conclusion 
that if part of the transaction was altogether an unreal one, 
and that it was never intended that it should operate as a 
sale, the other part, that is the putni, was intended to lie a 
real transaction. {Sir Richard Couch.) JIBUN-NiSSA v. 
ASGar Am. (1890) 17 C. 937 = 5 Sar. 674. 

Elaboration to perfection of. 

Common in Eidia. 

The benami transactions in this case have been elaborated 
with a perfection that is uncommon even in India (281). 
{Sir Arthur Hobhouse.) RUTTO SiNGH v. BaJKANG 
SJNGH. (1883) 13 C. L. E. 280 = Bald. 475. 

English parties domiciled in India. 

H usband — Wife — Purchase in name of — Benami or 

not. 

The appellant bought land with his own money, but had 
the sale-deeds executed in the name of his wife, the respon- 
dent, and erected houses upon it at his own expense. In a 
suit by him for a declaration that the houses were held by 
his wife a.s his benamidar and that he was the real owner 
of the %^vc\^,held, that the plaintiff had discharged the 
burden which rested upon him, and had rebutted the pre- 
sumption that the conveyances to his wife of the sites of the 
two houses and the subsequent erection of those houses upon 
those sites were not advancements (289). 

The conveyances having been in fact made to the wife 
direct, if the plaintiff is to succeed in showing that this was 
not clone, prima facie^ for the purpose of making an advance- 
ment to her he must be prepared to show- for what other 
rational purpose it was done (284). {Lord Atkinson}) ’ 


BENAMI (OR BENAMI TRANSACTION)— (Cc^w/c/.) 

English parties domiciled in lnCiiz~{ Contd.) 

Kerwick V. Kerwick. (1920) 47 I. A. 275 = 

48 C. 260 (270) = 32 C. L. J. 490 = 13 L. W. 466 = 
2 U. P. L. R. (P. C.) 163 = 28 M. L. T. 194 = 
(1920) M. W. N. 738-23 Bom. L. E. 730 = 

57 I. C. 834 - 39 M. L. J. 296. 

Evidence. 

Hehf on the evidence aftirming the c ourts l^Iow, that 
the plaintiff-appellant had failed to establish that the pur- 
chase of a putnee talook by J was really benami for the ap- 
pellant s husband. {Sir John Romilly.) MUSSUMATKRI- 
POMOVE HEBIA V. GERISHCHUNDER LAHORE, 

( 1861) 8 M. I. A. 467 2 W. R. 1 - 1 Sllth. 448 = 

1 Sar. 805. 

— - 'Lhe plaintiff-appellant was the registered owner of 
certain property. The question was w hether he was also the 
beneficial owner or only benamidar for the respondent. 

The Sub-Judge decided tiie que.stion in favour of the 
appellant. On appeal, the High Court decided in favour of 
the re'ipondent, and reversed the decree below. 

On api^eal to the L. C. held, on the evidence, 
mainl\ that aftordcd l>y the possession of the pioperty in 
question, that the appellant was only a benamidar, and that 
the decree of the High Court in favour of the respondent 
was correct (204 j. {Sir Arthur Hobhouse.) HaiJNAIH 

Sahav V. Rughon.ath Pehshad Singh. 

(1882) 12 C. L. R. 186 = 4 Sar. 372 Bald. 437 

— - In an action founded on the allegation that a purchase 

by IJ was a simulate transaction, and that the property was 
held in her name benami for W, held, on the evidence, re- 
versing the High Cctui t and restoring the trial Jucige.'that 
the plaintiff had entirely failerl to prove that B’s ownership 
was Ijcnami for \\ . {/.'nul Shaw.) HaKIM MOULVI 

Muh.a.mmad .\1ahbub Am Kh.an v. Bh.ar.a'k Indu. 

ri918) 23 C. W. N. 321- (1919) M. W. N. 507 = 

53 I. C. 54. 


.Admission by alleged real owner that purchase was 
for lienefil of alleged benaniidar—Admissibility. AV/- 

Hindu L aw— Self-acqui.sii ion— THKO^\ ing into 
Com. MON Stock— Evidence. 

, (191V) 44 I. A. 201 -40 A. 169. 

-Admission by alleged real owner prior to suit that 
he held possession on behalf of alleged benamidar (his 
minor daughter) and would restore it to her— Value of. See 

Burmese Buddhist Law — Daughter — Mother’s in 
heritxnce. (1928) 56 M. L. J. 244 (253, 254 6). 

Admission of benami by one of alleged benamidars 

— Effect of, against other alleged benamidars. See Benami 

—Benamidar— Admission ok benami nature, etc. 
..... (1869) 13 M. I. A. 232(247). 

Deeds forming part of one transaction— Proof of 

benami in regard to one of— Elfect of, on other deed or 
deeds. See BeNAMI— DEEDS FORMING PART OF ONE 
TRANSACTION. (1890) 17 C. 937 


Execution of deed — Genuineness of transaction 

Payment of purchase-money— Ex.fdence satisfactory as to 
first, but not as to second or third. 

In a suit by the plaintiff, a pleader, to recover possession 
of property on the strength of a sale-deed executed in his 
favour in respect thereof, the question was whether the sale 
was a real transaction or was a colorable one. There was 
satisfactory evidence of the actual execution of the deed ; 
but the evidence of the genuineness of the transaction and 
of the payment of the purchase-money was not satisfactory 

Held, reversing the High Court and restoring the Sudder 
Ameen, that the plaintiff had not discharged the onus which 
lay upon him of proving that the transaction was a real one 
MUSSUMAT USHRUFOONNESSA BEGUM V, BaBOO Gre 
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BENAMI (OE BENAMI TRANSACTION)— (Co///,/.) 
Evidence — ( ) 

DHAREE I.ALL. (1872) 19 W. R. 118 - 2 Suth. 763 = 

5 Sar. 708. 

-Execution sale— Purchase at — )5enanii or not— 

Evidence. KenaMI — EXECUTION SALE. 

Execution sale—Wifc's purchase ai—Bcnami for 

husband {judgment-debtor') or 9ioi~~Evidcnce— Registry of 
her name — Rent suits brought tn her name jointiy unih 
husband — Value of. 

In a case in which the question was whether a purchase 
by a Hindu lady of a share of her husband's ancestral estate 
at a sale by the Collector in satisfaction of a claim of the 
Governpient against the husband as surety for a person wlio 
was employed in the Collectorate was benanii for her hus- 
band, held., tliat the registry of the wife’s name, whenever it 
took place, was of no value, as it would follow tlie sale 
certificate, as was also the fact that rent suits were brought 
in her name jointly with her husband (75). {Sir Richard 
Couch.) Dharani Kant Lahiri Chowdhry Kristo 
Kumari CHOWDHRaNI. (1886) 13 I. A. 70- 

13 0.181(187) 4 Sar. 759. 

Father — Son — Purchase in name of one—Benami 

nature of—~^Question as tOy arising between the sons-^ 

Conduct y and ideivs of sons as to nature of transaction 

Value of. 

The appellant and respondent were brothers, and joint 
heirs by the Hindu law of their deceased father, U. .Many 
years before his death, and previously to the iMrth of the 
api>ellant, R purchased a talook in the name of the respon- 
dent. The question was whether the purchase in the name 
of the respondent was a mere benamee purchase, or a pur- 
chase for the respondent’s separate use and benefit. 

Heldy that on such a question the views which tlie sons 
might have taken of the matter were of very little import- 
ance ; that they might have mistaken their rights, and their 
conduct could only be material as being that of persons 
knowing what the father’s intention was, and, as, therefore, 
proving that intention (84). {Lord Justice Knight Bruce.) 
GOPEEKRIST GOSAIN V. GUNGAPERSAUD GOSAIN. 

(1864) 6 M. I. A. 53 - 2 Suth. 13 - 4 W. R. 46 = 

1 Sar. 493. 

Father — Son — Purchase in name of one — Benami 

nature of — Question as tOy arising between the sons — Com>er- 
sations during life of father — Parol evidence of— Value 
of. 

Where the question was whether a purchase made by a 
Hindu in the name of his then only son was a mere benami 
purchase or was a purchase for his separate use and benefit, 
and the question arose years after the father’s death, heldy 
that it w’ould be unsafe to allow the title at law to be affect- 
ed by parol evidence of conversations during the life of the 
father (82). {Lord Justice Knight BruceJ GopeekkiS'I' 
GOSAIN V. GUNGAPERSAUD GoSAIN. 

(1854) 6 M. I. A. 53 2 Suth. 13 - 4 W. R. 46 -- 

1 Sar. 493. 

Husband — Wife — Purcha.se in name of — Benami or 

not — Admission by husband deceased that purchase was 
with wife’s own funds — Admissibility and value of. as 
against adopted son and heir at law of husband. See 

(1) ADMISSION — Predecessor in interest Admis- 

sion BY— Successor in interesi— admissibii itv 

AGAINST (2) Deceased, (i860) 13 M. I.A. 419 (424-5). 

•Husband — Wife — Purchase in name of— Benami 

for husband or not — Evidence — Dealings subsequent with 
property by husband as owner — Value of. 

The question was whether property purchased in May, 
1909 by a Hindu in the name of his wife belonged to her or 
was purchased in her name benami for her husband. In 


BENAMI (OR BENAMI TRANSACTION)— (Ctw/rf.) 
Evidence— (Ov//r/. ) 

July 1909, the husband and wife joinily gave an equitable 
mortgage of the property to one K, the property Ijeiiig 
stated to be in theii possession and enjoyment. On 30-3-I9I0 
the husband and wife granted a lease of the property to 
another. On 4-12-)9l2 the wife died. On 18-3-1914, the 
husband on his representation that he “is in possession of 
IS entitled to” the property obtained in the Registration 
Department the Collector’s certificate. On 21-2-1918, the 
husband mortgaged the property and in the deed of mort- 
gage it was stated that lie had purchased the property out of 
his ow n self-acquired earnings and was absolutely entitled 
to it. The w ife was. until she died, under the influence of 
hei husband, and had no independent advice and the plain- 
tiff, her son, was a minor of tender years without practically 

any one to protect the interest, if any, which he might have 
h ad . 

Heldy nevertheless, that the transactions referred to 
above would be material evidence on the question whether 
the position of the wife in respect of the properly in ques- 
tion was that of a beneficial owner or of a mere benamidar 
for her husband (292-3). 

Those transactions show how the husband dealt with the 
property in question (293). {Sir John Edge.) SURA 
I.AKSH.MIAH CHETTV v. KOTHANDARAMA PILLAI. 

(1926) 62 I. A. 286 - 48 M. 605 = 
23 A. L. J. 662 = 42 C. L. J. 8 - 27 Bom. L. R. 1076 = 

29 C. W. N. 1013 = (1925) M. W. N. 717 = 

3 P. L. R. 290 = 23 L. W. 138 = 
A. I. R. 1925 P. C. 181 88 I. C. 327 = 49 M. L. J. 109. 

Mutation of names — Abscnct, of. 

The absence of any mutation of names hardly tells much 
in favour of the view that a transaction was a mere benami 
tiansaction intended for the purpo.se of baffling somebo<ly 
who was claiming the property as against the transferor, 
because without that mutation the transferor would remain 
the ostensible owner in the Collector’s records, and the pur 
pose of baffling his adversary would l)e a very imperfect 
one (131). {Lord Hobhonse.) UMAN PaHSHAD 7 >. GaND- 

HARP Singh. (1887) 14 I. A. 127 = 15 C. 20 (26) 

5 Sar. 71 =R. & J’s No. 98. 

Mutation of names — Effecting of — Effect. 

It is common experience that in these benami transactious 
there is a mutation of names when it is intended to baffle 
creditors, and all the proceedings which would attend a real 

transfer are carefully gone through in order to throw a veil 
over the reality (131). {Lord Hobhonse.) Uman PaKSHAD 
V. Gandharp Singh. (1887) 14 I. A. 127 = 

15 C.20(26) = 5 Sar. 71 =R. & J’s. No. 98. 

““ -Possession and management of property continuing 
with alleged leal owner — Value of — Benamidar alleged his 
minor daughter, BURMESE BUDDHIST L<\W— 

Daughter— Mother’s Inheritance. 

(1928) 56 M. L. J. 244 (254). 

■— —J ossession of property — Value of — Mahomedan 
fathef Son infant — Purchase in name of — Benami or not 
— Question as to. 

\\ here, in a case in which a Mahomedan purchased with 
his own funds property in the names of his infant sons, the 
question was whether he intended his sons to be benamidars 
or beneficial (iwners, heldy that the possession of the property 
was important as ev idence (43-4). {Lord Hothouse.) SVED 
ASHGAR ReZA V. SVED MEDHI HOSSEIN KHAN. 

(1893) 20 I. A. 38=20 C. 660(669-70) = 

6 Sar. 283. 

Possession of property and receipt of rents and pro- 
fits thereof — Value of. 

Where there are benami transactions and the question is 



169 


THE PRIVY COUNCIL DIGEST 


170 


BENAMI OR BENAMI TRANSACTION 
Evidence— ( Ccntd. ) 

who is the real owner, the actual possession or receipt of the 
rents of the property is most important (165). (S/r 
RUhard Couch.) IMAMBANDI BEGUM S7. KUMLESWARI 

Pershad. (1886) 13 I. A. 160 = 14 C. 109(117) = 

4 Sar. 732. 

Relationship of parties — Weight due to. 


Though the exception in the English law by way of 
advancement in favour of wife or child does not apply in 
India, yet the relationship is a circumstance which is taken 
into consideration in India in determining whether the tran- 
saction is Ijenami or not (205). {^Sir George Far-url/.') 
Bilas Kunwar 7'. Deoraj Ranjit Singh. 

(1916) 421. A. 202 37 A 557(565) 

17 Bom. L. R. 1006 = 22 C. L. J. 616 
13 A. L. J. 991 - (1915) M. W. N. 757 
19 C. W. N. 1207-18 M. L. T. 248 2 L.W. 830- 

30 I. C. 299 29 M. L. J. 335. 

Rent and revenue receipts — Non production by ben- 


atnidaf*s representative of — Effect — Receipts likely to be in 
custody of real owner's representative. 

G, a Mahomedan lady, execule<I two transfers to B the 
husband of her only daughter, F, in 1863 and 18()4. G died in 
December, 1866, leaving F, who in 1876 executed a deed of 
gift in respect of the properties covered by the said deeds of 
transfer in favour of her daughter. M. who died childless in 
her lifetime. The defendant was the husband of M. 

B died childless in 1865, and was snccee.ded by his \\id<Av^. 
K. and another, the surviv(;r of whom, F, died in ()( to))cr. 
1879. The plaintiff was the next reversionary heir of H. 

On an issue ly-lween llie plaintiff and the defendant as Jo 
whether the two transfers executed l)y G. in favour of Jh in 
1863 and 1864 Nsere real transfers or benami, held, iliat the 
absence of evidence to prove the receipts of the rents and to 
prove the payment of the revenue by B, did not tell against 
the plaintiff, but that it rather told against the defendant, 
who might have produced both documents and witnesses 
who could throw light upon the case (131-2). 

In an t)rdinary case of a benami dispute, in whicli the 
l>enamidar or those claiming under him maintain that the 
transaction is a real one, and the transferor and those 
t’laimlng iintler him nmintain that it is a sham, each party 
has in his own jx)wei such receipts, such evidence of pay- 
ments, such connection with the agents concerned, as should 
suffice to prcjve Ids own rase if it is a true one. But this 
ca.se is peculiar because here the title of benamidar, and 
the title of the original true owner, coalesced in the person 
of F within 4 years of the first transaction, and within 3 
years of the second ; and it was she — and it is the defendant 
who is her representative who have had in their hands the 
w'hole of the evidence necessary to prove whether the trans- 
action was a sham or a real one (131-2). {ford Hobhouscl) 

Uman Parshab V. Gandharp Singh. 

(1887) 14 I. A. 127 15 C. 20 (25-6) 6 Sar. 71 - 

R. & J’sNo. 98. 

— Revenue payment and appropriation of surplus pro- 

fits by benamidar —Evidence of — Admissibility — Failure to 
adduce same — Inference adverse from. 

In an enquiry whether or not an estate was held benami, 
if the alleged benamidar produces accounts showing that he 
and not the alleged real owners paid the revenue for the 
property in question, and that the balances went into his 
private cash-book, or w'ere applied to his piivate purpa^^es, 
such evidence would be admissible for him. The admissi- 
bility of such evidence does not shift the ljurden of proof, 
hut its non-production may, in certain cases, l>e a circum- 
stance which, when placed in the balance of prol)abiIities, 
must weigh against the alleged benamidar (199). {Sir 


BENAMKOR BENAMI TRANSACTION)— (CWr/.) 
Evidence — (Contd.) 

Arthur Nobhouse.) BAIJNATH Sahay v. RUGHONATH 

Pershad Singh. (1882) 12 C. L. R. 186 = 

4 Sar. 372= Bald. 437. 

Same transaction — Deeds forming pait of — Prf>of of 

one lieing benami — Effect of, on other deeds. Sec BkNAMI 

—Deeds forming Part oe one tr.ansaction. 

(1890) 17 C. 937. 

Similar transaction — Pr(jof of Ijep.ami in case of — 
Presumption of l>enand from. Sec l^ENAMl — S imilar 
TRANSACTION. (1882) 12 C. L. R. 186 (202). 

Suspicion — Dct ision on question of benami — Ba.sis 

prupf-r of. Sec BENAM I — DEC'ISION (>N (^lUES'l ION OE— 

Ba.sis proper oe. 

Title — Deeds — Possessicn of, loith alleged real 

Vioner — l-'.xplanaiiosi for his obtaifii ng them not satisfactory 
— Otlur evidence strong agai nst benami plea. 

In a case in which the question was, whether ilie purchase 
of a Putnee Talook made by J was a benami transaction — 
that is, whether it was bought with the money of and in 
iru.st for H, the husband of the appellant, held that the 
simple po.sses^ion by the appellant of all the deeds and 
papers relating to the Talook, without satisfactory proof of 
the mode by which the appellant alleged that she acquired 
possession of them, could not be allowed to outweigh the 
otlier circumstances of the case, which strongly preponderat- 
ed again.'^T the appellant (475). {Sir John Romilly.) 
MCSSI’MAI KRIPOMOVEE DEBIA 7'. Gere'^hchcnder 
I.ahcre. (1861)8 M. I. A. 467 = 2 W. R. 1 = 

1 Suth. 448= 1 Sar. 805. 

— 'Transferor — Sttitemcnf of, that he did tiot i/itcnd to 
< outer beneficial interest — Value of. 

riu- mere statemejit by a husband or failier w ho Ijas made 
an apparent advancement in favour of a wife or <'hil(l that he 
did not Intend it to confer any beneficial interest in the thing 
gi\‘en or transferred to the donee or transferee is of little 
avail unless he establishes at the same time with reasonable 
clearne.ss that he had other and different motives for the 
actir>n he took (281-2). {ford Atkinson.) KekWICK 
KerwiCK. (1920) 47 I. A. 275 = 48 C. 260 (267) = 

32 C. L. J. 490- 13 L. W. 455 = 

2 U.P. L. R. (P. C.) 163- 28 M. L. T. 194 = 
(1920) M. W. N. 738 = 23 Bom. L. R. 730 = 

57 I. C. 834 = 39 M. i. J. 296. 

— Very slight ei'idence enough. 

In view of the fact that the system of putting property 
benami is extremely common in India, even a slight quantity 
of evidence will suffice for the purpose of shewing that a 
deed executed in proper form, and apparently effecting a 
valid transfer to another, was a sham transaction (129). 
{ford Nobhouse.) UmaN ParSHAD v. GaNDHARP SinGH. 

(1887) 14 I. A. 127 = 15 C. 20 (23) = 5 Sar. 71 = 

R. & J’sNo. 98. 

In regard to benand transactions. Courts of law 

should not approach them with that scrupulous rigour 
w hicli in other systems of jurisprudence may demand the 
existence of the clearest positive evidence that the ex facie 
owner of a property is a trustee for or holds the same for 
the interest of another, Benami transactions are very 
familiar in Indian practice and even a slight quantity of 
evidence to show that it was a sham transaction will 
suffice for the purpose, {ford Shawl) HAKIM MaULVI 

Muhammad Mahbub Ali Khan v. Bharat. 

(1918) 23 C. W. N. 321 (326) = (1919) M. W. N. 607 = 

53 I. C. 64. 

Execution Sale. 

Purchase AT— Benami Nature ok. 

Debt — Execution sale of — Certified purchaser at — 
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BENAMI ( OR BENAMI TRANSACTION ' {Contd.) 

Execution sale— (CW,/. ; 

Purchase AT — Benami Nature of — {Con/d.) 

Suit for recovery of debt by-Bena.m title of third person- 
Plea by debtor of— Maintainability. S,;- C. P, ('. OF IQOS 
—Or, 21, R. /9 (3 )— Debt. 

(1872) 14 M. I. A. 493(626). 

Decree-Holder.s — Ben.vmi for one of. 

——Where the question ^\ as whether a purchase by one 

N at an execution sale was benami for B, one of the decree- 
holders, /i’c/uf, on the evidence, affirming the High Court 

'hat N was benainidar for B. 

P/ii/hm„n-). RaI RaDHA KRISHNA t , 

BishkhaR Sahay (1922) 49 I. A. 312 = 

1 Pat. 733 (738) = 21 A. L. J. 23 ^37 C. L. J. 430 = 

Q n A T x, 25 Bom. L.R. 680 = 27 C.W.N. 294 = 
9 O. & A. E. R, 194 = 16 L. W. 190 = 3 Pat. L. T. 529 = 

31 M. L. T. 209 (P. C.) = (1922) P. C. 336 = 

67 I. C. 914 = 44 M. L J. 718. 

JUDG.MENT- DEBTOR— Purchase 
Benami for — Evidence. 

■ - -Their Eordships found uixin the evidence that the 

purchase made by the plaintiff’s vendor of the property in 
dispute, was made benami for the judgment-debtor and 
therefore the plaintiff did not acquire any title iHuler his 
purchase. {Sir Barties Peacock.') RaM ChuNDKK BvSACK 
7A Dinonath SUkMA SiRKAK. (1879 ) 3 Suth. 659 - 

Bald. 290 - 5 C. L. B. 470. 

: A he appellant purchased a talook at a sale in exe- 

cution of a decree obtained by a judgment-creditor. The 
lespondent, the assignee of another judgment-creditor, who 
had obtained a decree in a separate suit against the same 
judgment-debtor, brought a suit against the appellant to set 
aside the sale on the ground that his purchase was not hoaa 
fide, being made in collusion with the judgment-dcbtoi . and 
that, notwithstanding the purchase by the appellant, the 
estate continued to be the judgment-debtor’s property, both 
at law and in equity. 

Held, reversing the Court below, that the respondent had 
failed to show that the apoellant was a bare trustee for the 
judgment-debtor. {Lord fVesldary.) SkEEMANCHl.’NM)!- R 
DEY V. GOPAUL CHUNDEK ( HUCKERBUTrv. 

(1866) 11 M. I. A. 28 = 7 W. B. P. C. 10 = 

1 Suth. 651=2Sar. 215. 

Z ^ case in which it was alleged that an execution 
purchase made by the appellant was not a dona fide purchase, 
but was merely benami for the judgment-debtors, their 
Lordships observed that the fact that the purchase was not 
chaUanged by the judgment-creditors' was a circumstance 
tending to show that the purchase was a bona fide purchase 
(48). 

It is natural to suppose, that, if this purchase had been 
generally felt not to be a bona fide purchase, it would have 
been questioned by the judgment-creditors themselves, and 
that they would not probably, fora small consideration, 
have parted with their judgments to another person, but 
would have themselves instituted a suit to set aside the 
sale (48). {Lord Westbury.) SreemanCHUNder Dey 

Gopaulchunder Chuckerbutty. 

(1866) IIM. I. A. 28 = 7 W. E. P. C 10 = 
_ ISuth. 651 = 2 Sar. 215. 

1 — -Ihe question was whether an execution purchase of 

a talook made by the appellant was a purchase made by him 
in his own behalf or for his own benefit, or was merely 
be^mt for the judgment-debtors. To prove that the pur- 
chase was merely benami for the judgment-debtors, the 
arcumstance relied u^n was the fact, which it was alleged 
appeared on the judicial proceedings under which the sale 
was made, that two previous sales had been effected .of the 
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BENAMI (OE BENAMI TEANSACTION)— (CWrf.) 

Execution ssi\e~{Conid.) 

JUDGMENT-DEBTOR— Purchase Benami for— 

EVI DENCE— C Co//ld . ) 

same talook, in both of which the real, though not the 

apparent, purchasers were the judgment-debtors, and that 

those sales had consequently been set aside. The Courts 
I below considered that those facts justified the inference that 
the judgment-debtors had formed the design in the case in 
question, for the third time, to acquire the property through 
the instrumentality of a person acting apparently on their 
own behalf. 

Held. All hough the fact of these former sales may be 
referred to, as they appear on the proceedings in the cause 
in which the sale was made, yet no legal inference affecting 
the integrity of the present proceeding can with any propriety 
be drawn from them.” (45-6). {Lord Westbury.) SREE- 
MANCHUNDER DEY V. GOPAULCHUNDER CHUCKER- 
Burrv. (1866) 11 M. I. A. 28 = 7 W. B. P.C. 10 = 

1 Suth. 651 = 2 Sar. 215. 

here it was alleged that an execution purchase 
made by the appellant w'as not a bona fide purchase but was 

the result of a collusive agreement between the judgment- 

debtors, the original owners of the estate, and ^he appellant, 
to buy in the estate for the Ijenefit of the judgment-debtors, 
held that it was material to inquire what relation the pur- 
chase-money paid before Ix>re to the value of the estate, and 
that that circumstance was a strong circumstance, though 
not conclusive proof of a bona fide purchase (44). {Lord 
Westbury.) SREEMANCHUNDER DEY v. GOPAUF.- 
CHUNDER (':HUCKERBUTI'Y, 

(1866) 11 M. I. A. 28 = 7 W. B. P. C. 10-- 

1 Suth. 651 = 2 Sar. 215. 

Where the question was whether an execution pur- 
chase made by the appellant was one made in his own be- 
half and for his own l^nefit or was merely benami for the 
judgment-debtors, reliance was placed in support of the 
case of the benami nature of the purchase on the fact that 
the appellant was unable to give a satisfactory acrount of the 
manner in which he obtained the purchase-money. 

that that circumstance, although it might excite 
doul)t, was not a thing from which it could be legitimately 
inferred that the appellant was a bare trustee of the pur- 
chase so made by him (46). 

It is easy to suppose a case in which the appellant might 
not in reality be the bona fide purchaser on his own account, 
and yet in which there would be no ground for holding that 
the estate was the property of the judgment-debtor. It is 
possible to suppose that some of the family of the judgment- 
debtors might have been willing to find, either wholly or 
partly, the money for the purchase ; but if it wxre established 
that the money was not the property of the appellant, we 
could not derive from that, the conclusion that the estate 
was, therefore, the property of the judgment-debtors (49). 

It was said that no other owner wa.s suggested by the ap- 
pellant. There was no obligation upon him to suggest any 
other ow ner. He was under no obligation to show where 
the money was derived ; but, taking everything against 
the appellant upon that point, there is still a great chasm bet- 
ween that inference and the conclusion that the estate is the 
judgment-debtor’s property, both at law and in equity (49). 
{Lord Westbury.) SREEMANCHUNDER DEY v. GOPAUL- 

(CHUNDER Chuckerbutty. (1866) ii M. I. A. 28 = 

7 W. E. P. C. 10 = 1 Suth. 661 = 2 Sar. 216 . 

Where the question was whether an execution pur- 
chase made by the appellant was one made on his own 
behalf and for his own benefit or was merely benami for the 
judgment-debtors, reliance was placetl in support of the case 
of the Ijenami nature of the purchase on the fact that the 
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BENAMI (,OE BENAMI TRANSACTION 
Execution 

JUDGMENT-DEBTOR—PURCHASE BENAMI KOR — 

Evidence— 

appellant and the judgment-debtors lived on good terms 
together even after the purchase in question ; and that they 
were not open and avowed enemies, which it was said would 
have been the necessary consequence if the appellant had in 
reality been the purchaser of the judgment-debtor’s estate 
for his own benefit. 

Held^ that that circumstance was one from which no legal 
inference resulted (46). {Lord Westbury.) SkemanCHUN- 
DEH DEY V. GOPAULCHUNDER CHUCKEK BUTTY. 

(1866) 11 M. I. A. 28 - 7 W. R. P. C. 10 = 

1 Suth. 651 = 2 Sar. 215. 

Wife’s purchase — Benami for husband (judgment- 

debtor) or not — Evidence. See BENAMI — EVIDENCE — 
Execution Sale. (1886) 13 I. A. 70 (75)-^ 

13 c. 181 (187). 

Judgment-debtor— PURCHASE benami eor 

— Onus ok proof of. 

—Suit by another creditor of same debtor. 

The appellant purchased a talook at a sale in execution of 
a decree obtained by a judgment-creditor. The respoiulent. 
the a.H.signee of another judgment-creditor who had obtained 
a decree in a separate suit against the same judgment-debt- 
or, brought a suit against the appellant for a declaration 
that, in making the purcha.se, the appellant acted merely as 
the agent of the judgnient-deblors, that the purchase-money 
which was actually paid by the appellant was not in reality 
the money of the appellant, that the purchase did not affect 
any transfer of the ow’nership of the talook, and that not- 
withstanding the purchase, the estate was the judgment 
debtor’s property, l)oth at law and in equity. 

fields that the onus lay upon the respomlent of proving 
his case, of proving that the money with which the Talook 
w as purchased was money of the judgment-debtors, or that 
it was supplied or found by some third person for the 
l>enefit of the judgment-debtors (43, 47). {Lord IVesthury^) 
Sreemanchunder DEY V, Gopalchunder CHUCKER 
butty. (1866) 11 M. I. A. 28 =7 W. R. P. C. 10 = 

1 Suth. 651=2 Sar- 215. 

Plea of — FresHntptii. li — Onus of proof of — Ijiekes 

in instituting suit raising qiustion — Motii’e for benami 
ceasing to exist long before. 

In a case in which the question w as. whether the purchase 
of a public Talook made by J in 1835 was a benami tran- 
saction — that is, whether it was bought w itlj the money of 
and in trust for H, the husband of the appellant, held that 
the circumstance that the suit was instituted only nine years 
after the sale of the Talook as belonging to J in execution of 
a decree obtained against him for arrears of rent had taken 
place made strongly against the claim of the appellant, 
especially as the person on whose account the matter was 
alleged to have been kept secret had died a few months 
after the rent sale (475-6). {Sir John Romillyf) MUSSU- 
mat KRIPOMOVE DEBIA z/. GERISHCHUNDER LAHORE. 

(1861) 8 M. I. A. 467=2 W. R. 1 - 1 Suth 448 = 

1 Sar. 806. 

Plea of^ by ryots in possession of land purchased — 

Maintainability. 

As regards the ryots in possession of land sold in execu 
tion of a decree, the certified purchaser, when put into pos- 
session, l)ecomes their landlord, both by title and possession, 
and it may well be that they should not be allow^ed to set up 
the benami right of another against the person to whom 
they had thus become tenants (525-6). {Sir Montague E. 
Smith.) MUSSUMAT BUHUNS KOWUR v . LALLA BU- 
HOOREE LaLL. (1872) 14 M. I. A. 496 = 

18 W. R. 157 = 10 B. L. R. 169 =2 Suth. 576 = 

3 Sar. 69. 


BENAMI (OR BENAMI TRANSACTION;— 
Execution Bale — ' Contd.) 

Zamindar— Manager of — J’ukch.\se bv. 

Benami for Zamindar or not — Jii ideut e. 

The question was whether an execution purchase made 
by C,the predecessor in interest of the plaintiffs, was made 
by him on his own behalf, or as the manager, and on i)ehalf 
of the appellant. 

The facts admitted or proved were as follows: C had been 
for a period of about a year the manager of the appellant, 
the zemindar, and had the po.sse.ssion and management of 
some at least of his funds. A monih only before the sale, 
C had advanced a sum of Ks. 4400 Uj .M , in execution of 
the decree against whom the sale in question was held. 
Thougli tlie bond for tiie amount was taken in C’s own 
name, tiie amount was admittedly ad\aiu;ed by C out of the 
appellant’s money in his hands, and the bond was held by 
C on behalf of, and as l)enanndar for. the appellant. The 
transaction of the sale in question followed soon after. A 
creditor obtained a judgment against M, and tfiere was to 
be a sale in execution of her life interest in nine annas of an 
estate in which the appellant held the other seven in his own 
right, and a reversionary interest in the nine that were .‘-old. 

C had no express instructions previous to the sale from 
the appellant to purchase those nine annas for hint, But R, 
w ho was an agent, or acting at that time as an agent, of the 
appellant, was a bidder for thase nine annas, and had bid 
Rs. 2260 for the property. At that stage, when he had given 
that bidding, which was the last of four, somebody sugge.sted 
to him that he ought not to bid for tlie api^ellant, but that 
(', liie manager, was the proper person to purchase the 
properly for the appellant. Accordingly C was called into 
the room, the state of the biddings made known to him. and 
then he made upon the last ])idding of K the small advance 
of Ks. 2. The evidence W'as that (' took the bidding out of 
R’<. hands who was professing to act for the appellant, 
saying at the time, or .shortly after, tliat he purcha.sed for 
the appellant. 

The subsequent conduct of C was inconsistent with his 
having purchased on his owii account, and was entirely con- 
sistent with the view that he purchased on behaJf of the 
appellant, for whom he was acting as manager. The pro- 
perty purchased was in the hands of ryots, and the appellant 
was in possession of the same so far as possession could 
l>e obtained of such property. He also paid the Govern- 
ment revenue. C never set up any title in himself and never 
interfered with the possession of the estate given by him to 
the appellant in any manner inconsistent with the character 
he took upon himself at the sale — the character of a mana- 
ger for the appellant. 

Held that C’s purchase was on l>ehalf of, and as benami- 
dar for, the appellant, and not on his own behalf (161-2.) 

Their Lordships, therefore, upon the whole matter, think 
that although C may have had no previous instructions to 
purchase from the appellant, yet that, being his manager, 
and finding himself at this sale, he purchased for him, after 
having stopped R, who W’as there before him bidding for the 
appellant, in that operation (161). {Sir Montague E. Smith), 

Lokhu Narain Roy Chowdhry v. Kalypuddo 
BandOPADHYA. (1876) 2 I. A. 154 = 23 W. R. 368 = 

3 Suth. 122 = 3 Sar. 472. 

rather. 

CHILD. 

Benami purchase in name of — Common in India. 

See BENAMI— Children. (1864) 6 M. I. A. 63 (79). 

Purchase in name of — Advancement — Presumptior. 

See Benami— Advancement, 
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BENAMKOR BENAMI TRANSACTION'— 

Father — ( Contd . ) 

Daughter. 

Burmese Buddhist J.aw —I )aughttr— Mother's in- 
heritance — Share of minor daughter in — Transfer by father 
by registered partition deed in lieu of — F^enami or not. See 

Burmese Buddhtst Law— Daughter— Moi hek’s 

INHERITANCE. (1928) 56 M. L. J. 244. 

Mahoniedan daughter — Gift to — Henami or not. See 

Mahomedan Law— Gie'I'—Fai her— Daughkr— Gift 

TO— BenaMI or not. (1879) 3 Suth. 601. 

Purchase in name of — Advancement — Prcsumptif>n 

of. See Ben AM I — Advancement. 

Son. 

-Benami purcliase in names of, and of wife — Oun- 

mon in India. See BENAMI — SON AND wife. 

(1869) 13 M. I. A. 232 (246). 

Hindu fatlier — -Property in name of — Benami for 

son — Evidence. See HINDU T,AW — JOINT Famiuv— 

Father — Property in name of — Benami eor son. 

(1885) 12 I. A. 150 (157-8) = 8 A. 6 (13). 

-Hindu father — Son — Purchase in name of minor — 
Benami or not. IIiNDU LAW- JOINT FAMILY — 

Father — Son — Purchase in name of minor — bk- 

NAMI OR NOT. (1854) 6 M. I. A. 53. 

Mahomedan father — Son — Gift to — Benami or not. 

See Mahomedan Law — Gift — Father — son -(Bet 
TO— Benami or not. (1896) 24 I. A. l =19 A. 267. 

Mahomedan father — Son — Gift to — Benami or not 

— Object of tran.saction to give .son more than would go to 
him by succession ah intestate. See MAHOMEDAN I.AW — 

Gift— Father — Son — Gift to— Benami ok not — 
Object of transaction, etc. 

(1867) 11 M. I. A. 517 (546). 

Mahoniedan father — Son — Gift to — Family settle- 
ment — Benami transaction to be followed by — Test— Evid- 
ence. See Mahomedan I,aw — Gift — Father — Son — 
Gift to — Family seitlement. 

(1875) 21. A. 87 (111). 

Mahomedan father — Son — Purchase in name of — 

Benami or not. See MahOMEDAN I.AW — FATHER — SON 

— Purchase in name of — Benami or not. 

Mahomedan father — Son of tender years — Hibba- 

namah in favour of — Gift — Family settlement — Fraudulent 
benami — Test — Evidence. See MahOMF.DaN Law — 

Father — Son of tender years— Hibbanamah in 
favour of. (1883) 11 I.A. 10 (19) = 10 C. 616 (623-4). 

Purchase in name of — Advancement — Presumption 

of. See Benami — Advancement. 

Purchase in names of, and of wife — Henami or not — 

Presumption. See MAHOMEDAN LAW — SON AND WIFE 

— Purchase in names of. 

(1869) 13 M. I. A. 232 (247). 

Fiction and falsheood. 

Usual in cases of henami. 

Fiction and falsehood are very usual in benami di.sputes 
(166.) {Lord Ifohhouse.') MUHAMMAD IMAM AIT KHAN 

V. Sardar Husain Khan. (1898) 25 I. A. 161 = 

26 C. 81 (89) = 2 C. W. N. 737 = 7 Sar. 432. 

Fraudulent benami. 

Effect — Di sti ncti on. 

A mere benami, or ism furzee title, is simply a nominal 
title without interest. It may, or may not, be fraudulent in 
design. Such a disposition by a donor, where the transfer 
of the property, from its very nature, effected a legal trans- 
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BENAMI ( OR BENAMI TRANSACTION)— (CWrf.) 
Fraudulent ‘benami— 

^0^~{Contd.') 

fer of it. would be simply the creation of a trust in his 
favour, (546). {Sir Edward Williams.') Nawab UMJAD 

Ally Khanz/, Mussumat Mohundee Begum 

(1867) 11 M. I. A. 517 = 10 W. R. P. C. 25 = 
2 Suth. 98 = 2 Sar. 315 = R. & J*s. No. 7 (Oudh). 

Mahomedan father — Son of tender years— Hibba- 
namah in favour of— Gift— Family Settlement— Fraudulent 
benami — Test — Evidence. Sec MAHOMEDAN Law — 

Father— Son of tender years— Hibbanamah in 
favour of. (1883) 11 I. A. 10 (19) = 

10 C. 616 (623-4). 

J*lca of — Creditors of alleged henamidar — Availahi- 

lity against — /'rand not carried cut. 

In a case in which a Mahomedan father purchased pro- 
perty with his own funds but in the name of his son, because 
he (the father) had daughters and was desirous of varying 
the rule of succession between sons and daughters, and the 
question of the effect of the transaction arose, on the son’s 
death, between his attaching-decree-holders and the father, 
their Lordships, while expres^^ing the opinion that the case 
certainly admitted of being viewed thus, that the convey- 
ance was merely colourable, to be treated as real should it 
become neces.sary to defeat a daughter’s claim, l)ut fictitious 
as between father and sons, observed that that view of the 
case was not presented to the trial Court, and that if it had 
lx.‘en so piesented, the Judge would have been justified in 
declining to act on such an allegation of fraud against credi- 
tors of the son made after the son’s decease in favour of 
the father alleging his own fraud (401-2). {Sir Joseph 
yapier.) NaWAB AZIMUT ALI KHAN 7/. HURDWAREE 

Mtli . ri870) 13 M. I. A. 395 = 14 W, R. P. C. 114 = 

5 B. li. R. P. C. 578 = 2 Suth. 343 = 2 Sar. 571. 

Plea hy transferor of — A/ain/ainahility — Fraud 
carried out — Effect. 

Queere whether, where a grantor alleges that a transaction 
apparently real was fictitious, and was for the purposes of 
effecting a fraud and the fraud was completed, he can be 
hearrl in a Court of law to say that the transaction was 
other than what it appears to be. {Lord within.) Ma 
NGWE 7/. Maunotha Maung. 

(1928; 56 M. L. J. 244 (254) 49 C. L. J. 167 = 

A I. R. 1929 P. C. 65. 

Plea hy transferor of — Proof of. required . 

The facts that can be relied upon in support of a plea by 
a transferor that a transfer apparently real was really ficti- 
tious and was for the purpose of effecting a fraud make it 
the duty of the Court adjudicating on the allegation of such 
a grantor to see that he proves by cogent evidence the 
averment that he makes. {Lord Atkin.) Ma NGWE NaING 

V. Malng Tha Maung. 

(1928) 66 M. L. J. 244 (264) =49 C. J. 167 = 

A. I. R. 1929 P. C. 66. 

property transferred under — Transferors right to 

recervo — Fraud not carried out^Afaxim *Jn pari delicto'^ 
— Applieahilityy 

Where a benami conveyance is executed to defraud cre- 
ditors, and the purpose of the fraud is not only not effected, 
but absolutely defeated, there is nothing to prevent the 
transferor from repudiating the entire transaction, revoking 
all authority of his confederate to carry out the fraudulent 
scheme, and recovering possession of his property. {Lord 
Atkinson.) PETHAPPERUMAL CHETTY v. MUNIANDI 

Servai. (1908) 36 I. A. 98ri02-3) = 

36 C. 661 (669) = 18 M. L. J. 277 = 4 M. Ii. T. 12 = 

7 C. I^. J. 628 = 12 C. W. N. 662 = 10 Bom. “ 

5 A. Ii. J. 29t) = 14 Bur. L. B. 108 = 4 L. B. B. 266. 
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BEN AMI (OB BEN AMI TRANSACTION)— (CW*/.) 
Fraudulent "benami— 

--Resulting trust in favour of real lytoner after death 

of benamidar— Transfer to be treated as fictitious as he- 
twetn parties but as real for defeating third parties' claims. 

Where it appeared that a Mahomedan father purchased 
property with his own funds but bad the conveyance drawn 
up in his son’s name because he had daughters and was 
desirous of varying the rule of successjfjn betw een sons and 
daughters, their Lordships thought that the case certainly 
admitted of being viewed thus, that the conveyance was 
merely colourable, to be treated as real should it become I 
necessary to defeat a daughter’s claim, but fictitious as be- j 
tween father and sons (401-2). I 

Quaere, whether the legal effect of the arrangement was I 
or was not to confer a resulting life estate on the father ! 
after the death of his son (402). {Sir Joseph A^apia \ 
NAWAB A2IMUT ALI KHAN r. HURDWAREE MULl.. 

(1870) 13 M. I. A. 395 - 14 W. R. P. C. 1 14 = i 

5 B. L. B. P. C. 578 = 2 Suth. 343 -2 Sar. 571. ' 

% 

Fraudulent transfer. i 

Distinction — Test — Pleadings — Construili»n — , 

Pleas of bcnami and of fraudulent transfer — -JVhaf ' 
amounts to. 

The difference between a benami tiansaction and one j 
that is a fraudulent transfer w ithin the meaning of S. 5.1 of 
the Transfer of Property Act is di'^tinct, though it is often 
slurred. To the sugge.-rion that the tran.^action was benami 
a complete answer is furnished Ijy the admission that the , 
transferor owed the transferee the amount stated U) be con- 
.sideration for the sale deeds and more. 

A plea that the alleged traimferor was and always remain- 
ed the real owner of tlu* properties alleged to have been ' 
transferred is a plea tliat the transaction was benami and ■ 
not that it was a fraudulent tran.-fer within the meaning of 
S. 53 of the Transfer of Iboperiy Act. (Sir La^rrenec 
Jenkins.) MlNA KUMARI I IBI r-. TMjOV SiNGH 
DudhurIA, (1916) 44 I. A. 72 ('76-7) - 

44 C. 662 (670 1) = 21 M. L. T. 344 = 

5 L. W. 711-21 C. W. N. 585 25 C. L. J. 508 = i 

19 Bom. L. R. 424 = 15 A. L. J. 382= : 
1 Pat. L. W. 425 = 40 1. C. 242 =32 M. L. J. 425. ! 

Gift or. I 

Intention to benefit alleged benaniidar — Objet t of 

preventing third parties from claiming property put in his ' 
or her name — Existence of — Effect. See liENAMI — M ahO- : 

MEDAN WOMAN— Person with whom she had con- f 

TRACTED AN IRREGULAR MARIU.AGE— PURCH ASE IN ’ 

name OF. (1872) 14 M. I. A. 433(440 2)= i 

17 W. B. 259 =2 Suth. 643 =3 Sar. 58. ! 

The very principle <jf a resulting trust is, that the i 

property has been purcha.sed witli money belonging to i 
another, with an implied trust that it should belong to that ! 
other person to whom the money also belonged. Hut if it ' 
was the intention of the per.son to whom the money belonged | 
that there should be no such trust, then, of cour.se, no such ! 
implied trust could arise, because it is only a trust by impli- j 
cation, and the presumption would then be met by the facts | 
(437-8), {Sir Montague Smithf) MUSSUM.AT AmeerO- 
ONNISSA KHANUM v. ^^USSU^IAT ASHRUFOONNISSA. 

(1872) 14 M. I. A. 433 = 17 W. R. 259 = 

2 Suth. 543 = 3 Sar. 68. 

Hindu — First wife — Transfer to, on occasion of his i 

second marriage — Object of, to prevent i.ssue of second wife 
from claiming shares in property. See HINDU LAW 

Husband— Wife —First wife — Tuansfeu to, on 

OCCASION OF HIS SECOND MARRIAGE. 

(1887) 16 I. A. 29 (36) = 10 A. 197. 


benami (OE benami TEANSACTION)— 

Gift tST~~{Cdntdf) 

— Mahomedan father — Son — Gift to — Object of, to 

give him more than would go to him by succession ab 
intestato. See MAHOMEDAN I-A W —GiFT —FATHER— 

Son— G iK'r TO— Benami ok not— Object of gift 

(1867) 11 M. I. A. 617 (646); 

-Mahomedan father — Son — Purchase in name o 


Object of, to prevent daughters from succeeding to property. 

Mahomedan I.aw— Father— Son— Purchase in 
NAME OF— Benami or not— Object of purchase 
l-'l'C. (1870) 13 M. I. A. 395 (401-2)! 

— ' —Mahomedan inothei — Daughter— Purchase in name 
of— Object of. to di.Mnherit son. AVc MaHOMKDAN J AW 

—Mother— Daughter— 1*urchase in name of 

(1906) 33 I. A. 86 33 C. 773 (784-5). 

Malu^medan mother — Daughter —Sale deed in 

favour of — Object of, to disinherit son. See M.AHOMEDAN 

I, AW — Mother — Dau('.h'jer — Sale deedin’ favour 
OF. with imaginary con.sider ation. 

(1906)33 I. A. 86 = 33 C. 773 (784-6). 

Reservation of life interest hy f>erson supp/yi^ru 
part base money — Piffect. 

If the ie«tl truth of the facts is this that tliough these pro- 
ix-rties were purchased with the money of A, yet, neverthe- 
leas, if .she purchased them witii the expre.ss intention at the 
tinte that, after her death, they should go to B, that would 
not be a purchase benami within the meaning of the issue 
that would not be a purcha.se on the terms that the property 
wasto i.e absolutely hers (A’s), hut would be a purchase 
will, the intenticn of henetiling the person in whose name 
the pijrrhase was made ; and it would make no difference in 
point of luw. whether she did or did not reserve a life- 
interest and control o\er the disposition of the proceeds of 
the property during her life (308-9). Kaja ChaNDRANATH 
key t'. Ramjm Mazu.mdak. (1870) 6B. L. R. 303 = 

15 W. R. 7 = 2 Sar. 613. 

Gift in return for services. 

Plea of — Criterion in case of. 

In many in mo.st — cases of alleged benami the payment 
of the purcha.se-tnoney is a very important fact. But it is not 
the only crUerion. Where defendant admits that the pur- 
chase m his name was made with plaintiff’s funds but the 
property purchased was intended to he a gift in return for 
Iiis services to iJlainiiff and his father, a much more im- 
portant fact is the actual posses.<;ion or receipt of the rents 
of the property. 

A ’s possession for nine and a half 

years without accounting to plaintiff for the profits and 

upon the fact that he had rendered some valuable services 
a.s alleged by liim, their Lordships upheld his case of gift 
{Sir Richard Couch.) PaNDIT R aM NaRAIN t/. MaUIVI 
Muh \mm.\1) Hadl (1898) 26 I. A. 38 = 

26 C. 227 3 C. W. N. 113 -- 7 Sar. 425. 

Hindu — Mahomedan mistress. 


Purchase in name of— Benami or gift. 

upon the facts, that a purchase of property by a 
Hindu in the name of his Mahomedan mistress was a 
benami transaction (256). 

Iheir l-ordsliips find no ground on which to treat a pur- 
chase by the talukdar of such a property as this bangalow 
in the name of his Mahomedan mistress in a manner 
didering from that on which a similar purchase by a Hindu 
in the name of a complete stranger would be treated, nor is 
there any ground for asserting tiiat the probabilities of 
the case are in Lvour of an intention by the taluqdar to 
benefit his mistress; the exact contrary appears to their 


12 
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BBNAMKOE BENAMI TRANSACTION)— ) 
Hindu— Mahomedan mi^tiefis — {ContiL') 

Tx)rdships to be the case (206). {Sn George Fariueii.) 
HILAS KUNWAR V. Ol.SK \J K ANJIT SiNGH. 

(1915) 42 I. A. 202-37 A. 557 (565-6) = 
17 Bom. Ii. R. 1006 = 22 C. L. J. 516 = 
13 A. L. J. 991^ (1915) M. W. N. 757 = 
19 C. W. N. 1207 = 18 M. L. T. 248 -2 L. W. 830 = 

30 I. C. 299 29 M.L. J. 335. 

Hindu Law— Joint Family. 

Female member of — Purchase in name of, as guardian 

of minor son (a co parcener) — l^enacni for her daughter — 
Plea by her of — Proof of- Onus. See HINDU J.AW — 
JOINT FaMII.V — l-'LMALK MEMUEK OE — PURCHASE IN 
NAME OF, E'K'. (1917) 32M. L. J. 468(469;. 

Menil)er of— Endowment deed executed by — Benami 

or not — Evidence. See HINDU EWV — JOIN ! FamIEV — 

Member of— Endowment deed executed bv. 

(1890) 17 I. A. 110 (116-7) = 18 C. 10(18). 
— --Partition — Allotment of shares at — Benami nature 
of — Proof of — Onus. See HINDU LAW — JOINT FAMILY — 

Partition — Allotment of Shares \t — Benami 

NATURE OF. ('1922) 43 M. L. J. 104. 

Hindu Law Religious Endowment. 

-Idol — Purchase in name of one’s own — 6 M. I. A. — 

Principle of — Applicability. Sec HINDU T> AW — ReTJGIOUS 

Endowment — Idol — Purchase in name of one’s 
own. (1873) 20 W. R. 95. 

"Shebait — Debutlt r pi opvrty — Ihirchase of, in name 

of son — Benami nature of. .SVf HINDU LAW — RELIGIOUS 

Endowment — Shebait — D i iu ttek Property — Pur- 
chase OF, IN NAME OE SON. 

(1921) 48 X. A. 258 (266)= 48 C. 1019 (1028-9). 

HusTjand — Wife. 

Benami purchase in names of, and of son — Common 

in India. Sec BENAMI— SON AND WIFE. 

(1869) 13 M. I. A. 232 (246). 

English parties domiciled in India — Wife — Purchase 

by husband in name of. See Bf.NAMI — I t,NGLlSH PARTIES 
DOMICILED IN INDI A. (1920) 47 I. A. 275 (284. 289) -= 

48 C. 260 (270). 

Hindu husband — Bank deposit of money of, in name 

of wife, or in joint names of himself and his wife — Benami 
or not.’ See HINDU Law — HUSBAND— BANK DEPOSIT 
OF MONEY OF. ETC. (1928) 56 I. A. 235-56 C. 944. 

^Hindu husband — P'irst wife — Transfer to, on occa- 
sion of his second marriage — Object of, to prevent issue of 
second wife from claiming shares in property — Transaction 
benami or gift. See HINDU Law— HUSBAND— WIFE— 

First wife — Transfer to. on occasion of his 
SECOND Marriage. (1887) 16 I. A. 29 (35) = 10 A. 197. 

Hindu wife — Execution sale — Purchase at — Benami 

for husband (judgment-debtor) or not. See Ben.AMI — 

Evidence of— Execution Sale. 

(1886) 13 I. A. 70 = 13 C.181. 

Hindu Nsife — I'urchase in name of — Benami for ; 

husband or not. See HINDU Law— HUSBAND— WIFE— 
PURCHASE IN NAME OF, 

Mahomedan hu.sband — Benamidar for wife — Plea by 

latter of — Presumption — Onus of proof — Osten.^ble owner- 
ship wuth husband. See MAHOMEDAN I.AW — HUSBAND — 
BENAMIDAR FOR WIFE— PLEA BY L.AT'TER OF. 

(1867) 11 M. I. A. 213 (219-20). 

Mahomedan husband — Estate held by third par^y as 

benamidar for — Transfer to first wife of, on occasion of his 
second marriage— Benami or gift. See MAHOMEDAN LAW 

— Husband — estate hei.d by another person as j 
BENAMIDAR FOR. (1893) 20 I. A. 38 (48-9)= j 

• 20 C. 660 (673). ' 


i8o 

j BENAMI (OR BENAMI TRANSACTION)— 
Husband - Wife— (CV///^/.) 

Mahomedan wife — Purchase in name of— Benami for 

husband or not— Mortgage deed in his favour— Sale deed in 
wife’s name in discharge of. See MAHOMEDAN LAW— 

Husband— W iFE*-PuRCHASE in name of— Benami 

FOR HUSBAND OR NOT — MORTGAGE DEED IN HiS 

FAVOUR. (1897) 25 I. A. 15 (19) = 26 C. 473 (476-7). 

Purchase in name of — Advancement — Presumption. 
Sec Benami — ADVANCEMENT'. 

_ Purchase in name of, and of son jointly — Presump- 
tion. Sec Mahomedan Law— Son and Wife— Pur- 
chase IN namI':S of. (1869) 13 M, I. A. 232 (247). 

Intention to benefit transferee or person 
in whose name property is put. 

— -Nature of transaction in case of — Gift not benami. 

See Benami — Gift or. 

Issue in case of. 

Form proper of — Benami purchase — Plea of — Suit 

based upon — Denial !)y defendant. PRACTICE — PLEA- 

DINGS— CONSTRUCTION — Confession and avoidance. 

(1870) 6 B. L. B. 303 (307-8). 

Judgment debtor — Transfer by. 

^Benami and fraudulent nature of — Proof of. See 

C. P. U. of 1908, Or. 21. K. 63 — DeCREE-HOLDER — 
lUUC.MENT-DEBTOR. 

(1920) 26 C. W. N. 409 (413 4). 

Laches in instituting proceedings raising 

question of. 

Efect, 

In a case in which the question wa^, whether the purchase 
of a Putnee Talook made by J was a benami transaction — 
that is, whether it was bought with the money of and in 
trust for H, the husband of the appellant, held^ that the fact 
tliat the appellant instituted the suit only after the lapse of 
nearly 10 years, and after the deaths of persons, who could 
have spoken positively to the truth of the case, and whose 
evidence was of the greatest value in the determination of 
it was a very important circumstance against the claim of 
the appellant (476). i^Sir John Romilly.') MUSSUMAT 
KRIFOMOYE DEBIA 7', GFRISCHUNDER I.AHOREE. 

( 1861) 8 M. I. A. 467 2 W. R. 1 = 1 Suth. 448 = 

1 Sar. 805. 

The suit was brought to recover po.ssession of a 

talook, which had been purchased at a revenue sale by H in 
his own name in 1848. The suit was not commenced till 
16 — 2 — 1859, nearly 11 years after the purchase. The suit 
was brought on the alleged ground that the moneys with 
which the purchase was made were not the moneys of H 
himself, but of a lady named B. with whom he was living as 
her husband. Admittedly the transaction was not a 
benami transaction. The case for the plaintiff was that the 
money, although it was the money of B, I^elonged in fact to 
an Imambarah, of which she was the owner, as a sort of lay 
owner, and that there was a resulting trust in favour of B, 
in consequence of the money with which the estate was 
purchased having been so provided. All the parties who 
knew exactly what the transaction was and who could have 
explained it were dead. 

Held^ that, when the suit was brought to set aside a pur- 
chase which was made eleven years before, which remained 
unimpeached from the time when it was made until the 
institution of the suit, every court would be bound to look 
with very great jealousy at the evidence which was brought 
forward in order to support such a case (440). {,Sir 
Montague E. Smith.) MUSSUMAT AMEEROONNISSA 
KHANUM V. .MUSSUMAT ASHRUFOONNISSA. 

(1872) 14 M. I. A. 433 = 17 W. B. 259 = 

2 Sutb. 543 = 3 Sar. 58. 
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BENAMI (OR BENAMI TRANSACTION)— 

Laches in instituting proceedings raising question 

of — {Contd.) 

Though benami transactions are very familiar in 

Indian practice, and even a slight quantity of evidence to show 
that a transaction was a sham transaction will suffice for the 
purpose, yet such a transfer cannot be considered as nothing, 
and the person who impugns its apparent character must 
show something or other to establish that it is a l)enami or 
sham transaction. And the fact that the suit to declare the 
benami character of a transaction is brought after yeai-s of 
possession, and when the principal parties to the transaction 
challenged are dead, is a circumstai'ce not without weight in 
such cases, and it involves a certain addition to the onus 
vesting upon the person who asserts that the transaction is 
l>enami. {Lord Shaw.') HaKIM MOULVi MUHAMMAD 

Mahbub ALi Khan Bharat. 

(1918) 23 C. W. N. 321 (326) - 
(1919)M. W. N. 507-53 I. C. 64. 

Legality Of. 

Court's duty to recognise transaction and give 

effect to it. 

The Tvegislature has not. by any general measure, declared 
henami transactions to be illegal ; and, therefore, they must 
still be recognised, and effect given to them by the courts, 
except so far as positive enactment stands in the way, and 
directs a contrary course (522). {Sir Montague E. Smith.) 

Mussumat Buhuns kowuk r. Daij.a Buhookkf 
LaLL. (1872) 14 M. I. A. 496 ^ 18 W. R. 157 - 

10 B. L. R. 159 2 Suth. 575 3 Sar. 69. 

The system of acquiring and holding property and 

even of carrying on business in name> otliei ilian those of 
the real owners, usually called the benami system, is and has 
Wn a common practice in the country (India). There is 
nothing inherently wrong in it. and it accords, within its 
legitimate scope, with the ideas and habits of tiie people. 
“ It ’* (a benami dealing) “ is quite unobjectionable and has 
a curious resemblance to the doctrine of our English law 
that the trust of the legal e.state results to the man who pays 
the purt.hase-nioney, and this again f()Ilous the analogy of 
our common law that wliere a feoffment is made without 
consideration the use re.sults to the feoffor.” So long, 
therefore, as a benami transaction does not contravene the 
provisions of the law the Courts are bound to give it effect 
(9). {Mr. Ameer Aii.) GUR NARAYAN v. SheO CAT. 

Singh. (1918) 46 1. A. 1=46 c. 566 (574-5)- 

17 A. L. J. 66 - 9 L. W. 336 = 23 C. W. N. 531 = 

12 Bur. L. T. 122 - 49 I. C. 1 = 

36 M. L. J. 68. 
Mahomedan — Son and wife 

Purchase in names of — Benami or not — Presumption. 

See Mahomedan Law — Son and wife — Purchase in 
NAMES OF. (1869) 13 M. I. A. 232 (247). 

Mahomedan mother— Daughter. 

Purchase in name of — Btnami or gift — Object of 

purchase to disinherit son. See -MahOMedaN Law — 

Mother— Daughter — Purchase in name of. 

(1906) 33 I. A. 86 = 33 0. 773 (784-5) 

“Sale-deed in favour of, with imaginary consideration 
Object of, to disinherit son — Gift really intended. See 

Mahomedan Law— mother — Daughter— Salk deed 

IN FAVOUR OF, WITH IMAGINARY CONSIDERATION. 

(1906) 33 I.A. 86 = 33 C. 773 (784-5) 
Mahomedan uncle — Nephew. 

-^Conveyance for value in favour of — Deed of — Benami 

— Evidence . See M A HO M ED A N La V/ — N E PH E W — CO N - 
VEYANCE FOR VALIjE IN FAVOUR OF. 

(1906) 33 I.A. 68 = 28 A. 439 (463'). 


BENAMI (OR BENAMI TRANSACTION)— 

Mahomedan woman— Person with whom she had 
contracted an irregular marriage. 

- Purchase of property in name of— Benami or gift. 

A Mahomedan married woman, who had .separated 

from her husband, contracted an irregular marriage with V, 

and co-habited with him for many years. During the time 

y so co-habited with the woman, he purchased an estate in 

his name, a portion of the purchase-money being suDoIied 
by the woman. ^ 


ujai, inougn some 

ot the money used for the purchase of the estate was sup- 

plieci by the woman, she intended to make a of the 

same to V with whom she had been living for years, and 

that V was the real owner of the projierty purchased. 

Their Uu-clsliips affirmed the decision of the Principal 

Sudder Ameen (440-2). {S^r Montague E. Smith.) MT. 

.\MEEROONNISSA KHANUM v. MT. ASHRUFOONNISSA. 

(1871) 14 M.I.A. 433 = 17 W. R. 269 = 


2 Suth. 543- 3 Sar. 68. 
Mortgage. 


Henami or not. 

ACTION OR NOl . 


Mortgage— Henami Trans- 


Mother-iu law — Son in law. 

~(ilft to. 


Held. .n-eirulinR the decision of tl.e High Court, that a 
///fc or a deed of gift executed I, y a .Mahomedan lady in 
favour of her .son-ir,.|aw was only a Irenami transaction and 
that tlie oste.isd.le donee tcxrk no interest in the properties 
purported to l>e coin eyed by the instrument. 

In coming to the above conclusion, their I.ordship.s relied 
upon the following cir. umstances. amongst others 

(I) The deed gave away the whole of the donor’s pro- 
perty. thereby leaving her without means, amt disinheriting 
her .son and ciangliter too. There was no direct evidence to 
explain wiiy such a gift should be made, while there was 

transaction. 

U) there was no change in the treatment of the proDertv 

in pursuance of the (Ited. r r j 

(3) On the death of the alleged donee, none of th'' per- 
sons, « ho would be entitled to the property if the deed of 
gift were valid, made any claim to the same (2^8-9) 
{Lord Hobheuse.) NikMAL ChuNDER BONNErTee v 
.Mahomed Siddick. 


(1898) 25 I.A. 225 = 26 C. 11 (27-8) = 7 Sar. 383. 

-Transfer in fni'our of. 

//c/f/, ona consideration of the evidence reversing the 
Court below, that two deeds of transfer executed by a 
Mahomedan lady in favour of the husband of her only 
daughter were real transfers and were not mere benami 
transactions (136). {Lord f/obhouse.) Um.aN PaRSHAD 
V. Gandharp Singh. 


(1887) 14 I.A. 127 = 16 C. 20 (31) = 
5 Sar. 71 = R. & J.’s No. 98- 
Nature of. 

A benami conveyance is not intended to be an opera 

tive in.strument. Where a transaction is once made out to 
be a mere benami it is evident that the l>enamidar absolutely 
disappears from the title. His name is simply an aiiasfor 
that of the person beneficially interested. {Lord Atkinson ) 

Pethfpperumal Cheto V. Muniandi Servai 

(1908) 35 I.A. 98 (102) = 35 C. 661(568) = 
18 M.L.J. 277 = 4 M L.T. 12 = 7 C.L.J. 628 = 
12 C.W.N. 562 = 10 Bom. L. R. 690 = 5 A.L.J. 290 = 

14Bur.L.R 108=4 L.B.R. 266. 

hetrs^Ac/s or omissions of, after his 

death — Effect of. 

Wliere property was purchased by a person benami in 

the name of his mistress, their f.ordships, in the view they 
took of the case, observed that it was unnecessary to consi- 
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BENAMI (OE BENAMI TEANSACTION)— ! BEN AMI (OR BENAMI TEANSACTION)— (Cot;W.) 
Nature I Practice of— (Ow/a'.) 


der whether any acts or omissions by any of the parties 
after the death of the real owner could affect the nature of 
the transaction as it stood at his death (205). {Sir George 
Farivell^ h\h^S KUNWAK DkSRAI RaNIIT SiNGH. 

(1915) 42 I. A. 202-37 A. 657 (566)- 
17 Bom, L.R. 1006 - 22 C.L. J. 516 = 
13 A. L. J. 991 = 1915 M. W. N. 757 = 
19 C. W. N. 1207 - 18 M. L. T. 248 - 
30 I. C. 299 - 2 L. W. 830 = 29 M. L. J. 335. 

Object for putting property in name of a person. 

Existence of — Nature of transaction in case of — Gift 

notlienaini. liENAMl — OiK'j' ou. 

Onus of Proof of. 

AVt’BFNAATi — P resumption — Onus ok Proof. 

Ostensible owner — Creditors of. 

P/ea of benami against. 

In a case in which creditors .seek to establish their claim 
against property of which their debtor was allowed for 
many years to have, at least, the ostensible ownership, and 
another person objects to their claim on the ground that 
the debtor was only his benamidar in respect of the 
property in question, it is tin? duty of a Court of Justice to 
put the objector to the rights of creditors founded on 
apparent ownership to strict proof of his objection ; he must 
recover, if at all, on the case tliat he asserts (402-3). {Sir 
Joseph Napier,') NawAR AzimuT Ali KhaN v. HURD- 
WAREE Mull. (1870) 13 M. I. A. 396 = 

14 W. K. P. C. 114 5 B. li. R. P.C. 678 = 

2 Suth. 343 2 Sar. 571. 


Practice of. 


Benami purchases are very common in India, and are 

due to many considerations which may not find their 
counterpart here (England), yet none the le.ss they can 
easily be made a cloak and cover for improper and even 
dishonest transactions. {Lord Bnckmastcr.') PEARY 
MOHAN MUKERJEK v, MANOHAR MUKERJEE. 

(1921) 48 I.A. 258 (266) = 48 C. 1019 (1028-9) = 

23 Bom. li. R. 913 = 14 L. W. 104 = 
(1921) M. W. N. 554 = 19 A.L.J. 773-26 C.W.N. 133 = 

2 P. L. T. 725 = 62 I. C. 76 - 30 M.L.T. 24 = 

(1922) P.C. 235 = 41 M. L. J. 68. 

Children — Benami purchases in names of — Common 

in India. See BENAMI— CHILDREN. 

(1854) 6M. I. A. 53 (79). 


— Common in India. 

The habit of holding land benami is inveterate in India 
(602). {Sir James IV. Colvile.) MOONSHEE BuZLOOR 
Raheem V, Shums-oon-nissa Beg am. 

(1867) 11 M. I. A. 551 = 8 W.R. P.C. 3 = 

2 Suth. 59 = 2 Sar, 259. 


It is well-known that benamee purchases are common 

in India, and that effect is given to them by the Courts 
according to the real intention of the parties (522). {Sir 
Montague E. Smith.) MUSSUM.vr BUHUNS KOWUR 

Lalla Buhooree Lall. (1872) 14 M.I.A. 496- 

18 W.R. 157 = 10 B. L. K. 169 = 
2 Suth. 575 = 3 Sar. 69. 

It is familiar to us all that the system of putting 

property benami is so extremely common in India that the 
mere fact of a deed being executed in proper form, and 
apparently effecting a valid transfer to another, is not as 
good evidence of a real transfer as it would be in other 
countries (129). {Lord Ilobhonse.) UmAN PARSHAD v. 

Gandharp Singh. (1887) 14 I. A. 127 = 

16 C. 20 (23) = 5 Sar. 71 = B. & J.’B No. 98. 


Benami purchases are very common in India. {Lord 

Bnchmaster.) PEARY MOHAN MUKERJI v. MANOHAR 

Mukerji. (1921) 48 I. A. 268 (266) = 

48 C. 1019 (1028-9) = 23 Bom. L. R. 913 = 
14 L. W. 104 = (1921) M. W. N. 554 = 19 A. L. J. 773 = 
26 C. W. N. 133 = 2 Pat. L. T. 725 = 62 I. C. 76 = 
30 M. L. T. 24 = (1922) P. C. 236 = 41 M. L. J. 68. 

Mahomedans — Practice among. 

It is perfectly clear that in so far as the practice of 
holding lands and buying lands in the name of another 
exists, that practice exists in India as much among Maho- 
medans as among Hindoos (246). {Sir James W. Colvilef) 
Moulvie Sayyud UZHUR Am v. MUSSUMAT Bebee 
UL'I'af Fatima. (1869) 13 M. I. A. 232 = 

13 W. R. 1 = 4 B. L. R. 1 = 2 Suth. 279 = 2 Sar. 622. 

Presumption of benami from — Propriety. 

In consequence of the tendency amongst natives to dis- 
guise their ownership under l)enami transfers of property, 
a natural suspicion arises often that .such is the design when 
the transaction is really fair and open, and the apparent and 
real title are entirely consistent (544 5). {Sir Edward V. 
Williamsf) NAWaB UMJAD .\LLY KHAN Z'. MuSSUM.AT 

mohitndee Begum. (1867) llM. I. A. 617 = 

10 W.R. P.C. 25-2 Suth. 98 = 2 Sar. 316 = 

R. & J.’s No. 7(Oudh). 

The habit of holding land benami is inveterate in 

India ; but that does not justify the Courts in making every 
presumption against apparent ownership (602). {Sir James 
W. Coivile.) MOONSHEK BUZI.OOR RUHEEM ik SHUM- 

SOONNISSA begum. (1867) 11 M.I.A. 661 = 

8 W. R. P. C. 3 = 2 Suth. 59 = 2 Sar. 269. 

Son and wife — Benami purchases in names of — 

Common in India. See I^ENAMI — SON AND WIFE. 

(1869) 13 M. I. A. 232 (246). 

Presiunption — Onus of Proof. 

Boy of ten or eleven — Real envner alleged only a — 

Presumption in favour of benami in case of. 

In a case in which the question was, whether the pur- 
chase of a PutneeTalook made by J was a benami transac- 
tion — that is, whclher i^ was bought with the money of and 
in trust for II, the deceased husband of the appellant, held^ 
that the circumstance that H was, at the time of thr 
transaction, a boy of ten or eleven years of age, created 
grave suspicion whether H was. as alleged, the real purcha- 
ser (471-2 \ 

In what way a boy of ten or eleven years of age could be 
posses.sed of money sufficient for the purchase of the Putnee 
Talook, the evidence fails to explain (472). {Sir John 
Romilly.) MuSSUMAT KRIPOMOYE DEBIA v. GERIS- 
CHUNDER I.AHOREE. (1861) 8M. I. A. 467 = 

2 W. R. 1 = 1 Suth. 448 = 1 Sar. 806. 
Burme.se Buddhist J.aw —Brother deceased — Bena- 
midar for survivor — Claim by latter to property in deceased’s 
name on foot of. See BURMESE BUDDHIST I.AW — 
BROTHER DECEASED. (1926) 4 B. 618. 

Certificated purchaser and registered owner alleged 

to be benamidar. 

The party who alleges that the certificated purchaser and 
registered owner is a benamidar, must give substantial 
proof of that allegation (193). {Sir Arthur ffobhouse.) 

Baunath Sahai V. rughonath Pershad Singh. 
(1882) 12 C. Ij. R. 186=4 Sar. 372 = Bald. 437. 

^Deed executed in proper form and apparently effect- 

i It g a valid transfer to another . ^ 

Though the system of putting property benami is 
extremely common in India, still a deed executed in proper 
form, and apparently effecting a valid transfer to another. 
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BENAMI (OB BBNAMI TRANSACTION)— 
Presumption— Onus of Proof— (Ctj;////,) 


cannot be considered as nothing, and the person who im- 
pugns its apparent character must show something or other 
to establish that it is a benami or sham transaction (129). 
{^Lord Hothouse^ UMAN PaRSHAI) v, GaNDHARP 

Singh, (1887) 14 I. a. 127 = 15 C. 20(23) = 

5 Sar. 71 = E. & J.’sNo. 98. 

Deeds forming part of same transaction — Proof of 

benami in regard to one of — Effect. See Henami — 

Deeds forming part ok same transaci'ion. 

(1890) 17 C. 937. 

Execution sale — Purchase at — Henami for judgment- 

debtor — Plea of — Suit by another creditor of same debtor. 

See Execution Sale— Purchase at — Benami 
NATURE of— Judgment-debtor— PURCHASE benami 
for— Onus of Proof of. 

(1866) 11 M. I. a. 28 (43, 47). 

Hindu Law — Joint family —Female member of — 

Purchase in name of, as guardian of her minor son (a co- 
parcener)— Benami for her daughter — Plea of. See HINDU 

Law— JOINT Family— Female member of — Pur- 
chase in NAME of, E'PC. 

(1917) 32M. L. J. 468 '469). 


Hindu Law — Joint family — Partition — Allotment of 

shares at— Benami plea in regard to. See HINDU Law — 

joint Family— Partition— allotment of Shares 

AT— Benami nature of. (1922) 43 M. L. J. 104. 


Laches in instituting proceedings raising question of 

— Effect. Benami— Lache-s in instituting pro- 

ceedings raising ouestion of. 

Mahomedan husband — lienamidar for wife — Plea by 

her of. See MahOMEDAN Law— HUSBAND— Kenami- 
dar for wife. (1867) 11 M. I.A. 213f219-20;. 

^Mahomedan wife— Purchase in name of— Benami 

for husband— Plea by him of. See MaHOMEDAN LAW— 

Husband— Wife— Purchase in name of— Benami 

FOR HUSBAND — PLEA BY HIM OF. 

(1897) 261. A. 15 (18) = 25 C. 473 (476). 

-Mutation of names — Absence of — Effect. Sec 

Benami— Evidence— Mutation of names — absence 

(1887) 14 I. A. 127(131) = 16 C. 20 (26). 

Possessiofi proceedings — Decision against alleged 

benamidar tn — Suit by him for possession against real 
owner — Plea in. 

The plaintiff-appellant wa.s the registered owner of cer- 
tain property. The question was whether he was also the 
beneficial owner or only benamidar for the respondent. 

It appeared that contests arose between the partisans of 
the respondent and those of the appellant, and that the 
Magistrate of the district was called upon to quiet the pos- 
session under the Criminal Procedure Code. He decided 
that the respondent was in possession ; and he ordered that 
such possession should be maintained, and that both 
^rties should enter into recognizances to keep the peace. 
Thereupon the appellant instituted the suit out of which 
the appeal arose for recovery of the property. ^ 

fields that, though the respondent, who alleged that the 
certificated purchaser and registered owner was a benami- 
dar, must give substantial proof of that allegation, yet it 
was for the appellant, who had been found by a tribunal 
of competent jurisdiction to be out of possession, to prrw 
that either that finding was wrong, or, if right, the posses- 
sion of the respondent was a wrongful one, and should b“ 
^splaced in the appellant’s favour (193). {Sir Arthur 
Hobhouse.) BaIJNATH SaHAY v. RuGHONATH PeRSHAD 
biNGH. (1882) 12 O, I.. B. 186 = 4 Sar. 372 = 

Bald. 437. 


BENAMI (OR BENAMI TRANSACTION)- (C/.f//a'.) 
Presumption— Onus of Proof— (Ct^w/rA) 

Practice common of benami — Presumption of 

benami from — Propriety. See BeNAMI — PRACTICE OF — 
PRESUMFI'ION of BENAMI FROM. 

Sale-deed by alleged benamidaPs sons in favour of 

alleged real cnvncr -Recital in, that property belonged to 
benamidar — Plffect — Sale-deed not representing real trans- 
action. 

The plaintiffs sued to recover certain property from the 
appellant, their divided unde. The suit property had, some 
years before the death of the plaintiffs’ father, been con- 
veyed to him by certain third persons, and the same had 
been held in the name of the plaintiff'.’ father down to his 
death, and transactions in connection with the property 
were in the same name. After his death the patta was 
transferred to his sons, the plaintiffs. Some years after his 
death the 1st plaintiff alone, but describing himself as the 
guardian of his younger brother, the 2nd plaintiff, a minor, 
executed a deed by which he purported to sell to the appel- 
lant for an agreed price the suit property, describing it as 
having been enjoyed by their father and after his death 
l)eIonging to his sons, the plaintiffs. It was admitted that 
there was no real sale on that occasion, tliough the object of 
the parties in entering into that transaction w'as not clear. 
Tne appellant resisted tlie suit on the ground that plaintiffs’ 
father was only a benamidar for him and that he was the 
real owner. 

Held, concurring with the High Court, that the deed of 
>.ale executed by tije plaintiffs in favour of the appellant 
contained an important admission of the title of the 
plaintiff’s father and of the plaintiffs. 

Ilclti, furtlier, that what it was really incumbent upon the 
appellant to do, in order to displace the apparent title, and 
what he was peculiarly in a position t(j do if it could be 
done, was to show by satisfactory evidence that the tunds 
out of w^hich the suit property was purchased and developed 
were his own funds and tliat the evidence adduced by him 
fell far sliort of doing anything of the kind. {Sir Arthur 
Wilson.') I’ULIYAMPA'ITI NaRANIER 7'. KUPPIER. 

(1904) 9 C. W. N. 89. 

Similar transaction — Proof of benami in case of — 

Presumption from. See BenamI— SIMILAR TRANSAC- 
TION. (1882) 12 C. L. R. 186 t 202). 

Son and wife — Purchase in names of. See MAHO- 
MEDAN Law— Son and \mfe— Purchase in names 
OF- (1869) 13 M. I. A. 232 (247). 

— Stranger or distant relative — Purchase in name of 

•^Plea in regard to. 

If the person in whose name the purchase was effected 
had been a stranger in blood, or only a distant relative, no 
question could have arisen ; he would have been prima facie 
a trustee, and if he desired to contend that the prima facie 
character of the transaction was not its real character, the 
burthen w'ould have rested on him (75). {Loi'd Justice 
Knight Bruce.) GoPEEKRIST GOSAIN v. GUNGAPERSAUD 
Gosain, (1854) 6 M. 1. A. 63 = 2 Suth. 13 = 

4 W. R. 46 = 1 Sar. 493. 
Purchase benami — Suit based upon. 

— —Issue in case of — Form proper of — Denial by defen- 
dant. See Practice— Pleadings — construction- 
confession AND Avoidance. 

(1870) 6 B. L. R. 303 (307-8). 

Question of. 

Decision on. See BenaMI— DECISION ON OUES 

TION OF. 

Revenue sale— Benami purchase at, 

P1®A of — Maintainability. See Sale OF LAND FOR 

Revenue Arrears act I of 1845, Ss. 20-21 

(1870) 13 M. I. A. 419 (423). 
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BENAMI (OB BENAMI TBANSACTION)— 

Same transaction -Deeds forming part of. 

Proof of one being benami — Effect of, on other deeds. 

See Benami — Deeds forming part of one trans- 
action. (1890) 17 C. 937. 

Similar transaction— Proof of benami in case of. 

Presumption from. 

Once having established a benami transaction for one 
share, it becomes a much easier process to conclude that 
there was a similar transaction for another (202). (^Sir 
Arthur Hobhouse^ BAIJNATH SaHAY v. RUGHONATH 

Pershad Singh. (1882) 12 0. L. B. 186 = 

4 Sar. 372 = Bald. 437. 

Son and wife. 

Benami purehase in names of—~Comtnon in India. 


BENGAL ACTS— 

Affrays Act IV of 1840— (ri?«/(/.) 

Order under — Possession for 3 years under — Title 

by prescription if acquired by. 

Possession for three years under an order of a Magistrate 
in a proceeding under Act IV of 1840 does not create a title 
by prescription (81). {Sir Barnes Peacock.) WISE v. 

Ameerunnissa Khatoon. (1879) 7 I. A. 73 = 

6 C. L. E. 249 = 4 Sar. 127 = 3 Suth. 730 = 

Bald. 360. 


•Possession — Decision as to — Effect. 


The defendant alleges that he purchased the suit property 
from his own funds, benami^ in the names of his wife and ! 
son, that he is the real beneficial owner thereof, and that 
every act of ostensible ownership which was done was con- 
sistent with that state of the title. It is not a novel thing 
in India that that state of things should exist. It has been 
repeatedly brought before this Committee (246). {Sir 
James IV. Colvilc.) MOULVIE SaYYUD UZHUR .\LI v. 

Mussumat Bebee Ultaf Fatima. 

(1869) 13 M. I. A. 232 = 13 W. B. 1 = 4 B. L. B. 1 = 

2 Sutb. 279 = 2 Sar. 522. 

Trial Judges’ decision on question of. 

Reversal by High Court of — P. C. appeal— Points to 

be considered in case of. See P. C. — APPEAL — Benami — 

TRIAL Judges’ declsion on question of. 

(1917) 32 M. L. j. 468 (476). 

BENGAL ACTS. 

Affrays act iv of 1840. 

Alluvial Land Settlement Act XXXI of 1858. 
alluvion and Diluvion Act IX of 1847. 

Cess act IX of 1880. 

COURT OF Wards act IX of 1879. 

Esi'ATES Partition act V of 1897. 
landlord and Tenant Procedure ActVIIIof 

1869. 

Land Registration Act vil of 1876. 

I,and Revenue Sales Act (or Revenue Sale 
Law act) XI OF 1859. 

Land Revenue Sales act VII of 1868. 

Limitation act XIII of 1848. 
minors’ act XL of 1858. 
municipal act III OF 1884. 

north- W’estern provinces and Assam Civil 
COURTS ACT XII of 1887, 

PUBLIC Demands Recovery act VII of 1880. 

RENT ACT X OF 1859. 

Rent Act Vlll of 1869. 
rent Recovery (Under-Tenures) act VIII of 

1865. 

Rent Settlement act VIII of 1879. 

Revenue Sale Law act XI of 1859. 

Tenancy Act VIII of 1869. 

Tenancy act VIII of 1885. 

Villace Chaukidari act VI of 1870, 

Affrays Act IV of 1840. 

jud gment dismissing petition under — Evidentiary 

AVdgment dismissing a petition to a Magistrate under 
Act IV of 1840, praying for possession of part of the lands 
in question, as against the defendant, is no proof as to any 
holding, but is only proof that a charge of dispt^ession was 
tnade against the defendant, and dismissed (^32y. t 
Pickard Couch.) CHUNDRABATI KOERI Z'. HARRINGTON. 

(1891) 18 I. A. 27 = 18 O. 349 (365) = 6 Sar. 481. 


The^ decision of the Fouz lary Courts, as to the point of 
possession, was final (155). {Lord Chelmsford.) RaJAH 

burdacant roy V. Baboo chundf.r Coomar Roy. 

(1868) 12 M. I. A. 145 = 11 W. B. 1 = 
2B. L. B. 1 = 2 Suth. 169 = 2 Sar. 402. 

— - — Proceedings under — Scope of — Jurisdiction in. 

Act IV of 1840 had nothing whatever to do with title, it 
merely regarded possession. The Magistrate was not to in- 
quire into title, but merely to ascertain who was in posses- 
sion de factOy and to retain him in possession (81). (Sir 
Barnes Peacock.) WlSEv. AMEERUNNISSA KHA'JOON. 

(1879) 7 I. A. 73 = 6 C. L. B 249 = 4 Sar. 127 = 

3 Suth. 730 = Bald. 360. 

Alluvial Land Settlement Act XXXI of 1858. 

S. 1 — S. 1 of Act XXXI of 1858 empowers the 


Government either to acid the revenue assessed upon the 
alluvial increment to the jumma of the parent estate and 
enter into a new engagement with tlie proprietor for 
the payment by the latter of the aggregate amount, 
or to make a separate settlement for the alluvial incre- 
ment and to make this inciement a separate estate. 
Held., that the fact that on previous occasions the Govern- 
ment chose to exercise their right in the manner first 
described imposed no obligation upon them to exercise 
their discretion in the same way on a subsequent occasion 
when a fresh survey was made of all the accretions. {Lord 
Sinha.) SECRETARY OF STATE FOR INDIA IN COUNCIL 
7'. PARBATI Charan ShaHa. (1928) 65 I. A. 289 = 

55 C. 1037 = 32 C. W. N. 906 = 110 I. C. 8 = 
48 C. L. J. 163 = A. I. B. 1928 P. C. 193. 

Alluvion and Diluvion Act IX of 1847. 

(N.B. — See also UNDER ALLUVION AND DILUVION.) 

applicability of. 

I.ands “ gained ” from sea, etc. — Meaning of. See 


Bengal acts— alluvion and Diluvion act IX of 
1847 — purpose of. (1889) 17 I. a. 40 (61-2) = 

17 C. 690 (602-3). 

Permanently settled estate — Land reformed cm site of. 


The provisions of Bengal Act IX of 1847 are inapplicable 
to land reformed on the site of a permanently settled estate, 
the revenue of which estate has been paid without abate- 
ment since the Permanent Settlement (52). 

It was not intended by such a provision as this (S. 6 of the 
Act) to deal with the case of lands in permanent settlement 
which had become derelict of the sea or a river. They 
cannot be said to have been “ added ” to the estate to 
which they already Ijelonged. Considering the solemn 
assurance given by the Government to the owners of per- 
manently settled estates that they should not be liable to 
further assessment in respect thereof, their liOrdships find it 
impossible to hold that it was ever intended by this enact- 
ment to subject them to an added assessment in respect of 
land for which they were already assessed because they had 
had the misfortune to be practically deprived of it for a time 
by an incursion of the sea or river. It would be straining 
the language unnaturally to include such a case as that with 
which their Lordships are dealing. If, indeed, such legisla* 
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BENGAL ACTS— (Cofitd.) 

Alluvion and DUuvion Act IX of 

Applicability of— {C ontii.) 

tion as is contained in the preceding S. 5 had been in force 
from the outset, so that as soon as land had been wiished , 
away from a permanently settled estate there had been a 
proportionate reduction of the revenue payable to the 
Government, it would not have \yeen unreasonable to regard 
the land when again free from water as land “ added ” to 
the estate, and to assess it accordingly. It is clear that the 
Act provides no machinery for making a proportionate 
abatement where the land wras covered with water at the 
time of the original survey. It is only “ when on inspection 
of the new map ” it appears that land has been washed 
away that there is any legislative authority for making an I 
abatement (51-2). Herschell.) SkCRKTARY OF : 

State for India z/. Fahamidunnissa Begum. 

(1889) 17 I. A. 40 = 17 C. 590 (602-3) = 

5Sar. 391. 

Permanent Settlement of 1793 — Lands in.luded in. ' 

The Act has no application to lands included in the Per- 
manent Settlement of 1793, and the assessnunt of which 
lands was then fixed for ever. .No new assessment o^ such 
lands can Ije lawfully made (52). {X^rd Lindley.) .MAHA- 
RAJA Jagadindra Nath Roy Bahadoor v. Secre- 
tary OF State for India in Council. 

(1902) 30 I. A. 44 = 30 C. 291 (300) = 

7 C. W. N. 193 = 6 Bom. L. E. 1 = 8 Sar. 412. 

Assessment proceedings under. i 

Diara Survey — What amounts ti — Cse of prior 

maps^ superimposition ot one map upon another and prepara- 
tion of comparative map — Visiting and surveying of place 
itself — Sufficiency of. 

The suit was for the cancellation of assessment proceedings 
under Act IX of 1847. The evidence showed that there 
were previous maps to go by, and that the alluviated land 
was visited and surveyed in fact. The survey of 1862-3 and 
the maps of that date were used. Further information was 
obtain^ from the map prepared by Mr. Ellison in the 
year 1870, an important year in the history of the suit piece 
of ground, for a controversy had arisen which resulted in 
litigation under decree of the High Court dated 1 1—3—1868. 
A map called the Ellison map was made at the time, and 
following those proceedings, on 9 — 4 — 1870, the respondents’ 
anc^tors executed to the Government a doul kabuliyat, 
stating in detail the revenue to be paid. With those materials, 
namely, maps of 1862-3 and the map of 1870, the Deputy 
Collector in charge of the Diara operations and his surveyor 
proceeded to work. He reduced the district settlement map 
to a 4-inch scale map, then he superimposed it upon the 
revenue survey map, he himself prepared a comparative 
map, then he made comparisons locally " to test if the line 
was accurately drawn, and to find out where in the locality 
the line stood.” 

on an examination of all the facts submitted, that 
it was quite impossible to affirm that a Diara survey was 
not made (252-3). 

It is true that one map w’as superimposed upon another, 
surely a very natural thing to do when land was supposed 
to have undergone accretion, between two dates, but the 
land itself was visited and surveyed (252-3). (^Lord Shaw.) 

Secretary of State for India v. Jatindra Nath 

ChoWDHURY. (1924) 61 1. A. 241 = 

61 C. 802 (814 6) = (1924) M. W. N. 688 - 
36 M. L. T. (P. 0.) 146 = 29 C. W. N. 1 
80 I. C. 1023 = A. I. R. 1924 P. C. 176 = 

47 M. L. J. 48. 

Fundamental irregularity — Meaning of — Invali- 
of proceedings on groumi of— Suit for declaration of 
—Onus on plaintiff. 


BENGAL ACTS^iContd.) 

Alluvion and Diluvion Act IX of \%^l—{Contd.) 
assessment Proceedings under— (0//M) 

In a suit brought in an ordinary court of law for a declar- 
ation that the proceedings of the as.sessing authorities 
under Act IX of 1847 were invalid because they were tainted 
by fundamental irregularity, that is to say, by a defiance of 
or non-compliance with the essentials of the procedure, held 
that the burden of establishing such essential and funda- 
njental violation of statutory requirements rested upon the 
person alleging it. 

Unless this rule l)e adhered to it is manifest that the way 
will be opened to endless objections to procedure, even 
though these are substantially on queslions of fact, and the 
object of the statute, namely, the assessment of lands, will 
thereby fail (250). {Lord Shaw.) SECRETARY OF STATE 

FOR INDIA V. Jatindra Nath ( howdhurv. 

(1924; 51 1. A. 241 =51 C. 802 (812-3) = 
(1924) M. W. N. 588 36 M. L. T. (P. C.) 146 = 
29 C. W. N. 1 = 80 I. C. 1023 = A. I. R. 1924 P. C. 175 = 

47 M. L. J. 48. 

Invalidity of —Suit for declaration of — Onus on 

plaintiff in Atw Survey Map— Omission to prepare in 

accordance with Act-Invalidity of proceedings on ground 
of— Plea of. 
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ation that the proceedings of the assessing authorities 
under Act IX of 1847 were invalid on the ground that no 
new- sur\ ey map was prepared in such a way as to satisfy 
the requirements of that Act, W, that it lay upon the 
pl.iintirfs challenging the assessment proceedings to prove 
the fundamental illegality of which tliey complained (^SOI 
(/.on/ S/ia7C'.) SeCKKTAKV Of STA'IE FOR India r 

Jatindra Nath Chowdhurv. fl924) 5l I. a. 241 - 

51 C. 802(818) (1924) M W N '588 = 
36 M. L. T. (P. C.) 146 - 29 C. W. N. 1 = 80 I.C 1023 - 

A. I. E. 1924 P, C. 175 - 47 M. L. J. 48. 

—— Map sep irate of alluvia/ land per i6~Omission to 

prepare — Objection to, to he taken in re-oenue proceedings 

Suit for cancel I at ion of proceaiin^s—Ohjection lu~Malu 
tainability. 

The respondents sued for a declaration that certain allu- 
vial lands were within the ambit of a mahal of which thev 
held a settlement from Government and for the cancellation 
of orders of the Collector, affirmed by the Board of Revenue 
assesMng certain revenue thereon, under Act IX of 1847 It 
appeared from the evidence that a Diara was made and 
that a comparative map was made by superimposing exist- 
ing revenue survey maps upon one another, the result beine 
tested by a local survey. The respondents urged that a 
separate map was not made of the alluviated land per se • 
that IS to say, the results of the comparative map formed 
by inscribing the results of superimposition marked upon 
the maps used m that process, and when marked thus form- 
ed a comparative map, were not put upon a separate piece 
of paper which contained the outline of the alluviated land. 
That objection was, however, not urged before the Board of 
Revenue. 

that the objection was one which ought to have 
b^n taken in the revenue proceedings and before the Board 
of Revenue, which, if the objection had been taken before it 

would at once have ordered the separate sheet to be preoar’ 

ed. {Urd Shaw:) Secretary of State for India 7 . 
Jatindra Nath Chowdhurv. 

(1924)51 1. A. 241 (262-3) =61 C. 802(816) = 
(1924) M. W. N. 588 =36 M. L. T. 146 = 
80 I. C. 1023 = A. I. R. 1924 P. C 176 = 

m- . 47M.L.J.48 

- -jOb/^lions to— Consideration of, and report upon bx 
Board of Revenue— Desirability of. ^ 
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BENGAL ACTS— (6V«A/.) 

Alluvion and Diluvion Act IX of 1847 — 

ASSESSMENT PROCEEDINGS UNDER— 

It is a convenient and pioper procedure that in an emi- 
nently practical matter, atfecting measurements, surveys and 
maps of localities, with which the assessing officials on the 
one hand and owners on the other have presumably intimate 
local knowledge, an objection to the proceedings of the 
assessing authorities under Act IX of 1847 should be tabled 
to, and considered and reported upon by, the Hoard of 
Revenue (250). {Lon/ S/iaiu.) SECRETARY OF STATE 
FOR INDIA V. JATINDRA NATH CHOWDHURY. 

(1924) 61 I. A. 241=61 C. 802(812')- 
(1924) M. W. N. 588=35 M. L.. T. (P. C.) 146 = 
29 O.W. N. 1 = 80 I. C. 1023=A. I. R. 1924 P. C. 175 = 

47 M. L. J. 48. 

■Validity of — Details of investigation upon points 


of fact — Objection to — To be raised before and dealt ivith 
by Board of Revenue. 

In a suit brought in an ordinary Court of Law for a de- 
claration that the proceedings of the assessing authorities 
under Act IX of 1847 are invalid, it is not sufficient to submit 
that, upon the documents before the Hoard of Revenue, 
doubts arise as to whether this, that, or the other detail of 
investigation should have been set to rest more clearly in 
the course of the administrative procedure. If such doubts 
arise upon points of fact, the Board of Revenue is compe- 
tent to deal with them and is, further, the proper court be- 
fore which they should be stated. In order that the doubts 
should be promptly set at rest, it may have to be on the 
ground itself. Such is the proper function of an adminis- 
trative body (250-1). {Lord Shaw.) SECRETARY OF 

State for India v. j.^tindra Nath 

(1924) 51 I. A. 241 = 51 C. 802(813) = 

(1924) M. W.N. 688 = 35 M. L. T. (P.C.) 146 = 

29 C. W. N. 1 = 80 I. O. 1023 = 
A. I. R. 1924 P. C. 176 = 47 M. L. J. 48. 

Validity of — Maps — Snperimposition of — Tropriety 

Objection to — To be taken before Retfenue Court. 

In a suit brought in an ordinary C'ourt of l^aw .'or a de- 
claration that the proceedings of the assessing authorities 
under Act IX of 1847 were invalid, the High Court seemed 
to taint with illegality or impropriety the operation of super- 
imposition of maps in proceedings under the said Act. 

Held, there is nothing wrong with this from the legal 
point of view, and from the practical point of view the 
Revenue Court can deal with it (253). {Lo-d Shaw.) 
Secretary of State for India t/. Jatindra Nath 

CHOWDHUKV.^ O. 802(816.6).(19S m" W 

3. M. J- a. <P. W pVi7'5- 

.Validity of— Objection to— Riddles— Propounding 

of— Not enough. ,• r 

In a suit brought for a declaration that the proceedings ot 

the assessing authorities under Act IX of 1847 were invalid, 

the question was whether there was or was not a new survey- 

map prepared in such a way as to satisfy the requirements 

of the Act of 1847. The objection that there was no such 

survey map itself was not taken before the Board of Revenue 

in the proceedings under that Act. And, as the result of a 

long and searching argument, the most that could be said by 

the plaintiffs was that the point might have been left not 

entirely cleared up. , 

Held, that, on principle, and on authority, that was entire- 
ly insufficient. 

The plaintiffs-appellants have merely propounded a ndaie. 
The Board is of opinion that the observations in the case 
reported in I. L.R. 44 C. 858 as to the futility of propound- 
ing riddles fitly apply also to proceedings in the Board of 
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Revenue, a Board specially charged with the settlement of 
disputes as to boundaries and changes therein and other 
matters of fact and procedure w'hich are capable of being 
most satisfactorily treated with ail the advantages of local 
and special and accumulated experience (255-6). {Lord 

Shaw.) Secretary of State for India v. Jatindra 
Nath Chowdhury. (1924) 51 1. A. 241 = 

51 C. 802 (818-9) =(1924) M. W. N.688 = 
36 M. L. T. (P. C.) 146 = 29 C. W. N. 1 = 80 I. C. 1023 = 

A. I. R. 1924 P. C. 175 = 47 M. L. J. 48. 

Estate paying revenue directly to Government — What 

amounts to an. 

The suit villages were part of an estate called Debnathpur 
bearing towzi No. 4908 of the Backergunj Collectorate 
owned and possessed by the plaintiffs. 

On the 1st of September, 1839, a grant w-as made by the 
Government to Debnath Roy, benamidar for the plaintiff’s 
predecessor in title, of a tract of the jungle and forest land 
then known as Tushkhali. but later as Debnathpur. The 
grant was an ijaia lease for 20 years, and was rent-free. 

Debnath Roy, taking advantage of rules recently framed 
by the Government, obtained a grant on 17 — -11 — 1856, of 
the portion of waste land in the Sunderbans estimated to con- 
tain 34,000 bighas. Tlie transaction was evidenced by a 
pottah and a kabuliyat. The grant was at a progressive rate 
for a term of 99 years, to take effect from 1st September, 
1839, and power was reserved to the Government to make a 
survey and measurement at any time between the 20th and 
30th years from that date to ascertain the area of the land 
granted and to calculate the stipulated revenue. In the 
course of a survey of the leased lands directed by the Com- 
missioner of the Sunderbans in 1858, a map w’as prepared 
in or about 1863, and it was determined that the grant in- 
cluded an area of only 14,505 bighas, 5 cottahs. That ^ 
a litigation, as the result of which a doul of 9th April, 1870, 
w'as executed in favour of the plaintiff’s predecessors in title 
of 33,441 bighas, 17 cottahs, 7 chittacks of land known as 
Debnathpur for the remaining 68 years of the 98 years lease. 
In 1870, Mr. Ellison, in the course of a survey, prepared a 
map in which the plaintiff’s mahal was depicted. The 
plaintiffs had been paying revenue in accordance wjth the 
arrangement, and their mahal had been numbered towz 

Held that the view* of the High Court that mahal Deb- 
nathpur wasnot. as Act IXof 1847 required, “ an estate 
paying revenue directly to Government ” was obviously 
erroneous (249). {Lord Shatv:) SECRETARY OF STATE 
FOR INDIA V. JATINDRA NATH CHOWDHURY. 

(1924) 61 I. A. 241=61 O. 802(811) = 
(1924J M. W. N. 588 = 35 M. L. T. 146 (P. C.) = 

29 C. W. N. 1 = 80 I. C. 1023 = 
A. I. R. 1924 P. C. 175 = 47 M. L. J. 48. 


■Intention and effect of. 


The intention and effect of the Act IX of 1847 was merely 
to alter the machinery I)y which lands gained from the sea or 
rivers by alluvion or dereliction were to be assessed, and not 
to subject to assessment any lands which would not have 
been liable thereto under the law in force at the time when 
the Act w*as passed. (Viscount Cave,) SECRETARY OF 
STATE FOR INDIA V. MAHARAJA OF BURDW.AN. 

(1921) 48 I. A. 566(673) = 49 C. 103(113) = 
26 C. W. N. 619= 4 U. P. L. E. (P. C.) 1 = 
35 0. L. J. 92 = (1922) P. C. 6 = 67 I. C. 836 = 

42 M. L. J. 61. 

INTENTION, EFFFXT AND PURPOSE OF. 

-Land not assessable to revenue under law at the 


time — No intention to assess. 
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INTENTION, EFFECT AND PURPOSE OY —{ Cimtd .') 

The terms of the Bengal Alluvion and Diluvion Act IX of 
1847 make it clear that its intention and effect were merely 
to alter the machinery by which lands gained from the sea 
or rivers by alluvion or dereliction were to be assessed, and 
not to subject to assessment any lands which would not have 
been liable thereto under the law in force at the time the 
Act was passed (47). 

Its purpose was merely to change the mode of assessment 
in the case of a class of land already liable to be assessed 
under existing legislation, <7c., land gained by alluvion or 
dereliction which was not included within the limits of a 
permanently settled estate. The terms of the 1st section 
pointed to this and nothing more, and the details of the 
legislation support the same conclusion (5l). {Lord 

llersMl .) Secretary of State for India z*. Srimati 
FAHA^UDUNN^SSA BeGUM. (1889) 17 I. A. 40 - 

17 C. 690 (599, 60‘^) -6 Sar. 391. 


Interpretation of — Lmo prior to Act — Consideration 

of — Necessity. 

To a right interpretation of the Bengal Alluvion and 
Diluvion Act IX of 1847 it is essential to examine carefully 
the state of the law at that time, and to see what lands were 
then liable to assessment, and whether the prior legislation 
throws any light upon the meaning of the words “lands 
gained from the sea or from rivers by alluvion or derelic- 
tion” (47). {Urd llerschcll.') SECRETARY OK StA'I E 

FOR India z'. Srimati Fahamidunnissa Begum. 

(1889) 171. A. 40-17 0. 590 (699) =5 Sar. 391. 


Permanent Seitlementof 1703— Land w he'j her 


INCLUDED IN OR NOT. 


Evidence^ Survey map subsequent — Value of. 

The question what lands were included in the Permanent 
Settlement of 1793 may or may not be satisfactorily proved 
by subsequent survey maps (52). {Lord Lindiey.) MaH.A- 
raja Jagadindra Nath Hoy Bahadoor zc Secre- 
I'ARY OF State for India in Council. 


(1902) 30 I. A. 44 = 30 C. 291 (300) - 
7 0. W. N. 193 = 6 Bom. L. E. 1 = 8 Sar. 412. 

-Evidence — Thak or survey map subsequent — iMuds 
shown on — Not conclusive. 

When the question arises whether lands shown on a 
particular thak or survey map made since 1793 were or were 
not included in the lands charged with the assessment per- 
manently fixed in 1793, the inquiry is at once enlarged, and 
it would not be right in \X)\nl of law to direct the Judge of 
first instance that he ought in all cases to act on the last 
thak or sui-vey map, and to treat it as decisive in the absence 
of evidence to the contrary (53). {Lord Lindiey.) MAHA- 
RAJA Jagadindra Nath roy Bahadoor v. Secre- 
tary of State for India in Council. 

(1902) SO I. A. 44 = 30 C. 291(302) = 
7C.W. N. 193 = 6 Bom. L.E. 1 = 8 Sar. 412. 

Onus of proof. 

The onus of proving that any particular lands were 
included in the Permanent Settlement of 1793, in other words, 
the onus of proving that the Government revenue then 
fixed was assessed upon any particular lands, is clearly on 
those who affirm that such was the case (52). {Lord Lind- 
iey.) Maharaja Jagadindra Nath Kov Bahadoor z*. 
Secretary of State for India in Council. 

(1902) 30 I. A. 44 = 30 0.291 (300) = 
7 C. W. N. 193 = 6 Bom. L. E. 1 = 8 Sar. 412. 

Onus of proof — Shiftingof — Thak and survey maps 

of Effect of. 

Their Ix)rdships are not prepared to say as a matter of law 
that the appellants’ counsel were right in contending that the 
burden of proof on the question whether any particular lands 
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' Permanent Seti'lement of 1793— Land whe- 
ther included IN or '^m—iContd.) 

were included in the Permanent Settlement of 1 793 was 
shifted on to the Government by the thak and survey maps 
of 1851-3, and that those maps ought to have b^n held 
sufficient proof that what was part of the bed of the 
Brahmaputra in those years was included in the Permanent 
Settlement of 1793. The Brahmaputra was then, as it is 
now, a public navigable river, and if the lands in question 
were then part of its bed. as they were in 1851 and apparently 
also in 1838, it is difficult to vsuppose, and it ought not to be 
assumed, that those lands were included in the lands per- 
manently assessed in 1793. No Court can properly act on 
the assumption that in 1793 a state of things existed 
different from what appears from any evidence before the 
Court (52). {Lord Lindiey.) MaHAR.\JA JaGADJNDKA 

Nath Roy Bahadoor v. Secretary of State for 
India in Council. (1902) 301. A. 44 = 

30 C. 291 (300-1) ^ 7 C. W. N. 193 = 5 Bom. L. E. 1 = 

8 Sar. 412. 

— Question as to — Fact or Law. 

In every case the question what lands were included in 
tlie permanent settlement is a question of fact and not of 
law (52). {Lord Lindiey.) MaHARAJA JAGADINDRA 

Nath Roy Bahadoor v. Secretary of State for 
India in Council. (1902) 30 I. A. 44 = 

30 C. 291(300) = 7 C. W. N. 193 = 5 Bom. L.E. 1- 

8 Sar. 412. 

I*ERMANENTIA SEITLED ESTATE. 

I^ands included in — Applicability of Act to. See BEN- 
GAL Aens— ALLUVION AND DiLUVION ACT OF 1847— 

Applicability of. (1902) 30 I. A. 44 (52) = 

30 C. 291 (300). 

Lands re-formed on site of — Applicability of Act to. 

Aiv Bengal Acts— Alluvion AND Diluvion Act of 
1847— Applicability of. (1889) 17 I. A. 40 (61-2) = 

17 C. 690 (602-3). 

/^ind shown by new map to have been washed aioay 

from, since previous survey — Abatement of assessment in 
case of — Right to. 

Quaere, whether when the new map shows that land has 
been washed away from a settled estate since the previous 
survey, a proportionate abatement ought to be made under 
the Act of 1847 (52). {Lord L/ersckell.) SECRETARY OF 

State for India v. Fahamidunnissa Begum. 

(1889) 17 I. A. 40 = 17 C. 690 (602-3) =5 Sar. 391. 

Law prior to Act as to. 

By the legislation prior to 1847 it was intended to bring 
under assessment lands not included in a permanent settle- 
ment, whether they were waste or gained by alluvion or 
dereliction, bat all such lands as w'ere comprised in perman- 
ently settled estates were to be rigorously excluded from 
further assessment. And in addition to this, the proprietors 
of such estates were assured that they could protect them- 
selves against any action of the Revenue authorities which 
would tend to infringe upon their rights by appeal to the 
Civil ('ourt (50). {Lord I/ersckell.) SECRETARY OF 

State for India v. Srim.vfi Fahamidunnissa Begum. 
(1889) 17 I. A. 40 = 17 0. 690 (602) = 5 Sar. 391. 

Non-navi gable river flowing through — Churs formed 

in — LJability to assessment of — River bed part of per- 
manently settled estate. 

The Government is entitled to Public Revenue under Act 
IX of 1847 from churs formed in a non-navigable river, even 
where it flows through a permanently settled zemindary, as 
well as up to the middle line of the river where that is the 
boundary of the zemindary, and this even where it appears 
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that the river bed was part of the permanently settled zemin- 
dary (254-5). I. L. R, 49 C. 103, approved and followed. 

{Lord Shaw.) SECRETARY OF STATE FOR INDIA V, 
JATINDRA Nath ChowdHURY. (1924) 61 I. A. 241-= 

61 C. 802 (817) = (1924) M. W. N. 688 = 
36 M. L. T. (P. C.) 146-29 C. W. N. 1 = 
80 I. C. 1023= A. I. R. 1924 P. C. 176 = 47 M. L. J. 48. 

Purpose of — Applicability of — Lands “ gained'' 

from seay etc. — Meaning of. 

The purpose of the Act IX of 1847 was merely to change 
the mode of assessment in the case of a class of land already 
liable to be assessed under existing legislation, viz.^ land 
gained by alluvion or dereliction which was not included 
within the limits of a permanently settled estate. The terms 
of the 1st section pointed to this and nothing more, and the 
details of the legislation support the same conclusion. It is 
only to lands “ gained ” from the sea or river by alluvion or 
dereliction that the legislation is applicable. The previous 
legislation shows that these words must be limited to lands 
gained since the period of the settlement. It is only in rela- 
tion to these lands, therefore, that the previous enactments 
are to cease to have effect. {Lord f/erschell.) SECRETARY 

OK State for India v. Fahamidunnissa Begum. 

(1889) 17 I. A. 40 (61-2) = 17 O. 690 (602-3) = 

6 Sar. 391. 

S. 6 — Submerged land — Remission of revenue in 

respect of — Application successful for — Effect of, on owner’s 
rights. See ALLUVION AND DlLUVION — DlLUVIA'JED 

LAND— Abandonment of rights in. 

(1872) 10 B. L. R. 406 (432). 

3s. 6 and 6 — Lands whether within — Lands not 

within Permanent Settlement of 1793 — Last survey under 
S. 3 of Act to he taken as starting-point in case of. 

Assuming lands not to be within the Permanent Settle- 
ment of 1793, then their I-.ordships agree with the contention 
of the appellant that the last survey made under S. 3 of the 
Act IX of 1847 is to be taken as the starting-point for 
deciding, when the next survey is made, whether lands are 
within Ss. 5 and 6 of that Act (53). {lAud Lindley.) MAHA- 
RAJA JAGADINDKA NATH ROY BaHADOOK v. SECRETARY 

OK State for India in Council. 

(1902) 30 I. A. 44 = 30 C. 291(301 2) = 7 C. W. N. 193 = 

6 Bom. L. R. 1 = 8 Sar. 412. 

Permanently settled estate — Lands included in^ or 

fresh additions and surplus accretions to — Proof of — Onus 
— Quantum — Thak and survey maps made after 1793 — 
Evidentiary value of — Public navigable river — Lands on 
bed of — Drylands in 1793. 

The question was w’hether certain pieces of land, which 
were in the year 1881 assessed with Government revenue as 
fresh additions and surplus accretions to the appellant’s taluq 
(estate) under the provisions of Act IX of 1847, were or 
were not lands which were included in his permanently 
settled estate. That estate included four mouzahs. The 
Brahmaputra, which is a public navigable river, ran through 
those mouzahs. The bed of the river presumably was 
Government property. The bed was not the property of the 
appellant, and was not the property of his predecessors-in- 
title in 1793. Where the river then flowed was not shown 
by the evidence in the case ; but there was evidence to show 
that in 1838 it was in the same situation as in 1851 and 
1853. After that time, and before 1851, the river had 
shifted its course, and its former bed had become dry land, 
and it so remained at date of suit. That dry land was the 
land in dispute. Locally it was situate in the appellants’ 
mouzahs. In 1881 the diara survey authorities, on behalf 


BENGAL AO^%—{Contd.) 

Alluvion and Dlluvlon Act IX of 1847. Ss. 6 & 6— 

{Contd.) 

of the Government, purporting to act in accordance with the 
provisions of Act IX of 1847, surveyed and marked out the 
pieces of land in question as surplus accretions and additions 
to the appellant’s said four villages, and assessed the same 
accordingly. The suit out of which the appeal arose was 
thereupon filed by the appellant for having it declared that 
the assessment of 188] was illegal, and for a return of the 
assessments paid under it. 

The material issue on the question was whether the dis- 
puted lands were the reformed lands appertaining to the 
permanently settled taluq of the plaintiff , or whether they 
were fresh additions or surplus accretions to the taluk as 
contended on behalf of Government. A local inquiry was 
directed, and a commissioner (Amin) w’as appointed to con- 
duct it and to report the result. The thak and survey maps 
of 1851-3 and of 1881 were l>efore him ; he took evidence, 
and examined the locality and made a map and report. That 
map showed that the lands in question were diy in 1881 and 
since, but that they formed the bed of the river Brahmaputra 
in 1851-3, and that in those years the river flow’ed through 
the appellants’ property, and that that property was included 
in the Permanent Settlement of 1793. Further, the Amin 
ascertained and gave the acreage of that property, and 
included the bed of the liver in that acreage. He did not, 
however, find where the river w'as, nor how the bed of the 
river was dealt with, when the permanent settlement was 

fixed in 1793. 

Upon tliat map and report the Court of first instance de- 
cided the above issue in favour of the appellant, and ordered 
the assessments paid to be refunded to him. The District 
Judge reversed that decision, and dismissed the appellants’ 
suit with costs. The High Court affirmed the District Judge, 
on the ground that he had not committed any error in law 
affecting the issue in question. 

Their Lordships affirmed the courts below observing*’ It 
certainly cannot be assumed that the lands in question were 
dry land in 1793, or that the land forming the bed of a 
public navigable river was included in the assessment then 
permanently fixed ” (54). {Lord Lindley.) MahAKAJA 
JAGADINDKA NATH KOY BAHADOOK r. SECRETARY 

OF State for India in council. 

(1902) 301. A. 44 - 30 C. 291(302) = 7 C. W. N. 193 = 

6 Bom. L. R. 1 = 8 Sar. 412. 

I S. 6 — P undamental irregularity iu assessmeut pro- 

ceedings — What amounts to — Suit to set aside proceedings 
on ground of — Maintainability. 

In view of the provisions of S. 6 of Bengal Act IX of 
1847, the proceedings of the assessing authorities under the 
Act may be subject to being quashed in the ordinary Courts 
of Law if they have been tainted by fundamental irregularity. 
In other case the orders of the Board of Revenue are final. 
Three conditions must be noted ; (1) Fundamental irregula- 
rity, that is to say, a defiance of or non-compliance with 
the essentials of the procedure would give ground for que.s- 
tioning the proceedings in a Court of Law ; (2) the burden of 
establishing such essential and fundamental violation of 
statutory requirements rests upon the person alleging it ; and 
(3) it is not sufficient to submit in a court of law tliat, upon 
the documents before the Board of Revenue, doubts arise as 
to whether this, that or the other detail of investigation 
should have been set to rest more clearly in the course of the 
administrative procedure. {Lord Shaw.) SECRETARY 01* 

State for India v. Jatindra Nath Chowdhurv. 

(1924) 61 I. A. 241 (260-1) = 61 C. 802 
(1924) M. W. N. 588 = 36 M. L T. 146 

29 C. W. N. 1 = 80 I. C. 1023 
A. I. R. 1924 P. 0. 176 47 M. L. J. 48. 
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Orders of Board of Rei^enue under— Fituility of— 

Condition— Fundamental irregularity— Quashing of pro- 
ceedings on ground of— Suit for — Maintainability. 

The words of S. 6 of Act IX of 1847 imposing finality upon 
the orders of the Board of Revenue are subject to the con- 
dition that the proceedings of the assessing authorities are 
not tainted by fundamental irregularity, that is to say, a 
defiance of or non-compliance with the essentials of the 
procedure. If they are so tainted the proceedings will be 
subject to being quashed in the ordinary Courts of j.aw 
(250). {_Urii Shaw.') SECRLTAKV OF STATE FOR INDIA 
V. JATINDRA Nath Chowdhury. 

(1924) 51 I. A. 241-510. 802 (812)- 
(1924) M. W. N. 588 = 36 M. L. T. (P. C.) 146 = 

29 C. W. N. 1=80 I.C. 1023 = 
A. I. R. 1924 P. 0. 175 - 47 M. L. J. 48, 

Permanently .settled estate — Land included in — 

i.and re-formed on site of — Liability to asse.ssment of. See 
BENGAT acts— alluvion and DlLUVION ACT OF 1847 

—Applicability of. 

—Words — Land added to estate — Churs formed after 

Decennial Settlement — Liability to a&sessment of — River- 
bed belonging to settled estate — Effect. See BENGAL 

Regulation li of 1819, s. 3. 

(1921) 48 I. A. 566 (576) = 49 C. 103(115-6). 

Ss. 6, 9 — Board of Revenue — Assessment to revoiue 

of land to which Act inapplicable — Suit in Civil Court to 
declare ultra vires proceedings relating to — Maintainability 
— Flai miffs' right to declaratory decree — Discretion in 
Court to refuse it. 

Once the conclusion is reached that the provisions of the 
Bengal Alluvion and Diluvion Act IX of 1847 are inapplicable 
to the case of re-formed land being part of a settled estate in 
respect of which the full assessment has continued to be paid, 
it follows that neither the local revenue authorities nor the 
Board of Revenue can effectually render such land liable to 
assessment. Where, therefore, in violation of the right 
solemnly secured to the owner of a permanently settled estate, 
the Board of Revenue have claimed to subject his land to an 
additional assessment, contrary to the provisions of Act IX of 
1847, a Civil Court has jurisdiction to review the decision of 
tlie Board of Revenue and to declare that the proceedings of 
the Revenue authorities in assessing such land were ultra 
vires {S2A). If the Civil Court has jurisdiction at all, that 
jurisdiction may be invoked lus a matter of right, and it is 
not a case for the exercise of the Court's discretion. If the 
party appealing to the civil tril)unal can establish that the 
court has jurisdiction, and that the Board of Revenve have 
acted ultra vires, he is entitled as of right to a decree 
(46-7). {Lord Herschell.) SECRETARY OF STATE FOR 

India v, Srimati Fahamidunnissa Begum. 

(1889) 17 I. A. 40 = 17 C. 690 (604, 698) = 5 Sar. 391. 

— S. ^—Effect— Board of Revenue— Assessment to 

revenue of land to which Act inapplicable — Suit in Civil 
Court to declare proceedings relating to. ultra vires — Main- 

tainahility. „ 

The Bengal Alluvion and Diluvion Act IX of 184/ was in- 
applicable to the ca.se of re-formed land being part of a 
settled estate in respect of which the full assessment had 
continued to be paid. And the Act provided, on its right 
construction, that v.here the Board of Revenue held that 
land to which Act IX of 1847 was inapplicable was liable to 
assessment an action would at the instance of the aggrieved 
party lie in the Civil Court to declare its proceedings ultra- 
I'ires. The Act also contained a provision (S. 9) that no 
action in any court of justice should lie against the Govern- 
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ment or any of its officers on account of anything done in 
good faith in the exercise of the powers conferred by the 
Act. ^ 

Purporting to act under the Act the Board of Revenue held 
that land to which the Act was inapplicable was liable to 
assessment. In a suit brought in the Civil Court to declare 
its proceedings jvVvj, it w«is contended in bar of the 
suit that where tlie acts done by tlie Board of Revenue were 
within the powers conferreJ by the Act the protection 
afforded by S. 9 would Ije unnecessary and that it 
must be applicable to acts done in assumed exercise of the 
powers Conferred but really in exce.ss of them. 

Held, that tiie Board of Revenue could not, by purporting 
to exercise a jurisdiction which they did not possess, make 
their order upon such a matter final, and exempt themselves 
from the control of the Civil C'ourt (53). 

Full effect can be given to S. 9 without holding that it 
deprives the owner of a permanently settled estate of that 
right of appeal which is given to him in order that he may 
have determined in a Civil Court “ the justness of the 
demand ” of the revenue authorities (53). {Lord HerschelL) 

Secretary of Sta'i e for India v. Srimati Fahami- 
dunntssa Begum. (1889) 17 I. A. 40--- 

17 C. 590 (603 4) = 6 Sar. 391. 

Cess Act IX of 1880. 

Ss. 6, 72 — Met annual profits — Meaning — fwase of 

property for working mines — Royalty received by land (rwner 
for — Liability of. for cess. 

Plaintiff, who had leased landed property for the working 
of coal mines, received from tlie lessees, besides the rent for 
the surface land, a percentage on the coal raised by the 
lessees or mine-owners, under the designation of royalty. 
Hdd. that the royalty receivable by the plaintiff was part 
of the net annual profits of the mine within the meaning of 
Ss. 6 and 72 of Bengal Act IX of 1880 and that he had 
been properly assessed with cess thereon under the provi- 
sions of that Act. 

Both in S. 6 and S. 72 the "net annual profits” have 
reference to the property and not to the individual. The 
inference is clear that the return required under S. 72 is not 
with regard to the mine-owner’s profits but has reference to 
the general net profits of the property. The obligation to 
make the return is laid on the person most cognizant of the 
circumstances under which the mine is worked and of the 
profits derived from it. But that does not alter, in their 
Lordships’ view, the character of the royalty received by the 
proprietor for his share of the profits of the mine (35). 

The liability for the cess lies on both “occupier” and 
“owner” in the case of mines, etc., as in the ca.se of land it 
lies on holders of estates or tenures and raiyats, the policy 
of the Act evidently lx:ing that all persons who benefit by 
the maintenance and construction of “roads and other 
means of communication” or “works of public utility” out 
of these cesses should bear the liability of paying the same 
(36). (Mr. Ameer Ali.) MaNINDRA CHANDRA Nandi 

V. Secretary of State for India in Council. 

(1910) 38 I. A. 31 = 38 0. 372 (376-7) = 

8 A. L. J. 140 = 9 M. L. T. 196 = 16 C. W. N. 201 = 
13 Bom. L. R. 82 = 91. C. 311 = 21 M. L. J. 366. 

-S. 95 — Road cess returns — Admissibility — Evidenti- 
ary value — Enhancement of rent — Suit by zemindar under 
S. 7 of Bengal Tenancy Act, 1885. 

Road cess returns rendered under Bengal Act IX of 1880 
are, by virtue of S. 95 of that Act, admissible in evidence 
against the per.'^in by or on whose behalf they were filed 
The returns are no doubt not conclusive evidence ; but 
where, so far as they go, they show that the taluqdars'were 
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receiving from their sub-tenants a considerably higher rent 
relatively than that which they were paying to their superior 
landlord, they are prima facie evidence to support a claim 
for enhancement^ by the latter under S. 7 of the Bengal 
Tenancy Act, 1885, on the ground that the existing rate was 
consequently not “far and equitable” within the meaning of 
the Bengal Tenancy Act. Such evidence is sufficient to 
shift the onus to the defendants, in whose power it is, by 
producing their collection papers, to rebut any presumption 
raised against them by the road cess returns (180-1). {Sir 
Aiulreta ScobU,) HeM ChuNDER CHOWDHUKY r-. KaLI 
PrOSUNNO Bhaduri. (1903)30 I. A. 177- 

30 C. 1033 (1041) -8 C. W. 1^. 1-8 Sar. 529. 

Court of Wards Act IX of 1879. 

Ss. 6 (a) and 27 — Court of Wards — Sale of proper- 
ty under charge of— Suit by ward to set aside, and to 
recover possession of property sold — Limitation —Starting 
point — Limitation Act of 1908, Arts, 142, 144. 

For the purposes of limitation the property of a person 
declared to be a disqualified proprietor under Ss. 6 ((?) and 
27 of the Court of Wards Act, 1879, while it is under the 
charge of the Court of Wards, is in the possession of the 
proprietor ; consequently time runs against a suit by him to 
set aside a sale of his property by the Court of Wards, and 
to recover possession, from the date when possession is given 
to the purchaser, and not from the dale when the Court of 
Wards withdraws from the charge of the plaintiff’s property. 

The Limitation Act, it is true, recognises and enumerates 
certain conditions as legal disabilities entitling the persons 
affected by them to an extended period of limitation. But 
the disqualification of a proprietor under S. 6 {a) of the 
liengal Court of Wards Act, 1879, is not one of them, and 
there is no provision by which the ordinary law of limitation 
could be suspended or modified in the case of a suit by such 
proprietor to recover property alienated by the Court of 
Wards while under management of his estate (63). (Sir 
Lawrence Jenkinsf) KUAR Mani MaNDHATA Z'. NAWAR 
OF MURSHIDABAD. (1918J 46 I. A. 60 = 46 C. 694- 

17 A. L. J. 202 = 2SC. W. N. 531 = 29 C. L. J. 355- 

25 M. L. T. 341 =21 Bom. L. B. 611 - 

(1919) M. W. N. 318 = 50 I. O. 202 = 36 M. L. J. 210. 

S. 40— Pre-emption — P ormaiities for assertion of 

right of — Manager under Court of Wards — Observance of 
formalities on behalf of zoard — Right of, under Act — 
Right under general law. 

In a suit to establish plaintiff’s right of pre-emption, it 
appeared that she was a “disqualified proprietor” under the 
Court of Wards Act (Bengal Act IX of 1879), having Ixfen 
declared to be incompetent to manage her property, and that 
her estate was in the charge of the Court of Wards. It 
further appeared that the formalities insisted upon by the 
Mussalman Law as essential preliminaries to the assertion 
of the right were duly performed by the manager of the 
plaintiff’s estate appointed by the Court of Wards. 

Held^ that the manager of the plaintiff’s estate was com- 
petent, independently of the provisions of S. 40 of the 
Bengal Court of Wards Act of 1879, to observe the formali- 
ties on her behalf (107-8). 

The section (40), however, which defines the manager’s 
duties appears to t^ieir Lordships to fully clothe him with 
authority to act as he did ; the validity of his action, there- 
fore, did not depend on its subsequent adoption by the 
Court of Wards (108). {Mr. Ameer Ali.) JADU LalSahU 
V. JANKI Koer. (1912) 39 I. A. 101 = 9 A. L. J. 626 = 
16 C. W. N. 663 = 16 C L. J. 483 = 16 I. C. 669. 

S. 66 (2) — Authority by manager under, for institu- 
tion of suit — IVhat amounts to. 


BENGAL ACTS— (Ci^w^^/.) 

Court of Wards Act IX of 1879. S. 66 {^^—{Contd,^ 

The appellants in the year 1879 were Wards of Court; 
and H had been appointed manager of their estate. On 
17 — 11 — 1879, H wrote a letter to the plaintiff in the suit, 
B, authorising him to institute a suit on behalf of the 
wards at his own risk and responsibility, in order to pre- 
vent the application of limitation. 

Held, that the letter was an authority of the manager 
under the second clause of S. 55 of the Bengal Court of 
Wards Act (IX of 1879) to B to institute a suit for the 
purpose cf saving the time of limitation, and that the 
manager had tlie right to give B the authority, and that the 
suit was properly instituted (7). {Lord Hobhense.^ KuMAR 

Bise.s\var rov V. Kumar Shoshi Sikhareswar Roy. 

('1889) 17 I. A. 5 = 17 C. 688 = 5 Sar. 601. 

Suit authorised by tnanager under — Sanction of 

Court of Wards to prosecution of- - What amounts to — Letter 
by Court of Wards authorising plainti/l to act as next 
friend of ward — Effect. 

In a case in which the manager appointed under the 
Bengal Court of Wards Act IX of 1879 authorised B under 
the second clause of S. 55 of that Act to institute a suit on 
behalf of the wards for the purpose of saving the time of 
limitation, held, that a letter written by the Court of Wards 
authorising B to act as next friend of the wards would 
show that they authorised the prosecution of the suit within 
the meaning of S. 55 (7-8). {L.ord //obhouse.) KumaR 
Bi.se.s\var rov r. KUi\rAR Shikhareswar Rov. 

(1889) 17 I. A. 5 = 17 C. 688 = 6 Sar. 501. 

■ S. 60 — I find n xoidew— Estate inherited from hus- 

band by — Management of, under Court of Wards — Surren- 
der of estate by widow to next reversioner during period of 
— Validity — Sanction of Court of Wards — AWessity, 

field, that a deed of surrender executed by a Hindu 
widow surrendering the estate inherited by her from her 
deceased husband in favour of the next reversioner, while 
the estate was under the management of the Court of Wards 
under the Bengal Court of Wards Act of 1879, was void 
under S. f>0 of that Act because the permission of the Court 
of Wards had not been obtained for the execution of the 
deed (21-2). {Sir John Edge.) MAN SiNGH NOW- 
EARHRATI. (1926) 63 I. A. 11 = 6 P. 290 = 

24 A L. J. 260 = 43 0. L. J. 269 = 
1926 M. W. N. 332 = 7P. L. T. 223- 
28 Bom. L. R. 841 = 31 C. W. N. 49 - 

A. I. B. 1926 P. C. 2 = 94 I. C. 830 = 60 M- L. J. 332. 

Estates Partition Act V of 1897. 

— — S. 3, cl. 15 — Assessment of rent under — Purpose and 
effect of. 

S. 3, cl. l5 of the Bengal Partition Act V of 1897 em- 
powers the partitioning officer, for the purpose of equalising 
the allotment, to assess the rents on the lands allotted. This 
has nothing to do with the fixing or assessment of rent 
when a raiyati kasht falls within the allotment of a proprie- 
tor. That question appears to be dealt with by other sec- 
tions (186). {Mr. Ameer AH.) Raja Dharf.shwak 
PRASAD NARAIN SINGH V. OULAB KUER. 

(1926) 531. A. 176 = 5 Pat. 736 = 

7 P. L. T. 483 - 97 I. C. 217 = 
A. I. B. 1926 P. C. 60. 

— — S. 99 — Applicability— Grant of share in specified 
mouzahs xvhich are themselves only portions of estate held in 
common. 

Grants of a share in specified mouzahs which are them- 
selves only portions of an estate held in common tenancy 
come under S. 99 of the Bengal Estates Partition Act of 
1897 (203). {Lord Phillimore.) BASIRAM Saha Roy v. 
Ram Ratan Roy. (1927) 64 I. A. 196 = 
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Estates Partition Act V of 1897» S. 99 — {CoNtd.) 

64 Cal. 686-1927 M.W.N. 437 = 31 C.W.N. 886 = 
39 M.L T. 170 = 26 L.W. 642 = 101 1. 0. 369 (2) = 
A. I. E. 1927 P. C. 117 = 63 M. L. J. 117. 

■ Applicability — PiUni of lessor's share in estate held 

in common but naming specific villages. 

Held., that S. 99 of the Bengal Estates Partition Act of 
1897 applied to a putni which, though it named specific 
villages, purported to be of the share of the lessors, where 
it appeared that the named villages were to be enjoyed 
merely as representing the lessor’s share. (Lord Philli- 
more.) BaSIRAM SAHA ROV v. RaM RaTAN ROY. 

(1927) 54I.A. 196 = 64 0. 686 = 1927 M.W.N. 437 = 
31 C.W.N. 886 = 39 M.L.T. 170 = 26 L.W. 642 = 
101 I. C. 369(2) = A.I.R. 1927P.C. 117 = 

53 M.L. J. 117. 

l^ase of share or portion of estate held in common 

— f^ase of certain specified viouzahs therein^Distinction — 
Test — I^ase — Construction . 

The lease purports to be a lease of that share in the 
estate (held in common tenancy) which lx?Iongs to the lessor.^. 
It is true that it specifically applies to certain mouzahs of 
which the lessors have the enjoyment as representing their 
share, but it is obvious from the subsequent proceedings 
that this enjoyment was by convention only and subject to 
revocation and that as against their lessors, the lessees were 
entitled to say : “ Give us your share, if it l)e not in these 
villages, then in those which you get instead.” The lease is, 
therefore, a lease of a share or portion of the estate held 
in common witldn the meaning of S. 99 of the Bengal 
Estates Partition Act of 1897, and not a lease of certain 
specified mouzahs of which the lessors had control and 
.s(^me form of possession at the time where the leases were 
made (202*3). {Lord Phil/imore.) BaSIKam SaHA ROV 
7'. Ram Rat an Roy. (1927) 54 I A. 196 = 

64 Cal. 686 = 1927 M.W.N. 437 = 31 C.W.N. 886 = 
39 M.L.T. 170 = 26 L.W. 642 = 101 1.C. 369(2) = 

A.I.E. 1927 P.C. 117 = 63 M.L.J. 117. 

Ss. 99, 47 — Tertium quid betiveen common tenancy 

and several holding — Possibility of. 

The view of the High Court is that there i.s vSome tertium 
quid between common tenancy and several holding, and that 
when \\!\^ tertium quid exists, if any formal partition super- 
venes, it does not affect or interfere with the arrangement 
under which land-owners who are in some respects still 
tenants in common may yet have specific shares of the 
estate allotted to their exclusive enjojnnent. The Bengal 
Estates Partition Act of 1897 does not apparently contem- 
plate any such cases as lx;ing possible. If they were to 
exist, it w'ould be strange if a formal partition could take 
away the possession of estates thus enjoyed from former 
possessors (201-2). {Lord Phillimore.) BaSIRAM Saha 
Roy V. Ram Ratan ROV. (1927) 64 I.A. 196 = 

64 Cal. 686 = 1927 M.W.N. 437 = 31 C.W.N. 885 = 
39 M.L.T. 170 = 26 L.W 642 = 101 I.C. 359 (2) = 
A. I. R. 1927 P.C. 117 = 53 M. L. J. 117. 

Landlord and Tenant Procedure Act Vlll of 1869. 

Occupancy right — Acquisition of — Ijara for term — 

Holding as ijaradar prior to a7id duriftg — Acquisition by. 

An ijara in favour of the defendants, which was for a 
term of five years, provided that they were to be in posses- 
sion of the chur land included therein as a jote ; and that 
upon the expiration of the term of 5 years the defendants 
were to be entitled to a renewal of the lease of the said chur 
land at a rent to be fixed according to the measurement of 
the land to be made at that time and to the productive 
powers of the land. The defendants how’ever took no 
measures to obtain a renewal and three years after the 
expiration of the term of five years fixed by the ijara, the 
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Landlord and Tenant Procedure Act VIII of 1869 

— {Contd.) 

landlord served a notice upon them to come to a new’ settle- 
ment with him and the next year sued to recover possession. 
On a plea being raised by the defendants that they acquired 
a right of occupancy under Bengal Act VIII of 1869 or 
under Act X of 1859, heLf that the defendants* holding as 
ijaradars prior to and during the ijara did not create in them 
a right of occupancy, that, under the ijara, plaintiff had a 
right to turn the defendants out of possession at the expir- 
ation of the term thereof except so far as that right was 
qualified by the .stipulation for a renewal ; that the defen- 
dants at the expiration of that lease had an equitable right 
to a renewal according to the stipulations in the agreement ; 
but that it was too late for them to rely upon their title to a 
renew’al of the lease which, if it had been granted, w’ould 
now have expired ; and that the defendants had, therefore, 
no equity to resist the plaintiff’s claim to recover posses- 
sion of the land (l70). {Sir Barnes Peacock.) JARDINE, 

Skinner & Co. v. Rani Surat Soondari Debi. 

(1878) 6 LA. 164=3 C.L.R. 140 = Bald. 168 = 

3Suth. 660 = 3 Sar. 847. 

Leases each for term — Lessee cultivating land and 

paying rent continuously for more than 12 years under — 
Acquisition by — Reentry — Express stipulation for — 
Absence of. 

Under Bengal Act VIII of 1869, and under Act X of 
1859 previously in force, a raiyat who has held or cultivated 
a piece of land continuously for more than 12 years, but 
under several written leases or pottahs each fora specific 
term of years, in which there is no express stipulation for 
re-entry, is entitled to claim a right of occupancy in that 
land (34). 

Where, therefore, in an action of ejectment in which the 
defendant was holding over after expiration of a lease 
granted by the plaintiffs, it appeared that as to part of the 
land leased the defendant had held it continuously for more 
than twelve years under prior leases for the purpose of cul- 
tivating it as a ryot in which there had been no stipulation 
for re-entry, held, that the defendant had a right of occup- 
ancy, and could not be ejected (33-4). {Sir Richard Couch.) 

Chundrabati Koeri V. Harrington. 

(1891) 18 I.A. 27 = 18 C. 349 (367) = 6 Sar. 481. 

Rent sale under — Suit to set aside — Laches — Pre- 
sumption adverse from. See LACHES — PRESUMPTION 

ADVERSE FROM— Rent Sale. etc. 

(1869) 13 M. I. A. 160(169). 

S. 14 — Appl i cability^Lease of chur land — Accre- 
tion of new chur conti gnons to land leased — Measurement of 
accreted chur and assessment of rent to be paid for it — Suit 
for — Jurisd i cti on . 

A kabuliyat, dated 23 — 4 — 1850, executed by the then 
tenants under a how'aldari tenure, of certain lands comprised 
in “ the chur to the east of M,” forming part of the zemin- 
dary belonging to the respondent, contained the following 
stipulations : — 

’* If a new chur accretes contiguous to the aforesaid 
howla, and as hakiat of the aforesaid (toru), and no revenue 
is assessed thereon by the Government, then, W’hen the said 
chur becomes fit for cultivation, a fresh measurement shall 
be made of the land of the said chur and of the aforesaid 
howla ; and, after a deduction of the aforesaid 13-6-16 
gundahs of land, we shall pay rent at the rate of Rs. 2-7-7 
for the excess of land up to five drones, and at the sara 
(prevailing) pergunnah rates for lands exceeding that quan- 
tity. If we fail to do so, the rent will be realised accord- 
ing to the law for the realisation of rent, with interest on 
lapsed instalments according to the demands of the lowzi 
of the said pergunnah ; or at the close of the year 
you will sene on the spot, and on some conspicuous place 
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S. 14- -{Cofitd.) 

n the mahaktiama (headquarters) of any hakim, an itla 
nama (notice) to our address, requiring us to take a settle 
ment of the said excess land, and to file a kabuliyat, and 
fixing tlie time at fifteen days : if, thereupon, we do not 
appear before you and lake a settlement and fix a kalmliyat, 
you will settle the said excess lands with others.” 

The respondent measured the howla and accreted chur 
without notice to tlie appellants, the registered tenants of 
the howla, and in their absence, and thereafter served on 
them a notice thereof, and of the increased rent demanded, 
requiring them to appear within fifteen days and file a 
kabuliyat for the said amount of land and rent, or that he 
would take klias possession. The appellants paid no atten- 
tion to the notice, and thereupon the respondent instituted 
the suit out of which the appeal arose, praying (1) that the 
Court should direct a measurement of the excess land and 
give him khas jx)ssession thereof ; or otherwise, (2) that 
the Court should, in the event of its declining to give him 
Possession, assess the rent of the excess land payable under 
the kabuliyat. 

The Sub-Judge held that the suit, so far as it prayed for 
assessment of rent, could not lie, inasmuch as the case was 
regulated by S. 14 of the Rent Act. 

fields that the Sub-Judge erred in holding that the provi- 
sions of S. 14 of the Rent Act applied to the additional 
rent, which was stipulated in the kabuliyat of 1850(119). 

There is nothing in the terms of that document, or of 
S. 14 of the Rent Act, which can oust the jurisdiction of 
the Court, either in regard to the measurement of the 
excess land, or the assessment of the rent which is to be 
paid for it (119-20). (.Lord Watson.') RamCOOMAR 

Ghose V. Kali Krishna Tagore. 

(1886) 13I.A. 116 = 14 C. 99 (105 6) = 4 Sar. 737. 

S. 29 — Rent — Arrears of — Suit for — Limitation 

Litigation preventing time from running against tand- 

lord — What amounts to. 

The claim was for rent from April 1865 to June 1872. 
The question was whether it was barred by limitation under 
Bengal Act VIII of 1869, S. 29. 

It was admitted that the suit was not instituted within 
three years from the end of the year when the last rent 
l>ecame due within the meaning of S. 29, and therefore 
prima facie it was barred by the law of limitation. The 
plaintiff attempted to get over the bar by saying that in 
1874, that is to say, two years after the la.st instalment of 
the rent sued for had accrued due, the statute ceased to 
operate, because he instituted a litigation which had the 
effect of preventing it from running, and that therefore a 
portion at least of his claim was not barred. That litiga- 
tion was this : He brought three suits in the year 1874 
against the tenants with respect to whose arrears of rent the 
suit out of which the appeal arose was brought, for the pur- 
pose of ejecting them from their holdings, which were called 
chuckdari holdings, in a certain zemindary of which he was 
possessed. Those suits were dismissed by the First Court, 
and on the 25th of July, 1876, by the Appeal Court, on the 
ground of limitation. On the 7th of September, 1876, the 
appellant commenced the suit out of which the appeal arose, 
concurrently with which he prosecuted an appeal to Her 
Majesty in Council from the decree of the 25th of July, 
1876, His appeal was dismissed on the 26th of May, 1881. 
The plaintiff contended that the statute did not run against 
his claim for rent after the year 1874, when he commenced 
those suits. 

Held^ that there was no period of time in which the rent 
could not have been recovered, and there was no period of 
time in which, therefore, the statute might not have run, 
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and that the suit was therefore barred. (Sir Robert P. 
Collier.') HUKRO PERSHAD ROY CHOWDHURY v, 

Gopal Chunder Dutt. 

(1882) 9 I. A. 82 = 9 C. 256 = 13 C. L. R. 129. 

Ss. 31, 46. 47 — Enhanced rent — Suit for — Limita- 
tion — Deposit of rent hi Court before it accrued due — Suit 
brought more than six months after. 

In a suit brought for enhanced rent of the suit property for 
three years the defence was tliat the old rent and cesses for 
each of tlie three years were tendered to the plaintiff in pro- 
per time, and she not having accepted them they were 
deposited in Court under Bengal Act VIII of 1869, and the 
plaintiff brought no suit within 6 months of the date of the 
deposit, and so the claim for rent at an enhanced rate was 
barred by the special law of limitation prescribed by S. 31 
of Act VIII of 1869. 

The rent for the first of the three years became due on 
12 — 4 — 1883 ; for the second on 11 — 4 — 1884 ; and for the 
third on 12 — 4 — 2885. The deposits were made on 
10 — 4 — 1883,8 — 1 — 1884 and 1 1 — A — 1885, all before the 
expiration of the year when the rent became due. 

Held, that the suit was not barred by S. 31 of Act VIII 
of 1869 (29). 

The words of the Act are plain that the deposit must l>e 
of rent which accrued due prior to the date of the deposit. 
They do not admit of any other construction (29). (,SV/' 

Richard Couch.) RaJA SurJA KanT ACHARYA v. RaN! 

Hemanta Kumari Debi. 

(1892) 20 I.A. 25 = 20 0.498(504) = 6 Sar. 279. 

Ss. 59, 60, 66 — Sale of tenure under — Execution 

sale under C.P.C. — Purchaser's rights under — Distinction. 

In attaching the property of a judgment-de])tor whether 
in an under-tenure or in any ordinary leasehold intere.st, 
under C. P. C. of 1859, the decree-holder can only attach 
and sell the right and title and interest of the judgment- 
debtor ; but if the decree-holder proceeds to sell a tenure 
under S. 59 of Bengal Act VIII of 1869, tlie tenure itself 
can be .sold ; and !)>• virtue of S. 66 of the same Act, the 
purchaser, under the provisions of Ss. 59 and 60 of the 
Act, acquires it free of all incumbrances which may have 
accrued thereon by any act of any holder of the said under- 
tenure, his representatives, or assignees, unless the right of 
making such incumbrances shall have been expressly 
vested in the holder by the written engagement (54). 

Where a decree-holder, entitled to apply for the sale of a 
tenure under Bengal Act VIII of 1869, applied for the 
attachment and sale thereof under the provisions of C.P.C. 
of 1859, and both the perwannah and the notice of .sale 
issued upon that application, as well as the certificate of 
sale, gave express notice to the purchasers that nothing 
would be sold, and that nothing was sold to tliem, .save 
and except the rights and interests of the judgment-debtor, 
/zi-///, that the sale was subject to the incidents of a sale 
under the Code of 1859 and not to those of a sale under 
Bengal Act VIII of 1869 (52-3). (Sir Barnes Peacock.) 
DOOLAR CHAND SaHOO r'. LALLA CHABEEL CHAND. 

(1878) 6 I. A. 47 = 3 C.L.R. 564 = 3Sar. 885 = 

Bald. 182 = 3 Suth. 677. 

■ -S. 64 — Sale of ienure under — Procedure special for 

-Omission to follo^o — Execution sale ordinary under 
C.P.C. — Purchaser's rights — Distinction. 

Under S. 64 of the Bengal Tenancy Act to make the 
tenure itself liable to sale in execution of a decree for 
arrears of rent the .special procedure required by the Act 
would be necessarj', and all the co-sharers would have to 
be made parties to the suit. Where that course is not 
followed, and the execuiion sale is made under the ordinary 
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conditions imposed by the Code of Civil Procedure, the 
execution sale passes only the right, title and interest of 
the judgment-debtor in the property sold (87). (Sir Andreev 
Scoble^ JiBAN Krishna Roy v. Brojo Lal Sen. 

(1903) 30 LA. 81 = 30 0. 660 = 7 C.W.N. 425 = 

6 Bom .L.B. 428 = 8 Sar. 444. 

Ss. 64, 69 —Himiu Law — Widmv—Rent decree 

against — Sale in execution of —Interest conveyed — Special 
procedure of Act not adopted — Effect, 

The suit was brought by the respondent as next heir 10 the 
estate of R according to the Hindu Law in force in Bengal 
to recover possession of an estate known as Chuck Hele 
Doorganugger, which was originally the estate of R. The 
estate w'as an under-tenure of a zemindari which was not 
specifically named, and in which there were several co- 
sharers. In 1883-4, I, a daughter of R, held a half-share 

in that estate. In that year suits for arrears of rent weie 
brought against her. To those suits only some of the co- 
sharers were parties, and, although, in one of them, the 
plaintiffs prayed that the amount (lecreed might be “re- 
covered by the sale of the property in arrears,’* the decrees 
given were for money only. In execution of those decrees 
the estate in question was sold, the execution sale being 
made under the ordinary conditions imposed by the Code of 
(‘ivil Procedure, and was purchased by the appellant. 

Held, that the appellant acquired by his purcha.se only 
the limited interest of I in the estate. 

The suit for rent was brought against I alone and in 
respect of arrears which accrued due after her father’s 
death, and as she was in enjoyment of the rents and profits 
of the chuck, the lialniity for rent ought to be regarded as 
her personal liability, and ought not to be held as attaching 
to the reversion unless the landlords proceeded to bring the 
tenure itself to sale under the special provisions of the rent 
law (87-8). (Sir Andre70 Scoide,) JIBAN KRISHNA ROY 

7A Brojo Lal Sen. (1903) 30 I.A. 81 * 30 C. 560 = 

7 C.W.N. 426 =6 Bom. L.B. 428 - 8 Sar. 444. 

S. 66 — Defatdi — Meaning. 

“Default” which prevents S. 66 of the Bengal Tenancy 
Act of 1869 from applying does not necessarily imply an\ 
moral obliquity or any breach of contractual obligation. Ic 
simply means non-payment, failure or omi.ssion to pay. (Lord 
Afacnaghten.) FAKIR CHUNDER DUTT 7-. RAM KUMAR 

CH.vrrERFl. (1904) 31 1. A. 195 = 31 0. 901(908) = 
8 C.W.N. 721 = 6 Bom. L. B. 741 = 1 A. L. J. 420. 


was brought to sale'' — Meaning. 

The expression “previous holder thereof through whose 
default the tenure was brought to sale” in the last clause of 
S. 66 of the Bengal Tenancy Act of 1869 includes a person 
l>eneficially interested in a tenure who is in a position to 
protect his interest by paying the rent into Court, and yet 
omits to do so, with the r^.:sult that the tenure is brought to 
sale by the superior landlord. 

That he is not a registered tenant, or is only interested in 
a portion of the tenure, or that he is not liable directly to 
the zemindar, is not suffi' lent to prevent the last clause of 
the section from applying to him. (Lord Macnaghten.) 

Fakir Chunder Duit v. Ram Kumar Chatterji. 

(1904) 31 I. A. 196 = 31 C. 901 = 8 C. W. N. 721 = 

6 Bom. L. E. 741 = 1 A. L. J. 420. 

— Rent sale — Purchase by defaulting share-holder — 

Intermediate tenure — Avoidance of — Purchasers right of. 

A purchaser of a mokuraree lease at a sale in execution 
of a rent decree, who is himself beneficially interested in the 
said lease to the extent of llj annas share, cannot avoid 


BENGAL ACTS— 

Landlord and Tenant Procedure Act Vlll of 1869, 

S. 66 — (Contd^ 

intermediate tenures by proceedings under S. 66 of Act VIII 
of 1869. (Lord Macnaghten.) FAKIR CHUNDER DUTl' 
V. Ram Kumar Chatterji. (1904) 31 I.A. 196 = 
31 C. 901 = 8 C. W. N. 721 = 6 Bom. L. B. 741 = 

1 A. L. J. 420. 

Land Eegistratlon Act VII of 1876. 

General register in form prescribed by — Entries in — 

Evidentiary value of — Bengal Act XI of 1859 — Sale under 
— Interest passing under — Value as regards. See BENGAL 

ACTS— Land Revenue Sales Act XI of 1859— Sale 
UNDER— Interest p.assinc under— Evidence. 

(1928) 66 M. L. J. 64 (62-63). 

— S 4 — Mahahoar register kept under — Entries in 

— Admissibility in evidence. 

An attested copy of entries in Mahalwar registers kept 
under S. 4 of Act VII of 1876 (Bengal), showing the 
revenue assessed on each of two mouzas comprising a 
revenue-paying estate is admissible in evidence. The mere 
fact that the register bore the signature of the Superinten- 
dent of Survey on one corner does not make it a clocunient 
kept by that officer. (I^ord Shaw.) SHEIKH HaJI MUTA- 

SADDi Mian t-. Mahomed Idris. 

(1915) 19 C. W. N. 764 = 34 I. C. 283. 

^S. 7 — Partition of chuckla among members of a 

joint family — Area and boundaries of property given in — 
Conflict between — Area found to be less than that stated in 
deed — Rights of parties in case of — Diinsion of property in 
case of — Mode of. 

Tlie appellants w’ere the plaintiffs in the suit and the 
plaint .stated iliat upon a partition between the members of a 
joint Hindu family of property of which a chiikla known as 
Pathurghati formed part, and the entire 16 annas of wffiich 
chukla was 1 040 bighas, 1 cottah, 2 dhoors ; 503 bighas, 
7 cottahs. 12 dhoor>, 12 rains of jungle-land fell to the share 
of N, the ance.stor of the plaintiffs, and the remaining 536 
liighas, 13 cottahs, 9 dhoors, 8 rains of jungle-land of the 
chukla went to the share of the predecessor in interest of 
the defendants. The plaint further stated that upon peti- 
tion of the plaintiffs and defendants for registration of 
names under Bengal Act VII of 1876, an order for registra- 
tion of names of the plaintiffs in respect of the 503 bighas, 
etc., was made by the Dy. Collector ; but on appeal the 
Collector rever.'^ed that order, and directed the names of 
defendants 1 and 2 to be recorded in regard to two-thirds of 
the entire chuckla, and that order was confirmed by the 
Commissioner, and in accordance with it the name of the 
2nd defendant was also registered in respect of one-third. 
The plaint prayed for an order for registration of the plain- 
tiffs* names in respect of the 503 bighas, etc., out of the 1,040 
bighas, etc., and for the registration of the defendants* 
names only in respect of the remaining 536 bighas, etc., 
and for other relief giving boundaries of the 503 bighas. 

The defendants said that the boundaries given in the 
plaint did not comprise 503 bighas of land ; that the entire 
area of Chuckla Pathurghati was not 1,040 bighas, and the 
boundaries given by the plaintiffs were wrong 

The Sub-Judge made a decree that the names of the 
plaintiffs should be registered in respect of that portion of 
the lands which was called Pathurghati Phagu Sirdar, the 
boundary of which had been given in the plaint and that 
the names of the defendants in respect of that share should 
be expunged, and that portion of the order of the Mutation 
Department which W’as prejudicial to the interests of the 
1 plaintiffs should be set aside. 

On appeal the High Court considered that the partition 
was made as stated, but they felt that the boundaries given 
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BENGAL ACTS—(Co/ftf/.) 

Land Registration Act VII of 1876, S. i—iCoutd,) 

in the plaint upon which the plaintiffs’ case had l>een 
decreed were indefinite. They therefore reciuested tlie Dis- 
trict Judge to direct a competent Amin to prepare a map, 
after proper inquiry, showing the l)oundary as stated in the 
plaint, and to measure the area falling within the lx)un- 
daries as so ascertained by the Amin. 

The Amin appointed by the District Judge in pui>uance 
of the order of the High Court made his report. In that he 
stated that the servants of the plaintiffs and defendants had 
pointed out the land which tliey said was in the possession of 
their masters, and it was measured ; but the lands as point- 
ed out when added together did not tally witli the amount 
of land specified in the partition, and was deficient by 256 
bighas, 2 cottahs, 14 dhoors. He then said that in order to 
ascertain why the amount of land had decreased, as well as 
to know the boundary limit of Chuckla Pathurghati, he sum- 
moned several persons ; but they only stated that the lands 
appertaining to mouza B, named in the plaint as on the west 
of the 503 bighas claimed, were on the western limit of 
('huckla Pathurghati. After that he called for a survey 
map made in 1847, which had been filed on behalf of the 
plaintiffs, and using that and taking a point on the east side 
where Pathurghati joined two mouzas, which was pointed 
out and admitted by the agents of both parties and the 
servant of the proprietor of those mouzas, he fixed the boun- 
dary of B further to the west than the point which had been 
pointed out to him by the agents of the plaintiffs as on 
the western limits of Pathurghati, so as to include the 256 
bighas which were deficient. That was done in the absence 
of any representative of the proprietor of B. The Amin 
evidently thought he was bound to fix the boundaries of 
Pathurghati so as to give an area which exactly tallied with 
that in the partition. But it was not his duty to do that, 
and the defendants had denied that the entire area of the 
chuckla was 1,040 bighas. 

The case came again before the High Court, the plaintiffs 
having filed objections in which they said that as the parti- 
tion did not take place with reference to the survey map, 
the Amin was wrong in calling for the survey map, and in 
finding that the chuckla extended more on the west, con- 
trary to the allegations of both parties. But the Court 
adopted the boundaries found by the Amin, and decided to 
give to the defendants the full amount of 536 bighas, the 
portion being that which lay to the extreme east, and to 
give to the plaintiffs only the remainder. The result of the 
High Court's decree was that the defendants would obtain 
possession of 536 bighas, that the plaintiffs would get con- 
siderably less than 503 bighas, and that if they wanted more 
they might to have engage in a suit with the porprietors of B. 

Heldy that, that was not a just division, that the boun- 
daries of the land to be divided should be taken to be those 
pointed out by the servants of the parties, and that the 
proper decree would be that the land within those boun- 
daries should be divided in the proportion of 503 to 536. 
the plaintiffs obtaining possession of the land lying on the 
western and the defendants of the land lying on the eastern 
sides. i^Sir Richard Couch.^ HEMMUNI SiNGH v. CaUTY. 

(1889)17 0. 304 = 5 Sar. 429. 

Land Revenue Sales Act (or Revenue Sale Law Act) 

XI of 1869. 

Construction of — *Bctigal Act V // of I 868 to be read 

Tvitk^ and taken as part of. 

Bengal Act VII of 1868 must be read with and 
taken as part of Bengal Act XI of 1859. So held in a 
case in which the question wa.s as to the meaning of the 
word “estates” in Act XI of 1859 (223). {Sir Lancelot 
Sanderson.) NARAYAN DaS KHETTRY r. JATINDRA 


BENGAL ACTS - (Contd.) 

Land Revenue Sales Act (or Revenue Sale Law 
Act) XI of lSb9—(^Contd.) 

Nath Roy Chowdhury. (1927) 64 I. A. 218 = 

54 C. 669 = 1927 M. W. N. 461 = 102 I. C. 198(2) = 
29 Bom. L. R. 1143 = 46 C. L. J. 1 = 26 A. L. J, 1 = 
31 C. W. N. 965 = 8 P. L. T. 663 = 26 L. W. 848 = 
A. I. R. 1927 P. C. 135 = 53 M. L. J. 168. 

• Revenue — Payment of — Default in — Ownership of 

estate — Effect on. Sec REVENUE — PAYMENT OF — 

Default in — Effect of, on ownership of estate. 

(1904) 31 I. A. 176=32 C. 27(38). 

Sale under. 

Estate not in arrear —Sale of — Validity. See UNDER 

THIS ACT, S. 3 — Estate not in arrear. 

Estate to be put np tor — Rej^islered proprietor — 

Estate of. 

Act XI of 1859 appears to contemplate that the estate 
should be put up for sale, and that the person whose interest 
should be nominally sold should be the registered proprietor 
(615). {Sir James IV. Colvile.) GENERAL MANAGER OF 

V. Maharajah Coomar Rama- 
(1872) 14 M. I. A. 605 = 17 W. R. 459 
10 B. L. R. 294 = 2 Suth. 676-3 Sar. 117. 

Interest passing under — Defaulting 070 ncr — Interest 

ofy or interest of Crown subject to payment of Go7'eniment 
assessment. 

On the failure of an owner to pay the Government as.sess- 
ment, his estate or interest in the land is forfeited, or rather 
determined, and under a sale for arrears of Government 
revenue what is sold is not the interest of the defaulting 
owner, but the interest of the Crown, subject to tlie payment 
of the Government assessment. {Lord Atkinson.) MAHA- 
RAJA SURJA ACHARVA Bahadur v. Sarat Chandra 
ROY ChOWDHURI. (1914) 18 C. W. N. 1281- 

16 M.L. T. 290 = 1 L. W. 807 = (1914) M. W. N. 767 = 
25 I. C. 309 - 16 Bom. L. R. 926 = 20 C. L. J. 663 = 

27 M. L. J. 366(368). 

-On the failure of an owner to pay the Government 

assessment, his estate or interest in the land is forfeited or 
rather determined, and by a sale held under Bengal Act XI 
of 1859, what is .sold is not the interest of the defaulting 
owner, but the interest of the Crown, subject to the payment 
of the Government assessment (223). {Sir Lancctot 
Sanderson}) NaRAYAN DA.S KHETTRY v. JATINDRA 

Nath Roy Chowdhury. (1927)54 I. A. 218^ 

54 C. 669 = 1927 M. W. N. 461 = 102 I. 0- 198 (2 ) = 
29 Bom. L. R. 1143 = 46 C. L. J. 1=31 C. W. N. 966 = 

8 P. L. T. 663 = 26 L. W. 848 = 26 A. L J. 1 = 
A. I. R. 1927 P. C. 136 = 63 M. L. J. 168. 

Interest passing u)ider — Evidence — Bengal Land 

Registration Art VII of \S70 -‘General Register of revenue- 
paying estates — Etitries in — Conclusii'c nature of — Ambi- 
guity in entries— Effect. 

Quaere^ wiiether ordinarily the entries in the (General 
Register of revenue-paying estates are to be treated as con- 
clusive as to what passes to the purchaser at a sale for 
arrears of revenue under Act XI of 1859. 

Ilchf that in the case l^efore their lordships the entries 
in the said General Register were so ambiguous that in order 
to ascertain their meaning reference to other documents 
and evidence was necessary, and that it was not possible to 
hold that the entries in the said General Register were in 
themselves conclusive as to what passed at the revenue sales 
to the purchasers. {Sir Lancelot Sanderson.) JAIGOBIND 

Pandey V . Ramanandan Sahai. 

(1928) 32 0. W. N. 650 = 48 0. L. J. 1 = 109 I. O. 392- 
30 Bom. L R. 1343 = 12 R. P. 637 = 28 L. 7-807 = 
A. I. B. 1928 P. 0. 130 = 66 M. L. J- 66 (62, 63). 


THE Raj Durbhanga 
PUT Singh. 
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BENGAL ACTS— 

Land Revenue Sales Act (or Revenue Sale Law Act) 
XI of 

Sale under— 

-I.and with building on it — Sale of — Ownership of 

building if passes to purchaser. BENGAL ACTS — 

Land Revenue Sales act XI of 1859, S. 3— Estate. 

(1927) 64 I. A. 218 (224-5; = 64 C. 669. 

Setting aside of — Suit by defaulter for. Ste BENGAL 

ACTS— Land Revenue Sales act of 1859, S. 33— 

SUIT BY DEFAULTER TO SET ASIDE SALE. 

Validity — Bengal Cess Act of 1880 — Proliilutory 

Older of Collector under, for road cess in arrear — Sale for 
arrears of revenue while estate subject to. Str BeNGaI. 

ACTS— Land revenue Sales Act of 1859, S. i7. 

(1893) 20 I. A. 165 (171)-2l C. 70 (79 80). 

Validity of — Misdescription of property — Effect. Str 

BENGAL ACTS — LAND REVENUE SALES ACl' OF 1859, 

S, 33— Suit by defaulter to set aside sai.e— 
Grounds— Misdescription of property if one. 

(1926) 63 I. A. 246 (251-2 ; 6 Pat. 200. 

■ Validity of — Notice under S. 5 — Arrears accrued 

due subsequent to— ‘Sale also for. 

A sale under the provisions of Act XI of 1859 is not Itad 
because the arrears for which the estate was actually sold 
included, l^esides arrears specified in a notice under S. 5 of 
that Act, arrears which accrued due subsequently to the 
i.ssue of such notice, {ford Macuashicn.') MaHAR.aJV 

Kumar Bagf.swari I^ershad Singh v. Khaja Maho- 
med Gowhar Ali Khan. (1903) 31 1. A. 52-- 

31 C. 256 (260) 8 C. W. N. 649 8 Sar. 610. 

S. ^—Iximl Revenue — Malikana if — Bent^al Act 

V/I of S.\—Acl XI of 18.39, A. Notice under 
— cW’ccssity — Malikana arrears and land rei'ennc^Sale 
for — Notice separate for malikana — Necessity. 

Malikana comes under the definition of “ Land Revenue ” 
given in S. 2 of Act XI of 1859 and S. 1 of Bengal Act VII 
of 1808. The revenue authorities are entitled to calculate 
tliem together ; and where part of the arrears for which a 
.sale takes place under Act XI of 1859 is malikana, no 
separate notice under S. 5 of the Act in respect of sucli 
portion is necessary. {Lord Macnai^hten.') MAHARAJA 

Kumar Bageswari Pershad Singh v. Khaja Maho- 
med Gow'hak Ali Khan. (1903) 31 1. A. 62 

31 0. 266 (268) -8 C. W-N. 649 = 8 Sar. 610. 

Revenue — Arrear — Revenue when becomes an — Pro- 
cedure for realisitig — Bengal Land Revenue Sales .id 
VII of 1868, S. 30 — Distinction. 

It was contended that there was some distinction to be 
made with reference to procedure and with reference to 
what constituted “ arrears ” between the Act of 1859 and 
the Act of 1868. This contention is without foundation. 
The Act of 1868 extends the word “ revenue ” so as to in- 
clude “ every sum annually paid to Government by the pro- 
prietor of any estate or tenure in respect thereof ". As to 
the attempt to differentiate procedure under the two statutes, 
the answer to that seems sufficiently contained in S. 30 of 
the later Act, which provides that it shall be read with, and 
taken as part of, the former. The date when a past due 
payment is to be considered arrears is accordingly settled 
by S. 2 of Act XI of 1859. {Lord Shaw.) Haji Buksh 
Elahi i\ Dulav Chandra Kar. 

(1912) 39 I. A. 177 = 39 C. 981 (991) = 
16 0. W. N. 842-23 M. L. J. 206. 

Ss. 2 and 3 — Revenue — Arrear of—Jumma when 

becomes an — Kabuliyat fixing date of annual payment — 
Proclamation under S. 3 fixing same date — Date of revenue 
becoming in arrear in case of — Settlement — Settlement 


BENGAL A0TS~(O///^/.) 

Laud Revenue Sales Act (or Revenue Sale Law Act) 
XI of 1869, Ss. 2 and 3 — {Cenidf) 

Manual — Contract of parties —Date of arrear if can be 
affected by. 

The appellapt was the holder of a tenure in Dibi Panchan- 
nagaram, to which, by virtue of Act VII of 1868, Act XI 
of 1859 was applicable. The kabuliyat under which he 
held stipulated as follows : — “ I shall pay the said jumma 
in the Collectnratc within the 28th day of June every year.” 
'I'he payment was an annual payment. The notification 
published by the Board of Revenue in compliance with S. 3 
of \ct XI of 1859 “ fi.ved tlie 28th of Jiine of each respec- 
tive year as the late.si date of payment of the rents of all 
descriptions of tenures in ^.Oiasmahal Panchannagaram, in 
default of which payment on or previous to that date tenures 
in arrears in that mahal will be sold.” The revenue remain- 
ing unpaid on 28 — 6 — 1902, the tenure was sold for arrears 
of revenue on 16 — 3 — 1903. 

Ileldy that the jumma in question in the case was not in 
arrear until the 1st of July, 1902, that the 28tii of June, 
1903, was the first date under the proclamation and tlie 
.statute when there had arisen such a default as would enable 
the ” tenure in arrears ” to be sold ; and that, consequently, 
the sale in March, 1903, was invalid. 

The date when a past due payment was to l)e considered 
arrears having been settled by S. 2 of the Act of 1859, their 
Lordships cannot agree with the judgment of the High 
Court, whicli introduces a reference to “ the settlement ” 
ha\ingbeen madeonlSth February. Therefore, say the 
learned judges : — 

In the case of an ordinary contract of lease, the annual 
jumma would lie payable on i8th February in each succes- 
>ive year; hut under Rule 7 of Part III, C. 16. of the 
Survey and Settlement Manual, a settlement of revenue 
should ordinarily take effect from the beginning of the 
nnaiK.ial year next after that in which the proceedings of 
tlie settlement officer have been completed. If that rule be 
applied, the .'>ettlement dated from 1st April, 1874, and the 
jumma would ordinarily be payalde on Lst April each year.” 

These considerations do not bear upon tlie pre.seni case. 
Whatever might be the ordinary date of payment, or second- 
ly, whatever might be the date when “ the settlement ” is 
made, or thirdly, whatever be the provisions of the Survey 
and Settlement Manual, it is not legitimate, by reason of 
any one or all of these things, to vary the actual date of 
payment in the kabuliyat, which is 28th June, or the actual 
date when a past due payment should be considered as an 
arrear, which is by Act XI of 1859, 1st July, 1902. {Lord 
Shawf^ Haji Buksh Elahi v, durlav Chandra Kar. 
(1912)39 I. A. 177 = 39 C. 981 = 16 C. W. N. 842 = 

23 M. L. J. 206. 

Revenue Board rules — Revenue — Date of payment of 

— When becomes an arrear. 

Their Lordships entirely accept the contention that, if 
revenue in fact became payable on 7 — 6 — I9l7, it did not 
become an arrear under S. 2 of Act XI of 1859 until the 1st 
July, and that in that case the latest date for payment under 
S. 3 of the Act and the rule made by the Board of Revenue 
was on the 28th September, so that a sale on the 24th Sep- 
tember for the alleged arrear was irregular (249), {Lord 
Chancellor.) JaGADISHWAR NaRAYAN v. MahOMED 

H.aziq Hussain. (1926) 631. A. 246 = 6 Pat. 2C0 = 

31 0. W. N. 107 = A. I. R. 1926 P. C. 126 = 
44 0. L. J. 616 = 38 M. L T. (P. 0.) 6 = 8 P. L. T. 1 = 

98 I. C. 930 = 51 M. L. J. 815 (818). 

S. 3 — Estate — Meaning of— Land with building on 

it — Sale under Act of^^Chvnership of building if passes to 
purchaser under. 


14 
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BENGAL ACTS- (C^^/A/.) 

Land Revenue Sales Act (or Revenue Sale Law Act) 

XI of 1869, S. Z—iCimfd.) 

The wove! “estate” in the liengal Act XI of 1859 must l>e 
taken to have a more limited meaning than it would have in 
the English law, and tlie Government’s power of sale for 
arrears of revenue prima facie is limited to the land, which 
is subject to the payment to the Government of the annual 
revenue, and in respect of whici» the proprietor is entered in 
the general register of revenue paying estates, and having 
special regard to the view held in India respecting the sepa- 
ration of the ownership t>f buildings from the ownership of 
the land, and to t\\e recognition by the Courts in India that 
there is no rule of law that whatever is aflixed or ])uilt on 
the soil becomes a part of it and is subjected to tlie same 
rights of property as the soil itself, their Lordships are of 
opinion that in order to make a house erected upon the land, 
as well as the land itself, subject to the Government power 
of sale for arrears of revenue, special words indicating the 
intention K>f the Legislature to make the building subject to 
the sale would be necessary (224). 

S was the proprietor of the holding in ejuestion which was 
sold under the provisions of lleng. Act XI of 1859 and was 
purchased by the plaintiff. There was a residential house, 
which had been erected by S and which was standing on 
the land at the time of the plaintiffs’ purchase. Hut it was 
only the land, and not also the building on it, which had 
been entered on the register of revenue-paying estates pre- 
pared under Act XI of 1859. 

Held, that the building on the land did not pass to the 
plaintiff l)y reason of the levenue sale (224-5). (*SV/' 
iMHCclot Sanderson.') NARAVAK DaS KHKTTRY v. JATIN- 

DRA Nath Roy Chowdhurv. (1927) 54 I. A. 218 = 

64 0. 669 = 1927 M. W. N. 461 = 102 I. C. 198 (2) = 
29 Bom. L. B. 1143 = 46 C. L. J. 1 = 31 C. W. N. 966 = 
26 A. L. J. 1 = 8 P. L. T. 663= 26 L. W. 848 = 
A. I. B. 1927 P. C. 135 = 63 M.L. J. 158. 

— Estate not in arrear — Sale of — V altdity. 

S. 3 of Act XI of 1859 provides that, in default of pay- 
ment of revenue, within the time appointed for each dis- 
trict by the Board of Revenue, the “estate in arrear” in 
those districts “shall be sold at public auction to the highest 
bidder.” The Act dc^es not sanction, and by implication 
forbids, the sale of any estate which is not at the time in 
arrear of Government revenue. The whole clauses of the 
Act of 1859, in so far as these relate to sales or to their 
challenge at the instance of the proprietor, as well as the 
provisions of S. 3 of Act VII of 1878 (Bengal), are framed 
upon the express footing that they are to be applicable to 
the sale of estates which are in arrear of duty. The enact- 
ments of 1859 and of 1868 are obviously intended to apply 
to cases in which, if the irregularity or illegality of the sale 
proceedings alleged by the objector be negatived, the sale 
will remain valid. They are inapplicable to a case in which 
there were no arrears of revenue due in respect of an estate, 
and the Collector had therefore no jurisdiction to sell the 
same (158-9). {Lord IVatson.) BaLKISHEN DAS^*. SlMT- 
SON. (1898) 26 I. A. 161-26 C. 833(842) = 

2 C. W N. 513 = 7 Sar. 363. 

-Estate not in arrear^Sale of — V alidity. 

Bengal Act XI of 1859 does not sanction, and by plain 
implication forbids, the sale of any estate which is not at 
the time in arrear of Government revenue. The whole 
clauses of Act XI of 1859 as well as the provisions of S. 2 
of Bengal Act VII of 1868 are framed upon the express 
footing that they were to be applicable to the sale of estates 
which are in arrear of dutyO^^)* il-ord Shaw.) HaJI 
BUKSH EI.AHI V. DURLAV CHANDRA KAR. 

(1912) 39 1. A. 177 = 39 0. 981(992-3) = 
16 C. W. N. 842 = 23 M. L. J. 206. 


BENGAL ACTS-(Ow/rt'.) 

Land Revenue Sales Act (or Revenue Sale Law Act) 
XI of lBb9^{Contd.) 

S. 5 — Embankment charges due under Act II of 

1882 — Sale for, as for arrears of revenue — Notifications 
under S.b of Act XI of 1859 — Necessity — Procedure by 
certi fi cate — Effect . 

An estate being in arrear in the payment of the kist due, 
notifications were issued under S. 6 of the Bengal I.and 
Revenue Sales Act (XI of 1859) for the sale of a portion 
thereof. Subsequently a certificate was filed under Ss. 7 and 
9, sub-S. 3, of the Bengal Public Demands Recover)’ Act 1 of 
1895, as amended by Bengal Act I of 1897, for arrears of 
embankment charges due under the Bengal Em])ankment 
Act (II of 1882) in respect of the same lands. Before the 
date fixed for the sale the amount due for land revenue, 
but not that due for the embankment charges, was paid 
and an acknowledgment given. The Collector ordered the 
sale to proceed in respect of the embankment charges, but 
no notifications under S. 5 of the Act of 1859 were issued, 
and the sale took place on * the date originally fixed. Held 
(affirming thedecision of the High Court), that the sale was 
invalid since the Collector having acknowledged payment of 
the land revenue for which the sale was notified and having 
proceeded by certificate in respect of the embankment 
charges, the latter arrears could not be treated as arrears of 
land revenue without notifications under S. 5 of the Act of 
1859. {Lord Dunedin.) DHIRAJ CHANDRA BOSE v. 
Hari Dasi Debt (1914)421. A. 68 = 42 0.766 = 

19 C. W. N. 607 = 2 L. W. 422 = 29 I. C. 290 = 

28 M. L. J. 480. 

Notice under — Arrears accrued due subsequent to — 


Sale also for — Validity of sale in case of. Sec BENGAL 

acts— Land Revenue Sales Act XI of 1859— Sale 

UNDER— Vat. IDITY of. (1903) 31 I. A. 62 = 

31 C. 266 (260). 

Notice under — Malikana and land-revenue^Sale 

for— Notice separate in respect of malikana — Necessity. 

.SVc’ I^>kngal Ac'is— l.AND Revenue Sales Act XI ok 
1859, S. 2 — LAND Revenue. 

(1903) 31 I. A. 62 = 31 C. 256 (258). 

Notice under — N'eccssity — Estate or share thereof 

ufider attachment in execution of Civil Court decree — 
Re7>enue sale of. 

Held, that where an estate, or a share in an estate, not 
severed for the purposes of revenue, was under attachment 
by order of a Civil Court in execution of a decree, .such 
estate or share could not, under S, 5 of Bengal Act XI of 
1859, be sold for arrears of revenue without the notice 
recjuired by S. 5 of that Act. Colvilc^ 

Bunwaree Lall Sahoo V. Mohabeer PROSHAD 
Singh (1873) l I. A. 89 - 12 B. L R. 297 

Notice under — Service of — Objection to sale on 

ground of— Maintainability— Sale certificate obtaineil by 
Durchaser— Effect— Bengal Act VII of 1868, S. 8. See 
BENGAL acts- LAND REVENUE SALES ACT VII OF 
1868, S. 8. (1903) 31 I. A. 52-31 C. 256 (2G0). 

— Cl. (3) Applicability — Estate portion of which is 


not under attachment. 

It h.is been argued that the words “arrears of estates under 

attachment ” in CL 3 of S. 5 of Act XI of 1859 must refer 
to estates the whole of which are under attachment, and that 
if any portion or any share of an estate, however small, is 
not under an attachment, the clause does not apply. In 
their I,ordships* opinion, this would be to place an unduly 
narrow construction and to limit the meaning of plain words. 
It appears to their Lordships that an estate any portion of 
which is under attachment cannot be said to be free from 
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BENGAL ACTS~(OW.) 

Land Revenue Sales Act (or Revenue Sale Law 
Act) XI of 1859, S. 5, 01. (3)— 

attachment, and is, in fact, subject to attachment. The 
reasons why the Legislature should direct inforniation to be 
given to a creditor would apply as much to the case of the 
creditor having a lien on a small, as to one having a lien on 
the whole or a large part of the estate (105). {Sir James 
W. Coivile.) BUNWAREE LALL SaHOO v. MOHABEKR 

Proshad Singh. (1873) 1 1. A. 89 = 

12 B. L. R. 297-3 Sar. 338. 

Estate under attachment by judicial authority under 


C. P, C. — Applicability to. 

It has l)een argued that 8, 5, Cl. (3) of Act XI of 1859 
applies only to the case of estates being held under attach- 
ment by the Collector. To place such a construction upon 
the words of the Act would unduly limit their plain meaning. 
The words of the Act are, “ arrears of estates under attach- 
ment by order of any judicial authority.” These words 
would prima facie to all attachments ])y judicial 
authority under Act VIII of 1859, which had been passed 
some two months l)efore in the same session of the Legis- 
lature ; and it is difficult to suppose that the Legislature 
having passed that Act should in a subsequent statute 
referring to attachments intend to omit a reference to 
attachments which their previous legislation had regulated. 

But it has l)een said that the second poition of this 
sentence must limit the construction of the tir>t. That the 
words “ or managed by the Collector in accordance with 
such order ” must refer to attachments as well as to the 
mere management by the Collector of estates. Xo such con- 
struction nece.ssarily follows. 

The first part of the clause, “ arrears of estates under 
attachment l)y order of any judicial authority,” should l)e read 
by itself. The terms “ managed by the Collector in 
accordance with such order” would refer to cases in w'hich 
the C'ollector may manage estates by an order of judicial 
authority, w’hich may or may not l>e an order for an attach- 
ment. By this construction both parts of the sentence 
w’ould co-here. The latter words do not narrow the plain 
and obvious meaning of the former. {Sir James W. Col- 
7’ile.) BUNWAREF. LALI. SAHOO 7'. MOHABEFR PROSHAD 

Singh. (1873) 1 I. A. 89 (104 6) - 12 B. L. R. 297 = 

3 Sar. 338. 

— — Ss. 6 & 17 — Prohibitory order of Collector under 
Bengal Cess Act, 1880, for levy of road cess in arrear — Sale 
for arrears of revenue while estate subject to — Validity. 

Bengai, ACTS— Land Revenue Sales act, 1859, 
S. i7 — Attachment — PROHIBITORY order oe 
COLLEC rOR UNDER BENGAL CESS ACT, 1880, FOR LEW 
OK ROAD CESS IN ARREAR. (1893) 20 I. A. 165 (171) = 

21 C. 70 (79 80). 

NOTIFICATION OF SALE — PUBLICATION OF. 

S. ^—Calcutta Gazette — Publiration in — Object of. 


The Calcutta Gazette is the official Gazette prescribed in 
Act XI of 1859 (Bengal). The publication of the notice in 
that Gazette is prescribed with the object of inviting pur- 
chasers from other quarters and thus not confining the 
bidding to speculative money-lenders and mukhlars of the 
neighbourhood, which is likely to be the case w’herethe 
notification gives little or no particulars in respect of the 
property advertised for sale (86). {Mr. Ameer Alij) 

Raveneshwau Prasad Singh v. Baijnath Ram 
Goenka. (1914) 42 I. A. 79 =42 C. 897 (911) = 

19 0. W. N. 481 =(1916) M. W. N. 559 - 2 L W 366 = 
21 C. L. J. 412 = 17 Bom. L. R. 442 = 13 A. L. J. 501 = 
17 M. L. T. 321 =28 I. C. 699 - 28 M. L. J. 683. 

Government Vernacular Gazette — Failure to publish 


m 


•Annulment of sale on ground of — Conditions. See 


BENGAL ACTS— 

Land Revenue Sales Act (or Revenue Sale Law 

Act) XI of 1869, S. 6— (Crw/^.) 

notification of Sale— Publication o\'^{Conid.) 

Bengal Acts— Land Revenue Sales Acr of 1859, 
ss. 33, 6. (1918) 46 I. A. 205=46 C. 265. 

Object of — Specification of property — Sufficiency — 

Test — Shares of estate — Specification in case of. 

Act XI of 1859 is a stringent enactment for the realiza- 
tion of arrears of revenue ; at the same time it provides 
certain safegnard.s for the protection of the interests of the 
defaulter so that he may not be unnecessarily prejudiced. 
Among these safeguards are the provisions of Ss. 5 and 6 for 
the issue of notifications of sales specifying the properties to 
be sold, and their due p\iI>iication in accordance with the 
law. An exact complian 'e witit the requirements of the Act 
is considered so iinportant by tlie Government that 
the Hoard of Revenue has issued special rules, with forms of 
notification necessary in the case of estates or shares of 
estates advertised for sale. Tl’.e object of the law 
requiring specification of the properties to be sold, as 
well as of the Board’s rules, is clearly to enable likely 
purchasers among the rnihlic to know e.xactly what 
is going to be sold, and to ensure thereby reasona])le 
competition. When an estate is advertised for sale it 
is not difficult to specify it ; in the case of shares of estates 
the work of specification requires care and attention. No 
hard and_fast rule can be laid down with regard to its suffi- 
ciency (8a). Each case must depend upon its own particular 
farts , what has to be considered is whether, having regard 
to all the circumstances, the specification was .sufficiently 
definite and clear to induce likely buyers to appear and bid 
at the sale. It is not enough that they may go and obtain 
tlie requisite information from the Collector’s oflice. The 
particulars in the notice should be sufficient in themselves to 
tell purchasers what they are invited to bid for (86-7). {Mr. 
Ameer AH.) RaVENKSHWAR PRA.SAI) SINGH BaIJN.ATH 

Ram Goenka. (1914)42 LA. 79 = 420. 897(910) = 

28 I. C. 699 = 19 0. W. N. 481 = (1915) M. W. N. 659 = 
2 L.W. 355 = 21 O.L J. 412 = 17 Bom.L.R. 442 = 
13 A. L. J. 601 17 M.L. T. 321 = 28 M. L. J. 583. 

-Official Gazette — Meaning of. See UNDER THIS 

act, Ss, 33, 6. (1918) 46 I. A. 205 = 46 0. 255. 

■ “Ss. 6, 10, W—ljtnali share — Sale of — Validity — 
Notification--SpecificatioH in, of property advertised for 
sale msufficient — Sale for ^ross under-valne in consequ- 
ence — Effect. 

A 15 annas 6 dams share of Mahal B, which was in 
existence as an independent fiscal unit fora considerable 
time, included 3f>0 vdlages, and in the Collector’s register 
was entered as bearing tanjih No. 336, which marked its 
position as a separate revenue-paying estate. 148 owners of 
s^cific but undivided shares in the Mahal applied for and 
obtained from the Collector separation of accounts. This 
left, however, a large residue, commonly called the ijmali or 
joint share, the owners of which remained jointly liable for 
the revenue due in respect thereof. This ijmali shaie was 
found to \se in arrears for the March and June kist or instal- 
ment of Government revenue, amounting to Rs. 604, and it 
was advertised for sale on September 9, 1901. 

An applicati(m to the Collector for postponement of the 
sale was refused, and the sale was held on the advertised 
date, when the property \ya.s purchased by the respondent. 
An appeal to the Commissioner of the division, prefeired 
under S. 25 of Bengal Act XI of 1859, was dismissed. 

The notification under Ss. 6 and 13 of the Act was affixed 
in the Collectors office and in the Court of the Judge of the 
district ; and as the revenue payable in respect of the iimali 
share exceeded Rs. 500. it was also published in the Calcutta 
Gazette. In this notification what purported to be a sneci 
f fication of the share to be sold was in these terms : “IjmaJ. 
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BENGAL ACTS— 

Land Revenue Sales Act (or Revenue Sale Law 
Act) XI of 1859, Ss. 6, 10 & 11— (Cofffd.) 

share which cannot be specified excluding the separate 
accounts number . . . Then followed a long list of the 148 
separate accounts already referred to, and at the end the 
following words occurred : “ All other shares besides that 
specified are excluded from the sale.” 

In the sale notification issued on August 6, 1901, which 
was apparently the one affixed in the Collector’s office, the 
entry in column 5 (the specification column) was as follows • 

“ The ijmali share cannot be particularised owing to sepa- 
rate accounts having been opened. 

The share to be sold are those (Sic) given in a separate 
sheet after excluding the share in respect of which the 
separate accounts have been opened.” Admittedly there 
was no specification of the share to be sold beyond that 
mentioned above. 

//I'lt/y that the notificatioii in the case was insufficient and 
irregular and not in compliance witli the requirements of 
the law, and that as, in consequence of the defectiveness of 
the notice, the property was sold at a gross under- value, the 
sale was liable to be set aside (86-7). 

'I’he intending purchaser was left to gather for himself 
by going through an elaborate process of elimination the 
property that was advertised for sale, and for which he 
was expected to bid (86). (^A/r. Ameef .1//.) KAVENESH- 

WAR PRASAD SlNGH 7-'. BAIJNATH KAM GOENKA. 

(1914) 42 I. A.79 = 42 C. 897 (911-2) = 
19 0. W. N. 481 = (1916) M. W. N. 559 28 I. C. 699 = 

2L. W. 356 = 21 C. L. J. 412 = 17 Bom. L. R. 442 = 

13 A. L. J. 501=17 M. L. T. 321 = 28 M. L. J. 683. 

S. %—Applicabiiity—No default by owners — All 

moneys paid by them correctly credited — Alleged default 
based on erroneous debit entries in Collecttyr's books. 

S 8 of Act XI of 1859 contemplates two cases only. 
In the second case, it is enacted that the Collector’s posses- 
sion of money belonging to the defaulter shall afford no 
answer to the default, unless the money stood in the defaul- 
ter’s name alone and without dispute, or the Collector has 
failed, after application by the defaulter, to impute his 
money towards payment of the revenue. I he enactment 
has no application, except there be (1) default in payment 
of the revenue, and (2) possession by the Collector of 
money of the defaulter not indisputably placed to his credit. 
The section can have no application to a case in which the 
owners of the estate .sold were not in default, all moneys 
paid by them had been correctly credited ; and their alleged 
default, which was a pure fiction, was based upon 
ous debit entries to which they were not parlies (1^9 60). 
{ford IVatson.) BaLKISHEN DaS 7-. SIMPSON. 

(1898) 25 I. A. 161 = 25 0. 833 (843) = 

2 C. W. N. 513 = 7 Sar. 363. 

... -S. 14 — Arrears incorrectly shenon in Collcctof's 

books as due an separate account — Sale of whole estate for 

Requisition to co-sharers to purchase share because bids 

did not reach amount due — Re-sale on co-sharer's fatlt4re to 
purchase — Closing accounts of whole estate — No arrears 
due on date of sale for kist of period for which sale held — 
Validity of sale. 

A revenue-paying estate was put up for sale under S. 14 
of the Bengal Land Revenue Sales Act for arrears due on a 
separated share, which was entered in a separate account in 
the Collector’s books. The sale was ostensibly held for 
arrears of the March kist, but the bids not having reached 
the amount due, the Collector intimated to the co-sharers 
that they were at liberty to purchase the share within June 
17, 1904, by paying the arrears due under S. 14 of Act XI 
of 1859. The co-sharers not having purchased the share, 
the Collector again put up the whole estate for sale cn 


BENGAL ACTS— (Czz/z/zZ.) 

Land Revenue Sales Act (or Revenue Sale Law 
Act) XI of 1859, S, l^iContd:) 

19 — 9 — 1904 as for the March kist. Meantime, payments 
were made, in consequence w'hereof the March kist was not 
in arrear though an arrear of Rs. 2 and odd was due for the 
June kist. 

Hehf that the sale of the entire estate under S. 14 of the 
Bengal l.and Revenue Sales Act was void, and that the 
Oillector was bound to close the separate accounts on 17th 
June 1904, and as on that date there was no arrear in 
respect of the March kist, a sale as for the March kist was 
ultra vires. {Lord Shaio.) SHEIKH HAJI MUTSADDI 

Mian Mahomed Idris. (1916) 19 C. W. N. 764 = 

34 I. 0. 283. 

■ S. 17 — Attachment — Prohibitory order of Collector 

under Bengal Cess Act., 1880 for le7'y of road cess in 
arrear if an — Sale for arrears of rez'enne while estate snb- 
jeet to — Validity — Ss. 17, 5 of Act XI of 1859. 

d'he question was whether the courts below were right in 
holding ih?.t :i .sale of an estate for arrears of Government 
revenue was contrary to the proviMons of S. 5 and S. 17 of 
Act XT of 1859. 

The estate was sold for arrears which accrued while it 
was subject to an order issued by the Collector under the 
Cess Act, 1880, for the levy of road ce.«s in arrear. That 
order, which was termed a “ prohibitory order,” forbade 
payment of rent to any person but the Collector until the 
amount due for road cess was satisfied, and gave priority to 
the claim for road cess over any demand or claim other 
than the demand of Government revenue. 

//c/z/, that such a prohibitory order was an attachment 
both in form and substance, and an attachment within the 
letter and meaning of S. 17 of Act XI of 1859, and that th'=* 
sale was therefore contrarv to the provisions of that section 

(171). 

Quarc whether the sale was also contrary to the provisions 
of S. 5 of Act XI of 1859 (171). {Lord A/acnaghten.) 
RAJAH Gobind Lae Roy v. Ramjanam Missek. 

(1893) 20 I. A. 165 = 21 C. 70 (79-80) = 6 Sar. 366. 

"‘Held under altaehment" — If refcfsto attachment 

by revenue ofiieer. 

Semble\\\^ words “held under attachment” in S. 17 of 
.Act XI of 1859. may refer to “held under attachment by a 
revenue officer” (104). {Sir JamtslV. Colvile.) BUNWAREE 

Lalt. Sahoo V. Mohabeer Proshad Singh. 

(1873)1 I. A. 89 = 12 B. L. R. 297 = 3 Sar. 338. 

S. 18 — Order exempting estate from sale under — 

Validity — Condition — Exemption must be absolute. 

A Collector’s order, under S. 18 of Act XI of 1859, for 
exempting an estate from sale for arrears of revenue, must 
l)e an absolute exemption, not an order w’hich may have effect 
as an exemption or not according to what may happen or be 
done afterwards. The section says it shall be competent to 
the Collector or other officer, at any time lx*fore the sale, to 
exempt the estate from sale. The Collector is to record in 
a proceeding the reason for giving exemption. Although 
this may be done at any time, the reason should exi.^t at 
the time the e.xemption is granted, and not be a fact which 
may happen afterwards, or an act which may or may not be 
performed (60). 

The High Court held that an order the effect of which 
was “ I exempt this estate from sale, provided the arrears 
are paid before sale” was an order for exemption under S. 18 
of Act XI of 1859. Held., that the order was not such an 
order as was intended by S. 18 (59-60). {Sir Richard 
Couch.) LALA GOWRI SaNKAR LAL V. JANKI PERSHAD. 

(1889) 17 I. A. 67 = 17 C. 809 ( 812 ) = 6 Sar. 618. 



217 


2i8 


THE PRIVY COUNCIL DIGEST 


BENGAL ACTB^^ContiL) | 

Land Revenue Sales Act (or Revenue Sale Law 

Act) XI of 1869— 

S. 26 — Appeal to Commissioner under — Fraud — 

Charge of— Jurisdiction of Commissioner to inquire into. 
The Board have not been referred to any authority to 
show that, on an appeal to the Commissioner from an order 
of the Collector, declaring a particular person the purchaser 
at a sale held by him under the provisions of the Bengal 
Revenue Sales Act XI of 1859, the Commissioner would 
have jurisdiction to inquire into a charge of fraud. {Lord 
Atkinson.) SaTISH CHANDRA CHATl'ERJI v. KUMAR 

Satish Kantha ROY. (1923) 33 M. L. T. 326 (P.C.)- 
73 I. C, 391 -(1923) P. C. 73 = 45 M. L. J.363 CSGe). 

Grounds not mentioned in — Maintainability — 

Grounds mentioned unsound. 

Quaere^ whether in an appeal to the Commissioner uiuU r 
S. 25 of Act XI of 1859 the appellant is not tied down to 
the grounds alleged in his petition, and whether after the | 
time for appealing has passed, he may biing forward sound i 
objections so long as an appeal on grounds tliat a»-e unsound 
is pending. {Lord Macnag/iten.) RaJAH GOBIND I.AL 
ROY V. RamjaNAM MiSSek. (1893) 20 I. A. 166 (176) = 

21 C.70(84) = 6 Sar. 356. 

S. 28 and Sch. A — Reiennc sale — Date of — 

Day after date of default in payment of retunue — Dale of 
actual sale. 

It is true that under S. 28 and Schedule A of Bengal Act 
XI of 1859 the sale certificate is to specify, as the date 
from which title is to be deemed to have vested in the 
purchaser, the day after that fixed as the last date of pay- 
ment, and that that is the date from \sluch the purchaser 
l)ecomes entitled to the rents and profits on the one hand, 
and liable to pay the revenue on the other. But it would lx: a 
strained construction in any sense to say that that i? the date 
to be looked at in saying whether a purchaser was a pro- 
prietor when he purchased. And when the act is considered 
as a whole it seems clear that when sale or purchase is 
spoken of in connection with time, the time meant is that | 
at which the sale takes place in fact, not that to which it> j 
operation is carried back by relation. This is apparent I 
from Ss. 18, 20, 21 , 23 and 27. {Sir Arthur Wilson.) 
Shvam Kumari V. Kameswar Singh. 

ri904) 31 1. A. 176 = 32 C. 27 (39) - 
8 C. W. N. 786 = 6 Bom. L. R. 764-8 Sar. 688. 

S. 31 — Revenue sale — J ncumbrauces on property 

sold — Effect on — Incumbrancers'^^Ri ghts of. 

S. 31 of the Bengal Land Revenue Sales Act XI of 1859 
nowhere transfers the charges to which property sold at a 
revenue sale is subject from the property to the proceeds of 
the sale ; but, as the sale by the Government conveys a 
title free from encumbrances to the purchiiser, the mort- 
gagees are clearly entitled to claim the same as creditors 
under the section referred to, and the Court would undoubt- 
edly direct that such claims, in due order of priority, should 
be satisfied out of the sums in Court. {I^rd Buckmaster.) 
TarINI CHARAN SaRKAR V. BISHUN Chand. 

(1917) 23 M.L.T. 147 = 7 L. W. 316=27 C.L.J. 303 - 
22 d W. N. 606 = (1918) M.W.N. 295 =4 P. L. W. 249- 
16 A. L. J. 271 = 20 Bom. L. R. 563 = 44 I.C. 304 = 

34 M. L. J. 361 (367). 

S. 33 — Effect. 

The effect of S. 33 of Act XI of 1859 is that, in order 
that a sale may be annulled by the Court, a plaintiff must 
prove (1) that the sale was made contrary to the provisions 
of the Act, (2) that he had sustained substantial injury by 
reason of the irregularity complained of, and (3) that he 
specified the irregularity in question in his appeal to the 
Commissioner (25l ). {Lord Chancellor .) JaGADISHWAK 


BENGAL XKJl^—{Contd.) 

Land Revenue Sales Act (or Revenue Sale Law 
Act) XI of 1869, S. ZZ—{Contd.) 

NhRAYAN V. MD. HAZIQ HuSSAIN. 

(1926) 63 I. A. 246 = 6 Pat. 200 = 31 C. W. N. 107 = 

A. I. B. 1926 P. C. 126 -=44 C.L.J. 616 = 
38 M. L. T. (P. C.)5 = 8 P. L. T. 1 = 98 I. C. 930 = 

61 M.L.J. 816 (819-20). 

Sale contrary to provisions of Act — Inaccurate des- 
cription — Sale under — If a sale contrary to provisions of 
Act. 

G/rrtvv, whether a sale under an inaccuiale description i.s 
contrary to the piovision.s of Act XI of 1859 within the 
meaning of S. 33 thereof (250). {Lord Chancellor.) 
lAGADISHW AR NARAVAN 7'. Ml). HAZIQ HUSSAIN. 

! 1926 ; 63 I.A. 246 = 6 Pat. 200 - 31 C.W.N. 107 = 
A. I. R. 1926 P.C. 126-44 CL. J. 515- 
38 M. L. T. (P. C.) 5-8 P. L. T. 1 = 98 I.C. 930 = 

51 M. L. J. 816 (820). 

Sun BY OEFAULI KK TO SET ASIDE SALK. 

Decree in favour of plaintiff in — A\>t res judicata 

inter se betioeen defendants Secretary of State and pur- 
chaser at the sate. 

When to a suit in^lituted to set aside the .sale of an estate 
under Bengal Act XI of 1859 the Secretary of State for 

India and the purchaser of the e.state at the said sale are 
made parties, a decree obtained by the plaintiffs in the suit 
against the Secretary of State would not constitute res 
judicata in any question oi' proceeding between that Minis- 
ter and the purchaser ( 160). {Lord Watson.) BalKISHEN 

Das Simpson. flSDS) 25 I.A. 161 = 

25 C. 833 (843 4) 2 C.W.N. 513 = 7 Sar. 363. 

(Jrounds — Appeal to Commissioner — Cronnds not 

'"'‘declared and specified''' in — .Maintainability of. 

S. 33 of Act XI of 1859 enacts that no sale shall he 
annulled by a Court of justice upon the ground of its hav- 
ing been made contrary to the provisions of the Act, unless 
the ground shall have been declared and specified in an 
! appeal made to the Commi.'^sioner. 

! The suit was to set a.side a .sale of an estate for arrears 
of revenue due from the plaintiffs, made by the Collector of 
Sarun under the provisions of Act XI of 1859. The High 
Court decided in favour of the plaintiffs on the ground that 
there was a special order for exemption, dated the 22nd of 
September, 1883, under S. 18 of Act XI of 1859 exempting 
the Cotate from sale, provided the arrears were paid before 
sale, that the plaintiffs had complied with that order, and 
that the sale had therefore been conducted contrary to the 
provi.sions of the Act. It appeared, however, that the 
plaintiffs had previously appealed to the Commissioner, 
that in theii grounds of appeal they said that the Collector, 
on the 24th of September, passed a general order for ex- 
emption, and they complied with it. and that they did not 
mention any order of the 22nd of Septembej . 

Ileldy that the suit was baned by S. 33 of the Act (60-1). 
{Sir Richard Couch.) I. ALA GOWRI SUNKEK LaL v. 
JANKI PKRSHAD. (1889) 17 I.A. 67 = 

17C. 809(813 4) =6 Sar. 618. 

The question was whether in cases of illegality, as 

distinguished from cases of irregularity properly so called, 
a suit might be brought to set aside a sale under Act XI of 
1859 on grounds not “declared and specified” in an appeal 
to the Commissioner. 

Heldy in view of the scheme of Act XI of 1859 and the 
express direction contained in S. 33 thereof, that in every 
case where a sale for arrears of revenue was impeached as 
being “contrary to the provisions” of Act XI of 1859, no 
grounds of objection were open to the plaintiff which had 
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BENGAL ACTS— 

Land Kever.ue Sales Act (or Revenue Sale Law 
Act) XI of 1859, S. 33~(Co;M.) 

Suit by defaulter to set aside sale— 

not been declared and specified in an appeal to the Com- 
niissioner (1/4). 

In the opinion of their Lordships, a sale is a sale made 
under the Act XI of 1859 within the meaning of that Act 
when it is a sale for arrears of CJovernment revenue, held 
by the Collector or other officer authorised to hold sales 
under the Act, although it may be contrary to the provi- 
sions of the Act cither by reason of some irregularity in 
publishing or conducting the sale, or in consequence of 
some express provision for exemption having been directly 
contravened (l74). 

The only reference to irregularity in S. 33 occurs in the 
sentence “ And then only on proof that the plaintiff has 
sustained substantial injury by reason of the irregularity 
complained of,” and that sentence is not to ])e found in the 
earlier Acts of 1841 and 1845. It is difiicult to suppose 
that the introduction of that sentence into the Act of 1859 
could Irave been intended to have the effe t of excluding 
frcmi S. 33 all cases of illegality as distinguished from 
irregularity (174). {/.on/ Mainaghtcn/) RAJAH GOBIND 

L AL Roy V. Raiujanam Misser. 

(1893)20 I. A. 165 = 21 C. 70 (82-3) = 6 Sar. 356. 

See also under this very section and sub-heading. 

(1926) 53 I.A. 246 (251 2) = 6 Pat. 200. 

’‘Grounds — Misdescription of property if one— Ob- 
jection to sale based on — Omission to raise in appeal to 
Commissioner — Maintainability of^ in suit. 

An estate belonged to a number of proprietors in .'several 
shares. In respect of some of the shares separate accounts 
had been opened under S. 11 of Act XI of 1859, leaving a 
residue belonging to the respondents jointly. The revenue 
due in respect of the residuary share of the estate belonging 
to the respondents jointly being in arrear and unpaid, the 
Collector sold the said ijmali (or joint) share under the 
Act for the said arrear. While the property offered for 
sale, namely, the ijmali Nhaie which formed the residue of 
the estate, was correctly described on the face of the notice 
of sale, and the revenue payable in respect of it was correct- 
ly given, there was an error in the details of the area of 
the property noted on the reverse side of the notice, that 
error amounting to about I j- bighas out of a total of 158 
bighas. It was not alleged or proved that the price given 
for the property was affected by the misdescription, nor 
was the point raised on the appeal to the Commissioner. 
Nevertheless, in a suit brought by the defaulting proprietor 
to set aside the sale, the High Court held, on the authority 

of 2 Pat. L. J. 402 (F. B.), that the misHesciiption was 
sufficient to invalidate the sale. 

Held^ that the decision of the P'ull Bench relied upon was 
wrong, that the misdescription was an error in the exercise 
of the Collector’s powers and had no effect on his jurisdic- 
tion, that the error might have l>een made the subject of an 
appeal to the Commissioner, and that the omission to 
specify the ix)inl as a ground for that appeal was a bar to 
its being raised in the suit (251-2). {Lord Chancellor.) 
JAGADISHWAR NARAYAN 7'. MD. IIAZIQ HUSSAIN. 

( 1926 ) 63 I.A. 246 = 6 Pat. 200 = 44 C.L.J.515 = 
8 P.L.T. 1 = 38 M.L.T. (P.C.) 6 = 31 C.W.N. 107 = 

A.I.R. 1926 P.C. 126 = 98 I. C. 930 = 

51 M.L.J. 815(819-21). 

-Grounds — Premature — Sale being., if one — Omission 

to raise ground in appeal to Commissioner — Maintaina- 
bility of., in suit. 

whether, in a case in which the objection that a 
sale under Act XI of 1859 was premature was not taken on 
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the appeal to the Commissioner for Revenue, S. 33 of the 
Act would be a bar to the objection being relied upon in 
the suit brought to set aside the sale (250). {Lord Chancel- 
lor.) JAGADISHWAR NARAYAN v. MD. HaZIQ HUSSAIN. 

(1926) 53 I.A. 246=6 Pat. 200 =31 C.W.N. 107 = 

A.I.R. 1926 P.C. 126 = 44C.L.J. 616 = 
38 M.L.T. (P.C.) 5 = 8 P.L.T. 1 = 98 I.C. 930 = 

61 M.L.J. 816 (819). 

Grounds — 'Priznal errors. 

It would be regrcUable if the title of a purchaser under 
Act XI of 1859 were liable to be impeached by suit in 
respect of a trifling error which is not proved to have sub- 
stantially affected the price given for the property. The 
first persons to suffer by .such an interpretation of the Act 
would be the defaulting proprietors, for the effect would be 
to deter purchasers from bidding freely at a revenue sale 
(252). {Lord Chancellor/) JAGADISHWAR NARAYAN v. 
Ml). llAZig Hussain. (1926)53 I. A. 246- 6 Pat. 200 = 

31 C. W. N. 107= A. I. R. 1926 P.C. 126 = 
44 C. L J. 616 = 38 M. L. T. (P. C.) 6 = 
8 P. L. T. 1 - 98 I. C. 930= 61 M. L. J. 816 (821). 

Object proper of. 

Qncere, whether the only object of a suit by a defaulter to 
set aside a sale of his e.state for arrears of revenue under 
Bengal Act XI of 1859 is not to determine whether the 
statutory sale i.s to stand good, or is to be set aside upon the 
terms prescribed by the Statute (141-2). (Sir fames If'. 

Colviie.) Ram Tuhul Singh 7-. BisiiSwar Lall 
Sahoo. (1876) 2 I. A. 131” 15 B. L. R. 208 = 

23 W. R. 305= 3 Sar. 477= 3 Suth. 136. 

-Parties — Secretary of State if one. 

In a suit to set aside a revenue sale under the Bengal 
Revenue Sale I-aw (Act XI of 1859) on the ground that the 
estate was not in arrear and that the sale of it was therefore 
without jurisdiction, the Secretary of State for India was 
impleaded in the courts below. On appeal by tlie plaintiffs 
to the Privy Council, however, they did not join him as a 
party to the appeal. Upon that ground the respondent 
(purchaser at the revenue sale) pleaded in limine that the 
appeal to the Board was incompetent ; and, at all events, 
that the hearing of the appeal ought to be delayed until the 
Secretary of State for India had been made a party to it. 
Held, rejecting the contention, that it was based upon the 
mistaken view that a decree obtained by the appellants in 
the suit against the Secretary of State would constitute res 
judicata in any question or proceeding between that Minister 
and the respondent (160). 

The position of the Indian Secretary, in cases like the 
present, is correctly explained by Mittei, J., in 9 C. 276. 
(l.ord M atson.) BALKISHEN DAS v. SIMPSON. 

(1898) 261. A. 161 = 26 C. 833(843 4)- 

2 C. W. N. 513 = 7 Sar. 363. 

Parties^Surplus proceeds of sale — Execution pur- 
chaser of defaulters interest in — I f a necessary party. 

Qmere, whether, to a suit brought by the owner of pro- 
perty sold for arrears of revenue under Bengal Act XI of 
1859 to set aside such sale, the purchasers of the surplus sale 
proceeds in the hands of the Collector at a sale held in exe- 
cution of a money decree obtained against the plaintiff w'ere 
necessary parties (141). {Sir James IF. Colviie.) RAM 

Tuhul Singh v. Biseswar Lall Sahoo. 

(1876) 2 L A. 131 = 16 B. L. R. 208 = 23 W. B. 305 = 

3 Sar. 477 - 3 Suth. 136. 
Setting aside of sale in — Terms of — Surplus pro- 
ceeds of sale — •Execution purchaser of — Purchase-money 
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Suit by defaulter to set aside sale— 

paid and applied in payment of defaulter's debts— Rc' 
fund of — N'ece.'sity. 

An estate was sold for arrears of revenue under Bengal 
Act XI of 1859, and, after deducting the arrears of Govern- 
ment revenue and sale expenses, a certuin sum remained as 
surplus proceeds in deposit in the hands of the Collector. 
The said surplus proceeds were attached and sold in execu- 
tion of a money decree obtained against the defaulter and 
were purchased by the respondents. The purchase-money 
paid by the respondents were applied in part in satisfaction 
of the decree under execution, and the residue was drawn 
out by other judgment-creditors of the defaulter, and 
similarly applied by them. 

In a suit brought by the defaulter to set aside the revenu'.- 
sale, quaere^ whether, assuming that the respondents were 
made parties to the suit, they could insist upon the sale being 
set aside only on condition of the defaulter paying the 
purchase-money which was paid by them and which was 
applied in satisfaction of his debts (141-2). i^Sir James 
W. Colvile.) Ram TuHUL SiNGH V. BlSESWAk LALL 
Sahoo. (1875)2 I. A. 131-15 B. L. B. 208- 

23 W. B. 305-3 Sar. 477-3 Suth. 136. 

Ss. 33, 3 — Afl/c’ of estate not in arrear — Suit to set 

aside — Civil Court — Jurisdiction to entertain suit — O J'ee- 
tion to sale not considered and disposed of by Commissioner. 

Lender Act XI of 1859 the Collector has no jurisdiction 
to sell an estate not in arrear, and the whole proceedings 
of the Collector with a view to the sale of 'rucli an estate, are 
l)eyond his jurisdiction, and are not entitled to the protection 
given him by the Act in cases where sale is authorised, 
although it may be attended with some irregularity or illega- 
lity. The Civil Court has jurisdiction to entertain a suit to 
.set aside a sale under Act XI of 1859 on the ground that the 
estate sold was not in arrear at all at the time, and it can 
give effect to the objection, although the point had not been 
considered and disposed of by the c:ommissioner 0-^^)- 
{Lord Watson BaLKISHEN DaS t'. SIMPSON. 

(1898J 25 I. A. 161-26 C. 833 ('842)- 

2 C. W. N. 613 -7 Sar. 363. 

Ss. 33, 6 — Revenue sale — Notification of — Govern- 
ment Vernacular Gazette — Failure to publish in — Annul- 
ment of sale on ground of — Conditions, 

An estate in Orissa was put up for sale for arrears of 
Government revenue, a notification of the sale liaving been 
published in the Calcutta Gazette. In a suit to set aside the 
sale on the ground that a notification of the sale in the 
Government Vernacular Gazette for Uiya Nsas necessary 
under S. 6 of Bengal Act XI of 1859, held, (1) that the 
omission to notify the sale in the Urya Gazette did not make 
the sale one “ contrary to the provisions of this Act ” 
within the meaning of S. 33 of the Act, and (2) that, even 
if the omission was an irregularity, the sale could not be 
set aside in the aljsence of proof of substantial injury having 
arisen in consequence of that irregularity. 

The expression “ Ofiicial Gazette” in S. 6 of the Act 
means the Official Gazette published in (’alcutta. {Lord 
Shawf) ShaKFUDDIN HOSSAIN z-. KADHA CHARAN DaS. 

(1918) 46 I. A. 206 = 46 0. 265 = 23 C. W. N. 369 = 
29 C. L. J. 498 =26 M. L. T. 80-21 Bom. L. B. 644- 
16 A. L. J. 915 = 47 I. C. 996 = 35 M. L. J. 644. 

— S. 37 — Applicability — Conditions. 

To bring a case within the words of S. 37 of Bengal Act 
XI of 1859 tliree things must concur : There must be a sale, 
first., of an entire estate ; secondly, in the permanently 
settled districts ; thirdly, for its own arreai-s. {Sir Arthur 
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Wilson.) SHYAM KuMARI v. KAMESWAR SINGH. 

(1904) 31 I. A. 176=32 C. 27 (37) = 8 C W. N. 786-= 

6 Bom. L. E. 754 = 8 Sar. 688. 

Permanently st.ttled estate — Portion of, acquired by 

adverse possession — No separate assessment to land rez>ennc 
of — Liability of, for whole land revenue of estate. 

Where persons acquire title by adverse po.ssession to a 
portion of a permanently settled estate, it is open to them, 
if they so desire, to have the portion so acquired by them 
separately assessed to land re\enue ; but, if they omit to do 
so, it continues to form part of the security for the whole 
land revenue of the estate and to be liable to be sold under 
S. 37 of Bengal Act XI of 1859. {Sir John Wallis.) 

Krishna Promada Dasi Dhirendka Nath Ghosh. 

(1928) 56 I. A. 74 (76) = 33 C. W. N. 289- 
49 C. L. J. 112-1. L. (1929) P.C. 25 = 113 I. C. 465 = 

A, I B. 1929 P. C. 50. 

Exception (ivj— : i '( lens — i Mean i ng. 

The gardens of the fourth exception of S. 37 of Act XI 
of 1859 mean permanent gardens. {Sir John Edge.) 

Mahomed solaiman 7/. Birendra Chandra Singh. 

(1922) 50 I. A. 247 (264) = 50 C. 243 (251) = 
32 M. L. T. 115 = 27 C. W. N. 749 = 37 C. L. J. 661 = 
A. I. B. 1922 P.C. 405-74 I. C. 906 = 44 M. L. J. 388. 

S. 63 — Proprietors — Meaning — Defaulting proprie- 
tors only if included . 

The propiietors menlioneJ in S. 53 of Bengal Act XI of 
IS59, and upon whom the fiisability is imposed, should not 
be restricted to defaulting proprietors. {Sir Arthur IVi/- 
son.) SHVAM KI^MAKI r. RaMESW’AR SiNGH. 

(.1904) 31 I. A. 176-32 C. 27(38-9) 8 C W. N. 786 

6 Bom. L. B. 764 = 8 Sar. 688. 

-/Ve<'/jv to S. 37 if a. 

S. 53 of Bengal Act XI of 1859 cannot be construed in 
any such way that it shall not operate as a proviso to, or 
qualification of, S. 37 of tlie Act. (Sir Arthur IVilson.) 
SHYAM KUMARI V. RAMESWAR SiNGH. 

(1904) 31 I. A. 176 = 32 C. 27 (38) = 8 C. W. N. 786 = 

6 Bom. L. B. 764 = 8 Sar. 688. 

Rtienue sale — Purchase at — I ncumbrances on pro- 
perty sold — Purchase i f subject to — Execution sale of pro- 
perty after default in payment of revenue thereon — Revenue 
sale of property subsequent to — Purchase at, by execution sale 
p ur chaser — E.ffeci . 

In a case in which the order of the events was as follows : 
First, default in payment of Government revenue in respect 
of an estate ; secondly, sale of that estate in execution by a 
civil court ; thirdly, sale of the estate at revenue sale for 
the default in payment, and purchase by the same person 
who had bought at the execution sale, the question arose 
whether by reason of S. 53 of Bengal Act XI of 1859, the 
latter (revenue) purchase was subject lo incumbrances. 

Held, that the revenue sale purchaser when he purchased 
at the revenue sale the same property which he had previ- 
ously purchased at the execution sale was a proprietor 
purchasing an estate of which he was proprietor within the 
meaning of S. 53 of Bengal Act XI of 1859 and that he 
purchased it su])ject to the incumbrances existing on it at 
the time of sale. 

Neither the fact that the sale by the civil court 
was subsequent in date to the default for arrears of 
revenue nor the circumstance that under the revenue sale 
certificate the purchase related back beyond the actual date 
of the .sale and took effect from the day after that on which 
the default had occuned altered the ownership of the estate 
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nor made the revenue sale purchaser any the less a proprie- 
tor when he bought at tiie revenue sale. The proprietors 
mentioned in S. 53, and upon whom the disability is impos- 
ed, should not be restricted to defaulting proprietors. {Sir 
Arthur JVi/sou.) SHYAM KUMARI v . KaMESWAR SINGH. 
(1904) 31 I. A. 176 = 32 0. 27 (38-9)-8 C. W. N. 786 = 

6 Bom. L. R. 754 - 8 Sar. 688. 

/^(n’fuut' salt: — Purchase hy rccordai proprietor — 

Effect on encumbrances on property — Sale caused and pur- 
chase made to defeat encumbrancers — Effect in case of, not 
different, and encumbrancers'' rights no higher. 

vS. 53 of Bengal Act XI of J859 regulates what happens 
when the property is bought by the recorded proprietor, and 
in that case it is enacted that the estate is acquired subject 
to all its encumbrances existing at the time of the sale. 
In such a case, therefore, the encumbrances are left entirely 
unaffected ; the transaction of sale has merely provided 
money for payment of the Government claims, and the estate 
remains as it was before. Were such a purchase honestly 
and openly made, the claims against the purchase-money 
could not remain in addition to the claim against the estate. 
//eld, that the position was exactly the same even in a case 
in which the sale was caused and the purcl>ase was made 
by the recorded proprietor for the purpose of defeating the 
mortgagees. 

It is impossible to see how the position has been aggra- 
vated by the fact tliat the sale was effected for the purpose 
of defeating the mortgagees. The Act distinctly contem- 
plates the purchase of property by a recorded proprietor, and 
the rights that arise in such a case are those which have 
been already mentioned. Their I.ordships are unable to see 
why those rights should be increased against the purchaser 
because of tlie motives which led him to cause the sale or 
the purchase. The only effect of the statute is that, so far 
as the encumbrances are concerned, the sale is of no effect. 
{Lord Buckmaster.) TaRINICHARAN SaRKAR BISHUN 

CHAND. (1917) 23 M. L. T. 147 - 7 L. W. 316- 

20 Bom. L. R. 553 = 27 C. L. J. 303 = 22 C. W.N. 605 = 

(1918) M. W. N. 295 = 4 P. L. W. 249 = 

16 A. L. J. 271 =44 I.C. 304 - 34 M. L. J. 361 (367-8). 


- . S. 54 — Mortgaged properly — Purchase by mortgagee 

of, in execution of decree on mortgage, prior to rnenue on 
property falling into a r rear — Subset} uent revenue sale 
thereof — Rights of mortgagee and of revenue sale purchaser 
— Former if can use mortgage as a shield against latter. 
Property subject to a mortgage was on 19 — 3 — 1900 sold 
in execution of a decree on foot of the mortgage, and was 
purchased by the mortgagee himself. That sale was con- 
firmed on 23 --4 — 1900, the certificate of sale stating that 
the mortgagee was declared purchaser on 19 — 3 — 1900. 
The Government revenue due vi respect of that property 
fell into arrear on 28—3—1900, and the property was sold 
for such arrears on 6 — C — 1900, and was purchased by a 

third party. . 

Held, that by his purchase the mortgagee Irecame as troni 

19 3 1900 owner of the properly itself ; that the property 

which fell into arrear of revenue on 29—3—1900 was the pro- 
perty of the mortgagee himself, and of no other ; and that 
the mortgagee-purchaser was not in a position to maintain 
as against himself, or as against third parties unconn ec ed 
with mortgage transactions upon the property, such as the 
revenue purchaser, that his mortgage still remained an 

incumbrance thereon (234^5). -i i r 

The High Court erred in thinking that it was possible for 

the mortgagee to maintain the ownership of the property in 

himself with an incumbrance which he should use to defeat, 

or to employ as a “ shield against the rights of third 
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parties. It is clearly unsafe to apply considerations as to 
the rights of prior and subsequent mortgagees to questions 
like the present, because, in the present case, no question 
arises as between a first and succeeding mortgagee, and no 
right or duty emerges with regard to the avoidance of an 
equitable priority alleged to arise inferentially by acquisition 
of the estate. On 19 — 3 — 1900, the crucial date in question, 
there were no interests of any kind to enter into account or 
consideration so as to impede the full and complete transfer 
of ownership of the estate as .such. 

Further, S. 54 of Act XI of 1859 appears (1) to confirm 
the view that what is taken by a revenue vendee is nothing 
lessor more than what belonged to the former owner, and 
(2) to negative the idea tliat it is open to an owner to pro- 
tect himself as by “ a shield ” against the consequences of 
that full transfer by keeping incumbrances alive against the 
revenue vendee. {Lord Shaio.') BhawaNI KUMAK v, 
Mathura Prasad Singh. (1912) 39 1. A. 228 = 

40 C. 89 = 16 C. W. N. 986 =12 M. L. T. 362 = 
(1912) M. W. N. 944 = 14 Bom. L. R. 1046 = 
16 C, L. J. 606 - 16 I. C. 210 - 23 M. L. J. 311. 

Land Revenue Sales Act VII of 1868. 

Revenue — Arrear — Revenue when becomes an — 

Procedure for realising*— Bengal Act XI of 1859- Distinc- 
tion, Sec Bengal Acts — Land Revenue Sales A(n’ 
XI OF 1859, S. 2— Revenue — Arrear. 

(1912) 39 I. A. 177 = 37 C. 981 (991). 

S. 1 — Land revenue — Malikana if. See BENGAL 

ACTS — Land revenue Sales Acj' XI ok 1859 S. 2 — 
Land Revenue. (1903) 31 1. A. 62--=31 C. 266 (268). 

S. 2 — Revenue Commissioner — Order annulling fc- 

lenue sale — Finality of — Review of order — Jurisdiction . 

The Bengal l^and Revenue Act, 1868, by S. 2, provides 
that the order of the Commissioner, upon an appeal to him 
under that Act, shall be “ final A Commissioner, upon 
such an apjjeal, made an order annulling the sale in question. 
Afterwards, being of opinion that this order was wrong in 
law, he reviewed it, and made an order upholding the sale : — 
Held, that the Commissioner had no power so to review 
ins order. {Lord Atkinson.) BAI JN.ATH KAM GOENKA 

N AND Kumar Singh. (1913)40 I. A. 64 = 40 C. 662 = 

17 C. W. N. 486 = 1,3 M. L. T. 487 = 
16 Bom. L. R. 600 -- 17 C. L. J. 683 = 

18 I. C. 956 =(1913) M. W. N, 663. 

S. 8 — Sale under Aet XI of {Bengal) — P'ali- 

,}ity — Objection to, on ground of service of notice — .Main- 
tainability — Sale certificate obtained by purchaser — Effect. 

When the purchaser at a revenue sale held under Act XI 
of 1859 has got a certificate of sale from the Collector, under 
S. 8 of Bengal Act VII of 1868 no objection as to the ser- 
vice of notice can be raised. {Lord Macuaghten.) Maha- 

kaja Kumar Bageswari Pershad Singh v . Khaja 
Mahomed Gowhar Ali Khan. (1903) 31 1. A. 62 = 

31 C. 256 (260) = 8 C. W. N. 649 = 8 Sar. 610. 

Limitation Act XIII of 1848. 

Applicability — Awards of Collectors under Regula- 
tions VII of 1822, IX of 1825 and IX of 1833. 

The opieration of Act XIII of 1848 is limited to awards 
made by the Collectors under the Regulations VII of 1822, 
IX of 1825 and IX of 1833, which gave to the revenue 
authorities judicial power to determine certain questions of 
possession and other matters, with a right of appeal to the 
regular Courts against their awards. That right of appeal 
is by the Act of J848 subjected to the three years* limitation 
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(534-5), {Sir Edward V. Williams^ JOWALA 15UKSH v. 
Dharum Singh, (1866) 10 M. I. A. 611 = 2 Sar. 189. 

Mutation of names in Collector's re^ster — Order 

for — Three years' bar inapplicable to. 

An order for the mutation of names in the Collector’s 
register is not an award of the same nature with those con- 
templated by Bengal Act XIII of 1848, and the three years’ 
bar provided by that Act is inapplicable to such an order 
(535). {Sir Edward V . Williams?) JOWALA BUKSH v. 
Dharum Singh. (1866) 10 M. I. A. 511 = 2 Sar. 189. 

Thakbust proceedings under Bengal Regulation VII 

of 1822 — Award in — Suit to contest — Limitation. See 

Bengal Regulations— Land Revenue Seitlement 
Regulation VII of 1822— Award of Thakbust, etc. 

(1869) 12 M.I.A. 292 (335 6). 

Minors’ Act XL of 1858. 

Ss. 2 and 3 — Hindu Law — Joint Mitakshara 

family — Manager of — Minor members — Suits in respect of 
estate of — Manager's authority to institute and defend — 
Certificate under Act — Necessity. 

The manager of an ancestral family estate subject to the 
Mitakshara law, although he may have the power to manage 
the estate, is not the guardian of infant co-proprietors of 
that estate for the purpose of binding them by a bond, or 
for the purpose of defending suits against them in respect 
of money advanced with reference to the e.state. S. 2 of 
Act XL of 1858 shows that a person, though a co-proprie- 
tor and manager of the estate, is not the guardian of the 
infant co-proprietors, who, according to the Act, are sub- 
ject to the jurisdiction of the Civil Courts. And S. 3 of 
the Act shows that, unless he obtains a certificate of admi- 
nistration, he is not entitled to institute or defend any .suit 
connected with the estate (29-30). (^;> Barnes Peacock?) 

doorga Persad V. Kesho Persad Singh. 

(1882) 9 I. A. 27 - 8 C. 656 (661 2) 

11 C.L.R. 210= 4 Sar. 332. 

S. ^—Hhidn father -C. P.C. of \HS9, A. 327— 

Proceedings under — Representation of minor son in — 
Certificate under S. 3 of this Act — Necessity. 

Quaere.^ whether a Hindu father could represent his minor 
son under proceedings under S. 327 of the Code of 1859 
without a certificate under S. 3 of Act XL of 1858 (39-40). 
{Mr. Ameer AH.') AMRIT NaraYAN SinGH v. Gaya 
Singh. (1917) 46 I.A. 36 = 45 0. 690 (604) = 

23 M. L.T. 142 = 22 0. W. N. 409 = 
27 0. L. J. 296 = 4Pat. L. W.221 = 16 A. L. J. 265 = 

(1918) M. W. N. 306 = 20Boin. L. E. 646 = 
7 L. W. 681 = 44 I. 0. 408 = 34 M. L. J. 298. 

Male minor — Guardianship of — Law as to. 

The law is clear upon the subject of guardianship of male 
minors. By Act XL of 1858 it was enacted that the case 
of the persons of all minors (not being European British 
subjects), and the charge of their property, shall l)e subject 
to the jurisdiction of the Civil Court ; and by S. 3 it is 
enacted that where the property is of small value the Court 
having jurisdiction may allow any relative of a minor to 
institute or defend a suit in his behalf. In other cases a 
certificate of administration is necessary (164). {Sir 
Barnes Peacock?) Sree NaRAIN MlTTER v. SREEMUTHY 

Kishen Soondery Dassee. 

(1873) Sup. I.A. 149 = 11 B.L.E. 171 = 
19 W. E. 133 = 3 Sar. 203 = 2 Suth. 774. 

■ 9.18 — Loan by guardian— Order authorizing raising 

of— Effect — Necessity for loan — Lender's duty to inquire 
into — Fraud or underhand dealing by him — Effect. 

When an order of the Court has been made authorising 
the guardian of an infant to raise a loan on the security 
of the infant’s estate the lender of the money is entitled to 

IS 
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trust to that order, and he i.s not bound to inquire as to the 
expediency or necessity of the loan for the benefit of the 
infant’s estate. If any fraud or underhand dealing is 
brought home to him that would be a different matter ; but 
apart from any charge of that kind their I.x)rdships think 
he is entitled to rest upon the order (49-50). {Sir Arthur 
Hohhousc.) GuNGAPERSHAD SaHU v. MaHARANI BIBI. 

(1884) 12 I. A. 47 = 11 C. 379 (383-4) = 4 Sar. 621, 

Loan by guardian — Order authorizing raising of — 

Interest on loan — Omission to specify' — Guardian's power 
in case of. 

The fact that an order of Court authorising the raising of 
a loan by a guardian under S. 18 of Act XL of 1858 does 
not specify the rate of interest oi the maximum rate of in- 
terest at which the loan should be raised cannot give to the 
guardian the power of raising the authorised loan at any 
rate of interest that the guardian thinks fit. Gn an order 
(jf tliis kind, which authorises the raising of a principal sum 
but says nothing about the interest, their Lordships think 
that the proper construction or, at all events, the most 
favourable construction to the lender, is that it authorises a 
loan at a reasonable rate of interest (49). {Sir Arthur 
Hohhouse?) GUNGAPERSHAD SaHU v. MaHARANI BIBI. 

(1884) 12 I. A. 47 = 11 C. 379 (383) = 4 Sar. 621 

Loan by guardian — Order authorizing raising of — ■ 

Interest on loan — Omission to specify — Interest in excess 
of ruling rate — Mortgage with — Validity. 

An order under S. 18 of Act XL of 1858 authorising 
the raising of a loan by a guardian on the security of 
immoveable property of the infant said nothing about inte- 
rest on the amount to be raised. The guardian executed a 
mortgage ])ond undertaking to pay interest at the rate of 
18 per cent, per annum. The lender failed to show that 
interest at the said rate was eitlier necessary or was for the 
lienefit of the infant’s estate. And it appeared that the 
oidinaiy rate of interest ruling in tlial part of tlie country 
upon loans on good security was 12 cent. 

Held, in a suit to enforce the mortgage, that the High 
Court was right in allowing interest only at the said ruling 
rate (49-50), {Sir Arthur Hohhouse?) GUNGAPERSHAD 
Sahu V. MAHARANI BIBI. 

(1884) 121. A. 47 = 110. 379 (383-4) = 4 Sar. 621. 

Loan by guardian— Order authorizing raising of — 

Interest on loan — Omission to specify — Rate stipulated 
for in case of — Necessity for — Onus of proof of. 

A lender who chooses to lend his money to a guardian on 
an order of Court which authorises him to raise a loan but 
which says nothing whatever about interest on the principal 
is under a duty to show that the rate of interest at which he 
advanced the loan was necessary or was for the benefit of 
the infant’s estate (50). {Sir Arthur Hobhouse.) GunGA- 
PEKSHAD Sahu v. Maharani bibi. 

(1884) 12 I.A. 47 = 11 C. 379 (383-4) = 4 Sar. 621. 

Loan by guardian — Order authorizing raising of— 

Interest on loan — Specification of — Court's duty. 

It would certainly seem desirable that a Court which 
has thrown upon it the responsibility of authorizing loans 
to be raised upon the security of infants’ estates should, 
where possible, specify the rate of interest or the maximum 
rate of interest at which the loan should be raised, espe- 
cially in India, where the rate of interest bears so very 
large a proportion to the principal advanced. There may 
sometimes be difficulties in doing so (49;. 

N.B . — The above observation was made with reference 
to a case in which a Court which authorized the raising of 
a loan by a guardian under S. 18 of Act XL of 1858 said 
nothing whatever about interest on the loan. {Sir Arthur 
Hobhouse.) GUNGAPERSHAD SaHU V. MaHARANI BIBI. 

(1884) 12 I.A. 47 = 11 C. 379 (S83) = 4 Sar. 621. 
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Municipal Act III of 1884. Public Demands Eecovery Act VII of 1880— 

S. 101 — Proviso —Machinery — Meaning. sale, and the certificate of sale, all mentioned the defaulters 


The question in the appeal was whether a tank belonging 
to the appellants and used in connection with the supply of 
water to Calcutta, was “machinery” within the meaning of 
S. 101 of the Bengal Municipal Act so as to be excluded in 
assessing the holding upon which it was for the purpose of 
Municipal rates under that Act. 

Heldy affirming the High Court, that the tank was not 
“ machinery” within the meaning of S. 101. 

A completed machine or a number of completed machines 
may, of course, according to the ordinary use of language, 
be properly described as “machinery”, so may those parts or 
members of a machine which, when assembled as it is 
styled, form a complete machine ; so also may some of such 
of those parts which, when assembled with the other neces- 
sary parts, would form a complete machine be styled 
“machinery ” (443). 

The word “machinery” must mean something more than 
a collection of ordinary tools. It must mean something 
more than a solid structure built upon the ground, whose 
parts either do not move at all, or if they do move, do not 
move the one with or upon the other in interdependent 
action with the object of producing a specific and definite 
result (444-5). {Pord Atkinson.) CORPORATION OK 

Calcutta v. Cossipore and Chitpore munici- 
pality. (1921) 48 I. A. 435 = 49 C. 190 (201 2) = 

15 L. W. 263 =26 C.W.N. 761 =67 I. C. 926 = 

(1922) P.C. 27. 

North-Western Provinces and Assam Civil Courts 

Act XII of 1887. 

S. 37 — Mahomedan Imw — Inheritance — Law of — 

Custom at variance with— Evidence of — Admissibility. 

In a case in which the question was whether appellants, 
who were Mahomedans, were entitled to adduce evidence of 
a special family custom, “that female clescendants could not 
inherit in the presence of male descendants,' the courts l)el()W 
refused to receive evidence of the custom, acting on the 
view that, where the parties to a suit were Mahomedans, 
they in regard to the matters mentioned in S . 37 of the 
Bengal Civil Courts Act XII of 1887, were governed by the 
ordinary rules of Mahomedan Law, and that evidence was 
inadmissible to prove a custom of succession at variance 

with that law. 

Held^ on appeal, that the case should be remanded to 
enable the parties to file evidence as to the family custom 
set up. {^Lord Macnaghten.) MUHAMMAD ISMAIL KHAN v. 

SHEOMUKH RaI. (1912) 18 I.C. 571 = 

16 Bom. L.B. 76 = 17 C.L. J. 143 = 12 M.L T. 644 = 

17 C.W.N. 97 = (1913) M.W.N. 27. 

Public Demands Recovery Act VII of 1880. 

Certificate of demand and steps of procedure folloio- 

ifig upon it — Person not shown as defaulter in — Sale of 
property of — Validity. 

The provisions of Act VII of 1880 only authorise the 
attachment and sale of property of the persons who, on the 
face of them, are described as the judgment-debtors. The 
Act gives no authority to attach and sell the estate of any 
other person in satisfaction of the arrears due by the judg- 
ment-debtors (74-5). 

In a case in which G had purchased three villages from 
three Mahomedan ladies and had been entered as proprietor 
in the land register kept for the district, the ladies continued 
to be treated by the collectorate as the proprietors liable for 
road cess. The road cess due in respect of some instalments 
being in arrear, the tahsildar submitted a report to the Col- 
lector mentioning the ladies as proprietors. The statutory 
certificate of demand, the notice in the statutory form annex- 
ed to the certificate, the memorandum of bids used at the 


as the three ladies, and described the property sold as the 
interest owned by the ladies in the property purchased by 
G. 

Hehf that, assuming that the certificate, and the steps of 
procedure which followed upon it, were authenticate in 
terms of the Act VII of 1880, and had been duly intimated 
to G, they could not in any way affect his right of property 
in the three villages for which arrears of cess were due 

(74-5). 

The certificate could not have the force and effect of a 
decree of a Civil Court for the purpose of execution, except 
against the three ladies. If, on the other hand, the pro- 
perty sold in execution of the certificate was merely the 
interest of the three ladies, G's title and proprietary posses- 
sion remain unimpaired (75). (^Lord PVatson.) MaHOMED 
AbdoolHai?'. Gujraj Sahai. (1893) 20 I. A. 70 = 

20 C. 826 (831-2) =6 Sar. 291. 

Sale in execution of certificate — Order of Re7>enue 

authorities setting aside— Order made luithout hearing pur- 
chaser— Remedy of purchaser. 

A purchaser at a sale held under the provisions of Bengal 
Act VII of 1880 who is prejudiced by an order of the 
Revenue authorities setting aside the sale made in his 
absence must apply to those authorities for a re-hearing. If 
he omits to do so, he cannot, in an appeal to the P. C. 
against the decree in a civil suit setting aside the sale and 
awarding possession to the owner of the property, ask for a 
remand on the ground that the order of the Revenue autho- 
rities on the basis of which the decree appealed against w'as 
passed was made in his absence. It will be too late for him 
to ask for a remand on that ground. {^Sir Andreiv Scoble.) 
LALITESWAR SiNGH V. MOHUNT GANESH DAS. 

(1906) 33 I. A. 134 (138 9) = 33 C. 1178(1182) = 
10 C. W. N. 969=4 C.L. J. 177 = 8 Bom. L. E. 719 = 
3 A. L. J. 689 = 1 M. L. T. 308 = 16 M.L. J. 366. 

Sale under Act — Po7ver of — Foundation of — Certifi- 
cate not in con formity with Act — Validity of sale in case of. 

According to the true construction of S. 7 of Bengal 
Act VII of 1880, there is no foundation for a sale thereunder 
until a certificate has been made by the C ollector strictly in 
manner prescribed thereby, specifying the sum due and the 
person to whom it is due. The authority to proceed to the 
sale is based on the certificate which has the effect of a 
judgment or decree, and if no judgment or decree is given, 
and no certificate is filed having the force or effect of a 
judgment or decree, there can be no valid sale at all. {Lord 
Davey.) BaijNATH SahAI v. RAMDUT SiNGH. 

(1896) 23 I. A. 46 (63-4) =23 C. 776 (787-8) = 

7 Sar. 1. 

-Ss. 12, 16 and 17 — Commissioner — Appeal — Revi- 

si on — Li mitati on . 

The period of limitation prescribed by Ss. 12 and 16 
of Bengal Act VII of 1880, is inapplicable to the exercise of 
the revisional jurisdiction conferred by S. 17 of the Act. 

It would defeat the object of the Legislature if the 
periods of limitation applicable in ordinary cases were held 
binding upon the CommwwJner when he acts in the exercise 
of his revisional jurisdiction under S. 17. {Sir Andrew 
Scoble.) I.ALITESWAR SINGH v. MOHUNT GANESH 
Singh. (1906) 33 LA. 134 (138) = 

33 O. 1178 (1182) = 10C. W. N. 969=40. L. J. 177 = 

8 Bom. L. E. 719 = 3 A. L. J. 689 = 
1 M. L. T. 308 = 16 M L. J. 366. 

S. 17 — Applicability — Order made after as well as 

before sales in execution of certificates issued under Act, 
S. 17 of Bengal Act VII of 1880 applies to orders made 
I after as well as before sales in execution of certificates 
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issued under the Act. (Sir Andrew Scoble.) LALITESWAR 

Singh v. mohunt Ganesh Das. 

(1906) 33 I.A. 134 (137) = 33 C. 1178 (1181) = 
IOC. W. N. 969=4 C. L. J. 177 = 8 Bom. L. B. 719 = 

3 A. L. J. 689 = 1 M. Ii. T. 308 = 16 M. L. J. 365. 

■ Ss. 17 and 24 — SaU in execution of certificate — 

Jurisdiction of higher revemie authorities — Extent of. 

The jurisdiction conferred by Bengal Act VII of 1880 
upon the higher Revenue authorities over the proceedings 
of their subordinate officers is of the widest possible charac- 
ter. These extensive powers were no doubt given to pre- 
vent any abuse of authority under the extremely stringent 
and summary procedure authorized by the Act. 

Plaintiff’s property was sold, under the provisions of 
Bengal Act VII of 1880, in execution of a certificate grant- 
ed by a Dy. Collector in respect of a fine imposed on tlie 
plaintiff for failure to comply with a notice issued under 
S. l6of Bengal Act IX of 1880 — the Cess Act, and tlie 
purchaser was put in possession of the property. 

On an application subsequently made by the plaintiff the 
Board of Revenue decided that the fine was unjust and set 
aside the certificate, and thereafter the Commissioner 
annulled the sale. 

In a suit by the plaintiff against the purchaser to 
set aside the sale and recover possession, held, that the 
Board of Revenue and the Commissioner had jurisdiction 
to make the orders setting aside the certificate and annulling 
the sale. (Sir Andrew Scoble.) LALITESWAR SiNGH v. 

MOHUNT Ganesh Das. (1906) 33 I. A. 134 (137 8) - 
33 C. 1178 (1181) = 10 C. W. N. 969 =4 C. L. J. 177 = 

8 Bom. L. B. 719 = 3 A. L. J. 689 = 1 M. L. T. 308 = 

16 M. L. J. 365. 

S. 22 — Arrear of cess specified in the certificate — 

Payment of^ before date of sale proceedings — Evidence. 

In a case in which three villages had been sold in auction 
on l5 — 4 —1886 under Act VII of 1880 for arrears of road 
cess, the question was whether the sale was illegal by reason 
of the arrear having been previously paid to the (collector. 

The respondent was the owner of the property in respect 
of which the arrear was due. The receipt was proved to 
have been delivered to the respondent’s mokhtar, in ex- 
change for the money, by L, who at that time was admitted- 
ly one of the tahsildars employed in the collection of cess. 
The money was paid into the treasury by L, accompanied 
by a chalan under his hand, dated the 1st of February, 1886, 
which stated the payment to be on account of cess of the 
property in question, remitted by one of the judgment-deb- 
tors. The payment thus made was entered in the register 
of receipts of the treasurer of the treasury of the place in 
which the property in question was situated for the month 
of February, 1886, reference being made to the chalan for 
particulars. It was thus clear that, more than 6 weeks before 
the auction sale, the money was paid into the Government 
treasury, along with a distinct statement that it applied to 
the arrears of cess for the property in question. 

Held^ affirming the High Court, that the respondent had 
proved payment of the arrear of cess specified in the certi- 
ficate l>efore the date of the sale proceedings (761. 

Whether L had or had not proper authority to collect 
the arrear is really a matter of no consequence (76). (Lord 
Watsonl) Mahomed Abdool Hai 2/. Gujraj Sahai. 
(1893) 20 I. A. 70 = 20 C. 826 (833) =6 Sar. 291. 

S. 22 (b) — Arrear of cess— Payment into treasury 

of — Satisfaction upon certificate — Collectors duty. 

Upon the arrear specified in the statutory certificate of 
demand being paid into the treasury, it becomes the statu- 
tory duty of the Collector, under S. 22 (^) of Act VII of 
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1880, to enter satisfaction upon the certificate under his 
hand and signature (76). (Lord Watson.) MAHOMED 
ABDOOL Hai V. Gujraj Sahai, 

(1893) 20 I. A. 70 = 20 C, 826 (833) = 6 Sar. 291. 

Satisfaction upon certificate — Collectors 7ieglect to 

efiter — Sale in corisequence — Validity. 

Though the arrear of cess specified in the statutory certi- 
ficate of demand was paid into the Government treasury 
more than 6 weeks before the date of the sale proceedings, 
the Collector failed to fulfil his statutory duty of entering 
satisfaction upon the certificate under his hand and signature, 
and the property in respect of which the arrear w'as due 
was sold in auction in consequence. It was urged that, 
there being no entry of satisfaction upon the certificate, 
the sale was valid. 

In over-ruling the contention, their Lordships observed : 
“ It would be a singular result if a ('ollector’s neglect of his 
statutory duty gave him statutory power to sell in execution 
the pioperty of a person who owned nothing to the Govern- 
ment. That such was not the intention of the l.egislature 
is abundantly clear. By the terms of the notice served upon 
the judgment-debtor along with a copy of the certificate, all 
that the debtor is required to do, in order to prevent execu- 
tion of the certificate, is to pay the amount of arrears 
demanded into the office of the Collector f76-7). (Lord 
Watson.) Mahomed Abdool Hai v. Gujraj Sahai. 
(1893) 20 I. A. 70=20 C. 826 (833) = 6 Sar. 291. 

Bent Act X of 1859. 

Hindu widcnv—Rent decree against — Sale in execu- 

tion of — Interest passing under. 

The appellant instituted a suit in the Colleotor’s Court 
under Act X of 1859 for the recovery of arrears of rent due 
from the estate of G, deceased. The suit was against C, 
as the widow of G, and the guardian of her infant son, H. 
The defendant successfully opposed the plea that H had 
Ixjen adoptetl into another family and was therefore no 
longer the heir of G, and that C was accordingly his sole 
heiress and representative ; and a decree was therefore pass- 
ed against C, in that capacity. The decree, no doubt, declar- 
ed that H was not liable but showed that it was made 
against the heir and representative of G. In a civil suit 
subsequently brought by the appellant himself it was declar- 
ed that H was the heir of G. In execution of the appel- 
lant’s decree under Act X of 1859, the estate in question was 
sold under the Collector’s order and purchased by the appel- 
lant himself. 

Held, reversing the High Court, that under the said sale 
the estate of G itself and not merely the interest of C 
passed and that the interest of H, if he had any, therefore 
also passed by that sale (615). 

The proceedings took place under Act X of 1859, and that 
Act appears to contemplate that the estate should be put up 
for sale, and that the person whose interest should be nomi- 
nally sold should be the registered proprietor. In this case, so 
far as the proceedings show, it appears that the widow' was 
the registered proprietor. ]>ut the case does not rest there, 
because in the certificate of sale there is a distinct reference 
to the decree obtained by the appellant from the Civil Court, 
and, therefore, the w'hole proceeding, if fairly looked at, 
amounts to this, — that the estate of G was sold under that 
decree in execution for his debt, and that the interest of his 
widow, the registererl proprietor and ostensible owner of the 
estate, and also the interest of his son, if he had any interest, 
w'as bound by that decree. The respondent can claim only 
what interest remained in H, and substantially the proceed- 
ings resulting in the sale to the ^pellai»t would be a bar to 
any claim on the part of H (615-6). (Sir James W, 
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vile.) General Manager of the Raj Durbhanga 
V . Maharajah Coomar Ramaput Singh. 

(1872) 14 M.I.A. 605-17 W. B. 459- 
10 B. L. B. 234 = 2 Suth. 575 = 3 Sar. 117, 

Oceupancy right — Acquisition of. 

(1) Ijara for term — Holding as ijaradar prior to and 
during — Acquisition by. 

(2) Leases each for term— Lessee holding land under, 
and paying rent continuously for 12 years — Acquisition by. 

See Bengal Acts— Landlord and Tenant Proce- 
dure ACT VIII OF 1869 — occupancy RIGHT. 

Rent decree tuider — Execution — Transfer into 

another district for — Jurisdiction of Collector — C.P.C. 
of 1859, S. 284 — Re?it Court if aCwil Court under. 

The Rent Courts established by Act X of 1859 are Civil 
Courts within C. P. C. of 1859, and the Collector has, 
under S. 284 of C. P. C. of 1859, the power of transferrin.g 
his decrees for execution into another district. 

It must be allowed that in S. 77 and the kindred sections 
of Act X of 1859 there is a certain distinction between the 
Civil Courts there spoken of and the Rent Courts establish- 
ed by the Act, and that the Civil Courts referred to in S. 77, 
and the kindred sections mean Civil Courts exercising all 
the powers of Civil Courts as distinguished from the Rent 
Courts which only exercise powers over suits of a limited 
class. In that sense there is a distinction between the 
terms ; but it is entirely another question whether the Rent 
Court does not remain a Civil Court in the sense that it is 
deciding on purely civil questions between persons seeking 
their civil rights, and whether being a Civil Court in that 
sense, it does not fall within the provisions of C. P. C. of 
1859(178-9). {Sir Arthur Hohhouse.) RaJAH NILMONI 

Singh Deo Bahadur v. Taranath mookerjee. 

(1882) 9 I, A. 174 = 9 C. 295 (300 1) = 

12 0. L. B. 361 =4 Sar. 392. 

- — Rent decree under — Execution — Transfer into 

another district for — Validity — Question as to — Revision 
under Charter Act — Jurisdiction of High Court to enter- 
tain. 

The High Court has jurisdiction, under S. 15 of the Char- 
ter Act, to entertain in revision the question as to whether a 
Revenue Court under Act X of 1859 has power to transfer 
a decree of its own made under Act X of 1859 for execu- 
tion into another district (177-8). {Sir Arthur Hobhouse.) 
Rajah Nilmoni Singh Deo Bahadur v. Taranath 
MOOKERJEE. (1882) 9 I. A. 174 = 9 C. 295. (299-300) = 

12 C. L. B. 361 -*4 Sar. 392. 

^S. 6 — Chur land within zemindary — Ijara settle- 
ment of — Occupancy right — Ijaradar's right to — Lease — 
Construction. 

The respondent, a zemindar, sued for khas possession of 
certain reformed and accreted chur lands which were admit- 
tedly within his zemindary and of which the appellants 
were in possession under the terms of a patta and kabuliyat 
of 1864. The appellants pleaded that they were occupancy 
tenants and as such entitled to maintain possession under 
the terms of the Bengal Rent Act X of 1859. 

Prior to 1864, the firm of Jardine, Skinner & Co. (appel- 
lants’ predecessors in interest) were in occupancy of the 
lands. In that year the respondent's father, the then 
zemindar, raised an action against J., S. & Co. claiming the 
lands in question. That suit was compromised. At the same 
time J., S. & Co. took a lease of the whole taluk within 
which the lands were situated. Patta and muchilika were 
executed, those under which the respondents were in posses- 
sion. 

The kabuliyat executed by the manager of J., S. & Co. 
ran as follows : — I having applied for a temporary ijara 
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settlement of all the mahals, etc*, appertaining to your 
zemindari and putni taluk. . . You grant me an ijara settle- 
ment and an ijara pottah for 8 years, fixing Rs. 7,500 as the 
annual rent, exclusive of collection charges.” The kabuliyat 
then proceeded to incorporate the settlement as follows ; 
** You have instituted against me a suit claiming a . . . share 
of ” the lands in question. “ Creating a jote of the same and 
fixing Rs. 1,300 as its yearly rent, you include the same also 
in the aforesaid ijara rent. In respect of the same, the 
stipulation is that after the expiry of the term of this ijara, 
pottah and kabuliyat will be given and taken, settling the 
rent of the aforesaid chur land in your ;/// share, at a fair 
rate, according to the proper rate prevailing in the villages, 
either amicably and (or) by suit ; that until you settle the 
rent in the aforesaid method, according to the proper rate 
prevailing in the villages, I will pay up to that time the 
aforesaid yearly rent of Rs. 1,300 in twelve monthly instal- 
ments as per kistbandi, and in default of any kist, I will pay 
interest at Re. 1 per cent, per month, and that if after the 
fair rent is .settled according to the proper rate prevailing in 
the villages I refuse to pay that rent, then you will bring the 
lands under your khas possession by evicting me therefrom ; 
and I shall not be aljle to make any objection to the same.” 

Held, that upon the true construction of the ijara the 
appellants had not a permanent right of occupation of the 
chur land, and that the zemindar was entitled to possession. 

The special covenant in the kabuliyat fixing the old rent 
of Rs. 1,300 as the rent to be paid on holding over till such 
time as a new rent is fixed is nothing more than an expres- 
sion of what the law would hold without it and cannot alter 
the general construction of the document. 

“Jote” is a general term, and it is not necessarily 
equivalent to “ raiyati jote.” The expression “ jote ” is 
little suited lo the recognition of a pre-existing right (56), 
{Lord Dunedin .) MiDNAPUR ZaMINDARI CO., LTD . v . 
Nakesh Narain Roy. (1920) 48 I. A. 49 - 

48 C. 460-14 L. W. 265 -SOM. L. T. 279 - 

64 I. C. 231 (1922) P. C. 241. 

S. 7 — Supersession or repeal of, by S. 178 of Bengal 

Act y/ll of 1885. 

S. 7 of Act X of 1859 is superseded, if not wholly repeal- 
ed, by S. l78 of Act VHI of 1885. {Lord Watson .) 
Bengal Indigo COMPANY, Ltd. z'. Mohunt Roohu- 
BUR. (1896) 23 I. A. 168 -24 C. 272 (280) = 

1C. W. N. 83 = 7 Sar. 94. 

S. 16 — Applicability^— Tenure 7vhich 7vas or has be- 
come hereditary and transferable' — Rent not changed from 
time of perpetual settlement — Case of — Exception to section 
— Applicability of — “ Terminable lease ” — Meaning, 

Where, in a suit brought under Act X of 1859 for the 
enhancement of the rent of lands within plaintiff’s zemindary, 
it appears that the tenure of the defendants was or has be- 
come hereditary and transferable, and that the rent has not 
been changed from the time of the perjjetual settlement, the 
case falls within the protection of the l5th section of Act X 
of 1859. Whatever be the interpretation to be given to the 
somewhat loose and ambiguous expression “ a terminable 
lease,” it is clear that a tenure under which the tenant can 
no longer be dispossessed by his superior cannot be brought 
within that exception (467).. {Sir Richard Kindersley.) 

Baboo Dhumput Singh z/. Gooman Singh. 

(1867) 11 M. I. A. 433 = 9 W.B. P. 0. 3 = 

2 Suth. 92 = 2 Sar. 309. 

Constructi on— Wards— Fixed rent — .Meani ng. 

The term “ fixed rent ” in S. l5 of Act X of 1859 cannot 
mean a rent so permanently fixed that it cannot be enhanced 
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under any circumstances (204). {Sir Barnes Peacock?) 
HURRONATH ROY V, GOBIND CHUNDER DUTT. 

(1876) 2 I. A. 193 = 15 B. L. R. 120 = 
23 W. R. 362=3 Sar. 466=3 Suth. 116. 

— —Dependent talookdar — Applicability to — Conditions. 

To bring the case within S. l5 of Act X of 1859, the 
dependent talookdar must hold his tenure othenvise than 
under a terminable lease, and he must also hold at a fixed 
rent, which has not been changed from the time of the 
permanent settlement (196). i^Sir Barnes Peacock?) 
HURRONATH ROY v. GOBIND CHUNDER DUIT. 

(1876) 2 I. A. 193 = 15 B. L. R. 120 = 
23 W.R. 362 = 3 Sar. 466 = 3 Suth. 116. 

Enhancement of rent — Aznmabadi rupees and sicca 

rupees — Conversion into Company's rupees of — If an 
enhancement. 

Defendant, representing the grantees of a talook under a 
Sanad made in 1775, when the rent reserved was Azumabadi 
Rs. 2.599, was sued by the auction-purchaser, for enhance- 
ment of rent to Co.’s Rs. 8,465. 

The High Court held that, under Act X of 1859. the 
purchaser was not entitled to enhance, as from the time of 
the i>ermanent settlement (1802) down to 1835, when sicca 
rupees were converted into Co.’s rupees, defendant and his 
predecessor had paid sicca Rs. 2,107 in lieu of Azumabadi 
R.s. 2,599 ; but they allowed the Azumabadi rupees to be 
converted into Co.’s rupees according to a fresh calculation, 
/.c., at a higher rate than R.s. 2,248 at which the conver- 
sion had been made when sicca rupees ceaserl to be a legal 
tender. Held., that, as the case was before the High Court 
in special appeal, they had nothing to do with the evidence. 
There was no evidence upon which it could be found that 
Azumabadi Rs. 2,599 was of a higher value than Co.’s 
Rs. 2,248 ; but even if the High Court had the power of i 
finding, and had found .such fact, yet, as the parties had 
agreed from a period antecedent to the permanent settle- 
ment that the Azumabadi Rs. 2,599 should l)e converted 
into sicca rupees at the rate which had l)een paid down to 
1835, and which had been converted into Co.’s rupees, the 
High Court was wrong in overruling the decision of the 
judge who had tried the issues and dismissed the plaintiff’s 
suit (6). {^Sir Barnes Peacock.) MeeR MahOMED 
Hossein V. Forbes. (1874) 2 I. A. l = 

22 W. R. 316 (P. C.) = 3 Sar. 402 = 3 Suth. 32. 

Enhancement of rent — Exemption from, of tenures 

mentioned in section — Fixed *'ent — Tenure held at — If 
enough by itself . 

It should be remarked that a rent may be a fixed rent 
though liable under certain conditions to be enhanced. That 
position is fully borne out by S. l5 of Bengal Rent Act X 
of 1859. The section does not merely say that the tenures 
therein described shall not be liable to enhancement “ if 
held at a fixed rent,” but “ if held at a fixed rent which has 
not been changed from the time of the permanent settle- 
ment.” If the mere fact of holding at a fixed rent was a 
bar to enhancement, the section would have been un- 
necessary (203-4). {^Sir Barnes Peacock.) HURRONATH 
Roy V. Gobind Chunder duit. (1876) 2 I. A. 193 = 

16 B. L. E. 120 = 23 W. R. 362 = 3 Sar. 466 = 

3 Suth. 116. 

Enhancement of rent— Liability of dependent talook 

for — Talook created before decennial settlement and held at 
fixed unvarying rent since permanent settlement — Decree of 
rent courts declaring plaintiffs' right to enhance. 

The suit was brought to recover rent at an enhanced rate 
after notice of enhancement for a dependent talook com- 
prified within the plaintiffs’ (appellants’) zemindary. The 
suit was brought in the Revenue Court under Bengal Act X 
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of 1859. The grounds on which the plaintiffs sought to 
enhance the rent were, that there was in the defendants’ 
possession an excess of land on a deficient jumma, and that 
the productive powers of that land had increased. The 
High Court on appeal held that, the rent admittedly never 
having varied, the defendant was, under the provisions of 
S. 15 of Act X of 1859, protected from enhancement. 

It appeared that the talook had been created liefore the 
decennial settlement, and was held at a fixed rent, and that 
such rent had not been changed from the time of the 
permanent settlement. A decree of 1821, in a rent suit, 
however, had declared that the jumma should be fixed at 
pergunnah rates ; or, according to the construction put upon 
it by the decree of 1860, that the plaintiff was entitled to 
enhance. But the rent never was as.sessed at pergunnah 
rates, and never was enhanced. Admittedly, the rent had 
never varied. Similarly in i860 the decree in an enhance- 
ment suit had held that the plaintiffs were entitled to 
enhance. But, again, there was no change in the actual rate 
of rent paid. 

Held, affirming the High Court, that the rent was not 
liable to enhancement (204). 

It is unnecessary to determine what would have been the 
effect of the decrees of 1821 and i860, so long as they were 
unieversed, if Act X of 1859 had not been passed. Their 
Ix>rdships concur entirely with the High Court that the effect 
of those decrees did not put the plaintiffs in a better po.sition 
than other landlords who, previously to the passing of Act 
X, had a good right to enhance, but whose right, if not 
exercised from the time of the permanent settlement, was 
taken away by S. l5 of that Act (204). (A’/r Barnes 
Peacock.) HURRONATH ROY Z'. GOBIND CHUNDER 

DuiT. (1875) 2 I. A. 193 = 15 B. L. R. 120 = 

23 W. R. 352 = 3 Sar. 466 = 3 Suth. 116. 

Enhancement of rent — Liability of dependent talook 

for — Talookdars exempted by S. 5l of Reg. V III of 1793. 

It should be remarked that S. 15 of Act X of 1859 does 
not render liable to enhancement dependent talookdars, who 
were exempted by S. 5l of Reg. VIII of 1793, but exempts 
from enhancement, amongst others, dependent talookdars 
who, under the provisions of that section, might otherwise 
be liable to enhancement (196-7). (A*/> Barnes Peacock?) 
HURRONATH ROY V. GOBIND CHUNDER DUIT. 

(1876) 2 I. A. 193 = 16 B. L. R. 120 = 
23 W. R. 352 = 3 Sar. 466 = 3 Suth. 116. 

Enhancement of rent — Suit for, on foot of defen- 
dants being ryots — Decree on foot of their being inter- 
mediate tenants— Propriety. 

The appellant sued the respondents under Act X of 1859 
for enhancement of rent on the footing that they were 
occupying ryots, liable for the rents assessed upon them in 
that character. The High Court held that, considered as 
ryots, the respondents were protected by the 3rd and 4th sec- 
tions of Act X of 1859. Thereupon the appellant, shifting 
his ground and treating the respondents not as ryots, but as 
tenants intermediate betw’een him and the ryots, obtained 
an order for review. 

Held, that if the respondents were tenants intermediate 
between the proprietor and the ryot, that fact raised 
objections both of form and of substance fatal to the main- 
tenance of the suit as framed. 

The notice on which the suit was founded did not in the 
view that the respondents w'ere tenants intermediate be- 
tw’een the proprietor and the ryot accurately specify “ the 
ground on which enhancement of rent was desired and the 
assessment on which the sum sued for w’as calculated, was 
improperly made. Where the suit is against an intermediate 
tenant, the enhancement ought to be made according to the 
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pergunnah rate of the rents payable ; not by ryots, but by 
the holders of similar tenures. To assess such an inter- 
mediate tenant according to the rents paid by ryots, must 
necessarily deprive him of all beneficial interest in his 
tenure (467-8). i^Sir Richard Kifiderslcy.') BABOO 

Dhunput Singh v, Gooman Singh. 

(1867) 11 M. I. A. 433 = 9 W. B. P. C. 3 = 

2 Sutli. 92 = 2 Sar. 309. 

Sb. 16 & 16 — Enhancement of rent — Suit for — 

I ntermediate tenure — Enhancement of — Onus of proof in 
case of — Shifting of — Unchanged rent for 126 years before 
suit — Proof by defendant of — Effect, 

Where, in a suit for enhancement of rent of an inter- 
mediate tenure, the defence was that the land had been held 
at a uniform rent from the decennial settlement, held^ that, 
on proof by the defendant that the rent at which the talook 
had been held had not been changed for a period of 20 years 
before the commencement of the suit he was entitled to avail 
himself of the presumption under Ss. 15 and 16 of Act X of 
1859, and the onus was cast on the plaintiff of proving that 
the rent had been fixed at some later period than the 
decennial settlement. NUFFER Chunder PaulChowdry 
V, JONATHAN POULSON. (1873) 2 Suth. 798 = 

19 W. R. 176 = 12 B. li.B. 63 = 3 Sar. 234. 

F.nhancement of rent — Suit for — Presumption 

under S. 16 — Evidence rebutting — Decree of Nigh Court 
of 1863 declaring landlord's right to enhance — Effect. 

In a suit for enhancement of rent of an intermediate 
tenure, the defence was that the land had been held at a 
uniform rent from the decennial settlement. The defendant 
adduced evidence which established that the rent at which 
the talook had been held had not been changed for a period 
of 20 years before the commencement of the suit. 
question W’as whether the plaintiff established “the contrary, 
i.e„ that the rent had been fixed at some later period than 
the decennial settlement. The proof consisted in this : that in 
1860 a suit was brought, which was decided in 1863 by the 
High Court by the plaintiff or his predecessor in title against 
the defendant’s father, under whom the defendant claimed, 
for enhancement of rent. Though the defendant in that suit 
could, under the then state of the law, have defended himself 
by showing an ancient tenure, going back 12 years before ; 
the decennial settlement, he made no case of the kind. He 
made a case of mokurraree tenure established by pottahs in 
1824. That case was found against ; and the High Court, 
while holding that the notice was not sufficient, decided 
that the plaintiff had a right to enhance. 

Heldy that the decree of the High Court in 1863 did 
amount to proof sufficient to rebut the presumption, referred 
to in S. 16 of Act X of 1859, arising from 20 years’ uniform 
payment of rent, that that uniform payment had extended 
to the time of the decennial settlement, and that it almost 
amounted to proof that the rent was fixed at some later date. 

Nuffer Chunder Paul Chowdry v. Jonathan 
POULSON, (1873) 2 Suth. 798 = 19 W. B. 175 = 

12B. L. B. 63 = 3 Sar. 234. 

Enhancement of rent — Suit for — Under-tenures 

created by fornur zemindar — Validity — Presumption — 
Onus of proof of invalidity — Plaintiff mere purchaser in 
execution of decree for money — Revenue sale purchaser 
Case of — Distinction. 

The plaintiff, in a suit brought under Act X of 1859 for 
the •enhancement of the rent of lands within his zemindary* 
was the representative of B, who, in 1851, had purchased 
the zemindary at a sale in execution of the decree in a mere 
dvil suit for moneys instituted by the Government. 

Neldt that under his purchase B took merely the right, 
title, and interest of the judgment- debtor, and, therefore. 


BENGAL ACTS— (C(?«f^/.) 

Bent Act X of 1869. Ss. 16 & X^iContd.) 

subject to whatever subsisting interest in the lands had been 
effectually granted or created by any former zemindar, and 
that the appellant could not, like an auction-purchaser under 
the Revenue Laws, throw upon the tenant the burden of 
showing that his tenure would have been valid against a 
zemindar, unfettered by any personal engagement, at the 
time of the perpetual settlement. 

He is bound by the engagement and acts of his pre- 
decessors in the zemindary (465). {Sir Richard Kin- 
dersley.) BaBOO DHUNPUT SINGH v. GOOMAN SiNGH. 

(1867) 11 M. I. A. 433 = 9 W. B. P. C. 3 = 

2 Suth. 92 = 2 Sar. 309. 

S. 17 — Dependent talook created before the Decennial 

Settlement — Enhancement of rent of — Grounds. 

Where, in a suit brought to recover rent at an enhanced 
rate after notice of enhancement for a dependent talook 
within the plaintiffs’ zemindary, it appeared that the ground 
upon which the plaintiffs sought to enhance the rent was, that 
there was in the defendant’s possession an excess of land on 
a deficient jumma, and that the productive powers of that 
land had increased, held, that those were grounds, though not 
accurately expressed, upon which the rents of ryots having 
rights of occupancy were liable to enhancement under S. 17 
of Act X of 1859 ; but that they were not applicable to a 
dependent talook like the suit one, which was created before 
the decennial settlement. Talooks of that description are 
protected by S. 51 of Reg. VIII of 1793, from enhancement, 
except under the circumstances therein mentioned. See also 
Reg. XLIV of 1793, S. 7 (196). (^/> Barnes Peacock.') 
Hurronath Roy v. Gobind Chunder Dutt. 

(1876)21. A. 193 = 16 B. L. B. 120 = 23 W. B. 362 = 

3 Sar. 466 = 3 Suth. 116. 

Middleman — Enhancement of rent — Liability for^ 

Construction of kabuliyat. 

In a suit for arrears of rent in pursuance of a notice of 
enhancement, it was admitted that the defendant was 
entitled to a permanent right of occupancy so long as he 
paid the proper rent, and that he was a middleman and not 
a cultivator of the land. It further appeared from the 
kabuliyat that a howuldare amulnamah had been granted at 
defendant’s request, without any rent for the first year, at 
varying rates less than Rs. 5 a kanee up to 1264, and at the 
fixed rate of Rs. 5 a kanee in and after that year. 

Held, affirming the High Court, that it could not have 
l>een intended that Rs. 5 should be the rent for the year 
1264 only, but that the more reasonable construction was 
that that was to be the rent per annum during the remain- 
der of the holding, and that consequently the rent was not 
liable to enhancement beyond Rs. 5 a kanee, SOORA- 

soondaree Dabiaz/. Golam All 

(1873) 19 W. B. 141 (144) = 16 B. L. B, 126 = 

2 Suth. 794, 

Middleman — Lands added by alluvion — Enhance- 
ment of rent on ground of — Liability for — Rate of enhanced 
rent. 

In the case of a person who was a middleman, and not a 
ryot, having a right of occupancy within the meaning of 
S. 17 of Bengal Act X of 1859, the rent payable was sought 
to be enhanced on the ground that the quantity of land held 
by him was greater than the quantity for which rent had 
been previously paid by him. The excess alleged consist- 
ed in part of land subsequently added by alluvion. 

Held, that, though the middleman might be liable under 
Regulation XI of 1825, cl. (1) of S. 4, to pay rent for the 

lands gained by alluvion, he was not liable to enhancement 

under S. 17 of Act X of 1859. 

Held, further, that, if liable to enhancement at all, he 
could only be enhanQ^ according to the pergunnah rate of 
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the rents payable by similar holders. SOORASOONDAREE 

Debia V. GolaM ALI. (1873) 19 W. R. 141 (144)-- 

16 B. L. R. 125 = 2 Suth. 794. 

S. 23— Mocuvrari lease— Suit for arrears of rent 

under, and for cancellation of, for breach of condition — 

S. 78 of Act — Benefit of — lessee’s right to. Set* BENGAL 

ACTS — Rent act X of 1859, S. 78— Benefit of— 
LESSEE UNDER, ETC. (1872) 12 B- L. R. 439. 

Under-tenants — Tenants intermediate between pro- 
prietor and ryots — Rent — Arrears of— Determination of 
rate of rent — Suits for — Collector — Jurisdiction. 

In a suit by the appellant under Act X of 1859 for the 
enhancement of the rent of lands within his zemindarj’, it 
was contended for the first time before their Lordships that 
as the respondents were not ryots, but tenants intermediate 
l)etween the proprietor and the ryots, they were not subject 
to the jurisdiction of the Collector under Act X of 1859, 
and that their tenure, if it could be made the subject of 
enhancement of rent at all, could be made so only by suit 
in the civil court. 

Held^ that the Collector had jurisdiction to entertain the 
suit. 

Act X of 1859 throughout contemplates under-tenants as 
distinct from ryots, and contains provisions relating to both 
classes. And their lx>rdships think that the 23rd section 
of the Act, by which exclusive jurisdiction is given to the 
Collector over the suits therein mentioned, embraces such a 
suit as this, whether it I)e treated as what it substantially is. 
7 '/ 0 ., “a suit for the determination of the rate of rent at 
which a pottah and khabooliat should be given,” or as what 
it is in form, a .suit for “arrears of rent due on account of 
land” (461-2). {,Sir Richard KindersleyJ BaBOO 

Dhunput Singh v . Gooman Singh. 

(1867) 11 M. I. A. 433 = 9 W. R. P.C. 3 = 

2 Suth. 92 = 2 Sar. 309. 

Cl. (6) and S. 78 — Lease — Forfeiture — Cemenaut for 

cancellation of lease for non-payment of certain instalments 
of rent — Suit for cancellation for breach of — Benefit of 
S. 78 — Lessee's right to — Remedial statute — Construction 
— Principle, 

Where in a perpetual lease there was a condition that, on 
default being made in payment of a certain number of 
instalments of rent, the lease should l^e void, held^ that in a 
suit under cl. 5, S. 23 of Act X of 1859, for cancellation of 
the lease on account of a breach of the condition, the lessee 
was entitled to the Ijenefit of S. 78, even though the defence 

set up was false in fact. | 

It was contended that the latter part of S. 78 only applied 
to cases where the statutory power was given by this Act to 
cancel leases, and not to cases where the right to cancellation 
accrued in consequence of covenants in the lease itself. But 
that would be placing too narrow a construction upon an 
Act which may be termed, upon the whole, a remedial one. 

Duli CHAND V, Meher Chand Sahu. 

(1872) 12B. L.R. 439. 

01. Suit under — Maintainability — Under- 
tenants dispossessed of their lands — Claim of right to pos- 
session by — Zemindar disputing their right of possession — 
Suit in case of. 

The suit being one between under-tenants claiming a 
right to the possession of lands of which they have been 
dispossessed, and their zemindar who disputes their right of 
possession, has been properly brought under S. 23, cl. (6) 
of Act X of 1859 (332). {Sir James Colvile.) KHAJAH 
Assanoollah V. Obhoy Chunder ROY. 

(1870) 13 M. I. A. 318 = 13 W. R. P. 0. 24 = 

2 Suth. 306= 2 Sar. 536. 
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S. 32 — Arrears of rent’^Suit for — Limitation — 

Starting point — Sale for same arrears under Reg. V // 1 
of set aside at instance of defaulter — Fresh suit for 
same arrears — Limitation for. 

The sale of a putni talook for an arrear of rent under 
Regulation VIII of 1819 was set aside on the ground of 
irregularity in a suit brought for that purpose by the putni- 
dars. The first judgment in the putnidar’s suit was on 
26 — 12 — 1860; the appellate judgment, the final judgment, 
therein, was on 30 — 6—1863. The effect of the judgment 
was, that the appellant (the zemindar) had to pay back the 
purchase-money to the purchaser, with interest ; that the 
putnidars were again put into pos.session of the talook ; and 
that they recovered the mesne profits, during the period in 
which they were out of possession, from the purchaser. The 
appellant thereupon instituted a suit on 5 — 10 — 1863 in the 
Collector’s Court under Act X of 1859 for recovery of the 
arrears of rent due to her for the year 1857-8. The putni- 
dars contended that the suit was barred by S. 32 of that Act, 
their contention being that it should have been brought 
within three years from the time on which the arrears first 
became due, viz., the last day of the year for which the 
rents constituting them had accrued. 

field, that, upon the fair construction of S. 32 of Act X 
of 1859, the time had really not run (253). 

Their Lordships’ view of the case is this : that, upon the 
setting a.sde of this sale, and the restoration of the parties 
to possession, they took back the estate, subject to the o])li- 
gation to pay the rent ; and that the particular arrears of 
rent claimed in this action must be taken to have become 
due in the year in which that restoration to possession took 
place. It follows, that upon the language of S. 32 of Act 
X of 1859, the appellant was not barred from her remedy 
(253). Until the sale had been finally .set aside, the appel- 
lant was in the position of a person whase claim had been 
satisfied ; and her suit for the recovery of the arrears might 
have been successfully met l)y a plea to that effect (254). 
{Sir James Colvile:) MUSSUMAT KANEE SuRNOMOYEE 
Shoshee MOKHee Burmonia. (1868) 12 M.I.A. 244 = 

11 W. R. P. C. 5 = 2 B. L. R. P. C. 10 = 

2 Suth. 173 = 2 Sar. 424. 

-Rent sale of putni under Reg.V 1 1 1 of \%\9 — Setting 

aside of, for irregularity, in suit by putnidar for purpose 
’—Zemindar's suit subsequent for rcciwery from putnidar 
of arrears of rent for which sale 7vas held — Limitation — 
Cause of action. 

The sale of a putnee for an arrear of rent under Reg. VIII 
of 1819 was set aside in a subsequent suit by the putneedars 
on the ground of irregularity. The putneedars were put 
into possession of the putnee and the purchaser at the sale 
had his purchase-money returned to him by the zemindar. 
The zemindar thereupon sued the putneedars to recover the 
arrears of rent for which the putnee had been sold, and was 
met by the defence that the suit was barred by S. 32 of 
Act X of 1859. The High Court held that plaintiff ought 
to have sued under that section within 3 years from the last 
day of the year for which the rent constituting the arrears 
had accrued, and that not having done so he was barred. 

Held, reversing the High Court, that the suit was not 
barred. 

If this case had arisen in an ordinary Court of Law, and 
the Statute of Limitations to be applied was Act XIV of 
1859, there could be no doubt at all upon the question, 
because it is perfectly clear that the cause of action accrued 
at the time at which, the sale having been set aside, the 
obligation to pay this sum of money revived ; and whether 
that time be taken to be the date of the original decree, or 
the date of the final decree, setting aside the sale, the 
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present suit would, in either case, have been brought in time. 

The suit is not also barred under S. 32 of Act X of 1859, 
Upon the setting aside of this sale and the restoration of the 
parties to possession, they took back the estate subject to 
the obligation to pay the rent ; and the particular 
arrears of rent claimed in this action must lx? taken to have 
become due in the year in which that restoration to posses- 
sion took place. 

The zemindar could not have sued for these arrears 
pending the proceedings to set aside the sale of the putnee. 
Until the sale had been finally set aside, he was in the 
position of a person whose claim had been satisfied ; and his 
suit might have been successfully met by a plea to that 

effect. Ranee Surnomoyee v. Shoshee Mokhee 
Burmonia. (1868) 2 Suth. 173. 

Refit suit in Collector's Court under Act X of 1859 

— Limitation applicable to — Act X of 1859 if repealed by 
Limitation Act XlV of 1859. 

To an action for rent brought in the Collector’s Court 
under the Bengal Rent Act X of 1859 the bar of limitation 
applicable is that provided by S. 32 of the said Act, and not 
that provided by Act XIV of 1859, passed six days later. 

Their I>ordships, upon a comparison of the two statutes 
in question, with reference to their objects, and considering 
that they were virtually contemporaneous Acts, have come 
to the conclusion that the intention to repeal the particular 
law is not made distinctly to appear, either by express words 
or necessary implication, and consequently, that the limita- 
tion of Act X remains in force (7). (^Sir Montague 
E. Smith.) UNNODA PERSAUD MOOKERJEE KRISTO 
COOMAR MOITRO. (1872) 19 W. B, 6 = 

15 B. L. B. 60 = 2 Suth. 740. 

S. 78 — ‘ Applicability' — Cancellation — Accrual of 

right of., in consequence of cffuenants in lease itself. 

It was contended that the latter part of S. 78 of Act X of 
1859 only applied to cases where the statutory power was 
given by this Act to cancel leases, and not to cases where 
the right to cancellation accrued in consequence of covenants 
in the lease itself. But their Lordships are of opinion that 
that would be placing too narrow a construction upon an 
Act which may be termed, upon the whole, a remedial one, 
and they see no sufficient reason for limiting what is the 
prima facie and natural meaning of its terms to the extent 

contended for (442). DULI Chand Meher ChaND 
Sahu. (1872) 12 B. L. B. 439 = 3 Sar. 215. 

Applicability — Mocurraree lease — Cancellation of — 

Suit for. 

The words of S. 78 of Act X of 1859 apply to all cases 
of cancellation of leases. They prima facie certainly apply 
to a case of cancellation of a mokurrari lease (442). DULl 

Chand V, Meher Chand Sahu. 

(1872) 12 B. L. B. 439 = 3 Sar. 215. 

Benefit of — Lessee under mokurrari lease — Right of, 

in suit under S. 23 of Act for arrears of rent and for 
cancellation of lease for breach of condition. 

In a mokurrari lease there was a condition that, on default 
being made in payment of a certain number of instalments 
of rent, the lease should be void. In a suit brought by the 
lessor under S. 23 of Act X of 1859 to recover arrears of 
rent and for cancellation of the lease on account of a breach 
of the condition, held., that the lessee was entitled to the 
beriefit of S. 78 of that Act, even though the defence set up 
was false in fact. DULi Chand v. Meher Chand Sahu. 

(1872) 12 B. L. B- 439 = 3 Sar. 215. 

— Cancellation of lease — Suit for — Decree directing 

cancellation on non-payment of arrears ivithin days — 

What amounts to. 
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In a suit by the appellant against the respondents, who 
held under a mokurrari lease, for the purpose of recovering 
arrears of rent, and for the cancellation of the lease in 
consequence of a non-payment, in pursuance of an agree- 
ment contained in the lease itself to that effect, the High 
Court gave the plaintiff his arrears of rent, but, as regards 
the prayer for the cancellation of the lease, they held that 
S. 78 of Act X of 1859 applied. Their judgment was in these 
terms: — “ It is ordered and decreed that this appeal l^e 
decreed, subject to the proviso under the terms of S. 78 of 
Act X of 1859, in favour of the defendants, respondents, 
that is to say, that the said defendants, respondents, be 
entitled to continue in possession of the mokurrari tenure, 
the subject of this suit, upon their paying into Court within 
15 days from this date the amount decreed, namely, the 
sum of . . and so on. 

Held, that the decree of the High Court, in effect, ordered 
that the lease was to be cancelled upon the non-payment of 
rent within the time allowed. DULI CHAND v. MEHER 

Chand Sahu. (1872) 12 B. L.B. 439 = 3 Sar. 216. 

^ S. 106 — Construction — “ According to the rules for 

the sale of under-tenures ” — Meanitig. 

It has been held, upon the construction of the words, 
“according to the rules for the sale of under-tenures ” in 
S. 105 of Act X of 1859, that the effect of Reg. VIII of 
1819 and I of 1820, is applicable to cases of sales under 
decrees of rent made under this S. 105 (189-90). (^Sir 
Barnes Peacock.) BRINDABUN ChUNDER SIRCAR 

CHOWDRY V. Brindabun Chunder Dey Chowdry. 

(1874) 1 1. A. 178 = 21 W. B. 324 = 
12 B. L. R. 408 = 3 Sar. 365. 

Putni talook — Rent sale of — Putni *— Durputni — 

Incumbrances — Effect of sale upon — Bengal Patni Talooks 
Reg. VIII of 1819, Ss. 8 and II — Bengal Putni Taluqs 
Reg. I of 1829 — Effect. 

The suit was for possession and mesne profits of a dur- 
putnee mehal brought against the zemindar. The charge 
was that the zemindar in collusion with the heirs of R, who 
was said to be merely a benamee holder of the putnee taluq, 
obtained a decree against them for a certain sum as arrears 
of rent of the said putnee, and that under that decree he 
sold the putnee, and having purchased it in his own name 
entered upon the estate of the durputneedar, treating the 
durputnee as having ceased to exist upon the sale of the 
putnee. It was, however, found that there was no fraud in 
the case, and the question for decision was whether, upon 
the sale of the putnee, under the decree for rent, it was sold 
free from the incumbrances which had been created by the 
putneedar, or, in other words, whether it was sold free 
from the durputnee. 

Held, reversing the High Court, that the sale in question 
was the sale of a talook transferable by sale, and upon which 
the right to sell for arrears of rent was reserved in the 
engagements entered into by the parties ; that, consequently, 
according to the effect of S. 105 of Act X of 1859 and 
Ss. 8 and 11 of Reg. VIII of 1819, and probably also of 
Reg. I of 1820, the effect of the sale of the putnee talook 
w’as to destroy all incumbrances which had been created by 
the putneedar, and consequently to destroy the particular in- 
cumbrance which was mentioned in the plaint in the suit, 
namely, the durputnee of the plaintiff ; and that the suit 
was, therefore, not maintainable. 

It has been held, upon the construction of the words, 

“ according to the rules for the sale of under-tenures ” in. 

S. 105 of Act X of 1859, that the effect of Reg. -VIII of 
1819 and I of 1820, is applicable to cases of sales under 
decrees of rent made under this S. 105. 
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BENGAL AC’SS—iContd,) 

Bent Act X of 1869 — 

The plaintiff in his plaint describes the tenure as a putnee 
talook, and his own tenure as a darputni and their Lordships 
are of opinion that under the description “ putnee talook ” 
and “ durputnee talook ” it must be prima facie intended 
that the tenure called a putnee tenure was a tenure trans- 
ferable by sale, and upon the creation of which it was 
stipulated by the terms of the engagements interchanged that 
in case of an arrear accruing, the estate might be brought 
to sale. If so according to the terms of Reg. VIII of 1819, 
the tenure might not only be brought to sale, but it might be 
sold free from incumbrances (Ss. 8 and 11). {^Sir Barnes 
Peacock.) BRINDABUN CHUNDER SiRCAR ChOWDRY v. 

Brindabun Chunder Dey Chowdry. 

(1874) 1 1. A. 178 = 21 W. B. 324 = 12 B. L. R. 408 = 

3 Sar. 365 

Bent Act VIII of 1869. 

.. . See Bengal Aci's— L andlord and Tenant 
Procedure aci'VIIIof 1869. 

Bent Recovery (Under- Tenures) Act VIII of 1866. 

S. 16 —Rent sale of under tenure — Incumbrances 

—Effect on — Sale result of corrupt agreement between 
underdenitre-holder and purchaser at sale — Effect, 

If the sale of the under-tenure for default in payment of 
rent under Bengal Act VIII of 1865 had been tlie result of 
a corrupt agreement l)etween the under-tenure-holder and 
the purchaser at the sale, the purchaser might no doubt 
lose the benefit of S. 16 of the Bengal Act of 1865; and 
especially if the default in payment of rent had been deli- 
berately incurred in furtherance of such an agreement. 
iSir John Edge.) MiDNAPUR ZEMINOARY COMPANY, 

Ltd. V, Uma Charan Mandal. (1919) il L. W. 371 = 

17A. L. J. 1004 = (1919) M. W. N. 817 = 
26 M. L. T. 489 - 22 Bom. L. B 7 = 24 C. W. N. 201 = 

52 I. C. 497 = 37 M. L. J. 199 (205). 

Bent Settlement Act VIII of 1879. 

S. 10 — Applicability and effect. 

Section 10 of the Bengal Rent Settlement Act of 1879 is 
plainly intended to fix for the future the liability of such 
under-tenants as may enter into possession (164). {Lord 
Robertson!) PrIA NaTH DaS v. RAM TaRAN ChATTERJI. 

(1903) 30 I. A. 169 = 30 C. 811 (820) = 

7 C. W N. 601 = 8 Sar. 497. 

I.ease — Kesuniption of part of leased lands by 

Government and re settlement thereof with lessor or his 
heirs — Rent in case of — Lessee’s liability for — Rent fixed in 
original lease — Rent fixed by re-settlement. See LEASE — 

Resumption of part of leased lands by Govern- 
ment. (1903) 30 I. A. 159 = 30 0. 811. 

Revenue Sale Law Act XI of 1869. 

See Bengal Acts— Land Revenue Sales Act 

(XI OF 1859.) 

Tenancy Act VIII of 1869. 

See Bengal acts — Landlord and Tenant 

Procedure Act (VIII of 1869). 

Tenancy Act VIII of 1885. 

Non'occupancy raiyat under — Status and rights of 

— Mode of acquisition of. 

It appears to their Lordships that it was only under 
Ch. VI of the Bengal Tenancy Act, 1885, that the status 
and rights of a non-occupancy raiyat could be acquired 
(89). {Sir John Edge.) JAGARNATH DaSS v. Janki 

Singh. (1922) 49 I. A. 81 = 1 Pat. 340 (348) = 

26 0 W. N. 833 = 3Pat. L. T. 197 = 
36 0. L J.606 = (1922)M.W. N. 410 = 
(1922) P. 0. 142 = 31 M. L. T.(P. C.) 231 = 

66 LC. 337=43 M.L. J.66. 
Occupancy right — Acquisition by gift of — Possibi- 
lity of., under Act. 

16 


BENGAL AC^^—{jContd.) 

Tenancy Act VIII of l^^b—iContd!) 

A right of occupancy under the Bengal Tenancy Act, 
1885, appears to be a statutory right, and is not conferred 
by a gift from a proprietor (167). {Sir John Edge.) 
BINDESHWARI PRASAD SiNGH V. MAHARAJAH KF^HO 

Prasad Singh. (1926) 63 1. A. 164 = 

6 Pat. 634 = 7 Pat. L. T. 653 = 310. W. N. 74 = 
44 C. L. J. 86=A.I. B. 1926 P. C. 79 = 
95 I. C. 1025 = 51 M. L. J. 687. 

Rent payable monthly — Arrear of, accrued due after 

date of Act— Interest on — Monthly or quarterly. 

With regard to the interest on the rent in arrear, in a 
case in which the rent was payable monthly and the arrears 
became due after the Bengal Tenancy Act, 1885, came into 
force, the Sub-Court held that interest was to be calculated 
monthly on the arrears ; but the High Court held that 
under the provisions of that Act the interest should be 
calculated quarterly. 

Held, reversing the High Court and restoring the Sub- 
Court, that interest ought to l)e calculated monthly (134). 

The provision in S. 67 of the Act, on which the High 
Court relied, only applies to cases where the rent is payable 
quarterly. Here it is not disputed that the rent is payable 
monthly, and on rent in arrear that interest ought to be 
calculated monthly (134). {Lord .Macnaucthten!) RaNI 
llKMANTA KUMARI OEBI <■. MAHARAJAH IAGADINDKA 

Nath Roy B.vhadur. (1894) 21 I. A. 131 = 

22 c. 214 = 6 Sar. 473. 

T enant — Tenure-holder or raiyat under Act — Tests 
for determining. 

In determining the status of a tenant, namely, whether 
he is a tenure-holder or a raiyat within the meaning of 
the Bengal Tenancy Act, two elements have to be borne in 
mind, first, the purpose for which the land was acquired; 
and, secondly, the extent of the tenure or holding. Both 
these elements are closely inter related. The law assumes 
the raiyat to be the actual cultivator of the soil, either by 
his own Ialx)ur or the labour of members of his family or 
by hired labourers, and it assumes also that ordinarily a 
larger area than lOO bighas would make cultivation by the 
personal agency of the tenant improbable. The presump- 
tion provided in sub-S. 5 of S. 5 of the Act is founded on 
that hyix)thesis (71-2). Fixity of rent is no criterion for 
determining whether a tenant is a tenure-holder or a raiyat 
(71). {Mr. Ameer Ali). DEBENDRA Nath DaS v. BiBU- 

dhendra Bhramarbar Roy. (1918) 46 I. A. 67 = 

46C. 806 = 22 C. W. N. 674 = 5Pat. L. W. 1 = 

16 A. L.J. 522 = 23M. L. T. 384 = 
(1918) M.W.N. 379 = 27 0. L.J. 543 = 
20 Bom. L.R. 743 = 45 I.C. 411 = 35 M.L.J. 214. 

Tenure-holder — Raiyat — Persons holding under — 

Status and rights of. 

Persons holding under a tenure-holder within the defini- 
tion of the Bengal Tenancy Act would have the status of 
raiyats and would be entitled to acquire, after a certain 
efflux of time, the right of occupancy under the Act ; while 
persons holding under a raiyat would only be under-raiyats 
without the privileges or security afforded by the Act to 
I raiyats (70-1). {Mr. Ameer Ali). DEBENDRA NATH DaS 

V. Bibudhendra Bhramarbar Roy. 
i (1918) 46 I. A. 67 = 46 C. 805 (812-3) = 

22 C. W.N. 674 = 6 Pat. L. W. 1 = 16 A.L.J. 622 = 

23 M. L. T. 384 = (1918) M.W.N. 379 = 
27 0. L. J. 643 = 20 Bom. L. R. 743 = 

46 LC. 411 = 36 M.L.J. 214. 

Ss. 3 (3) and 4^Effect. 

Section 3, sub-S. (3) and S. 4 of the Bengal Tenancy Act, 
1885, did not separately or conjointly create or confer 
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BENGAL ACTS— 

Tenancy Act VIII of 1886, Ss. 3 & 4 — {^Contd.') 

upon any one any stutus or any right (90). i^Sif John Edge?) 
JAGARNATH DASS v. JANKI SlNGH. 

(1922) 49 1. A. 81 = 1 Pat. 340 (349)== 
26 C. W. N. 833 = 3 Pat. L. T. 197 = 35 C. L. J. 506 = 

(1922) M. W. N. 410 =(1922) P C. 142 = 
31 M. L. T. (P.C.) 231 = 66 I. C. 337 = 43 M.L.J. 55. 

S. 4 — Object and effect of . 

S. 4 of the Act was merely a section specifying the 
classes of tenants to which the Act applied ; it did not 
confer upon any tenant a status or any right ; that was 
done by Chapters III, IV, V, VI and VII (90.) (A/> John 
Edge) Jagaknath Das t/. Janki Singh, 

(1922) 49 I. A. 81 = 1 Pat. 340 (349) = 
26 C.W. N. 833 = 3 Pat. L. T. 197 = 36 C. L. J. 606 = 

(1922) M, W. N. 410 = (1922) P.C. 142 = 
31 M.L.T. (P. C.) 231 = 66 I.C. 337 = 43 M.L.J. 66. 

S. 6 — Tenant — Tenure-holder or raiyat under Act — 

Tests for determining. See UNDER THIS ACl' — TENANT. 

(1918) 45I.A. 67 = 45 0.805. 

-S. 5 (5) — Lessee of iA}er 100 bighas of iand-^Tenure- 

holder or raiyat — Presumption under sub-section of tenure- 
holder — Evidence held insufficient to rebut. 

Hy S. 5; sub-S. (5) of the Bengal Tenancy Act, 1885, it is 
enacted that where the area held by the tenant exceeds 100 
standard bighas the tenant shall be piesunied to be a tenure- 
holder until the contrary is shewn. 

The subject-matter of the suit was a tract of land mea- 
suring 1174 bighas, of which the plaintiffs were the proprie- 
tors. The question for decision was whether the appel- 
lant become a “tenure-holder” only, or a ‘ ryot having a 
right of occupancy” in the suit land within the meaning of 

the Bengal Tenancy Act. ^ r u •* 

The Government, claiming to be proprietors of the suit 

land, with other lands adjacent thereto, granted to the appel- 
lant 3,668 odd bighas, including the suit lands, at a rent 
of five annas a bigha for a period of nearly 12 years. The 
kabuUyat executed by the appellant was on a printed form 
in which it was described as “Form of kabuliyat for those 
cultivators who have not been recognised as having occu- 
pancy right”, but on the other hand the holding was des- 
cribed in a note as a “taluq.” A few years after the date 
of the grant to the appellant, the Government released 
the 1174 bighas to the predecessors in title of the plaintiffs, 
and the appellant thereupon became tenant thereof to 
those people on the terms mentioned in the kabuliyat. 

Held^ that, the grant to the api>ellant being of 3688 odd 
bighas, the presumption under S. 5, snb-S. (5) of the Bengal 
Tenancy Act was that he was a tenure-holder, and that the 
evidence adduced by the respondents had not established 

the contrary. . , , r < 

No importance is to be attached to the mere form of the 

kabuliyat, or to the use in it either of the word “cultivator” 

or of the word “taluq.” It is only another instance of the 

usual mistake of adopting a printed form for a purpose 

to which it was not adopted. Nor does the receipt for rent 

given to the appellant in which he is described as ryot 

carry the matter any further. Prior to the date of that 
notice, the appellant had been served with a notice to quit 
treating him as a tenure-holder. It is a question of .subs- 
tance, not of form. {Lord GOKUL MANDAR t/. 

PUDMANUND SiNGH. (1902) 29 .if® 

29 C. 707 (714-6) = 6 C. W. N. 826 = 
4Boin. L. E. 793 = 8 Sar. 323. 

lessee of (Tver W) bighas of land — Record of rights 

Entry as raiyat tn — Presumption from — Evidence rebut- 

ti ng. , , , 

Held, that the defendant-appellant was a tenure-holder 

and not a raiyat, on the strength of the following circum- 
stances 


BENGAL ACTS— {Contd,) 

Tenancy Act VIII of 1886 S. 6 {b')—{Contd,) 

(1) the land held by the defendant amounted to more 
than 250 acres ; 

(2) the lease under which the land was held was an 
ordinary reclamation lease ; it leased the land permanently 
to the lessee at a fixed rent to cultivate the same, after 
making it fit for cultivation at his own expense and by his 
own efforts ; 

(3) though the land was leased for cultivation, that is, for 
agricultural purposes, the agency to be employed for the 
cultivation was left entirely to the option of the lessee ; he 
had the power to establish raiyats or under-lease it to others, 
or cultivate it himself, if he could ; It could not be said that 
the purpose was, primarily or otherwise, that the demised 
land should be cultivated by his personal agency ; 

(4) the person to whom the land Was leased was a man of 
means who was a resident of another place. 

In the circumstances the presumption arising under S. 103-B 
of the B. T. Act from an entry in the record of rights that 
the defendant was a raiyat was rightly held to have been 
rebutted. {Mr. Ameer Ali.) DeBENDRA NaTH DaS z/. 

Bibudhendra Bhramarbar Roy. 

(1918)45 I. A. 67 = 46 C. 805 = 22 C. W. N. 674 = 
5 Pat. L. W. 1 = 16 A. L. J. 522 = 23 M. L. T. 384 = 

(1918) M.W. N. 379 = 27 C. L. J. 643 = 
20 Bom. L. R. 743=46 I. C. 411 = 36 M. L. J. 214. 


■Lessee of ozrr 100 bighas of land — Zur-i-peshge lease 


in part intended as security for moneys advanced to tenant 
—Lessee under — Raiyat not a. 

Appellants w’ere owners of an indigo factory, which they 
acquired in April, 1890 The respondent was proprietor of 
the entire 16 annas of Mahal B, portions of w’hich were 
occupied by the owners of the factory, from 14—9 — 1867 
until September, 1890, under a series of leases from the 
respondent and his predecessors. Those were, (1) a ticca 
pottah of 105 bighas, 1 cottah, and 8 dhoors, for five years 
ending in September, 1872 ; (2) a peshgi patowa ticca, for 
nine years ending in September. 1881, of the 105 bighas 1 
cottah, and 8 dhoors included in the preceding lease, together 
with additional land bringing up the total area to 240 bighas; 
(3) a ticca pottah of same date with the last, of 25 bighas for 
ten years ending in Septemljer, 1882 ; and (4) a zur-i-peshge 
ticca patowa pottah, of the whole 265 bighas iuciuded in the 
two previous leases, for an additional term ending in October 
1890. 

The first and third of those documents were in the 
ordinary terms of a lease for cultivation. The second and 
fourth of them had this peculiarity, that at their commence- 
ment. the tenants advanced to the lessor a lump sum for the 
liquidation of debts due to his creditors, the tenants being 
entitled to recover payment by retaining out of the rents 
payable by them, a yearly instalment of the sum advanced, 
with interest at the rate of six annas per mensem. The lands 
were cultivated for the purpose of growing indigo ; and the 
leases contained an express obligation by the tenants to quit 
occupation at their expiry. 

Held, that the second and fourth of the leases above- 
mentioned did not create a proper right of occupancy for 
purposes of cultivation, and could not be made the founda- 
tion of a claim to raiyat occupancy. 

The leases in question were not mere contracts foi the 
cultivatian of the land let ; they were also intended to consti- 
tute, and did constitute, real and valid security to the tenant 
for the principal sums which he had advanced, and interest 
thereon. The tenants* possession under them was, in part 
at least, not that of cultivators only, but that of creditors 
operating repayment of the debt due to them, by means of 
their security. 
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BENGAL ACTS— {Coftid.) 

Tenancy Act VIII of 1885, S. 5 iS)^(Conid.) 

Held further , \ki 2 X the land held in occupancy by the 
owners of the indigo factory, under the respondent and his 
predecessors in title, having from the first been in excess, 
and since 1872, largely in excess of the statutory limit 
prescribed by S. 5, sub-S. (5)of the Bengal Tenancy Act, 
1885, the appellants were, therefore, not raiyats. eitlier 
“ occupancy ” or “non-occupancy ” within the meaning of the 
Act of 1885. {.Lord Watson:) BENGAL iNDiGO COMPANY, 
LTD. V, MOHUNT ROGHUBUR DaS. 7 Sar. 94 = 

(1896) 23 I. A. 168 = 24 C. 272 = 1 C. W. N. 83. 

• Lessee of over 100 bighas of land — Tenure-holder or 

raiyat-^Presumption. See UNDER THIS ACT. S. 103-B— 

Record of rights. (1918) 46 1. A. 190 (192)= 

46 C. 90(99). 

Ss. 6 and 104-H — Chur lands — Grantee of^ for 

reclamation and letting at a profit to cultivaters — Status of. 

R, the appellants’ original predecessor in title, wa.s not a 
cultivator. He was by caste a Kayastha and by occupation 
a petty Government Official. Before his time the Govern- 
ment had no tenant on the land in question, which had been 
diluviated and unoccupied. In the early thirtie.s of the last 
century he found money with which he began to build 
embankments and other works to reclaim the chur lands 
then reforming in the river bed. The chur afterwards lx)re 
his name and eventually the land was brought into cultiva- 
tion. At some later dale, actual cultivation was done by 
peasants, who paid rent to R, as they ditl afterwards to his 
successors. There was no evidence that K or his sons or his 
servants ever actually cultivated a single bigha. He did not 
reside in the chur, but followed his avocation elsewhere. 

Held., affirming the High Court, that K was neither a 
cultivator nor a raiyat, in the sense in which that term was 
used in the Bengal Tenancy Act, or in ordinary speech, and 
that the appellants’ tenure, which was derived from him, 
was not a raiyati holding (193). 

Whether the appellants are really raiyats ultimately 
depends on questions of fact ; one must “ look to the atten- 
dant circum.stances to judge of the purpose” for which the 
land was acquired (192). {Lord Sumner.') KaJANI KaNTA 

Ghosez^. Secretary of State for India. 

(1918) 46 I. A. 190 = 46 C. 90 (100) = 23 C. W. N. 649 = 

51 1. C. 226. 

S. 7 — Enhancement of rent under — Claim for — 

Evidence — Road cess returns rendered under Bengal Cess 
Act of 1880 — Admissibility of — Value of. See BENGAL 

ACTS— Cess Act of 1880, s. 95 — Road Cess returns, 
(1903) 30 I. A. 177 (180 1) = 30 C. 1033 (1041). 
- ■ ■ S. 12 — Permanent tenure — Transfer by registered 
deed of ^Transferor's liability for rent after~~ Considera- 
tion for transfer — Absence of. 

Under S. 12 of the Bengal Tenancy Act, a transfer of a 
permanent tenure by a registered document is complete as 
soon as the document is registered. The transferor is no 
longer liable for rent, irrespective of the question whether 
there was or was not consideration for the transfer. {Mr. 
Ameer AH.') SURAPATI Roy?'. Ram Narayan Mukerji. 

(1923 ) 601. A. 166 (161-2) = 60 C. 680(688) = 
A. I. B. 1923 P. C. 88 = 33 M. L. T. 314 = 
18 L. W. 681 = 39 0. L. J. 26 = 28 C. W. N. 617 = 

731. C. 193 = 46 M. L. J. 219. 

S. V^Rights saved by^Naiure of. 

S. 19 of the Bengal Tenancy Act saved rights, accrued 
and existing before it came into force, and no doubt the 
nature of those rights must be judged in accordance with the 
law as it stood when they arose, unless subsequent changes 
in the law have operated to alter them ( 194). {Lord Sum- 
ner.) Rajani Kanta Ghose V. Secretary of State 
FOR India. (1918) 45 L A. 190 = 46 0. 90(101-2)= 

23 0. W, N. 649 = 61 I. 0. 226. 


BENGAL ACTS— (CVwA/.) 

Tenancy Act vm of l%%b—^Contd.) 

S. 23 — Agricultural holding— Rendering of land in., 

unfit for agricultural purposes — Indigo factory — Erection 
of, on part of land — Effect. 

The District Judge held that the erection of indigo buil- 
dings is also in conformity with the purpo.se.s for which an 
agricultural holding is let. On appeal, the High Court, 
which reversed the District judge, stated the law thus : 
“ Where, as in this case, land has been let out for agricul- 
tural purposes generally, the erection of an indigo factory on 
a part of such land must render it unfit for the purpose of 
the tenancy, because, the purpose of the tenancy being the 
cultivation of crops, that is agricultural purposes, the portion 
of the land built upon will evidently be unfit for such 
purposes.” 

Held, that the proposition of law was laid down broadly 
by the High Court, without reference to the circumstances of 
individual cases, without regard to the size of the holding, 
or of the area withdrawn from actual cultivation, or to the 
effect of such withdrawal upon the fitness of the holding, 
taken as a whole, for profitable cultivation (137). {Sir 
Arthur WilsoJi.) HarI MOHUN MISSER SURENDRA 

Narayan Singh. (1907) 341. A. 133 = 

34 C. 718 (721-2) = 2 M. L. T. 399 = 
6 C. L. J. 19 - 11 C. W. N. 794 = 
9 Bom. L. R. 760- 9 Sar. 276- 17 M. L. J. 361. 

— Agricultural holding— Rendering of land in unfit 

for agricultural purposes— Question <w to — Einding of first 

appellate Court on — Interference with, in second appeal 

Jurisdiction. 

The High Court cannot in second app>eal interfere with 
the findings of the first appellate Court on the que-stions 
whether a raiyat has used land in his holding in any manner 
which does not materially impair the value of the land or 
render it unfit for the purpose of the tenancy within the 
meaning of S. 23 of the Act. {Sir Arthur Wilson.) 
HaRI MOHUN MLSSER r-. SURENDRA NARAYAN SiNGH. 

(1907) 34 I. A. 133 (136-7) - 34 C. 718 (722-3) = 
2 M. L. T. 399 = 6 C. L. J. 19 = 11 C. W. N. 794- 
9 Bom. L. R. 750 = 9 Sar. 276 = 17 M. L. J. 361. 

S. 26 — Raiyat — Zui -i-peshgi lease in part intended 

as security for repayment of sums advanced by tenant— 
Lessee under — Claim to occupancy right by — Maintainability. 
See UNDER THIS ACT, S. 5 (5). 

(1896) 231. A. 158 = 24 C. 272. 

S. 46 — iVon-occuptiney raiyat referred to in — Who 

was a. 

As S. 45 stood in Chapter VI of the Bengal Tenancy Act 
of 1885 before the repeal of the section by the Bengal 
Tenancy (Amendment) Act, 1907, no one could have doubted 
that the non-occupancy raiyat to whom it referred was a 
person who had obtained the status and rights of a non- 
occupancy raiyat by reason of his having been a person upon 
whom that status and those rights had been conferred by 
Chapter VI. {Sir John Edge.) MaHANT JaGARNATH 
Das V. jANKi Singh. (1922) 49 I. A. 81 (88) = 

1 Pat. 340 (347 8) = 26 C. W. N. 833 = 
3 Pat. L. T. 197 = 36 C. L. J. 606 = 
(1922) M. W. N. 410 = (1922) P. C. 142 = 

31 M. L. T. (P.C.) 231 = 661. C. 337 = 43 M. L. J. 66. 

S. 50 (2) — Presumption under — Rebuttal of— 

Kabuliyat executed on basis of pre-existing tenure not 
sufficient. 

The question in the appeal was whether or no there had 
lieen proved in the suits out of which the appeals arose 
anything which would rebut the presumption established by 
S. 50, sub-S. (2) of the Bangal Tenancy Act, 1885. The 
presumption upon which the appellant relied was to be 
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BENGAL ACTS-(C\w^./.) 

Tenancy Act VIII of 1885, S. 50 (2)— 

found in the form of the kabuliyat under which the 
respondents held their title. 

Held, affirming the Courts below, that the kabuliyat 
undoubtedly proceeded upon the basis that there were 
])re-existing riglUs, and that consequently it could not be 
relied upon for tlie pur|X)se of showing that there had been 
a change in the rent since the date of the |)ermanent settle- 
ment. {Lord Huekmaslcr.) KUMAK PRASANNA DeB 

Raikat?'. Uddhab Chandra Shaha. 

(1923) 18 L. W. 147 ---(1923) P. C. 86 = 

33 M. L. T. 432 (P. C.) = 75 I. C. 556 = 
28 C.W.N. 752 = (1923) M. W. N. 718 = 45 M. L. J. 779. 

Ss. 52, 179 — Diminution of area of holding — 

Abatement of rent — Tenant's right to — Land not within 
permanently settled area. 

The respondents, who were the holders of a lease from 
the appellant of land situated in the Sundarbans, sued to 
obtain a reduction of rent on the ground that a large ixjrtion 
of the holding had been washed away by the surrounding 
waters, and that the area leased had been reduced thereby 
to the extent of nearly a quai ter. There was no doubt that 
there had been a diminution and no case was set up that 
there had been any j)revious increase of the holding without 
increase of rent so as to bring it under the latter part of 
clause (/>) of sub S. (1) of S. 52 of the Hencal 'IVnancy Act. 

1885. 

The case of the appellant, whose predecessor was a grantee 
from the Government of the holding part of which was 
leased to the resijondents, was that the ca.se came within 
S. 179 of the Bengal Tenancy Act, 1885, but he failed to 
establish that the lands were situated within a “ perma- 
nently-settled area” within the meaning of that section. 

Held, that S. 179 had no application to the holding, and 
that the respondents were entitled to the relief which they 
claimed under S. 52 of the Act. {Lord Moulton.^ 
KHETRAMONl DASI v. JIBAN KRISHNA KUNDU. 

(1920) 48 I. A. 39 = 48 C. 473 = 
25 C. W. N. 361 = 14 L. W. 248 = 33 C. L. J. 214 = 
30 M. L. T. 196 = 60 I. C. 1 = 40 M. L. J. 232. 

-S. 65 — Kent decree within meaning of — Decree 

obtained by i>erson after he has parted with property in which 
tenancy is situate if a. See UNDER THIS ACT, S. 05— 
Sat.E under. (1914) 41 I. A. 91 = 41 C. 926 (939-40). 

Sale under — Right to bring tetinre or holding to — 

Person who obtains decree for rent after parting with prO‘ 
pertyin which tenancy is situate — Right of. 

Ss. 65 and 66 of the Act taken together cover practically 
the remedies provided by law for the landlord to recover 
arrears of rent. One section is the exact corollary of the 
other. The right to proceed to sale in one case, in the other 
to eject, is dependent on the existence of the relationship of 
landlord and tenant at the time when the remedy provided 
by law is sought to be enforced. A reference to S. 148, 
cl. {h) clearly shows that the right to apply for the execution 
of a decree for arrears was attached to the status of the 
decree-holder qua landlord. The prohibition contained in 
this section refers to decrees obtained by the landlord under 
S. 65. To acquire the right which the section gives, not 
only the person obtaining the decree must be the landlord at 
the time, but the person seeking to execute it by sale of the 
tenure must have the landlord’s interests “vested” in him. 
In other words, the right to bring the tenure or holding, as 
the case may be, to sale exists so long as the relationship of 
landlord and tenant exists. The right to bring the tenure or 
holding to sale under S. 65 appertains, therefore, exclusively 
to the landlord ; and a person to whom certain arrears are 
due, and who obtains a decree therefor after he has parted 
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with the property in which the tenancy is situate, has no such 
right. (A/x. Ameer Ali.) FORBES v. BAHADUR SiNGH. 

(1914) 41 I. A. 91 = 41 C. 926 (939-40) = 
12 A. L. jr. 653 = 23 I. C. 632 = (1914) M. W. N. 397 = 
-16 M. L. T. 380 = 18 C. W. N. 747 = 1 L. W. 1069 = 

27 M. L. J. 4. 

Ss. 65, 159 & 188 — Co-sharer landlords — Suit by one 

or some of — Maintainability. See BENGAL ACTS — TEN- 
ANCY Act of 1885, S. 188 . 

S. 66 — Right to eject under — Condition — Existence 

of relationship of landlord and tenant at the time if a. See 

Under this Act, S. 65— Sale under. 

S. 67 — Applicability — Rent payable monthly. 

The provision in S. 67 of the Act only applies to cases 
where the rent is payable quarterly. It is inapplicable to 
cases where the rent is payable monthly (134). (^Lord 
Maenaghten.) RaNI HemaNTA KUMARI DEBI v. 

Maharajah Jagadindra Nath Roy. 

(1894) 21 1. A. 131 = 22 C. 214 = 6 Sar. 473. 

S. 74 — Lease for consolidated annual jumma — 

Some of items if not reeiwerable as being alnvabs, 

A lea.se of villages stated that they were at a consolidated 
annual jama of Rs. 15,581-5-0, being the malguzari, road 
and embankment cesses, dues of priests (mahal uprohiti), 
and expenses for obtaining acquittance receipts (farag 
kharoch), etc., in addition to 515 maunds of paddy 
specified below payable annually at a uniform rate under a 
thika patta.” 

At the end of the document was a Schedule giving a list 
of the mouzahs let and stating in the case of each mouza the 
total annual “jama” and details of how it was made up. 
The list of payments in respect of each mouzah was as 
follows : — 

Malguzari. 

Road cess. 

Embankment cess. 

Costs of acquittance. 

Dasahara and Chait nawmi farmaish. 

Tika, Cheti, Guru Chad. 

Batchapi, Jangla-isim-navisi. 

Katiari. 

Dewani dastur. 

Mahal uprohiti. 

Paddy 5l5 maunds. 

The total of the sums of Malguziiri to Mahal uprohiti 
thus arrived at was then treated as the “ jama ekasala ” 
(annual rent) and was divided into four kists. 

The High Court held that the lessee undertook to pay the 
items from Embankment cess to Mahal uprohiti above as 
abwabs, and not as part of the rent, which was taken to Ije 
the meaning of “ nialguzar ” (the first item), and that 
under S. 74 of the Bengal Tenancy Act, the landlord was 
precluded from recovering the items held by the High Court 
to be abwabs. 

Held, reversing the High Court that the landlord was en- 
titled to recover all the items making up the consolidated 
annual jamma of Rs. l5, 581-5-0, plus the 5l5 maunds of 
paddy. 

“ Malguzari ” in the lease cannot be rendered as “ rent 
much less as “ actual rent ” ; nor is there any evidence to 
show that the amount of the malguzari was the actual rent, 
as distinguished from abwabs, paid by the cultivating raiyats 
of the village. The only distinction apparent on the face of 
the lease is between cash rent and produce rent. So far as 
the former is concerned, it is impossible to take the first 
item as being actual rent, and the rest as abwabs, when they 
are all included in the total, which is expressly stated to be 
the annual rental payable in four equal kists, or instalments, 
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specified in figures (435-6). {^Lord Sitiha.) ChaITRA 
KUMARi Devi v, Broucke. (1927) 54 1. A. 432=^ 

7 P- 134 = 26 A. L. J. 19-32 C. W. N. 260 = 
47 C. Ii. J. 90 = 8 Pat. L. T. 813 =I L. T. 40 P. 1 = 

106 I. C. 571 = 27 L. W. 736 = 
A. I. R. 1927 P. C. 250 = 54 M. L. J. 293. 

■ Object of, 

S. 74 of the Bengal Tenancy Act, 1885, has a long legisla- 
tive history Ijehind it from 1791 to 1885, the object of the 
whole series of enactments from the Regulations of 1791 to 
Act VIII of 1885 being to prevent exactions from tenants 
beyond the rent specified in their patta, when there was one, 
and if there was no written engagement, beyond what was 
the rent actually payable, whether by verbal engagement or 
by virtue of custom (435.) {^Lord Sinha)- CHAITRA 
Kumari Devi v. Broucke. (1927) 54 I. A. 432 = 

7P. 134 = 26 A. L. J. 19 = 320. W. N. 260 = 
47 C. L. J. 90 = 8 Pat. L. T. 813 = I L. T. 40 P. 1 = 

106 1. C. 571 =27 L. W. 736 = 
A.I. R. 1927 P. 0. 260 =54 M. L. J. 293. 

Rent or illegal imposition^Tesi. 

In determining whether a sum claimed by a landlord is 
rent which he is entitled to recover, or is an illegal imposi- 
tion which he is precluded by S. 74 of the Bengal Tenancy 
Act, from recovering, it has to be ascertained in each case 
whether the sum claimed is really part of the rent agreed 
upon to be paid a.s consideration for the lease (436). {ford 
Sinha,) CHATTRA KUMARI DEVI v. BrOUCKE. 

(1927) 64 I. A. 432 =7 P. 134 =26 A. L. J. 19 = 
32 C. W. N. 260 = 47 C. L. J. 90 = 8 Pat. L. T. 813 = 
I L. T. 40 P. 1 = 106 1. C. 571 = 27 L. W. 736 = 
A. I. R. 1927 P. C. 260 = 54 M. L. J. 293. 

— —Words — Actual rent— If equivalent to assul jama of 
old Regulations — Qmere. {Lord Sinha.) CHATTRA 
KUMARI Devi v. Broucke. (1927) 64 1. A. 432 = 

7P. 134 = 26 A. L. J. 19 = 32 C. W. N. 260 = 
47 C. L. J. 90 = 8 Pat. L. T. 813 = 1. L. T. 40 P. 1 = 

106 I. 0. 671=27 L. W. 736 = 
A. I. R. 1927 P. C. 260 = 64 M. L. J. 293(298). 

Words — Actual rent — Malguzari if can be rendered 

as, or as rent. See MalGUZARI — MEANING OF. 

(1927) 64 I. A. 432 = 7 P. 134 = 
64 M. L. J. 293 (296-7). 

Words’^Actual rent—AIcani ng. 

The words “ actual rent ” in the section cannot be taken 
to mean either “ a fair and equitable rent ” or “ rent at 
customary or pargana rates” (437). {Lord Sinha.) CHAITRA 
Kumari Devi v, Broucke. (1927) 64 I. A. 432 = 

7 P. 134 = 26 A. L. J. 19=32 C. W. N. 260 = 
47 0. L. J. 90 = 8 Pat. L. T. 813 = 1. L. T. 40 P. 1 = 

106 I. 0.671 = 27 L. W. 736 = 
A. I. R. 1927 P C. 260 =54 M. L. J. 293. 

- 8 . 88 — Tenure — Division into separate tenures — 

Consent of landlord in writing — Necessity. 

Before the Bengal Regulations of 1799 the division of a 
single tenure into separate tenures as l>etween the zemindar 
and the tenant could be made without the consent of the 
landlord In writing. Since the said Regulations such divi- 
sion can only validly take place with the consent of the 
superior landlord in writing. {Lord Atkin). PRAFULLa 
J fATH Tagore v, Satya Bhusan Das. 

A.I. R. 1929 P.C. 171. 

Tenure — Division into separate tenures— Proof of. 

Whether a tenure has been divided or not is a question 
mainly of fact in each case. In view of the prevailing joint 
ownership of property by both landlord and tenant and the 
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prevailing system of partition, it is obvious that either party 
may accept the partition made by the others without neces- 
sarily intending to alter their legal relations inter se. I'hus 
the separate shareholders in the landlord family may collect 
a separate share of the rent without either party intending 
to divide the tenure ; and similarly the landlord may collect 
separate shares of the rent from separate shareholders in 
the tenant family without the legal position l)eing altered. 
The question whether a sub-divi.sion has been made is really 
the question whether the parties have come to a fresh agree- 
ment, and must be determined by the familiar considerations 
which attach to such a problem. 

Heldy on the evidence, that the original tenure had been 
at a very early time divided into separate tenures. {Lord 
Atkin.) PRAFULLA NATH TaGORE V. SaTYA BHUSAN 

Das. a. I. R. 1929 P. C. 171, 

Ss. 93, 98 — Manager appointed under S. 93 — Co- 

owners* poioer to deal with property in case of — Effect on. 

While the properties are in the luuuls of a manager 
appointed under S. 93 of the JJengal Tenancy Act of 1885, 
no one of the co owners has power to create a mortgage on 
the whole estate ; but there is nothing in the Act to take 
away his power of dealing with his own share. The words 
of S. 98 (3) give to the manager “ the same powers as the 
co owners jointly might but for his appointment have exer- 
cised,” and the co-owners are prohibited from exercising 
any such power”, that is, any power which they might 
jointly have exercised had no manager been appointed. The 
restraint upon them is co-extensive with the power conferred 
on the manager ; it does not extend to the exercise of indi- 
vidual rights. (A/V Andrera Seoble.) AMAR CHANDRA 

Kundu V. Shoshi Hhushun Roy. 

(1903) 31 1. A. 24 = 31 C. 305 (313) = 8 C. W. N. 225 = 

8 Sar. 603. 

Manager appointed under S. 93 -/V/rtv/ j' of— Sale or 

mortgage of property by hini—Validity — **Eor the purposes 
of mauagemeut ” in S. 98 (3) — Effect. 

The powers and tluties of a manager appointed under 
S. 93 of the Bengal Tenancy Act of 1885 are defined in S. 98 
of the Act, sub-S. 3 of which section provides that “he shall 
subject to the control of the District Judge, have, for the 
purposes of management, the same powers as the co-owners 
jointly might but for his appointment have exercised.” By 
S. 100 of the Act “ the High Court may from time to time 
make rules defining the powers and duties of managers under 
the foregoing sections.” Under this section the High Court 
made a rule that “ no manager shall have power to sell or 
mortgage any property, nor shall lie grant or renew any lease 
for any period exceeding three years, without the express 
sanction of the District Judge.” 

It was contended that this rule made by the High Court 
Was ultra vires, sale and mortgage not being included in the 
terms “ for the purposes of management” contained in 
S. 98 (3) of the Act. 

Heidi over-ruling the contention, that the powers given 
by S. 98 “ for the purposes of management ” included the 
power to mortgage or to sell the property. 

Their Lordships agree with the High Court judges in the 
opinion that “ to hold that the manager has no power to sell 
or morigage would have the effect of frustrating the object 
for which, generally speaking, a common manager is 
appointed. In India, the management of a property carries 
with it the obligation of paying the dues accruing upon it ; 
and for the payment of the dues which may accrue from time 
to lime, it may become necessary either to sell, mortgage or 
grant a lease. To hold that a common manager may grant 
a lease, hut may not sell or mortgage, would have, in our 
opinion, the effect of nullifying the provisions made by the 
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Legislature for the purpose indicated in the Act. {^Sir 
Andreiv Scoble.') AMAK CHANDKA KUNDU v. SHOSHI 

Lhushun Roy. (1903) 31 I. A. 24 = 

31 C. 306 (311) = 8 C. W.N. 226=8 Sar. 603. 

S. 98 (3) — Words — For the purposes of management 

— Meaning and effect of. See UNDER THIS ACT, SS. 93, 
98— Manager appointed under S. 93. 

(1903)31 I. A. 24 = 31 C. 306(311). 

Ss. 102 & 103 — Settlement Officer's decision — Suit to 

set aside — Record of rights — Entry in — Error as to — Proof 
of — Onus on plaintiff. 

S. 103 {Ji) of the Bengal Tenancy Act provides that : — 
“ A certificate, signed by the Revenue Officer, stating that a 
record of rights has been finally published under this chapter 
shall be conclusive evidence of such publication ; and every 
entry in a record of rights so published shall be presumed to 
l)e correct until the contrary is proved.” 

fields accordingly, that in a suit brought to set aside the 
order of the Settlement Officer under S. 102 of the Tenancy 
Act, the onus is on the plaintiff to show that the entry in the 
record of rights was erroneous, and not on the defendant to 
show that it was correct (l50). {^Mr. Ameer Ali .') SrinatH 
Rai r. Pratap Udai Nath Sahi Deo. 

(1923)28 0. W.N. 145 = 33 M. L. T. 408 = 
(1923) M. W. N. 702 = A. I. B. 1923 P.C. 217. 

S. 103-B— Record of rights — Entry in — Correctness 

of — Presumption — Raiyat — Entry of tenant as a. See 

Under this act, S. 5 (5). 

(1918)45 1. A. 67=-- 46 0. 806. 

■ Record of rights — Entry in — Correctness of— Pre- 

sumption — Rent-free — Claim to land as being— Onus of 
proof of — Land proved to be within regularly assessed estate 
of proprietor . 

S. 103-B of the Act declares that “every entry in a 
record of rights so published” (namely, under the provi- 
sions of Chapter X) “shall be presumed to i>e correct until 
the contrary is proved.” Once, however, the landlord has 
proved that the land which is sought to be held rent free 
lies within his regularly assessed estate or mahal, the onus 
is shifted. In the pre.sent case, the lands in dispute lie 
within the ambit of the estate, which admittedly belongs to 
the plaintiffs and the pro forma defendants, and for which 
they pay the revenue assessed on the mauza. In these cir- 
cumstances it lies upon those who claim to hold the lands 
free of the obligation to pay rent to show by 
satisfactory evidence that they have Ijeen relieved of 
this obligation, either by contract or by some old 
grant recognized by Government. This rule was pronounced 
as long ago as 1869, in 12 M. I. A. 286 at 331 ; “The 
appellant is the zamindar; as such he has a prima facie title 
to the gross collections from all the mauzas within his 
zemindary. It lay upon the respondents to defeat that 
right by proving the grant of an intermediate tenure.” 
(Mr. Amter Ali.) JAGDEO NARAIN SiNGH v. RaLDEO 
SINGH. (1922) 49 I.A. 399 (408 9) = 2 P. 38 (48-9) = 

32 M. L. T. 1 = (1923) M. W. N. 361 = 
27 C. W. N. 926 = 71 1. C. 984 = 36 C.L.J. 499 = 
3 Pat. L. T. 606 = A. I. E. 1922 P. C. 272 = 

71 1. C. 984 = 46 M. L. J. 460. 

Settlement Officer’s decision — Suit to set aside — 

Onus on plaintiff in. See UNDER THIS ACT, SS. 102, 
103. 

Survey Officer — Entry by^ under cl. (3) of S. 103-B 

— Correctness of— Presumption. 

The entry made by the Survey Officer under S. 103-B, 
cl. (3) of the Bengal Tenancy Act is to be assumed to be 
correct until the contrary is proved, the onus of proof being 
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or the person who challenges the correctness of the entry 
(184). (A/r. Ameer Ali.) Raja DHAKESHWAR PRASAD 
Narain Singh v. Gulab Kuer. 

(1926) 63 I.A. 176 = 5 Pat. 736=7 P.L.T. 483 = 

97 I. C. 217 = A. I. R. 1926 P. C. 60. 

— Tenure-holder — Entry of person holding erver 100 

bi gluts of land as a — Correctness of — Presumption. 

A record of nights under Chapter 10 of the Bengal 
Tenancy Act, 1885, was published under which the appel- 
lants were entered as “tenure-holders” of a certain mauza. 
The rent, which had been payable under the previous settle- 
ment, was on this occasion considerably increased. The 
appellants thereupon brought a suit for a declaration that 
they were “raiyats” and not “tenure-holders” and fora 
reduction of the rent to a fair and eouitable sum under 
S. 104-H of the Act. 

fields that it lay upon the appellants to re])ut the statu- 
tory presumption that the record of rights was correct 
(S. 103-B), and, as the holding exceeded 100 bighas, the 
further statutory presumption that the holdei’s of it were 
“ tenure-holders ” (S. 5, sub-S. 5). {Lord Sumner.) 

Rajani Kanta Ghose V. Secretary of State for 
India. (1918) 46 I.A. 190 (192) = 46 0.90(99) = 

51 I.C. 226 = 23 C. W.N. 649. 

S. 104-H — Raiyat — Tenure-holder — Raiyati hold- 
ing — Meaning of. 

It is contended that not only w'ere the terms “raiyat” and 
“tenure-holder” undefined by any statute before 1885, but 
that the definition then given to them did not reproduce 
the meaning w'hich they had previously borne, and that, in 
fact, in the middle of the 19th century “raiyat” w'ould 
have Ijeen the term to apply to a person who reclaimed land 
merely in order that it might be cultivated by others pay- 
ing rent to himself, and without any intention of cultivating 
on his own account, and that such a person would have 
acquired a raiyati holding, which, though not raiyati within 
the Bengal Tenancy Act for the purposes of the definition, 
would still l)e within it for the purpose of the relief given 
by S. 104 H. No decision was produced to that effect 
(194). {Lord Sumner.) RaJANI KaNTA GHOSE v. 

Secretary ok State for India. 

(1918) 46 I. A. 190 = 46 0. 90(102) = 

61 I.C. 226 = 23 C.W.N.649. 

Ss.l04 H and 6— Chur lands — Grantee of, for re- 
clamation and letting at a profit to cultivators — Status of. 

See Under this Act, Ss. 5 and 104-H. 

(1918) 45 I. A. 190 (192 3) = 46 C. 90 (100). 

S. 105 — Application under — Bar under S. 109 of 

Act by reason of — Condition. See UNDER THIS ACT, 

S. 109— Bar under. (1929) 33 C. W. N. 706. 

S. 109 — Bar under — Condition precedent to — 

.S'. 105 of Act — Application under — Withdrawal of, with or 
without permission of Court— Effect. 

If an application is made under S. 105 of the Bengal 
Tenancy Act and subsequently withdrawn, whether with 
or without the permission of the Court, a suit on the same 
subject-matter is barred by the provisions of S. 109 of the 
Tenancy Act. It is the making of the application that 
brings into play the prohibition of S. 109. {Lord Salvesett.) 
Raja Rf^hee Case Law v. Satis Chandra Pal. 

(1929) 33 C. W.N. 705 = A.I.B. 1929 P.C. 134 = 

67 M, L. J. 43. 

Policy of. 

The policy of S. 109 of the Tenancy Act is to prevent 
multiplication of procedures by enacting that where an appli- 
cation is made in one or other of the competent Courts it 
shall be presented in that Court and in no other. {Lord 
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Salvesen.) RaJA RESHEE CaSE LAW v. SaTIS CHANDRA 

Pal (1929) 33 C.W.N. 706 = 

A. I. B. 1929 P. C. 134 = 67 M. L. J. 43. 

S. 109' A (3) — Second appeal — Question of fact- 

interference with — Jurisdiction — Li mits of—C.P.C. of 

1882, S, 584 — Applicability, 

By the operation of S. 109-A, sub-S. (3) of the Bengal 
Tenancy Act, 1885, it is plain that the right of appeal is 
limited by the provisions regulating the right of appeal to 
the High Court from a Subordinate Court, and these were 
to be found in S. 584 of C. P. C. of 1882, the power as to 
the regulation of rents being dependent and consequent 
upon the alteration of the judgment upon the specified 
grounds (186). 

Where, in an appeal under S. 109-A, sub-S. (3) of the 
Tenancy Act, the question for determination was as to the 
character of certain lands, and as to what was the measure- 
ment properly applicable, and the Higli Court reversed the 
judgment of the District judge on the ground that upon the 
documents and evidence placed before the District Judge the 
High Court would have come to a different conclusion, heUU 
that the High Court exceeded their jurisdiction, because it 
was precisely this revision of evidence which was excluded 
by the limited character of the appeal (189). {Lord 
BucktnasUr). NaFAR CHANDRA PAL v, SHUKUR. 

(1918)461. A. 183 = 46 0. 189 (1945) = 
23 0. W. N. 346 = 9L. W. 652 = 61 I. C. 760. 

S. 116 — Pivate land — Land not being — Acquisition 

of occupancy right in. 

As regards the larger area, their Lordships deem it 
sufficient to say that the learned judges of the High Court 
have correctly apprehended the law applicable to the matter, 
and they see no ground for doubting the soundness of the 
conclusion of fact arrived at by the learned judges, to the 
effect that the larger area was not the plaintiff’s private land, 
with the consequence that there was nothing in S. II 6 of the 
Bengal Tenancy Act to preclude the acquisition by the defen- 
dant of occupancy rights, and that such rights had accor- 
dingly been acquiretl (73). {Sir Arthur Wilson f) DAMODAR 

Narayan Chowdhri V. Dalgleish. 

(1911) 38 I. A. 65 = 38 C. 432 (445) = 
16 0. W. N. 346 = 9 M. L. T. 364 = 8 A. L. J. 441 = 

13 0. L. J. 512 = 13 Bom. L. B. 396 = 
9 I. C.913 = (1911) 2M. W N. 182. 

“ — S. 120 — Private lands — Terms in use for^ tpi 
Bihar — Khudkasht — Meaning of. 

Besides the words Sirand Zerait the term Khudkasht is 
in common use in this part of Bihar as a synonym of Sir. 
Khudkasht literally means “ one’s own cultivation ’’ (180). 
{Mr. Ameer Ali.) RaJA DHAKESHWAR PRASAD NARAIN 

Singh v. Gulab Kuer. (1926) 63 I. A. 176 = 

6 Pat. 735 =7 P. L. T. 483 = 971. 0. 217 = 

A. I. B. 1926 P. C. 60. 

Words — Bakasht^’ Meaning — Bihar. 

fn Bihar the revenue officers invented a new designation 
for lands in regard to which it was difficult to a.scertain 
whether they were Sir or Zerait, or whether they were 
*‘4iyati lands temporarily in the possession of the Zemin- 
dar. They called such land “bakasht.” The w'ord “bak- 
3sht” literally means “in the cultivation of,*’ and it con- 
veys to all intents and purposes the same meaning as 
•thudicasht, which is admittedly the same as Sir or Zerait. 
ft might, however, imply raiyati lands that had temporarily 
Come into the possession of the landlord and were tempo • 
■■arily under his cultivation (180,185). {Mr. Ameer Ali.) 
Haja Dhakeshwar Prasad Nar AIN Singh z/. Gulab 
Kuer. (1926) 63 I. A. 176 = 6 Pat. 736 = 

7 P.L.T. 483=97 LO. 217=A.I.It. 1926 P.O. 60. 
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Zerait land — Proof of— Quantum, 

All the lands in suit were in the Ijed of the river Ganges 
until shortly before 1843, whether owing to erosion or 
not was not known. The lands to which the suit related 
consisted of 228 bighas and odd, which emerged from the 
Ganges shortly before 1843, and in 1843 became suitable for 
cultivation, and of 25 bighas and odd, which in or shortly 
before 1902 emerged from the Ganges, and in 1904 were 
suitable for cultivation. In 1843 the (Government, which 
was carrying on a stud-farm, got possession of all the lands 
which had then emerged from the Ganges, and thencefor- 
ward for about 30 years cultivated them for the purposes of 
supplying food and fodder for the horses at the stud-farm. 
Whether the Government held the lands under a written 
lease or under an oral agreement was not known. In 1873 
the Government surrendered the lands to the then Maha- 
raja of Durmaon, and quitted po.ssession of them. There- 
after the Government ilici not make any claim to any inte- 
rest in the lands. 

After the Government (juitted possession tlie Maliaraja 
of Dumraon let the said lands to F first for a term of years, 
and then in 1883 fora further term of years. A’ in his 
kabuliyat admitted that he could under no circumstances 
acquire occupancy right in the lands, and that at the 
expiration of the term the proprietor had full right to keep or 
settle them as his Zerait. After sometime F w’as granted 
occupancy rights in the lands by the Maharajah. F subse 
quently became in arrear in the payment of rent, a decree 
was r)l)tained against him, and in execution thereof his right 
and title to the lands were, in March 1896, sold by auction, 
and were purchased by the Maharajah of Dumraon. There- 
after tlie Maharajah let the lands to A (not a predecessor in 
j interest of the defendants) for a term of 5 years. In 
' November, 1902, the then representative of the Maharajah 
of Dumraon let all the lands in suit to tlie father of the 
defendants for a term of 7 years. A patta and a kabuliyat 
were exchanged between the parties, in each of which tl>e 
lands let were described as Zerait lands, and it was expressly 
agreed that no right of occupancy in favour of the tenant 
should accrue, that the tenant was not entitled to transfer 
his interest in the lands to any otlier person, and that on the 
expiration of the tenancy the proprietors should be entitled 
to keep the land in his direct possession as Zerait, or to let 
it to any person. The land let was described as Jaiwala 
Zerait land. After the death of their father, the defendants, 
under the guardianship of their mother, continued in pos- 
session of the lands as cultivating tenants for the remainder 
of the term, except for a temporary dispossession of them 
by trespassers who had no title. In 1908, the defendants’ 
mother, acting on their l>ehalf, took the lands in suit in 
temporary shikmi cultivation for a term of nine years from 
the manager under the Court of Wards of the estate of the 
Maharajah. The kabuliyat then executed by the defendants’ 
mother was nearly to the same affect as that given by their 
father in 1902. In 1910 the defendants and their mother 
brought suits in ejectment against the trespassers, and in 
their plaints in those suits they described the lands as the 
Maharaja’s Zerait lands. 

In a suit in ejectment brought in I9l7 by the then Maha- 
rajah of Dumraon against the defendants, held, that there 
W’as ample admissible evidence that the suit lands were 
Zerait of the Dumroan raj, and that the defendants had no 
right of occupancy in them, even if a strict view' was taken 
in favour of the defendants of S. 120 of the Bengal Tenancy 
Act. 1885 (175). {Sir John Edge.) BINDESHWARI 
Prasad Singh v. Maharajah Ke.sho Prasad Singh. 

( 1926 ) 63 I.A. 164 = 5 Pat. 634 = 7 Pat. L.T. 663 = 

31 C.W.N. 74=44 O.L.J. 86 = A.I.B. 1926 P.C. 79 = 

96 I. 0. 1026=61 M, L. J. 687. 



2SS 


THE PRIVY COUNCIL DIGEST 



BENGAL ACTS— (6Wr/.) 

Tenancy Act VIII of 1885. S. 120 ) 

S. 120, Sub S. (2) — Kabuliyat subsequent to 

2 — 3 — 1883, admittinyr Zerait nuture of lands let- — Admissi- 
bility in erddence of^V alite of. 

It was held in 13 C. W. N. 135, on a construction of 
S. 120 of the Bengal Tenancy Act, before it was amended 
in 1907 by Bengal Act No. 1 of 1907, that an admission 
made by the tenant in a kabuliyat executed after 2 — 3 — 1883 
that the land let was Zerait land was relevant and admissi- 
ble evidence on a question as to the character of the lard, 
and that the question of its probative force was a question 
of fact for the lower appellate Court. Their Lordships 
agreed with that construction (173*4). 

Sub-S. (2) of S. 120, as their Lodships construe it, does 
not exclude as inadmissible evidence that subsequent to 
2 — 3 — 1883, the tenant admitted that the lands let to him 
were Zerait lands of the landlord ; such an admission is rele- 
vant and admissible evidence, but it is probative evidence 
only, which, like any other relevant fact, has to be consi- 
dered, and such weight givei^ to it as under the circumstan- 
ces of the case it is entitled to have (174). {Sir John 
Edge.) BINDESHWARI PRASAT) SINGH v. MAHARAJAH 

Kesho Prasad Singh. 

(1926)53 I.A. 164 = 5 Pat. 634 = 7 Pat L, T. 553 = 

31 C.W.N. 74=44 C.L.J. 86 = A.I.R. 1926 P.C. 79 = 

95 I.C. 1025 = 51 M.L.J. 587. 

S. 120, Sub-S. (2) (a) — Agreement or compromise in 

— Meaning of — Kabuliyat containing statement as to nature 
of land let if an. 

What does 2 (^?) of S. 120 of the Act mean ? It is clear 
that land cannot be recorded as a proprietor’s private land 
by reason of its having been decided to be such private 
land by a decree which was proved to the satisfaction of the 
Revenue Officer to have been obtained from the Court by 
collusion or fraud. And it is also clear that nothing in 
such a decree can affect the character of the land if it is 
proved to the satisfaction of the Court in a suit of eject- 
ment that the decree was obtained by collusion or fraud. 
But what is the meaning of “any agreement or compromise” 
in S. 2 GO ? In their Lordships’ opinion “ any agreement 
or compromise” in S. 2 {a) must refer only to an agree- 
ment or compromise of a question in discussion as to the 
character of the land at the time when the agreement or 
compromise was made. If when land is let in Bengal or 
Bihar there is no doubt, and consequently no discussion or 
compromise as to the character of the land, it is difficult to 
understand why the agreement for letting of the land, lease, 
patta, or kabuliyat, which contains a statement of the char- 
acter of the land, should not be admissible in evidence 
against a party to it. Sub-S. 2 («) does not displace the 
view that the admission by the tenant in a kabuliyat exe- 
cuted after 2—3—1883 that the land let is Zerait land is 
relevant and admissible evidence on a question as to the 
character of the land (174-5). {Sir John Edge.) BIN- 
DESHWARI Prasad Singh v. Maharajah kesho 
Prasad Singh. (1926) 63 I.A. 164=6 Pat. 634 = 

7 Pat. L. T. 553 = 31 C.W.N. 74 = 44 C.L.J. 86 = 

ALE. 1926 P.C. 79 = 95 I. C. 1025 = 

61 M.L.J. 587 

Sg. 159 to 177 — Sub-tenure holders — Protection 

afforded to— Lumping together of several tenures in one 
order for sale — Legality of , 

The provisions of Ss. 159-177 of the Act are devised for 
the purpose of protecting the persons interested in each 
separate tenure put up for sale. A sub-tenure holder may 
have to pay the arrears due upon the whole tenure under 
which he holds, but no more; and it would defeat the object 
of the Act if several tenures could be lumped together 
in one order for sale so that a sub-tenure holder to get pro- 
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lection would have to pay the arrears not only on the 
specific tenure under which he held, but on other tenures 
w’ith which he had no connection. 

To defeat the claim of a sub-tenure holder, the Zemindar 
auction-purchaser must show that his proceedings were 
taken in respect of separate tenures and gave the sub- tenure 
holders the protection to which they are entitled under the 
Act as stated above. {Lord Atkin ) PUAFULLA NATH 

Tagore v. Satya Bhusan Das. 

A. I. E. 1929 P.C. 171. 

• -S. 161 — Incumbrance — Interest allowed to grow up 

by sufferance and negligence of ialuqdar if an. 

Qua're, whether an interest not directly created by the 
talukdar, but allowed to grow up by his sufferance and 
negligence, is an incumbrance within the definition given to 
that word in S. I6l of the Bengal Tenancy Act (507). 
(I^rd Phillimore.) BlI'kADAS PAL CHOWDHURV V, 

KaiMini Kumar Lahiki. (1921) 48 LA. 499 = 

49 C. 27 (36) = 30 M.L.T. 138 = 26 C.W.N. 466 = 

4 U.P.L.E. (P.C.) 53 = (1922) P.C. 48 = 
15 L.W. 180 = 66 I.C. 674 = 41 M.L.J. 638. 

Ss. 161 & 167 — Patni talnq — Kent sale — Incum- 
brances — Purchaser's suit to avoid — Onus ofi plaintiff — 
Lakhiraj land — Tenant's claim on ground of. 

A purchaser at a rent sale of a putni taluq attempted to 
take possession of a portion of the lands included in it but 
was resisted by tenants who claimed to hold them as revenue 
free or as lakhiraj. He then served notices under S. 167 of 
the Bengal Tenancy Act of 1885 treating the interests 
which they claimed as incumlirances which he had power 
under the Act to avoid. They persisted in their claims and 
the purchaser thereupon instituted a civil suit. The only 
evidence adduced by him was a .series of registers and 
thakbust maps and thak statements in none of which the 
suit lands were shown to be lakhiraj, altliough there were 
instances in whicli other lands were mentioned as being 
lakhiraj. He did not show tliat any rent had ever been 
received in re.spect ot the suit lands. There was, on the 
other hand, a mass of evidence to show that the defendants 
and their predecessors had occupied the suit lands revenue- 
free for periods greatly exceeding 12 years. 

Ileld^ that, in the absence of any indication that the suit 
holdings as revenue-free tenures had an origin either by 
creation or hy the .sufference of a putnidar since 1807, the 
High Court was right in saying that the proper presumption 
was that they ran back to a period antecedent to the creation 
of the taluk, or, to put it in another way, that it lay upon the 
plaintiff to show an origin subsequent to the creation of the 
putni taluq if he were seeking to avail himself of S. 167 of 
the Act, and to annul those interests as incumbrances 
(505-6). {Lord Phillimore.) BIPRADAS PaL ChOWDHURY 
V. Kamini Kumar Lahiri. (1921) 48 I. A. 499 = 

49 C. 27(34) = 30 M. L. T. 138 = 26 C. W. N. 466 = 

4 U. P. L. E. (P.C.) 53 = (1922) P. C. 48 = 
15 L. W. 180 = 661. C. 674 = 41 M. L. J. 638. 

Ss. 161 & 170 — Separate holdings of one holder — 

Single suit by Zemindar in respect of — Maintainability — 
Separate sales of holdings in — Decree in suit if may pro 
vide for — Proceedings for separate sales not taken by Zamin 
dar — Effect. 

Under the C. P. C., the Zemindar may join in one suit 
claims against a holder in respect of all his separate lioldings. 
Such a suit can result in a decree or decrees to sell the 
tenures separately so as to give the purchaser power to 
annul the incumbrances on each .separate tenure. There is 
nothing in the C. P. C. or in the Bengal Tenancy Act to 
prevent the decrees and orders in such a suit from being so 
, moulded as to enable their provisions to apply distributively 
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U) the separate holdings in respect of which the suit is 
brought, liut obviously if the original suit is brought in 
respect of separate tenures the plaintiff must see that the 
subsequent process takes such a form that the tenures are 
in fact sold separately, so that each ntay )ye redeemed sepa- 
rately by the incumbrancers of such separate j>art pursuant 
to S. 170 of the Act. 

//<•/</, that, in the case before their lx>rdships, though the ! 
Zemindar had joined in one suit a claim m resjxictof several 
tenures, the proceedings taken by him were ineffective to 
annul the 11 incumbrances of which the plaintiff was then 
the holder. (ZtW Jfh'ji.) Pk \1-UM.A NatH Tahohe r-. 

Satya Bhusan Das A I. R. 1929 P. C. 171. 

S. 167. 

In a suit to obtain khas ]K>st-v''ion of n 1 ou^alIS which 
were comprised in a putni taluq which had been purchased 
by the plaintiffs at an auction sale under a decree for rent, 
the Subordinate Judge found that services of the notices 
under S. I07 of the Bengal Tenancy Art, 11:^85, had not 
been proved, and dismissed the suit. It wa.s contended 
Ijefore him that the notices had Ijeen served in the manner 
prescribed for the service of a summons on a defendant 
under the Code of Civil Procedure. 1882, and also by pro- 
clamation and beat of drum and by posting them on 
some con.spicuous place in the village in (jiiestion, and that 
under the circumstances of the case either manner of service 
was sufficient. On appeal, the High Court not l>eing satisfi- 
ed that there was in the village in question an office where 
the rent was usually paid, and finding that the notices had 
l>een served by proclamation and l>eat of drum and by jiost- 
ing them on trees in the villages, held that the notices 
required by S. 167 of the Bengal Tenancy .\ct, liS85, had 
l^een duly served in one of the manners prescribed for ser- 
vice of such notices by the Covernment rules then in force. 
Their Lordships finding on the evidence that the notices 
were served in the manner prescribed for the service of a 
summons on a defendant under the Code of Civil Procedure, 
1882, which was in force at the time when the notices were 
served, held it unnecessary to express an opinion as to 
whether there had or had not been effective service by pro- 
clamation and beat of drum, and by posting the notices as 
required by the Government Rules relating to the service of 
such notices. {Sh John lulge.) AN.-VNDA GOPAL 
Nakak Chandra Pai.. (1913) 18 C. W. N. 259=- 

211. C. 928 26 M. L. J. 86. 

Ni'tict under — Invalidity of^ because of lapse of 

uiore than a year after date of notice of sale — Plea of — 
Appeal — Maintainability for first time in. 

In this case a question arose as to whether the notices under 
S. 167 of the Bengal Tenancy Act were invalid because they 
had not been served within one year from the date of the 
sale or the date on which the purchaser first had notice of 
the incumbrance whichever was the later. The purchaser 
did not act within one year from the date of the sale, but 
alleged that he did act within one year of his having notice. 
No point to the contrary was made in the Courts lielow the 
High Court, and no issue was taken. Nevertheles.s the High 
Court held, acting upon probabilities, that the purchaser 
must have had notice more than a year before he acted. 

Hcldy that the High Court was w rong in deciding the 
point against the purchaser in the way it had clone, and 
that If the point were of importance, their Lordships would 
have remitted the case in order that an issue as to that point 
might have been stated and found (507-8). {^Lord Philli- 
more,) BiPRADAS PAL CHOWDHURY v, KAMINI KUMAR 
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LAHIKI. (1921) 48 I. A. 499-49 0. 27 (36-7)- 

30 M- L.T. 138-26 C. W. N. 466- 
4 XJ. P. L. B. (P. C.) 63 = (1922) P. C. 48 = 
15 L. W. 180 = 66 I. C. 674 = 41 M. L. J. 638. 

S. 174 — Applicability — Orissa — Rent sale tinder 

Peng. Alt VIII of 1865 pursuant to Collector's decree — 
Setting aside of. 

Since the extension of Ch. XIV of tlie Bengal Tenancy 
Act (VIII of 1885) to Orissa, a sale in that division under 
liengal Act VIII of 1865 for arrears of rent due under a 
decree obtained in the Collector’s Court is liable to lie .set 
aside under S. 17^ of the Act of 1885, upon the judgment- 
debtor depositing in Court witliin thirty days of the sale 
the amount recoverable under the decree. {Lord Dunedin.) 

Lak8HiMidak Mahanti V . Ratnakar Mahapatra. 
(19S1)48I. A. 123=18 C. 811-25 C.W N. 1009 = 
(1921) M.W.N. 399 = 2 P.L.T. 463-11 L.W. 368- 

61 I. C. 1 -30 M.L.T. 32 -40 M.L J. 546. 

S.179— 7 \’rmancntl\'-sdilcd area — Lands in Sunder- 
bans granted by Government if, 

Ap|)ellants were grantees from the Government of laud in 
the Sunderbans under a grant, dated December, 1880. By 
the terms of the grant the payment of the rent to the Gov- 
ernment was not to commence for twenty years from 1861, 
and was to go on at increasing rates until the expiration of 
00 years, wlien the following clause came into force. Then 
after the OOrh yeai the grant shall be liable to survey and 
re-seltlement, and to such moderate assessment as may seem 
proper to the Governmenl of the day, the proprietary right 
in the grant and the right of engagement with (jovernmenl 
remaining to the grantees, their heirs, executors or assigns, 
under the conditions generally applicalile to the owners of 
estates not permanently .settled ; and that re\enue equal to 
the amount annually paid from the 5lst to the 00th year 
shall be paid annually by the grantees, their heirs, executors 
or assigns, until such survey and re-settlement or re-assess- 
ment as is described above be effected.” 

//<•/</, that the terms of the grant were not siu h as to 
render the lands to which it referred “ a permanently- 
settled area,” within the meaning of S. 170 of tlie Bengal 
Tenancy Act of 1885. 

The term.s of the grant are in such strong contrast with 
what is known as ” permanent settlement ” in India that 
the appellants have failed to establish that the lands are 
situated in a permanently-settled area. {Lord Moulton.) 
KHKTRAMONI DASI V. jiBAN KRISHNA Kt’NDH. 

(1920) 48 I.A. 39-48 C. 473-25C.W.N. 361 = 
14 L.W. 248-33 C.L.J. 214-60 I. C. 1 = 
30 M. L. T. 196 =40 M.L J. 232. 

Ss. 179, 2 (12) — Permanently-settled area — Lands 

in Snnderb'ins granted by Goi'ertiment in December 1880//** 
The appellants were grantees from the Government of 
land situated in the Sunderbans. The grant to the appel- 
lants was not made until December, 1880. 

//eld, that the grant to the appellants did not come with- 
in the description of ‘‘ permanently-settled area ” within the 
meaning of S. 179, read with S. 2, sub-S. 12, of the Bengal 
Tenancy Act, 1885, if the description was taken literally. 
{Lord Moulton.) KHETKAMONI DASI v . jiB.VN KRISHNA 

KUNDH. (1920) 48 I. a. 39-48 C. 473 (479)- 

26 0. W. N. 361 = 14 L. W. 248-33 C L. J. 214 = 
30 M. L. T. 196 = 60 I. C. 1 - 40 M. L. J. 232. 

— Ss. 179 and 62 — Permanently-settled area — Lands 

not w ithin — I^ase of — Diminution of area of holding 

Abatement of rent — Tenants right to. UNDER THIS 

ACT, SS. 52 AND 179. (1920) 48 I. A. 39 = 48 C. 473 , 
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— S. 180 — Raiyai — Chur iaud' — ^)ccupaucy ri ght iu— 

Acquisi ti on of — Conditi ons. 

A raiyat cannot acquire under S. 180 of the Bengal Ten- 
ancy Act> 1885» a right of occupancy in chur land until he 
has held the land for twelve continuous years. {Sir John 
Ed^^e.) MiDNAPUR ZeMINDARY CO., I.TD. NARESH 
Narain ROY. (1924) 61 LA. 293(298) = 

51 C. 631 = 26 Bom. L. B. 661 = 
A. I. R. 1924 P. C. 144 = 35M.L.T. 169 = 
20 L. W. 770 = (1924) M. W. N. 723-80 I. C. 827 = 
29C.W.N. 34 = 23 A. L. J. 76 = 47 M. L. J. 23. 

S. 188 — Co-sharer landlords — Right of each of, to 

sue separately for his share of rent — Agreement establishing 
--Effect. 

Their Lordships have no inclination to question the course 
of rulings in Bengal by which it has been held that agree- 
ment, either expressly proved or implied by the conduct of 
the parties, may establish the right to sue separately for the 
shares of rent receivable by the separate shareholders. {Sir 
Arthur JVilson.) PRAMADA NATH KOY v. RaMANI 

Kanta Roy, (1907) 36 I. A. 73 (77)=35C. 331 (344) = 
3 M.L.T. 151 = 7 C. L. J. 139 = 12 C.W.N. 249 = 

10 Bom. L. R. 66 18 M. L. J. 43. 

Co-sharer landlords — Suit for arrears of rent by 

one or som: of makin gothers defendants — Maintainability 
• — Rent in arrear is debt. 

The right to recover a debt arises under the general 
law. A suit for recovery of rent does not require the autho- 
rity of the Bengal Tenancy Act, nor does the Act purport 
to authorise such a suit. One or some joint landlords may 
therefore institute a suit for the recovery of arrears of rent, 
making the others defendants (6). {Lord Alacnaghten ) 

Jatindra Nath Chowdhri v. Prasanna Kumar 
BaNERJEE. (1910) 38 I. A. 1 = 38 C. 270 (277) = 

13 C. L. J. 61 = 15 C.W.N. 74 = 9 M.L.T. 1 = 
(1911) 2 M.W.N. 119 = 13 Bom. L.R. 1 = 8 A.L.J. 1 = 

8 I.C. 842=21 M. L. J. 92. 

Co-sharer landlords — Suit for entire arrears of rent 

by one or some of, making others defendants 

S. 188 of the Act does not preclude a suit by a sharer for 
the rent of the entire tenure, making his co sharers who have 
refused to join him as plaintiffs-defendants. The filing of a 
suit is not a thing which the landlord is, under the Act 
required or authorised to do. It is an application to the Court 
for relief against an alleged grievance, which the plaintiff 
is entitled to submit, not by reason of any provision of the 
Tenancy Act, but under the general law (78). {Sir Arthur 
Wilson.') Pram ADA NATH ROY v. RAMANI KaNTA ROY. 
(1907) 35 I. A. 73 = 36 C. 331 (346) = 3 M.L.T. 161 = 
7 C. L. J. 139 = 12 C.W.N. 249 = 10 Bomu L R. 66 = 

18 M. L. J. 43 

♦ 

■ Co-sharer landlords — Suit for entire arrears of rent 

by one of, making others defendants — Agreement establish- 
ing right of each sharer to sue separately for his share of 
reut — Effect, 

By the express terms of the Act in the event of rent 
being unpaid, the owners of the Zemindari interest are 
entitled, by suit under that Act, to bring a putni to sale, with 
the consequences prescribed by the Act. Under the general 
law, a sharer, whose co sharers refuse to join him as plain- 
tiffs, can bring them into the suit as defendants, and sue for 
the whole rent of the tenure. This is also the law applica- 
ble to a suit for rent brought by a co-sharer landlord under 
the Bengal Tenancy Act, unless there be something to 
exclude the case from the operation of the general rule. An 
agreement, expressly proved or implied by the conduct of the 
parties, establishing the right to sue separately for the shares 
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of rent receivable by the separate shareholders, merely 
affects the right to sue separately for rent, and in no other 
respect modifies the terms of the holding. The right to bring 
the tenure to sale for arrears of rent therefore remains in- 
tact, and also the right of one sharer to sue, making his 
co-sharers defendants when they will not join as plaintiffs 
(77-8). {Sir Arthur Wilson.) PrAMADA NATH ROY J'. 
Kamani Kanta Roy. (1907) 36 I. A. 73 = 

36 C. 331 (344 5) = 3 M.L.T. 161 = 7 C-L.J. 139 = 
12 C.W.N. 249 = 10 Bom. L.R. 66 = 18 M.L.J, 43. 

• Co- sharer landlords — Euhancemeui of rent — Suit 

for, by one or some of them, making others defendants. 

S. 188 of the Act prohibits one or some of two or more 
joint landlords from suing to enhance the rent unless both 
or all of “ the fractional landlords,*’ as they are sometimes 
called, join in the suit as co-plaintiffs. The section requires 
that the joint landlords must act together. In order to com- 
ply with that provision the persons referred to must take 
common action. It is not enough if one of the joint land- 
lords sues as plaintiff making those who do not concur with 
him defendants (5). {Lord A/acnaghten.) JaTINDRA 

Nath Chowdhri v. Prasanna Kumar Banerjee. 
(1910) 381. A. 1 = 38C. 270 (276-7) = 13 C.L.J.61 = 
16 C.W.N. 74 = 9 M.L.T. 1 = (1911) 2 M.W.N. 119 = 
13 Bom. L.R. 1-8 A.L J. 1 = 8 I.C. 842 = 21 M.L.J. 92. 

Words — 7'hifig required or authorised by AcE — 

Suit for arrears of rent if a. 

The bringing of a suit for arreai*s of rent is not a thing 
which the landlord is under the Act required or authorised 
to do within the meaning of S. 188 of the Bengal Tenancy 
Act (6). {Lord Maeuaghtenf) JATINDRA NAI H CHOW- 
DHRI V. Prasanna Kumar Banerjee. 

(1910) 38 I.A. 1=38 C. 270f277) = 13 C.L.J. 51 = 
15 C.W.N. 74 = 9 M.L T. 1 = (1911) 2 M.W.N. 119 = 
13 Bom. L.R. 1 = 8 A L.J. 1=8 LC. 842 = 21 M.L.J. 92. 

- — IVords — “ Thing authorised by the Act ” — Suit for 

enhaucemeut of rent if a — Tenure-holders — Occupancy ryots 
— Cases of. 

The institution of a suit for enhancement of rent is a 
thing authorised by the Act within the meaning of S. 188 of 
the Bengal Tenancy Act in the case of tenure-holders as well 
as in the case of occupancy ryots (5). {Lord ,1/aenaghten.) 

JATINDRA Nath Chowdhri r. Prasanna Kumar 
Banerjee. (1910) 38 I. A. 1 = 38 C. 270(276-7) = 

13 C.L.J. 61 = 15 C.W.N. 74 = 9 M.L.T. 1 = 
(1911) 2 M.W.N. 119 = 13 Bom. L.R. 1 = 8 A.L.J. 1 = 

SIC. 842 = 21 M.L.J. 92 

bCH. Ill, Art. 1 (^/). 

Applicability — APon-oceupaney raiyat s — Persons not 

in la7v. 

Art. I {a)oi Sch. Ill of the Bengal 'renaiity Act, 1885, 
does not apply to suits to eject persons who were not in law 
non-occupancy raiyats of the land (91). {Sir John Edge.) 
JaGARNATH DaSS V. JANKI SiNGH. (1922) 49 I.A. 81 = 

1 Pat. 340 (350) = 26 C.W.N. 833 = 3 Pat. L.T. 197 = 
66 I.C. 337 = 36 C.L.J. 606 = (1922) M.W.N. 410 = 
(1922) P. C. 142=31 M.L.T. (P. C.) 231=43 M.L J. 66. 

Effect — Non-occupancy raiyai — Status or rights oft 

not created or conferred by Article. 

S. 45 of the Bengal Tenancy Act, 1885, was repealed, and 
the period of limitation which had been prescribed by it was 
by the Bengal Tenancy (Amendment) Act, 1907, inserted in 
Sch. Ill, as Art. 1 {a). It is quite clear that Art. 1 {a) did 
not create or confer upon any one the status or rights of a 
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BBNGAL ACTS— 

Tenancy Act VIII of 1886— (CW^A) 

ScH. Ill, Art. 1 0?) — (cVwA/.) 
non -occupancy raiyat (89). {Sir John JAGARNATH 

Dass V. jANKi Singh. (1922)49 I A. 81 = 

1 Pat. 340(348) = 26 C W.N. 833 = 
3Pat. LT. 197 = 36 C.L.J. 606 =(1922) M.W.N. 410 - 
(1922) P. C. 142 = 31 M.L.T. (P.C.) 231 = 66 I.C. 337 = 

43 M.L.J. 55. 

.Von oicnpant y raiyat within mfaniny^ of «— Who 

is a. 

The noii-occupaucy raiyat of Art. 1 (< 7 ) of Sell. Ill of Hen- 
gal Tenancy Act of 1885, must be a person who before his 
term had expired had acquired the status and rights of a 
non-o:cupancy raiyat (89). {Sir John Ed^e.) JAGARNATH 

Dass v, Janki Singh. (1922) 49 I. A. 81 = 

1 Pat. 340 (348) = 26 C.W.N. 833 -3 Pat. L. T. 197 = 

36 C.L.J. 606 =(1922) M.W N. 410 .-=(1922) P. C. 142 - 
31 M. L. T. (P.C.) 231 = 66 I.C. 337 = 43 M L J. 65. 

fdon ocoupancy raiyats within mcaninj^ of repealed 

S, 45 — Persons who were not-^Snit to ejeet — Limitation. 

Art I {a) of Sch. Ill of the Hengal Tenancy Act. 1885, 
did not extend the limitation of six months to suits to eject 
Ijersons who had not been non-occupancy raiyats within the 
meaning of the repealed 8 . 45 (89). {Sir fohn Edgef^ 
JAGARNATH DaSS V. JaNKI SiNGH. (1922) 49 I, A. 81 = 

1 Pat. 340 (348) = 26 C.W.N. 833 = 3 Pat L.T. 197 = 

36 C.L.J. 606 = (1922) M.W.N. 410 = (1922) P.C. 142- 
31 M.L.T. (P C.) 231-66 I.C. 337 = 43 M.L.J. 55. 

— ——Private lands—l^’sscc of -Suit to ejeet ^ after expir- 
ation of lease — Limitation— Limitation Jet, Art, 139 

Applicability. 

The plaintiff was the proprietor of the .suit land, which 
was, within the meaning of S. 116 of the Bengal Tenancy 
Act, 1885, proprietor’s private land. J held the land as a 
tenant under a lease which had been granted by the prede- 
cessor in title of the plaintiff for a term of nine years, which 
expired on May 31, 1912. On the expiration of the term 
the plaintiff demanded possession of the land, but J refused 
to quit and give up [x>ssession. Thereupon the plaintiff 
instituted on 5 — 12 — 1912 the suit out of which the appeal 
arose to eject J. 

Held, that the period of limitation applicable to the case 
W'as that prescribed by Art. 139 of the Limitation Act of 
1908, and not that prescribed by Art. 1 (r;) of Sch. Ill of 
the Bengal Tenancy A*:t, 1885. 

The crucial question in this case is — when, if at all, and 
how had J acquired before May 31, 1912, the scatus and 
rights of a non-occupancy raiyat ? He had not acquired 
that status or those rights under Ch. VI, as that Chapter 
does not apply to the private lands of a proprietor, and it 
was only under that Chapter that the .status and rights of a 
non-occupancy raiyat could l>e acquired. The definition of 
“Tenant” in S. 3 (3) of the Act applied to the position of J 
during the continuance of the term for which he held the 
land, and did not apply to J’s ix>sition after his tenn had 
expired, as then, in the circumstances of this case, J became 
a trespas.ser liable to Ire ejected (89). {Sir John Edgef) 
jAGARN.vi'H Dass V. Janki Singh. (1922) 49 l. A. 81= 

1 Pat. 340 (348) -26 C. W. N. 833 = 

3 Pat. L. T. 197 = 36 C. L. J. 606 = 
(1922) M. W. N. 410 = (1922) P. C. 142 = 

31 M. L. T. (P.C.) 231 = 66 I. C. 337 = 43 M. L. J. 65. 

Village Chaukidari Act VI of 1870. 

-S. Assigned — Meaning, 

The word “assigned” in S. 1 of Bengal Act VI of 1870 
means lands “assigned” by Government or appropriated • 


BENGAL ACTS— (CV/z^-Zc/.) 

Village Chaukidari Act VI of 1870— (6V//6/.) 

under its authority or with its permission. Not only does 
the form of the “ transferring order ” in Sch. C of the Act 
clearly show that the expression “assigned” is applied to 
lands ‘‘as.signed” by Government as explained above, for the 
maintenance of the Chaukidars and in respect of which they 
reserved the right to resume and transfer to the Zemindar 
subject to an additional assessment ; but the resolution by 
which the Act was extended to Oris.sa leaves no iKts.sibility 
] for doul)t what the C^overnment understood the Act to mean 
j (42). {Mr. Ameer Ali.) SECRETARY OK St.ATE FOR 
INDIA f. KIRTIBAS BHUPATI HaRICHANDAK MAH \- 

P.VFKA. (1914) 42 I. A. 30 = 42 C. 710 (728-9) = 

17 M. L. T. 1=2 L. W. 2 = 17 Bom. L. R. 32 = 
19 C. W. N. 96 = 26 C. L. J. 31 = 26 I. C. 676- 

28 M. L. J. 457. 

S. 51 — Chowkidari Chakeran laiuls— -For ca.ses 

relating to, .rcf CHOWKIDARI CHAKERAN LAND.s. 

Contract — Meaning of. 

The word "contract” itself primarily mean^ a liansaction 
which creates personal obligations, but it may, though less 
exactly, refer to transactions which create real rights. It is 
in this latter sense that the word is used in S. 5l of Hengal 
Act VI of 1870, and the rights thereby reserved to the 
patnidars, comprehensively included in the word “contracts’* 
are real rights 057). {Lord BuckmasUr.) KaNJIT SiNGH 
T'. Maharaj Bahadur Singh. (1918) 46 I. A. 162 = 

46 C. 173 (181-2) = 26 M. L. T. 8 = 
23 C. W. N. 198=16 A. L. J. 964 = 
21 Bom. L. B. 506-10 L. W. 83-29 C. L. J. 193 = 

45 I. C. 265-36 M. L. J. 728. 

BENGAL LAND TENURES. 

See Land Tenures — Bengai.. 

BENGAL REGULATIONS. 

acquisition of Land for Public Purposes Keg. I 

OF 1824. 

alluvion and Diluvion Reg. XI of 1825. 

Civil Procedure Reg. IV of 1793. 

Court of Wards Reg. x of 1793. 

COURT OF Wards Ceded Provinces Reg. LII of 
1803. 

Decennial Seitlement Reg. VIH of 1793, 
Execution of Decrees Reg. vii of 1825. 

Execution Sales of Malguzarv Lands Keg. XX 
of 1795. 

Execution Sales of Malguzary ani^ L\khikaj 
Lands Reg. XLV of 1793. 

Government Indemnity Reg. XI of 1822. 

Grant of Leases Reg. XLIV of 1793. 

Inheritance Reg. XI of 1793. 

Inheritance Reg. X ok 1800. 

Interest Reg. XV of i793. 

Interest, Ceded Provinces Reg. XXXIV of 1803. 
Land Conditional Sales Reg. i of 1798. 

Land Mortgage Redemption and Foreclosure 
Reg. XVII OF 1806. 

Land-Revenue Assessment Reg. I of i80i. 

Land-Revenue Assessment (Resumed Lands) 
Reg. II of 1819. 

Land-Revenue Assessment (Resumed Lands) 

REG. Ill OF 1828. 

Land-Revenue Sales Reg. V of 181.2. 
Land-Revenue Seitlement Reg. vii of 182^ 
Limitation Reg. ll of 1805. 
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Minority of Landholders Reg. XXVI of 1/93. 

Partition of Revenue-Paying Kstates Reg. XIX 
OF J8J4. 

Permanent Settlement Reg. I of 1793. 

Putni Taluqs Reg. VIII of 1819. 

Recovery of Arrears of Rent ani> Revenue 
Reg. VII of 1799. 

Registry of Deeds Reg. XX of 1812. 

Resisting Process Reg. XI of i796. 

Revenue-free Lands (Badshahi (Jkanis) Keg. 
XXXVII OF 1793. 

Revenue-free Lands (Non-Badshahi Grants') 
Reg. XIX OF 1793. 

Revenue-free Lands Reg. VIII of 1800. 

Security from Foreign J.itigants Reg. Xiv of 
1829. 

Sonthal Parganas Permanent Settlement 
Reg. Ill OF 1872. 

ZiLLAH Courts Reg. Ill of 1793. 

Regulations of 1781 and 1787, 

Regulation XIV of i793. 

Regulation i of 1845. 

Acquisition of Land for Public Purposes 

Beg. I of 1824. 

S. 9, Cl. (3 ) — Khalari payments — A'ature of -Pay- 

mcnt called or treated as “ rent ” — Effect, 

It is quite immaterial whether the khalari payments are 
called payments, or rents, or remissions. They seem, properly 
speaking, remissions within the meaning of S. 9, cl., (3) 
of Regulation I of 1824, but their being called or treated as 
‘‘rents” would not affect the force of the Regulation (188). 
iSir Robert P. Collier.') SECRETARY OF STATE FOR 

India z/. Rani Anundmoyi Debi. (1881)8 1. A. 172 = 

8 C. 95 (108)=4Sar. 281. 

Cl. (11) — Words “ Although originally .... settle- 
ment had been formed in parenthesis — Meaning atid effect 

of. 

The words in parenthesis ‘‘although originally belonging 
to an estate for which a permanent settlement had been 
formed”, in S. 9, cl. (11) of Regulation I of 1824, do not 
narrow the meaning of the previous words, limiting it to 
such an estate only. The words have no restrictive effect, 
but are intended to prevent restrictions, and mean that 
whether the salt-lands worked did or did not belong to a 
permanently- settled estate, the same consequences would 
follow (187). y(5/> Robert P. Collier.) SECRETARY OF 

State for India v. Rani anundmoyi debi. 

(1881) 8 I. A. 172 = 8 C. 96 (107) = 4 Sar. 281. 

ClB. (11), (12) and i^)—Salt lands, originally 

helongifig to pertnanently-scttled estate, worked by Salt 
Department and subsequently relimjitished by tt^Assessment 

of Gaverntnenfs right of — Khalari payments— /m/uIs held 

stibfect to. 

Held, on the right construction of S. 9, cl. (11) of Regula- 
tion I of 1824, salt lands worked by the Salt Department 
from the time of the assumption by the Government of the 
monopoly of salt-manufacture to the present day, as provid- 
ed in the said clause, are, though held by the Government 
subject to khalari payment, in contemplation of law, lands 
held by the Salt Department rent-free, whether they did or 
did not originally belong to a permanently-settled estate ; 
and w’hen such lands are relinquished by that Department 
they are liable to assessment just as they would have been if 
held under a lease which had expired (188-9), 


Acquisition of Land for Public Purposes Reg. I of 

1824, S. 9, CIS, (11), (12) and (4)— (CV/zA/.) 

If the relinquished salt lands are settled with othei-s than 
the Zemindar within the ambit of whose Zemindary they are 
situated, the remissions made from his jumnia during the 
holding by the Salt Department on account of khalari and 
other comi)ensation.s will, under clause (4) of the section, I>e 
allowed to him in perpetuity (189). 

Even if there had been no “Khalari rent” or compensation 
in the case of such lands, the Government would, under 
clause (12) of the section, acquire a title in 12 years (189). 
i^Sir Robert P. Collier.) SECRETARY OF STATE FOR 

India v . Rani Anundmoyi Debi. (1881) 8 I. A. 172 = 

8 C. 96 (108 9) = 4 Sar. 281. 

Alluvion and Diluvion Reg. XI of 1825. 

also Alluvion and Diluvion. 

Law under — Review of. NOGUNDER CHUNDER 

Ghose z'. Mahomed Esof. (1872) 10 B. L. B. 406 = 

18 W. B. 113 = 3 Sar. 151 = 2 Suth. 640. 

S. 2 — Custom under — Hearsay ei'idence of — Admissi- 
bility. 

As to the date from which the custom (under S. 2 of Reg. 
XI of 1825) is said to have prevailed, after the existence of 
the custom for some years had been proved by direct evi- 
dence, it can only, as a rule, be shown to be immemorial by 
hearsay evidence, and it is for this reason that such evidence 
is allowable as an exception to the general rule (2S5). (Lord 
Carson.) RaJENDRA NaraIN DHANJ DEO v. GaNGA- 
nanda Singh. (1926)62 I. A. 279=4 Pat. 788 = 

22 L. W. 645 = (1926) M. W. N. 649 = 
89 I. C. 737 = A. I. R. 1926 P. C. 213 = 
30 C. W. N. 169 = 1926 M. W. N. 69 = 

7 Pat. L. T. 19 = 3 Pat. L. R. 309 = 

60 M. L. J. 194 (199). 

Custom under — Local custom on bank ol^ one river— 

Decision as to — Admissibility of, on question as to custom 
on bank of another river. 

In a case in which the question was whether it had been 
established, within the meaning of S. 2 of Regulation XI of 
1825, that there was an immemorial custom by virtue of 
which the River Ganges at the point in question was taken 
to be the boundary between the estates on either bank, so 
that alluvial land belonged to one or other of those estates 
according to the actual course of the river, held, that a pro- 
ceeding which amounted to a decision that such a custom as 
the one in question obtained on the banks of another liver 
(the Gogra) afforded no evidence that a similar custom 
existed on the banks of the Ganges (13). 

The language of the Regulation implies that the custom 
to l)e proved is a local custom (13). (Sir James !V. Colvile.) 

rae Manick Chand V. Madhoram. 

(1869) 13 M. I. A. 1 = 11 W. R. P.C. 42 = 

3 B. L. R. 5 = 2 Suth. 217 = 2 Sar. 473. 

Custom under — Proof of — Ez idenec. 

The question was whether the respondents, on whom the 
onus of proof lay, had established, within the meaning 
of S. 2 of Bengal Keg. XI of 1825, that there was an im- 
memorial custom by virtue of which the River Ganges at 
the point in question was taken to lx.* the lx>undary between 
the estates on either bank, .so that alluvial land belonged to 
one or other of those estates according to the actual course 
of the river. 

Held, reversing the Court below, that the respondents 
had not established such a custom (14). 

Considering that the case of the respondents might have 
failed from mere defect of proof, and that similar cases 
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Alluvion and Diluvion Beg. XI of 1825, S. 2— 

{Ccntd.') 

might arise between other parties in the neighbourhood of 
that locality, their Lordships observed that their judgment 
should not be quoted in any future case between other 
parties as a conclusive decision of theirs to the effect that 
no such custom as that alleged l)efore them existed (14). 
{Sir James IV. Colvile?) RAE MaNECK ChaND v. 
MaDHORAM, (1869; 13 M. I. A. 1 = 11W. R. P. C. 42 = 

3 B- L. R. P. C. 5 = 2 Suth. 217 = 2 Sar. 473. 

Custom under — River — Land once alluvial lying 

between two branches of a. or between two rivers — Shifting 
of volume of water— Intermediate tract of land — Riparian 
owner on side of channel for time being fordable — Right of, 1 
to ownership and possession of tract — Custom of. See RlVEK 

—Land once Alluvial, etc. 

(1872) Sup. I. A. 34 (36). 

— Riparian proprietors — Usage governing rights of. See 

ALLUVION AND DlLUVION — ACCRETION —(JRADUAL 

AccREiTON— Riparian Proprietors. 

(1879) 6 I. A. 211. 

— -Rule under — Applicability — Diluviation brought 

about by overflow of another river into river forming boun- 
dary. 

The river Gandak or lieri Gandak flowed l>etwcen two 
villages, Mouzahs M and R, Mouzah M being situated on 
its northern side, and Mouzah R on its southern side. Tlie 
river Gange.^, which flowed at some distance to the soutli of ; 
the Gandak, began its encroachment northwards, and uhi- 
mately joined with the Gandak, and by the combined action 
of the two rivers certain of the lands which had formed part 
of the Mouzah M w'ere ‘diluviated”, that is, the surface soil 
(the cultivable soil) w’as wholly washed away. In course of 
time, how'ever, the waters receded and about 589 bighas of 
laird gradually re*appeared towards the south, and by degrees 
the land became hard and firm soil, capable of being cultivat- 
ed in the usual manner. The owner of Mouzah R claimed 
a portion of the said lands, contending that by immemorial 
custom the middle line of the bed of the (iandak formed 
the boundary line between Mouzahs .M and R, and that, 
owing to the change in the course of the Gandak, the land 
which had re-appeared w’as on the southern side of the Ired of 
the said river and belonged to him as the owner of Mouzah 
R. The owner of Mouzah R based liis claim upon S. 2 of 
Regulation XI of 1825. 

The High Court found in favour of the custom alleged, 
but held that the custom could not be relied upon by the 
owner of Mouzah R, because the diluviation was not by the 
action of the Gandak and the lands had not been recovered 
from the Gandak. They refused to give effect to the rule, 
because the conditions which had arisen in the case were 
brought alxnit by the overflow of the Ganges into the 
Gandak. 

//t'A/, reversing the High (’ourt, that, even so, the rule 
was applicable. 

Whatever may have been the cause of the river Gandak 
l>ecoming so .sw'ollen as to bring about the results already 
referred to, whether by flootls oi’ by the overflow of the 
Ganges into the Gandak, their Lordships cannot see any- 
thing in the regulation in question which prevents the main 
stream of the Gandak continuing to be the Iroundary after 
the lands had l)een diluviated, nor do think that such dihi- 
viation can Ije dissociated from the action of the Gandak. 
{lj)rd Carson?^ RaJENDRA NAKAIN DHANJ DeO v. 
Ganoananda Singh. (1925) 52 I. A. 279 ^ 

4 Pat. 788 = 22 L. W. 646 = 1925 M. W. N. 649 - 

89 I. C. 737 = A. I. R. 1925 P. C. 213- 
30 C. W. N. 169 = 1926 M. W. N. 69 = 
7 Pat. L. T. 19 = 3 Pat. L. R. 309 = 60 M. L. J. 194. 


BENGAL REGXILATIONS— 

Alluvion and Diluvion Reg. XI of lB 25 —(Cofttd,) 

Ss. 2 and 4, Cl. (2)— Permanent tenure — Lands 

gradually accreted to — Temporary assessment of — Effect. 

ALLUVION AND DlLUVION— ACCRETION— GRADUAL 

AccRE'noN— Riparian Proprietors. 

(1879) 6 1. A. 211, 

S. 4 — Lands gaiimV* under — Re-formation of lands 

7oashed away on old site clearly recognizable — Owtiership 
of — Ripariaii owners — Question behveen — Re-formation on 
other side of river. 

Lands washed away and afterwards re-formed upon the old 
site, w hich can be clearly recognised, are not lands “gained” 
within the meaning of S. 4 of Reg. XI of 1825 ; they do 
not become the property of the adjoining owner, but remain 
the property of the original owner. This principle applies 
equally to a case in which the question arises between two 
riparian owners and when the land w’as washed away from 
one side of the river and re-formed on the other side but 
was le formed on the old ascertained site. {Sir Lancelot 
Sanderson.) MAHARAJA OF DUMRAON Z'. SECRETARY OF 

State for India in Council. (1927) 54 I. A. 156 = 

6 Pat. 481 = 31 c. W. N. 717 = 101 I. C. 1 = 
45 C. L. J. 520 = 8 Pat. L. T. 497 = 
26 L. W. 754^ 25 A. L. J. 905 = 
A. I. R. 1927 P. C. 89 = 52 M. L. J. 676. 

- -- -I.aw as to accretions in — Applicability outside 

Bengal . 

Dengal Regulation XI of 1825 did not apply to the Presi- 
dency of Madras. Quccre^ whether the law' as to accretions 
enacted therein coincides with the law as to accretions in the 
Presidency of Madras or elsewhere in India (72). {Lord 
Carson.) Sf.CRKTAKV OF STATP: FOR INDIA V. RAJAH 
OF VIZIANAGARAM. (1921) 49 I. A. 67 = 

45 M. 207 (213) = 30 M. L. T. 112 = 
26 C. W. N. 348 15 L. W. 389 = 20 A. L. J. 438 = 

35 C. L. J. 463 = (1922) M. W. N. 381 = 
A. I. R. 1922 P. C. 105 = 67 I. C. 1 =42 M. L. J. 589. 

Patni taluk within zemindary — Diluvion caused by 

tidal river — Diluviated laud part of taluk reformed in 
situ — Right to — Zemiuda) — Patuidar — Claim by. 

Appellants were ow'ners of a zemindar>’ w’ithin which was 
a patni taluq created in 1837. That talook was ow'ned by 
the respondents as patnidars. The dowl kabuliyat execut- 
ed by the patnidar in respect of the tenure stated the area 
approximately and contained a provision for the variation 
of the rent in case of an increase or a diminution of the 
area. The reason for the approximate statement of the 
area and the provision regarding the variation of the rent 
was that a strong tidal river flow’ed close to the boundaries of 
the taluk in question. Subsequent to the lease the Zemindars 
obtained a decree for increased rent on the ground that 
additional land was found upon measurement to be in the 
patnidar’s possession. Later, the patnidars obtained, under 
the provisions of S. 19 of Hengal Act VIII of 1869, a pro- 
portionate remission of rent on the ground of a portion of 
the lands having been washed aw'ay by the action of the 
river. On the diluviated lands subsequently re appearing 
and re-forming in sitUy the zemindars claimed that the said 
lands were part of their zemindari, whilst the patnidars 
conttmded that they were accretions to the taluq. 

Ifcldy that the lands did not come within the provisions 
of S. 4 of Keg. XI of 1825 and could not lie claimed by 
either party as accretions to their respective property. {Mr. 
Ameer Alt.) ARUN ChaNDRA SINGH r-. KaMINI KUMAU 
Daidh.an. (1913)41 I. A. 32 = 41 C. 683- 

22 I. C. 317 = (1914) M. W. N. 175 - 

18 C. W. N. 369 = 16 M. L. T. 182 = 12 A. L. J. 243 = 

19 C. L J. 272 = 16 Bojn.L. R. 323 = 26 M. L. JT. 261, 
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Alluvion and Diluvion Ee^. XI of 1826 — 

• S. 4, Cl. (1) — Applicahiliiy —Alltivioti — Accretion 

by — Land diluviatcd and afterwards reformed on old site 
— OiVners/ii p of — Disti ncti on . 

Cl. (1) of S. 4 of Keg. XI of 1825 refers simply to cases of 
gain, of acquisition ]>y means of giadual accession. There 
arc no words wluch imply the confiscation or destruction of 
any private person’s property whatever. When the words 
are looked at, not merely of that clause, but of the whole 
Regulation, it is quite obvious that what the then Legisla- 
tive autliority was dealing with, was the gain which r.n indi- 
vidual prt)prietor might take by increment from that which 
was part of the public territory, the public dominion not 
usable in the ordinary sense, that is to say, the sea belong- 
ing to llie State, a public river belonging to the State ; this 
was a gift to an individual whose estate lay upon the river 
or lay upon the sea, a gift to him of that which, by accre- 
tion, became valuable and usable out of that which was in a 
state of nature neither valuable nor usable (475 6). 

And on the very w'ords of the section itself, if the owner- 
ship of the submerged site remained as it was (and there 
seems notlnng to take it away), it is tlifficult to see why a 
deposit of alhivion directly upon it is not at least as much 
an accretion and annexation vertically to the site as it would 
l)e an accretion and annexation longitudinally to the river 
frontage of the adjoining property (476). 

Held, therefore, that cl. (1) of S. 4 of Regulation XI of 
1825 was inapplicable to the case of a land which was dilu- 
viated and was afterwards re-foinied on the ascertained site 


(476). (Lord Justice James f) Lt)PE/i re MUDDIJN MOHUN 
Thakook. (1870) 13 M.I.A. 467=14 W.R. P.C. 11- 

5 B. L. R. 621 = 2 Siith. 336 = 2 Sar. 694. 

S, 4, ClS (1) and (6) — Hii'er channel — Change tn 

— Ltiparian oioners — Rights of — Rffect on — Alhnuon 
Aecretion by — Case of — Disti ncti oti 

The appellant, the proprietor of village M, clainreil a 
certain piece of laird, measuring 2,058 bighas and admitted 
to have Ireen originally part of village R belonging to the 
respondent, on the ground that the land had become his 
(appellant’s) by alluvion. 

Roth in 1866 , which was the commencement of both par- 
ties’ rights, and at the date of suit, the river G flowed in a 
course which interse( ted village R, and the portion of village 
R which was on the eastern bank lay between the river 
and village M. In about the year 1885, liowevei. the 
river began to work its w'ay eastward, with the result that 
it came to have oir the western bank of its new course not 
only all of village K that had formerly l^een on its eastern 
bank, but also some part of village M ; and w'hile this situa- 
tion of thiirgs lasted the disjointed part of village, M was 
taken possession of by the respondent. In 1891, however, 
the river changed its course, and once more had to its east, 
not only the whole of village of M. but (intervening between 
it and village M), the 2,058 bighas in dispute. For a time, 
during the wanderings of the river, this land was sulnnerg- 
ed, and the appellarrts’ case w;us that it ernerged “in an 

altered form, not capable of being identified’’. 

Held, that the land in question did not cease to belong to 
the respondent, and that the appellant could not make title 
to it either under sub-s. 1, or sub-s. 5 of S. 4 of Regulation 
XI of 1825 or on any general principles of equity and jus- 
tice. , . 

The case does not fall within the well-known chapter of 

law which treats of the formation of new land through the 
gradual and imperceptible washing up of particles by a river 
or the .sea. The case was not also one in which a piece of 
land is first disintegrated by water action and thereafter- 
reintegrated or reformed by water action. Ihe only rrote of 
similarity to alluvion to which the appellant could poirrt was 
that the process of change was so far gradual : but this 



BENGAL REGULATIONS— ((7<;«/^/.) 

Alluvion and Diluvion Reg. XI of 1826, S. 4, Cls. 

(1) and {by-{Contd-) 

means merely that the river took several years to change its 
course. Now, the mere fact tliat a change in a river’s course 
has placed land Ijelonging to A in contiguity to the lands of 
B. could never deprive A of the lands and tran.'jfer them to 
B. The contention of the appellant is that if after tempo- 
rary al)errations a river at last leaves the land of A in statn 
quo ante it must be held to be an accession to B, his next 
neighbour. Neither the statute law of India nor the general 
principles of jurisprudence lend the slightest supijoit to such 
unreasonable conclusions, {Lord Robertson.) SaRDAR 

jAGjOT Singh Rani Brijnath Kunvvar. 

(1900) 27 I.A. 81 27 C. 768 = 4 C.W.N. 566 = 

7 Sar. 699. 

-S. 4, Cl. (2) — Rule in ~ Rnglish law same as — 

Tidal and non tidal riners — Rule applicable alike to. 

'('he provision in S. 4, cl. (2) of Beng. Regal XI of 1825 
is in accordance with the Faiglish I,aw as laid down in the 
case of Mayor of Calisle t. Graham, (1869) L.K 4 Ex. 361 
368. Although the specific reference in that case is to a 
tidal river, their Lordships consider the principle equally 
applicable to a non-tidal river (l7l). (Sir Andrew Scoblef) 
THAKURAIN RITRAJ KOER 7'. Thakurain Sarfaraz 
KOER. (1906) 32 I A. 165 = 27 A. 656 (669) = 

2 C.L.J. 186 = 9 C.W.N. 889 = 7 Bom. L. R. 872 = 

2 A.L.J. 623 - 8 O.C. 293=3 Sar. 873 = 16 M.L.J. 349. 

Rule under — Aecretion — Larv of — Applicability — 

Ri7>er — Shifting boundary of — Lands identified as those 
of defendant ^Ownership of — Gradual accretion not prewed. 

Plaintiff was the owner of a taluqa on the south bank of 
the river Gogra ; and the defendant, the owner of a taluqa, 
on the north bank of the river. 'I'he .suit was brought to 
recover possession of certain alluvial iatrds which the plairr- 
tiff claiirred as an accretion to her estate, by reason of a 
change in the channel of the river. 'Fhe property in dispute 
was originally the property of the deferrdants’ predecessor iir 
title. There was no questitm of a gradual and slow process 
of acquisitioir. The land in question was claimed, not orr 
the ground that the action of the river had been slowly and 
gradually to push forward the northern boundary of the 
plaintiffs’ land, but that the northern channel of the river, 
however it might shift, must Ire taken to Ire that boundary. 

It was not also the ca.se of the plaintiff that the land laid 
bare by the alteration of the river’s cour.se adjoined the land 
of the defendant ; on the contrary, the evidence was that 
there was still a channel of the river Ireiween the two pro- 
perties, although the main stream had shifted to the north. 

Held, affirming the court below, that the case was not 
one in which the land in question ha<l gradually become 
accreted to the plaintiffs’ property by an alteration itr the 
course of the river, Irut was oire provided for by clause 2 of 
S. 4 of the Itengal Keg. XI of 1825, and that the land in 
question remained the properly of its original owrrer, the 
defendairt (170-1). {Sir Andreiv Scoble.) THAKURAIN 

ritraj KOER 7'. 'I'hakurain Sakfar.az Koer. 

(1906) 32 I.A. 166 27 A. 656 = 2 C.L.J. 185 = 

9 C.W.N. 889 = 7 Bom. L R. 872 2 A.L J. 623 = 

8 O.C. 293 .-8 Sar. 873 = 15 M.L.J. 349. 

S. 4, Cl. (3) — Land originally formed as an island 

and at its formation surrounded by water not fordable — 
Governments title to. 

The suit which was instituted on 11 — 3 — 1872 was to 
recover certain plots of land, which plaintiffs alleged to be 
reformations of lands which Ijelonged to them. The lands 
had formed in the l>ed of a river in 1859, and the plaintiffs 
took possession of them as reformed lands. They held 
possession of the same till 1 868, when they were ousted by the 
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Alluvion and^ Diluvion Beg. XI of 1825), S. 4, CL 

(3)— 

Collector, who assessed the same under Reg. XI of 1825, 
and settled them with A. l 

//^/</, that, even if the Government was not entitled to 
assess the lands in consequence of Act IX of 1847, they were 
entitled to take possession of them as lands w’hich originally 
formed as an island, and were at their first formation sur- 
rounded by water which was not fordable, and they were 
entitled to oust the plaintiffs, who were trespassers, and to 
put A into possession (80). {Sir Barms Peacock.') WISE 
7'. AMEERUNNISSA KHATOON, (1879) 7 I.A. 73 = 

6 C.L.E. 249 = 4 Sar. 1S7 = 3 Suth. 730= Bald. 350. 

Civil Procedure Reg. IV of 1793. 

— S. 6 — Rejoinder of defendant — Scope of. 

Hy S. 5 of Regulation IV of 1793, the defendant in his 

rejoinder is simply to deny the truth of the reply of the 

plaintiff, or the parts of it which he means to dispute 1 291) 
(Mr Pemberton Ar;>//.) DOUGLAS re COLLECl'OR OF HEN- 

arES. (1852) 5 M.IA. 271-1 Suth. 231 = 1 Sar. 434. 

^Supplemental annver — Scope of — Case iuconsisient 

with that made in first answer^Permissibi/ity. 

The leave to file a supplemental answer is stated to have 
been given under S. 5, Regulation IV of 1793, which is 
certainly very general in its terms. Hut it is much to be 
regretted, if the practice of the Court be such as to war- 
rant what has here taken place, if a defendant after having 
put in answer, stating facts which are within his own 
knowledge, or which he has the full means of ascertaining, 
may afterwards, on finding that he has no defence, as the 
case stands, do what the defendant has here been permitted 
to do, if he is at liberty, without any affidavit of the cio 
cumstances, without any explanation of the nature of the 
error which has been committed, or in what it lias originat- 
ed, or what is the correction to be made, or w hac the omis- 
sion to lie supplied, to make a totally new' case, and state 
facts at direct variance with the statement in the first 
answer, and, of course, completely change the issue in the 
cause (289-20). (/hr. Pemberton Leigh.) DOUGLAS v. 
COLLECTOR OF HeNARES. (1852) 5 M.I.A. 271 = 

1 Suth. 231 = 1 Sar. 434. 

S. 10 — Four pleadings-^Fiiing — Procedure after. 

After the four pleadings had been filed, it l)ehoved the 
Principal Sudder Ameen, in accordance with the provisions 
of S. 10, Regulation XXVI of 1814, to have recorded a pro- 
ceeding specifying the point or points to be established, and 
calling for evidence for and against the claim, with refer- 
ence to the purport of the plaint and answer from the 
parties res|>ectively, in order that such of the parties might 
file his evidence for or against the claim, from which full 
investigation might be had, and the merits of the case fully 
developed (292-3). (Mr. Pemberton f^igh.) DOUGLAS v. 
('OLLECTOR OF BENARES. (1862) 6 M.I.A. 271 = 

1 Suth. 231=1 Sar. 434. 

Court of Wards Reg. X of 1793. 

Disqualified proprietor — Authority to adopt given 

by — Validity — Sanction for — Necessity. 

keg. X of 1793 prohibits a disqualified proprietor from 
making an adoption, except with the sanction of the Court 
of Wards ; and it has been determined that the prohibition 
applle.s equally to an authority to adopt and to an actual 
adoption (83). (Sir James W. Colvile.) JUMOONA 
Dassya CHOWUHRANI V. Bam.asoonderai Dassva 
('HOWDHRANL (1876) 3I.A. 72 = 1 C. 289 (296) = 

25 W.R. 235 = 3 Sar. 602 = 3 Suth. 222. 

S. 33 — Majority — Age of — General rule as to — 

Effect on. BENGAL REGULATIONS— MINORITY OF 

Native t.and holders Reg. xxvi ok i793, S. 2. 

(1876) 3 I.A. 72 f 74) = 1 0.289(291). 



BENGAL REGULATIONS— 

Court of Wards Reg. X of 1793, S, 33 — (Contdf) 

Person not under guardianship of Court of Wards 

— Adoption by — Sanction for — Necessity. 

Although under Reg. X of 1793 a disqualified proprietor 
is prohibited from giving authority to adopt and from 
actual adoption, except with the sanction of the Court of 
1 W aids, yet by S. 33 of the Regulation its operation would 
I seem to be confined to persons who are under the guardian- 
I ship of the t’ourt of Wards (83). (Sir James W. Colvile.) 

\ JUMOONA DAS.SVA CHOWDHRANI V. BAMASOONDERAI 

' Dassva Chowdhranl (1876) 3 I. A. 72 = 

1 C. 289 (295V 25 W.R. 235 = 3 Sar. 602 = 
i 3 Suth. 222. 

Court of Wards Ceded Provinces Reg. LII of 1803. 

Assumption of mitnagement under — Validity— 

Procedure. 

On 8 — 10 — 18()8, the Collector of Gha/ipur w'rote a letter 
I to the (.'ommissioner of Benares, with a view to its being 
I transmitted to the Board of Revenue, recommending, with a 
view to the preservation of the property, that the suit estate 
shoul.l 1)6 taken into the custody of the Court of Wards, 
and requesting the C'ommissioner to obtain the sanction of 
the Board of Revenue to his placing it under the Court of 
Wards. On the 24th of February, 1869, M, the proprie- 
tress of the estate and her daughter prayed that the estate 
might be put under the Court of Wards. The next docu- 
ment was a letter of the 18th of May, 1869, from the Secre- 
tary to the Government of the North-Western Provinces, 
to the Secretary of the Board of Revenue, in which he said 
that, as it appeared that the family of M were in possession 
of a .small assessed property, the Board were authorised to 
assume the estate under their control, as the Court of 
Wards. A letter of tiie 22nd of July, 1875, from the 
Secretary to the Government of the North-Western Pro- 
vinces to the Secretary of tlie Board of Revenue of the 
North-Western Provinces stated that the Government 
authorised the Board to assume charge of the estate as the 
Court of Wards on account of the inconipetency of the pro- 
prietors to manage it : and that the orders authorising the 
assumption of management were made subject to the condi- 
tion that some portion of the estate was assessed to revenue. 
The same condition was subsequently referred to in another 
Government order dated the 20th of May, 1869. The Board, 
in their docket. No. 894, dated the 18th of August, 1869, 
reported that the condition required to make the orders of 
20th of May, 1869, absolute was satisfied. Then it went on to 
say : “ The proprietors are still deemed by the Government 
incompetent to manage their estate. The Board may there- 
fore carry out their proposal to sell a portion of the talooka 
to discharge the debts contracted.” The whole of M’s pro- 
perty, including a house in Benares, was taken under the 
management of the Court of Wards. 

Held, that the estate was properly put under the jurisdic- 
tion of the Court of Wards, so as to destroy the power 
: which M would have had of charging it (191-2). 

I The evidence .shows that the Government made some in- 
i quiries, and in the result were satisfied that M had some 
rent-paying land, and if so, the condition under which they 
directed her estate to be put under the management of the 
Court of Wards was complied with. It further appeared 
that the estate was put under the management of the Court 
of Wards l)ecause she was incompetent, and that she was 
so considered up to 1875 (191-2). (^;> Robert P. Collier ) 
Rai Balkrishna V. Mussumat Masuma Bibl 

(1882) 9 1. A. 182 = 6 A. 142(1512) = 

13 C.L.R. 232 = 4 Sar. 398. 

Disqualification under — Conditions — Reports of 

Collector and of Board of Revenue — Absence of — Estate in 
fact under manag 'me it — Effect, 
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BENGAL REGULATIONS— 

Court of Wards Ceded Provinces Reg. LII of 1803 

— {Co// ft/.) 

The provisions of Regulation I. II of 1803 should be 
strictly pursued, in order to effect the disqualification of 
any particular person, and no one should lose her natural 
liberty of contracting debts unless the relation of Ward and 
Guardian between her and the Gourt of Wards be regularly 
and completely constituted (477). 

Under the Regulation tl^e ('ollector is to report a female 
propiielor as disqualified to the Roard of Revenue, and the 
board of Revenue, in their capacity of a Court of Wards, 
are to report tlmt they have taken the estate under their 
charge, to the (/overnor-General in Council, so as to enable 
him to exercise his discretion of exempting her from the 
operation of ilie Regulation. Nor are these mere forms ; 
they are necessary preliminaries to ihe disqvialification of a 
female, so as to invalidate an alienation even of the properly 
undercharge of the Court of Wards by her (482). 

The Court below seems to have assumed that, if the estate 
aiid property of a female were in fact under the charge of 
the Court of Wards, she was a discpialified person, but 
their l.ordships are of opinion, that this does not necessarily 
follow ; IheC’ourt of Wards may have obtained the custody 
originally under circumstances not affecting her personally, 
aud may have continued in charge after the estate devolved 
upon her under circumstances which do imt necessarily make 
her a di.squalified female under Reg. !>II of 1803 (477-8). 
(5/V Ja///^s Coi7'i/i\) MOHUMMUI) Z.AHOOk AM 

Khan 7'. Mussumat Thakookaner Ruti'a Kofk. 

(1867)11 M.I A. 468 = 9 W.R. P.C. 9 = 

2 Suth. 107=2 Sar. 320. 

p£/'so/i not /'alidly disqualifted ^ thony^h h/s estatt' in 

fact under ma/iagement — Contract l>y — Ca//dity. 

Appellant sued for the recovery of the amount due under 
a simple money lx>nd executed by R in appellant’s favour in 
1856. R’s defence to the suit was that her estate and pro 
perty were in fact under the charge of the C^ourt ot Waixls 
when the sail bond was alleged to have been executed, 
and that she was a disqualified female under Regulation 
LII of 1803, and incapacitated to contract debts in any 
way. 

//cA/, that, tliough there was evidence to show that R’s 
estate aud property had been in the custody of the Court of 
Wards, frc^m a time anterior to the date of the bond to a 
time subsetpient to the institution of the suit, R was not 
when the suit bond was alleged to have been executed, in- 
capable of binding herself by contract by reason of that 
possession of the Court of Wards, which had begun in the 
time of R’s predece.ssor in interest (482). 

The evidence in the case not only fails to show that the 
necessary reports of the C'ollector and of the Ijoaid of 
Revenue were made ; it also, thougli not uniformly consis- 
tent, goes far to negative any intention on the pait of the 
Revenue authorities to treat R as a di.squalified proprietor, 
or a person incompetent to manage her^affairs. It shows, 
that when her title was attacked in 1855, they declined to 
act as a Court of Wards in its defence, but left her to sue 
or be sued, as a person sui /uris, on her own responsibility, 
and at her own co.st. It further shows that in 1856, and in 
the very month in which she is alleged to have executed the 
suit bond, they had taken all the necessary steps towaids 
putting her into the full possession and enjoyment of the 
estate, as a proprietor competent to its management, on her 
entering into proper engagements for payment of the Gov- 
ernment revenue ; and that the completion of that arrange- 
ment was only prevented by the accident of the Mutiny. 
The fact, if that be, that for some time in and after the 
year 1858, the property was regularly managed by the 
Court of Wards, can have no Ijearing on the question 


BENGAL REGULATIONS- ontd.) 

Court of Wards Ceded Provinces Reg. LII of 1803 

— (Contd.) 

of her capacity to bind herself by contract in 1856 (483). 
{Sir James W. Coiviie.) MOHUMMUD ZaHOOR ALI KHAN 
7'. MUSSUMAT THAKOORANEE RUI'TA KOER. 

(1867) 11 M.I.A. 468 = 9 W. R. P.O. 9 = 

2 Suth. 107 = 2 Sar. 320. 

Scope of — Sen^a! Regnlaiio/i X ^>/'l793 — Scope of — 

Disti /iction. 

Regulation LII of 1803 is little, if anything, more than 
an exten.sion of bengal Regulation X of 1793 to the North- 
Western Provinces (482). {Sir James JV. CoCoiief) MOHUM- 
Mui) zahook Am Khan 7-. mussumat Thakooranee 
KU'ITA KoeR. (1867) 11 M.I.A. 468 = 

9 W. R. P. C. 9 = 2 Suth. 107 = 2 Sar. 320. 

S. 7 — Lakherai property — Pcnver to indnde — Por- 

iio// of property payi?i^Gin>cr/itne/it rei'cniie — Effect, 

In this case the Government put the construction upon 
S. 7 of bengal Regulation 1^11 of 1803 that if any part 
of the property pays Government revenue, then there is a 
p{»wei to include all the lakheraj property (190). (^9/> 

Robert P. Coilier.) Rai bALKRISHNA 7-. MUSSUMAT 
MaSUMA HlBi. (1882)9 I. A. 182 = 5 A. 142(152) = 

13 C.L.K. 232 = 4 Sar. 398. 

Decennial Settlement Reg. VIII of 1793. 

Applicability — Numuk sayer mehals — Settlement of^ 

loith persons not proprietors of soil. 

Regulation VIII of l793 relates to the land revenue, and 
to settlements concluded with the actual proprietors of the 
soil, and has no relation to \\\e A^n/n/tk sayer mehals^ i'is 
any settlement made in respect of it with persons who were 
not proprietors of the soil (498). {fo/ul Jnstiee T/trnerf) 
bENUAl. GOVERNMENT V. NAWAB JAFUK HOSSEIN 

KHAN. (1854) 5 M.I.A. 467 1 Sar. 472. 

S. 5 — J //depe//de//t talook — What is — Separatio/t o/ 

Ri^ht to — Ti/ne ‘loithi/t tol/ich application for separation 

d/o/tld be /nade—fAicl/es — Effect — Re^nlaiio/i / of 1801, 
•S’.f. 8 and 14. 

The suit was by the appellants foi a declaration that the 
order of the board of Revenue of 20th Marcli, 1909, 
directing the Collector to enter the res]X>ndent’s talcok as a 
separate e.state on hi.s towzi was ultra 77>Af, illegal, and 
wholly injurious to the appellants, the owners of the zamin- 
' dari within which the said talook was situate, and that the 
.said talook had “l>ecome a dependent talof:>k by operation 
of law.” 

IIeld„ on the facts, aftirming the Courts below, that the 
re.spondent had not lost the status of an independent 
talookdar by any laches in tlie affirmation of his right to 
obtain the separation of his talook, or by any declaration ol 
the Collector, or of any other C<turt ; that his application 
for separation was made in accordance with the provisions 
of Reg. I of 1801, within the year from the passing of the 
Act ; and that there had been no w’ant of diligence on his 
part in .seeking the relief to which lie was clearly entitled. 
{APr. Ameer All.) RANI HEMANTA KUMARI DEBI v. 

Maharajah Jagadindra Nath Roy Bahadur. 

(1918) 23 C.W.N. 149 = 51 I.C. 148. 

Ss, 5 and 7 — Talookdars independent and dependei/t 

— Distinciio/i behvee/t. 

Bengal Regulation VIII of 1793 draws a wide distinction 
lietween “ independent talukdars ” and “ dependent^ taluk- 
dars.” The former come within the category of ‘ actual 
proprietors of land,” whereas the latter do not ; ” they are 
considered as lease-holders only” (S, 7). {Mr. Amee> Alt.) 
Srinath Rai 7 >. Pratap Udai Nath Sahi Deo. 

(1923)28 C.W.N. 146 = 33 M.L.T. 408 = 
(1923) M.W.N. 702 = A.I.B. 1923 P.O. 217. 
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Decezinial Settlement Keg. VIII of 1793 — {Contd.) 

S, ^\~~ChakeraH lands— Zemindary^Lands within, 

panted before Permanent Settlement as hereditary 
Jagkir by Government for sendees rendered and to be 
rendered in connection with prroention of incursion of wild 
elephants and luld rent-free for ewer a century if. 

The lands, the subject of the suit, being certain mahals 
comprised in a zemindary, were, in 1775, granted by the 
Government by a sunnud to A, who had done and \\ as 
doing service in repressing the incursion of wild elephants. 
That sunnud contained no words of inheritance. In l786, 
A lieing then dead, the Government granted a second 
sunnud to 7? and C\ who represented themselvp as the 
brother and nephew of A, and, as such, his heirs, lliat 
sunnud did contain words of inheritance. In 1804, a suit was 
brought against B and C by the true heirs of A for pos- 
session of the lands. The Court declared the plaintiffs in 
that suit to 1)6 the true heirs of A, and directed B and C to 
relinquish the possession and enjoyment of the lands to tht* 
plaintiff.s therein, treating, apparently, the former as ti us 
tecs for the true heirs. But considering, apparently, that it 
could not, without the sanction of (iovernment, transfer the 
lieneftt of the second sunnuil from the persons named in it 
to the true owners, the Court directed that the possession of 
the former should not be disiurl)ed until an order slrrmld be 
issued by the Governntent. In consequence of tlmt, a third 
sunnud was granted in 1807, which recited the two former 
sunnuds, and continued the Jaghir to the true heirs of A. 
Under the three sunnuds, the lands comprised in the 
Jaghir were held rent-free for nearly a renting. 

Held, that the lands held on such a tenure, even if treated 
as in the nature of chakeran lands in the Settlement l)etween 
tlie Zemindar and the Government in 1802, differed widcl> 
from the ordinary chakeran lands conterriplated liy S. 41 
of Bengal Regulation VIII of 1793 (460-1). 

They seem hardly to fall within the description of “lands 
held by a public officer or a private servant, in lieu of 
wages.” Neither A nor his descendants were l)y the sunnuds 
appointed to an othce known as ' Elephant Hunter for the 
Rergunnah," or l>y any like description. Still less ground 
is there for saying that they were the private servants of the 
Zemindar. Their right, whatever it l)e, was derived not 
from any Zemindar, but from the supreme authority in tlie 
State (461). {Sir James W. Colvile.) KOKBKS r-. Mkkk 
Mahomed, (1870) 13 M.I.A. 438 14 W.E. P.c. 28- 

5 B.L.B. 529 2 Suth. 358 2 Sar. 588. 

Ss. 49 and 61 — Enliancemenl of rent— Suit b> 

Zemindar for — Onus of proof in — Tal<M)ks — Ryoti and other 
under-tenures— -IMstinction. See l.ANDI.OKi^ AND IKNANI 
—Rent— Enhancemen i' OF— Suit bv Zemindar ior 
—Onus OF Proof in~Ben(;ai. reo. VIII of 1793. 

(1869) 13 M. I. A. 248 (2G1) 

■Enhancement of rent — .S ' nit by zemi nd or f oi' B yots 

^ A i « 


defendants being — Suit on foot of — Defendants found to he 
dependent talookdars under S. Effect on maintainability 
of suit. 

The respondent brought a suit against the appellants to 
enhance the rents of certain lands held l)y the appellants 
within the respondent’s zemindary treating tlie appellants as 
ryots, having a right of occupancy in the lands at a variable 
rent. The appellants, on the other hand, contended that 
they were Shikmey Talookdars ; that they and their ances- 
tors had Ijecome so many years l>efore the Decennial 
Settlement ; and that they held tlie iaUx)k at a fi.xed rent. 

Held, on the evidence, that the tenure of the appellants 
was a dependent talook, within the meaning of S. 5l 
of Reg. VIII of 1793 (268). 

w hether such a finding ought not of itself to be an 
answer to the suit as frametl, for it might well l)e said that 

18 


BENGAL REGULATIONS— 

Decennial Settlement Reg. VIII of 1793, Ss. 49 and 

61 — {Contd.) 

a plaintiff who brought a suit founded on her rights against 
a ryot in occupation of land, ought not to be allowed to con- 
vert that suit into one founded on different rigid, atul 
governed by a difterent rule (268). 

//cA/, that the effect of such a fiiuiing was cm tainly to 
cast upon the respondent the burden of showing that 
the rent was variable, and tliat if there was no evidence (*f 
that fact in the suit, her suit must fail (268). {Siy James 
\V. Colvile.) BAMASOONDAKV DASSVAH r . KaDHIKA 
C'HOWDHRAIN. (1869) 13 M. I. A. 248 

13W. R. P. C. 11 4 B. L. R. P. C. 8 2 Suth. 293 

2 Sar. 524. 

S. 51 — Kndeenue > yi'ts — J nappluahlity of section 

to. 

A claim to e.xemplion fiom enhameinent of icnt liased 
on the ground that the tenure was ryotty Kudecinee tenuie 
does not fall within .S. 5l of Regulation \TII of 1793, which 
relates to dependent talookdars [utipeiiy so called. S. 5l 
does not extend to Kudeemee ryots (353). RAM t’HUNDKk 
DUIT r. JUOHESH t’HUNDF.K DUTT. 

(1873) 19 W. R. 353 12 B. L. R. 229=2 Suth. 836 

3 Sar. 249. 

— Talook within meani ng of — A'egistration nndtr S . 4S 

— -WtViA'/Vv — Tenin e capable of being yecognised at date of 
Decennial Settlement if enough. 

It is said, however, that the tenure, if a talook, is not a 
talook within the meaning of S. 5l of Reg. VIII of 1793. 
unless it is shown to have been regi.'-^tered under S. 48 of 
that Regulation (266). The view formerly held in the 
Courts in India was. no tloujd. that in order to bring a 
talook within the scoi>e of S. 5l, it must i>e shown to liave 
been “regi.stered.” “recorded,” or “recognised" at the time 
of tlie Decennial Settlement. But that con.sti action is no 
longer recognised a-s law by the High Court. 'The present 
view held by that Court is that it is, at all events, sufficient 
to show that the tenure existed, and .was capable of being 
recognised at the date of the Decennial Settlement. 'I'heii 
Lordships are, therefore, not compelled l)y a long course of 
uniform decisions to put upon tlie clause in question a con- 
struction narrower than that winch, in their judgment, its 
words warrant (267-8). {Siy James If^. Colvile.) BaMA 
SOONDAkY DASSVAH:'. KADHIKA CHOWDHRAIN. 

(1869) 13 M. I. A. 248 13 W. R. P. C. 11 

4 B. L. R. P. C. 8 -2 Suth. 293=2 Sar. 524. 

Execution of Decrees Reg. VII of 1826. 

S. 6 — Summary suit to set aside sale under — Irregu- 

laiit> in publication of sale — Objection to sale on ground of 
— Failure to take — Etfeci — Suit to set aside sale — Main 
tainability of objection in. See BknUAI, ReUUL.VI'IONS — 

EXECUTION Sacks oi- Macouzaki and I.akhiuai 
LANDS KK(C XT.V of 1793, S. 12. (1861) 8 M.I.A. 427. 

Execution Sales of Malguzai*y Lands Reg. XX 

of 1795. 

Object principal of. 

The principal object of Bengal Regulation XX of 1/95 
was the security of the puldic revenue, as appears, not 
merely from its own preamble, hut by the modifications 
which were made in it by Regulation VII of 1825 (338). 
{Sir John Coleridge.) RajahMUHESH NaRAIN SiNCH 
r. KiSHANUND MiSk. (1862) 9 M. I. A.324 = 

5 W. R.7=Marsh. 692 =2 I. J. 51 = 1 Suth. 488 = 

1 Sar. 862. 

“S. 3 — Order for sale — Transmission of, to Collector 

and not to Revenue Board — Objection to sale on ground of 
— Maintainability — Prior order for sale in same proceed- 
I ings and for sale of same property for same debt commnni- 
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Execution Sales of Malguzary Lands Beg. XX of 
1796, S. 

catcd to same Commissioner and sale sanctioned hy liim-^ 
Effect, 

In a suit brought to recover possession of property sold 
in execution of a decree of a Civil Court, objection was 
taken to the sale on the ground that the Court, in ordering 
the sale, dealt directly with the Collector of the Zillah 
instead of with the Revenue Board and thereby contravened 
the provisions of S. 3 of Bengal Regulation XX of 1795. 

It appeared that, when a former order for sale had been 
made by the same Court, that Regulation had been fully 
complied with ; that the Commissioner had authorized the 
sale of the whole talooka ; and that a number of sales held 
thereunder Itad become ineffectual and nominal only because 
on each occasion men of straw had been put forward as 
bidders for the very puipose of rendering the decree 
abortive. Neither the property to be sold nor the sums to 
be recovered in pursuance of the subsequent order for sale 
complained of were different. And the subsequent order 
complained of was made in furtherance of the prior proceed- 
ings. 

HeUi^ that the objection had been rightly over luled by 
the Courts below (337). 

The object of the Regulation liad been fully answered by 
the communication to the Commissioner made by the 
prior order for sale, and the proceedings which were taken 
by him upon it. The objection would have been untenable- 
even if it had been raised between the original parties to the 
suit, and promptly after the sale had taken place. It was a 
fortiori untenable because it was raised against a purchaser 
for valuable consideration without notice, and in a suit 
commenced years after the disputed sale (338), {^Sir John 
Coleridge.) RaJAH MUHESH NARAIN SiNGH v. KISHA- 
NUND MiSR. (1862) 9 M. I. A. 324 = 

6 W. B. 7 (P. C.) = Marsli. 692 = 2 I. J. 61- 

1 Suth. 488 = 1 Sar. 862. 

S. 12 — Sale under — Notification of ti me and place 

of — Absence of due — Plea of^ in suit against transferee 
fro7n execution purchaser in possession for a long time — 
Onus of proof of. 

In a suit brought to recover possession of property from 
a person who had been in possession thereof for 9 years 
under conveyances from purchasers at an auction sale of 
the property made under a decree of the Civil Court, the 
sale was sought to be set aside on the ground of want of 
due notification of the time and place of sale as required by 
S. 12 of the said Regulation. 

Held,^ that the onus of proof of the al^sence of due noti- 
fication alleged lay on the plaintiff, and that he had not 
discharged himself of it (339). 

Considering how the defendant claims, at what distance 
of time the objection is made, and the extreme difficulty, if 
not impossibility, of satisfactorily proving a fact of this 
nature under such circumstances a-s are liefore their Lord- 
ships, they are of opinion that the onus ought not to be 
cast on the defendant. It would be monstrous to make 
the title to land in a purcha.ser depend, years after it has 
accrued, and possession has been enjoyed under it. on his 
proving the same affirmatively. In the nature of the thing 
all traces of the evidence may be expected, as to some of the 
particulars, to perish in a short time ; in others, where the 
document ought in strictness to l)e filed, it is but too 
common for the officer, whose duty it would Ire to file it, to 
\ 3 e neglectful (339). (Sir John Coleridge.) RaJAH 
MUHESH NARAIN SINGH V, KiSHANUND MiSR. 

(1862) 9 M. I. A. 324=6 W. B. 7 = 2 I. J. 51 = 
Marsh. 592 = 1 Suth. 488 = 1 Sar. 862. 


BENGAL REGULATIONS- 

Execution Sales of Malguzari and Lakhiraj Lands 

Reg. XLV of 1793. 

S. 12 Publication of sale^ — Irregularity in^^ 
rhvelhng-house of jud gment-debtor^Affixture of notice of 
sale at -7\avn or village 7oithin pergunnah^Absefice of 
proof of — Effect. 

j A suit was brought to .set aside an execution sale on the 
! ground of irregularity in not complying with the provisions 
I of S.I2of Bengal Reg. XI.V of 3 793, for the due publication 
; of the sale. The notice of sale was affixed at the dwelling- 
I house of the judgment-debtor, the place where his rents 
j were paid, but which was not part of the estate sold. It 
j was not made out that there was any town or village within 
j the peigunnah at wliich notice could have been given as 
required by the said section. 

1 //(’A/, that the notification posted at the house of the 

judgment-debtor did not constitute a material irregularity 
within the provisions of Reg. XLV of 1793. (Lord 
h'ingsdimm.) LAMB v. BlJOV KiSHEN DaSS. 

(1861) 8 M. LA. 427=1 Sar. 803. 

f Publication of sale — / rregn/arity in — Objection to 
sale on ground of — A/ai ntai niibi/i/v~~Pengal E.xecution of 
Decrees Reg. J V/ of 1 825, .S’. S—Suit to set aside safe under 
— Omission to take objection in — Effect. 

The suit was to set aside an execution sale on the ground 
of irregularity in not complying with the provisions of S. 12 
of Bengal Reg. XLV of 1793 for the due publication of the 
sale. A summary suit, under Bengal Reg. VII of 1825, S. 5, 
had been brought shortly after the sale by the judgment- 
debtor, to set it aside on the ground of inadequacy of the 
purchase-money. No plea was raised in that suit, which wa.s 
eventually dismissed, that there was any irregularity in the 
publication of the sale, on the ground that there was a town 
or village within the pergunnah at which notice could have 
been given, aiul that the notification posted at the dwelling- 
house of the judgment debtor therefore constituted a 
material irregularity within the provisions of Re^. XLV of 

1793. 

Held, that, even if there was an irregularity as alleged, it 
ought to have been brought Ixrfore the Court in the 
summary suit and taken advantage of then. (Lord Kings- 
doron.) f.AMIt r*. BiJOY KiSHEN DaSS. 

(1861) 8 M. I. A. 427 = 1 Sar. 803. 

Government Indemnity Beg. XI of 1822. 

Revenue Sale under. 

Confirmation of — PnrehasePs rights on. 

At a sale held under Regulation XI of 1822 for the pur- 
pose of satisfying the Government revenue, the Government 
l>ecame the purchasers of the lands in respect of which there 
was default, and the sale to the Government was fully con- 
firmed according to the Regulations in that behalf provided. 

Held, that, on the confirmation of the sale, the fJovern- 
ment acquired a title to the lands purchased by them under 
the Regulations, .stibject only to be impeached, according to 
the provisions whch were made in the Regulations, by a 
suit by parties having a right to impeach the same (461). 
(Lord Justice Turner.) WaT.SON Z'. SREEMUNT LAI. 

(1854) 6 M. I. A. 447 = 1 Sar. 468. 

Goi'ernment purchasing at — Annulment of talukdari 
tenure created subsequent to perpetual settlement— Fail tire to 
exercise option of, before 1842 — Purchaser from Gcaern- 
menl — Right of, to annul tenure — Effect on. 

1 he Government purchased in 1835 the zeniindary rights 
in a pergunnah under Reg. XI of 1822 at a sale for arrears 
of Government revenue and re-seitlsd one of the taluks in 
the pergunnah which taluk had l>een createrl subsequent to 
the decennial settlement with the plaintiff as talukdar. 
Subsequently, and after the expiration of the terms for 
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Government Indemnity Eeg. XI of 1822 -(O/a/.) 
Revenue Sale under— (C tw///.) 

which they had re settled with the plaintiff, the Government 
sold their zemindar>' rights to the defendant, who ejected 
the plaintiff. Plaintiff thereupon sued the defendant in 
the Collector’s Court under S. 23, Act X of 1859. 

Held^ that assuming that an auction-purchaser under 
Regulation XI of 1822, had the option of cancelling and 
avoiding such a talookdari tenure as that of the plaintiff, the 
power was one which he might or might not exercise ; that 
it was incumbent on the Government in the case l>efore 
their liOrdships to take some clear step for the purpose of 
declaring the avoidance or cancellation of the tenure (326) ; 
l)ut that it did not, in fact, cancel or destroy the tenure, Imt 
left the talookdars in the position in which they would have 
been, as of right, under the old law ; reducing their tenure 
from a talook at a fixed to one at a variable rent (332). 

It follows from this that the appellant (defendant), 
though he has the right to bring a suit properly framed for 
the further enhancement of the rent, is not entitled to dis- 
turb the possession of the talookdars, or to let the lands 
over their heads to the highest bidder (332). {Sir James 
WXolviU^ KHAJAH A.SSANOOLLAH 7.-. obhovChun- 

DER ROV. (1870) 13 M. 1. A. 318 - 13 W. R. P.C. 24 

2 Suth. 306 = 2 Sar. 636. 

Gtraernmeut punhasin*^ at — Annulment of under- 

tenures — Enhancement of rent — Procedure for — Private 
purchaser — Procedure to he adopted by — Distinction. 

Under Reg. XI of 1822, the position of Government, in 
one respect, differed from that of an ordinary purchaser at 
a sale for arrears of Government revenue ; inasmuch as S. 36 
of that Regulation expressly declares, that an estate pur- 
chased by Government shall be subject to the rules applica- 
ble to the management of ordinary Malguzary Mahals held 
khas. By virtue of this enactment the Revenue Officei-s had 
over the estate purchased by Government in 1833 all the 
powers conferred upon them by Regulation IX of 1825, and 
by the provisions of Regulation VII of 1822, which by S. 2 
of the former Regulation are extended to and made appli- 
cable to estates held khas, and the other lands there men- 
tioned. It follows that Government, though its rights either 
in respect of cancelling the under-tenures or of enhancing the 
rent, were not higher than those of an ordinary auction- 
purchaser, may have been at liberty to as.sert those rights by 
a procedure not open to a private individual (328^. {Sir 
James lifColvite.) KHAJAH ASSANOOLLAH OBHOY 

Chunder Roy. (1870) 13 M. I. A. 318 = 

13 W. R. P. C. 24 = 2 Suth. 306 = 2 Sar. 636. 

Government pitrehasin^ at — fessee from ^ of lands 

purchased-^Title of. 

At a sale for arrears of (ioverniuent revenue lield under 
Kegulation XI of 1822, the Government purchased the lands 
in respect of which there was default, and the sale to them 
was duly confirmed. Thereafter the Goveinnient granted a 
lease of those lands to the appellant for a period of twenty 
years. 

Held that, as the title of the Ciovernment, under the sale, 
wa.s valid, subject only to its l)eing impeached by a suit, the 
title of the lessee under the (iovernnienl became ecjually 
valid, subject only to the same liability to be inipeachetl by 
parties having an interest in the lands antecedent to the sale 
which was made (461). {ford Justice I nrner.^ Waison 

Sreemunt lal khan. 

(1864) 6 M. I. A. 447 = 1 Sar. 468. 

— Purchaser at — Annulment of talukdari tenure crea^ 

ed subsequent to perpetual settlement — Rt^ht of Exercise 
of-^Step clear for — Necessity. . 

Granting that an auction-purchaser under Regulation XI 
^f 1822 had the option of cancelling and avoiding a talook- 
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Govenunent Indemnity Reg. XI of \%2%-~{Contd.) 
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dari tenure, created subsequent to the perpetual settlement 
and held at a fixed rent, the power was one which he might 
or might not exercise ; and it was incumbent on the pur- 
chaser to take some clear step for the purpase of declaring 
the avoidance or cancellation of the tenure (326). {Sir 
James Colvile.) KHAJAH ASSANOOI.LAH ObHOV 
Chunder Kov. (1870) 13 M. L A. 318- 

13 W. R. P. C. 24- 2 Suth. 306 2 Sar. 535. 

Purchaser at — Enhancement of rent — Poiver of 

Land held under pottah granted before Decennial Stifle- 
ment at fixed and in-variahle rent. 

A purchaser of a permanendy settled talook at a revenue 
sale held under Bengal Keg. XI of 1822 has no power as 
such purchaser to enhance tlie rent 6f a holder of lands in 
the talook, who is in possc.ssion uiulei a title fomuled ott a 
pottah. or lease, dated in l876(l)efore the Decennial Settle- 
ment) at a fixed and invariable rent paid at and since tlie 
date of suci) pottah (273). {Sir James If'. Coli-ile.) KA)Ah 
SU'ITOSURRUN GHOSAL 7'. MOHESH CHUNUER MITTER 

(1868) 12 M. I A. 263 11 W R. P. C. 10- 
2 B. L. R. P.C. 23 - 2 Suth. 180 - 2 Sar. 420. 

Ri^^lit to impeach — Original proprietors^ /lerrvatii e 

estates created by them before sale — Persons havinir — Ri'dit< 
of. 

The right to impeach tlie sale given by Keg. XI of 1822 
was not merely to the original proprietors, Imt to parties 
having estates derived from those proprietors antecedently 
to the sale being made (461). {Lord Justice Turner.) 

Watson .Sreemunt i.al Khan. 

(1864) 6 M. I. A. 447 = 1 Sar. 468. 

-I ^nder tenures — Effect on — Annulment and avoid- 
ance ofs on proper steps taken for the purpose. 

The effect of Keg. XI of 1822 is that on the Government 
revenue falling into arrear, and a .sale made by tlie Govern 
ment for the purpose of satisfying that arrear, not only is 
the e^tate of the original proprietors, which has been sold, 
displaced, but all under-tenures founded on that estate is also 
liable to lie avoided and annulled. If proper steps were 
taken for the purpose of avoiding and annulling the under- 
tenures, those under tenures could not stand as against a 
bona fide sale made by the Government for the purpo.se of 
satisfying the arrears (463-4). {Lord Justice Turner.) 
W.ATSON V. Sreemunt Lal Khan. 

(1854)6 M. I. A. 447 = 1 Sar. 468. 

S. 6 (3) — Revenue sale — Irregularity — fVaiver by 

proprietor of — Appropriation of surplus purchase-money by 
him — Effect — Sale void for loant of authority of Hoard of 
Revenue. 

The appeal arose out of a suit brought by Ranee Jaswant 
Singh to annul the sale of a talook for an ears of revenue. 
The grovmd on which the sale was sought to be annulled 
was that the sale by the Collector in one lot of the whole 
talook. without any specific authority previou.sly conferred 
by the Board of Kevenue was contrary to the general lules 
and principles of the Regulations governing'the subject. It 
was contended by the Government and the purchaser that 
even if more than was necessaiy had lieen erroneously .sold 
by the Collector, and if the form and publication of the 
advertisements had l)een defective, neither the Ranee nor her 
heirs could claim to have the sale annulled on such grounds, 
since the Ranee had, by appropriating the purchn.se-money 
after it had been paid into the treasury by the purcha.ser, 
adopted and ratified the sale, and waived all irregularities in 
the conduct of it ; and still less could any irregularities in the 
form or service of the advertisements supply any ground for 
annulling the sale after such appropriation of the price. 
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Heldy that, although all mere irregularities in the impro- 
per and unnecessary sale of the whole talook in one lot, in 
the form of the advertisements, and the manner of their 
service, could be held to have been sufticiently waived by 
the Ranee when she appropriated the surplus purchase- 
money to her own purposes, so as to deprive her of all claim 
to annul the sale on the ground c)f such irregularities, yet the 
Ranee’s acquiescence in a sale made, as she had every reason 
to believe, by the authority of the board of Revenue, could 
not be held to give legal efficacy to a sale altogether void for 
the want of sucli authority (97-8). (.1/^-. Justice F.rski uej 

MAHARAJAH MUTEKJEKT SiNGH HAHAHOOR v. THE 

Heirs of Ranee Jaswant Singh. 

(1842) 3M. I. A. 42 = 6 W. R. 15 (P. C.) = 

1 Suth. 114 = 1 Sar. 236. 

S. 25 — Not cett ospectii'c. 

S. 25 of Bengal Regulation XI of 1822 is not retrospective 
(97). Justice ErskiiicJ MAHARAJAH MriTERJEET 

Singh Bahadoor r-. Heirs of ranee Jaswant Sin(;h. 

(1842) 3 M. I. A. 42-6 W. R. 16 (P. C.) = 

1 Suth. 114-1 Sar. 235. 

S. 27 — Rule under — Appliiability — Money recei~.‘ed 

before promulgation of that rule — Appliccddlity to case of. 

Regulation XI of 1822 does not in terms refer to cases of 
money received l>efore the promulgation of tliat rule, and in 
justice ought noL to be so extended ; and though as a posi- 
tive Regulation it may be considered as an useful amend- 
ment of the law, there is no known general principle of law 
upon which such a rule could be held to exist independently 
of express enactment (98). (yl/r. Justice Krskincf) MAHA- 
RAJAH Mitterjekt Singh Bahadoor Heirs ok 
Ranee Iaswant Singh. (1842) 3 M. I. A. 42 = 

6 W. R. 15 (P. C.) = l Suth. 114=1 Sar. 235. 

S. 30 — Rri’cnue-sale — Go7'erument purchasing at — 

Lessee from, of lands purchased — Abandonment of lease by 

What amounts to^t 'nder tenure e.xistin^ at itate of sale 

— Effect on, 

I^ands, subject to a prepetual lease granted by the origi- 
nal proprietor in I 8 I 8 , were in 1837 sold for arrears of (io\ 
ernment revenue under Regulation XT of 1822, and pur 
chased by the Oovernment themselves. The Government 
then granted a lease of the said lands to tlie appellant for a 
term of 20 years. No suit was instituted to reverse the sale, 
but the Government, some time afterwards, in consequence 
of doubts as to the legality of the sale, offered to give up 
their rights under the sale, and to restore the lands to the 
original proprietors, subject to the recognition of the claims 
of the appellant. That offer resulted in an arrangement !>e 
tween the Government, the original proprietors, and the 
appellant, whereby the api>ellant’s right under his lease was 
to be maintained, as regards a portion of the property 
covered by the lease, called the Jungle Mehals, but that his 
right in the other properly comprised in the same was to he 
restored or given up to the original proprietors, and all the 
rights of the Government were also to be given up to them. 
In pursuance of that arrangement the appellant took a new 
lease of the said Jungle Mehals from the original proprie- 
tors, at a reduced rent. The respondent, whose right was 
founded on the antecedent perpetual lease granted by the 
original proprietors was not a party to that arrangement. 
He, therefore, instituted the suit out of which the appeal 
arose for the purpose of displacing the lease held by the 
appellant under the arrangement made with the Govern- 
ment and the original proprietors, and for possession under 
his perpetual lease, with mesne profits. 

Held, that by S. 30 of Regulation XI of 1822 the perpe- 
tual lease of the respondent was determined by the sale for 
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Government arrears, and that the arrangement by which 
the lands were restored to the proprietors, subject to the 
rights of the Government lessees, was in the nature of a com- 
promise, and not such an unconditional restoration as 
amounted to a reversal of the sale, and the consequent 
revival of the peri)etual lease of the re.spondent. 

It is perfectly clear upon the evidence in this case, that if 
there was any abandonment at all, it was an abandonment 
upon terms, and that the respondent, if he adopted the 
abandonment, must also adopt the terms on which that 
abandonment was made (466). 

Qna're, as to what the result would have been if the res- 
pondent had sued for the purpose of .setting aside the sale, 
and consequently the lease which was granted to the appel- 
lant (464). {P.ord J ustice Turner J WATSON v, SREE- 
MUNT Lae Khan. (1854) 5 M. I. A. 447 = 

1 Sar. 468. 

Revenue sale under — Tenure of estate subject to — 

i'haracter of — Effect of sale ou. 

In 10 M.T.A. 123 it was carefully considere<l, whether a 
sale for arrears of revenue of it.self merely, and without 
any act, proceeding, or demonstration of will on the part of 
the purchaser, altered the character of the tenure. And it 
was decided, that the sale law had not “that hard and rigid 
cliaracter.” It is true that the judgment dealt only with the 
effect of a sale under ILmgal Reg. XLIV of 1793. But what 
is laid down concerning such a sale may, even a fortiori, be 
predicated of a sale under any of the subsequent sale laws, 
and, in particular, of one under Keg. XI of 1S22. The words 
of S. 30 of Keg. XI of 1882, far more strongly than those 
of the earlier Regulation (i.e., that of 1793), import that the 
estate is not. upon a sale for arrears of revenue, necessarily 
and ipsa facto, changed in its nature and incidents. And, 
if this be so, the repeal of the Regulation which destroys the 
power to change the estate, must leave its freedom from 
change, independent of mutual will, unimpaired (270-1). 
{Sir James Colvilc.) RAJAH SimOSURRUN GHOSAE 7'. 

Mohf.sh Chundeh Mitter. (1868) 12 M.I.A. 263 = 
11 W.R.P.C. 10 2 B.L.R. P.C. 23 = 2 Suth. 180 = 

2 Sar. 420. 

Ss. 30 to 33 — Dependent tenures — Annulment of — 

fleir or assignee of revenue sale purchaser — Right of. 

Quare . — Whether the stringent power.s given by Ss. 30 to 
33 of Bengal Reg. XI of 1822 to purchasers, eo nomine could 
in any case be exercised by tlie heirs or assignees of such 
purchasers. Justice and .sound ix^licy alike require that inas- 
much as the Law lias given them for the particular purpose 
only of enabling the purchaser again to make the income of 
the estate an adequate .security for the public revenue assess- 
ed upon it, and the exercise of them cannot hut occa.“ion 
great hardship to under-tenants, and insecurity to property 
they slionld be exercised within a reasonable time. {Sir 
James Colvile.') RAJAH SUITOSURRUN CJHO.SM. v. 
MAHESH C’HUNDER MFITER. 

(1868) 12 M. I. A. 263 (271-2) = 11 W. R. P. C. 10 = 

2 B. L. R. P. C. 23=2 Suth. 180 = 2 Sar. 420. 

Ss. 30, 32 and 33 — Rerfcnne sale purchaser of 

zemindary — Shikmee talook created before Decennial Settle- 
ment and held of Zemindar at fixed rent - Resumption of — 
Right of. 

In a suit by the purchaser of a zemindary at a sale for 
arrears of revenue held under Bengal Reg. XI of 1822 for 
recovery of possession of mouzahs alleged to have formed 
part of the zemindary, and to have been held khai by the 
defaulting Zemindar at the time of the sale, the defendant.^ 
alleged that the mouzahs formed a Shikmee talook created 
l)efore the Decennial Settlement and held of the Zemindar 
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BENGAL REGULATIONS— 

Govemmezit Indemnity Reg. XI of 1822, Ss. 30, 32 
and 33— (O/A/.) 

by mocurrery tenure, /.r ., at a fixed rent, not liable to alter- 
ation. 

Held, on the evidence, reversing the decree appealed from 
and restoring that of the court l)elo\v, that the mouzahs 
formed a Shikmcc Talook created before the Decennial 
Settlement and held of tlie Zemindar by mocurrery tenure 
at a fixed rent, and were not liable to resumption by a pur- 
chaser under Reg. XI of 1822, Ss. 30, 32 and 33. i^Loid 
Justice Turner.) WISE 7-. RHOOBUN .MOVEE DEBIA 
CHOWDKAINEE. ( 1863-5) 10 M. I. A. 165 

3 W. R. 5 = 2 Sar. 91=1 Suth. 563. 

S. 32 — Mi'fiissil talookdars — Who are — Dipeudent 

talookdars who^e tenures were created subsequent to the 


settlement if included . 

There is considerable weight in the reasoning in support 
of the view that mofussil talookdars sjx^ktn of in S. 32 of 
Regulation XI of 1822 must Ije taken to be such talookdars 
as are described by S. 5 of Regulation ^TII of 179.^, who. 
at the time of the I^ecennial Settlement, might haveengag 
ed directly with Government for the payment of the public 
revenue assessed on their lands ; and even after the settle 
ment, and until that right was taken a\\ay by Regulation T of 
1801 , might have claimed to have separated fn>m the estate 
of the Zemindar ; and that the term does not include depend* 
ent talookdars whose tenures have been created since the 
settlement, they Ireing talookdars, who, under S. 7 of Reg, 
VIII of 1793, are declared not to have the property 
in the soil, but to be mere lease holders (320). {Sir Janus 
Colvi/e.) KHAJAH ASSANOOLLAH r*. OBHOY CHUNDKR 

Roy. (1870) 13 M. I.A. 318-13 W. E. P. C. 21 

2 Suth. 306 = 2 Sar. 535. 


Grant of Leases Reg. XLIV of 1793. 

S. 0 — Annulment of nnder te nures — Enhancement 


1 BENGAL REGULATIONS— (6V;;A/.) 

Grant of Leases Reg. XLIV of 1793, S. b— (Could f) 

and the rent always liable to enhancement. In this hard and 
literal construction of the words cited above their Tx)rd.ships 
do not concur. They think that their meaning is properly 
to l>e collected from the policy and intent of the Regulation, 
from the language used in other parts of the same sectioi», 
and from the seventh section, which creates an exception 
out of the provisions of that section (144-5). (Lord Justice 
Turner.) RANEE SUKNOMOVEE 7'. MAHARAJAH SUT- 
'i'EESCHUNDER ROV HAHADOOR. 

(1864) 10 M. I. A. 123-2 W. R. P. C. 13 - 

1 Suth. 548 = 2 Sar. 60. 

j f fo xohat e.xteut in force. 

Qmxre. — Whether, -S. 5 of Hengal Keg. XblV of 1/93, 
can be held in force for any purpose but that of declaring 
the general principles upon which all the subsequent legisla- 
tion has proceeded, namely, that of j)utting a purchaser at a 
sale for arrears of revenue, in the position of the party with 
whom the perpetual settlenjent of the estate \Nas made. 

Their Lordships do not think that a party who has lost 
the particular rights which were given to him, or to the pur- 
chaser whom he represents, by any of the subsequent 
Statutes, can fall back upon the old law which has been so 
repeatedly modified (272-3). (Sir James Colvile^ RaJAH 

SurroSUKRUN Ghosal <•. Mohe.^h Chunder Mitter. 

(1868) 12 M. I. A. 263-11 W. R. P. C. 10 = 
2 B. L. R.P. C. 23-2 Suth. 180 = 2 Sar. 420 


of reni^Right of — Personal to purchaser or extends to 
his heirs also. 

Quare. — Whether S. 5 of Bengal Reg. XLIV of 1793 is to 
l>e construed as giving a powei only to the purchaser, or to 
him and his heirs, or a power attached to the zemindary 
which passed to subseciuent purchasers (148). 

The tx)wer is given to collect what the former proprietor 
would have been entitled to demand, if the cancelled engage- 
ment had never been made ; words w Inch seem to point 
to something to l^edone on the change of ow nership, not to 
something to lie done after any indefinite lapse of time ; 
and in terms the power is given only to the purchaser him- 
self, as to whom reasons might apply which would not 
extend to subsequent purchasers from him ( 148). (Lord 
Justice Turner.) RaNEE SURNOMOVEE v . MAHARAJAH 
SUITEESCHUNDER ROY KaHADOOR. 

(1864) 10 M. I. A. 123=2 W. R. 13 = 2 Sar. 60 = 

1 Suth. 548. 

Construction^W ord s — '^Stands cancelled from the 

day of sale'' — Meaning and effect — Confirmation of sub- 
tenure by purchaser or his successor — Effect of. 

The respondent contends that by the operation of the 
Words “stands cancelled from the day of sale” in S. 5 of the 
Regulation, the existing interests of the talookdar, ipso 
facto, ceased to exist, without any act tlone by the purcha- 
^‘er ; that it was incapable of confirmation or Ijeing set uj) 
by him or his successors ; and that where, from the accpiies- 
cence of the purchaser or those claiming under him, the pos- 
session had remained in the talcokdar and those claiming 
under him undisturbed, and the original rent had been 
received, no matter for how long a period, or through what- 
ever number of mesne conveyances, it still remained a bare 
possession at the will of the Zemindar for the time being, 


Purchaser at sale •— Destruction of tenure — En- 

haucemeut of rent to Pergunnah rates — Right of. 

The conclu.sion at w hich their Lordships have arrived as 
to the construction of S. 5 of Bengal Regulation XLIV of 
1/93 is this — tiiat a pcwver was given by it to the purchaser 
at a Government sale for arrears to avoid the subsisting 
engagements ics to rent, and to increase the rent to that 
amount at which, according to the established usages and 
rates of the pergunnah, or district, it would have stood 
had the cancelled engagement so avoided never existed. 
This gives it a just and reasonable operation, and virtually 
it would have none, when the existing rent was already 
according to the usages and rale of the pergunnah (147). 

The object of the Government was that the jumma 
should be duly paid, and that the means of paying it 
should not be withdraw n by the improvident grants of the 
Zemindars who had made default ; luit cases of default 
might often arise where no improvident grant had been 
made, wliere the talookdars and the ryots held at proper 
rents, and the default was owing to extravagance, mis- 
management, or other causers, — in such ciises tlie Govern- 
ment cannot be supposed to have intended a wanton and 
unjust disturbance of vested interests. It is true that the 
section makes no distinction in terms between the two 
classes of case-s, and it would l>e unsafe in construction to 
make any such ; but the consideration furnishes reason for 
such limitation, Ixjth as to time and extent of operation, as 
the words will admit, indeed seem to require, in order to 
give effect to the whole sentence. Now, looking at what 
follows in the same clause, it is obvious that no such abso- 
lute cancellation w its intended, for the power expressly and 
affirmatively given to the jnirchaser supposes the talookdars 
and tlie ryiAs to remain in all respects as before, except 
that they Ixjcome liable to a certain limited increase of rent, 
“according to the established usages and rates of the per- 
gunnah or district ” ; words in lliem.sclves showing that the 
section was directed to cases in which grants had been made 
with reservations of rent Ijelow those usages and lates. It 
is to be observed also that in terms this ix)wer is given only 
to the purchaser himself, which would ordinarily suffice to 
remedy the mischief in contemplation. The language of 
the exception, too, inS. 7 shows, that w'hatwas aimed at 
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BENGAL REGULATIONS- (CVW.) 

Grant of Leases Reg. XLIV of 1793, S. 6 — {Could!) 

by S. 5, was not the destruction of the temiie, but the 
increase of rent, under certain s|:>ecified and equitable limita- 
tions (145 7). {Cord Justirc Turner!) UanEK SURNO- 
]\T()VEE 7'. Maharajah Su'iteeschunder Koy Haha 
DOOR. (1864) 10 M.I.A. 123=2 W.R. 13-2 Sar. 60 = 

1 Suth 548. 

/^nrehoser at sole — Idihanee/nenl 0 / rent of mesne 

tenant holding hereditary tenure at fixed rent — Riy^ht of — 
ICaizrr of — Proof of — Effect of. 

The suit was originally brought by the resiJondent’.s 
father, and the relations of the parlies to each other were 
those of Zemindar and Talookdar, the appellant holding as 
mesne tenant a portion of the Zemindary, 'fhe object of 
the suit was to enhance the rent at whic h the appellant 
held that portion- 'I'he appellant did not dispute the res- 
pondent’s general title, or the relation in which the appel- 
lant stood towards him. She insisted that the suit must 
fail because her tenure was hereditary and at a tixed rent, 
which the Zemindar had no power to enhance. 

The interest which the appellant represented was first 
created by grant in favour of S at some date prior to the 
commencement of the 19th century. On parts of the land 
comprised within his grant. .S’ laid out gardens and erected 
factories and other buildings, but there was no direct evi- 
dence that the grant was made for those purposes. S 
appeared to have l>een a Civil Servant of the E. I. C, ; and 
after some years, when leaving India for England, he sold the 
whole property to the grandfather of the appellant’s hus- 
band ; on his death it descended to the father, and thence in 
due course to her husband, from whom she inherited it as 
his widow. A portion of the land during this course of 
years had been granted to the Government, and a public 
College erected thereon. And during the whole time of the 
occupation of these five tenants, the same rent had always 

been paid. 

While the father of the appellant’s husband was in pos- 
session, the Government revenue payable by tlie Zemindary 
fell into arrear, and the property was, therefore, put up to 
auction ; one A/ became the purchaser, and he acquired the 
rights which the then subsisting Regulations gave to a pur- 
chaser at such a sale. After some time, M sold the Zemtii- 
dary by private contract to // from whom, on his death, it 
passed to his widow ; from her it was purchased by the res- 
pondent’s father, who brought the suit. 

Held, that, assuming S. 5 of Rengal Regulation XLIV of 
1793 to be applicable to the case, it did not support the 

suit (149). 

The sale to M, according to the respondent’s own case, 
look place some time before 1823, and he found those under 
whom the appellant claims holding the land at an old 
rent ; he did not attempt to disturb the occupation or 
increase this rent ; but received it during all the time he 
remained owner. He sold by private contract to // , from 
whom it passed to his widow, and from her again by private 
contract to the respondent’s father. During all this time 
(and for a considerable period before, so far as appears indeed 
from the very creation of the tenure — more than 60 years 
ago), the same rent has always been paid ; and there 
is no evidence that when first imposed— nay, even when the 
purchase was made, it was not a perfectly adequate rent for 
the property. If the section in question did not authorise 
the purchaser to disturb the possession, and left him an 
option to confirm the existing rate of rent, there seems to be 
the strongest evidence that he exercised the option m 
favour of the Talookdar ; and even if the same rights passed 
from him unimpaired to H and in succession to those who 
clsum under him, the evidence is equally strong — nay, as 


BENGAL REGULATIONS -(CW./.) 

Grant of Leases Reg. XLIV of 1793, S. 5—(Contd.) 

regards CPs widow personally, it is stronger (147-8). {Lord 
Justice Turner!) RaNEE SURNOMOYEE 7 /. MAHARAJAH 
SUITEE-SCHUNDER ROY. 

(1864) 10 M.I.A. 123 = 2 W.R. 13 = 2 Sar. 60 

1 Snth. 648. 

Repeal of, by subset/nent Regulations. 

The respondent relied upon S. 5 of Regulation XLIV of 
1 793, and contends that, although subsequent Regulations 
upon the subject have been passed in different language and 
repealed, this S 5 of Reg. XLIV of 1793, has never been 
repealed. Qnare, whether upon the true construction of all 
the Regulations taken together this particular section ought 
to l)e taken to have been repealed or not (143). {Lord Jus- 
tice Turner!) RaNEE SuRNOMOVEK MAHARAJAH 
SurrEE.scHUNnER Roy Rahadoor. 

(1864) 10 M. I. A. 123 = 2 W. B. 13 = 

2 Sar. 60 = 1 Suth. 648. 

Inheritance Reg. XI of 1793. 

— Applicability — Family usage continuing — Claim 

resting upon, and not on peculiar character of zemindari 
itself or on district or local custom — Reg. .V of 1800 — 
Effect. 

Quaere, whether, notwithstanding the ijualification placed 
upon Reg. XI of 1/93 by Reg. X of 1800, the former 
Regulation governs a case where the claim rests only on a 
continuing family usage, and not on the peculiar character 
of the /^mindari itself or on a local or district custom 

(747). Rajah Raj Kishen Singh ?■. Ramjoy Surma 
Mozoomhar. (1872) 2 Suth. 744 = 19 W.R. 8 = 

8 M.J. 161. 


Applicability — Raj — Cases vdiere deed or will 

executed — Effect in such eases. 

Regulation XI of 1793 is confined to cases in which theie 
is no deed and no will executed. Where there is a deed, 
or where there is a will, it does not give, a validity to that 
deed or that will, which the deed or will would not other- 
wise possess, but it leaves it precisely where it stood before. 
Quaere, whether the Regulation applies to the case of a Raj. 
{Mr. Pemberton Leigh.) BaBOO (iANESH DU'IT SiNGH 
r. MAHARAJAH MOHESHUR SiNGH. 

(1855) 6 M.I.A. 164 (187-8) = 2 Suth. 20-1 Sar. 621. 


Applicability — Succession opening after July 1794, 

Regulation XI of 1793 provides, that after the 1st of 
uly, 1794, if any Zemindar .shall die without a will, etc., 
ind leave two or more heirs, who, by the Mahomedan or 
riindu law (according as the parties may he of the former 
)r latter |>ersuasion), may be re.spectively entitled to succeed 
o a portion, such heirs shall succeed. 

The suit out of which the appeal arose was instituted in 
fanuary, I8l5, for the recovery of the moiety of a Zemindary, 
o which the appellant claimed to be entitled on the death of 
lis brother A, who died on 28 - 9 — 1813, leaving the respon* 
lent his widow and three children. That zemindari had 
’ormei ly belonged to the appellant’s father, E, who died in 
he possession of it in December, 1793. After his death the 
ippellant and his brother A, then minors, were in joint 
possession of the zemindari, and so continued after their 
najority in 1799 or 1800 until the demise of A. 

field, that the suit clain) being a claim to succeed to A, 
rvho died long after July, 1 794, not to E, who died Ipefore, the 
iuccession must \>e governed by Regulation XI of 1793 (475). 
Mr. Baron Parke.) RAJAH DEEDAR HOSSEIN v. RaNEE 
iUHOOR-UN-Nl.SSA. (1841) 2 M.I.A. 441 - 

2 Suth. 993 = 1 Sar. 217. 

Applicability — Zemindari — I mpaitibiliiy — C ustom 

of — Succession in case of. 
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BENGAL REGULATIONS- -(Ow/-/.) 

Inheritance Keg. XI of 1793— (cV/z/o'.) 

The existence foi a very long time of a family usage of 
non-division in a zemindari cannot exempt it from the ; 
operations of the Regulation XI of 1793, which provides, 
that after the 1st of July, 1794, if any Zemindar shall die 
without a will, etc., and leave two or more heirs, who, by 
the Mahomedan or Hindu law (according as the parties 
may be of the former or latter persuasion), may be res- 
pectively entitled to succeed to a portion, such heirs shall j 
succeed (475). {Afr. Bat'on ParkeA) Ka.IAH OkeDAR 
HossEiN V. Ranee Zuhook-oon-Nissa. 

(1841) 2 M. 1. A. 441 = 2 Suth. 993 - 1 Bar. 217. 

^Grant by Government in 1790 — Incidents of estate 

subject of — Intention of Government as regards — Evidence 
—Regulation XI of 1793 if. See HINDU I.AW— IMPARTI- 
BLE ESTATE— CONFISCATION AND RE-GRANT— GOVERN- 

MENT. (1867) 12 M. I. A. 1 (36-7). 

I 

— 1 nheritance — Mahomedans of Shiah sect — Imw 

applicable to, 

A, a Mahomedan of the Shiah sect, died leaving a brother, 
a widow and three children. The brother sued for the 
recovery from the widow of the properties left by the 
deceased, and the question was whether the law of succession 
applicable to the case was that which prevailed amongst the 
Soonees or Shiahs. Both the litigant parties belonged to 
the latter sect. 

Held that, on the natural and equitable construction of 
Regulation XI of 1793, the law applicable was that of the 
sect to which the liligant parties belonged, and that there 
were no judicial decisions or established practice limiting or 
controlling its meaning (477-8). (A/r. Baron Parke,') 
Rajah Deedar Hossein v. Ranee Zuhoor-oon 
Nissa. (1841) 2 M, I. A 441-2 Suth. 993 -1 Sar. 217. 

-Repeal of, by Bengal Regulation X of 1800 — Extent 

of. See Bengal Regulations— Inheritance Regu 
lation X OF 1800— Effect on Bengal Regulation 
XI OF 1793. (1841) 2 M. I. A. 441 (476). 

S. 6 Proviso— and effect of. 

The proviso to S. 5 of Regulation XI of 1/93 was intro- 
duced to avoid any retrospective operation of the previous 
clause, and to prevent any claim by the co-heirs under it, to 
succeed to an estate which had then devolved entire or 
should devolve entire before 1st July 1874 (475-6). A/r. 
Baron Parke,) RaJAH DEEDAR HoSSEIN v. RANEE 
ZuhOOR-OON-NISSA. (1841) 2 M. I. A. 441 - 

2 Suth. 993-1 Sar. 217. 

"" 'S. 15 — Inluritancc — Alahomedans — applicable 

' — Livw of sect to which parties belong. 

According to the true construction of S. 15 of Regulation 
XI of 1793, in the absence of any judicial decisions or estab- 
lished practice limiting or controlling its meaning, the 
Mahomedan law of succession applicable to each .sect ought 
to prevail as to litigants of that sect. It is not said that one 
uniform law should be adopted in all cases affecting Maho- 
medans, but that the Mahomedan law, whatever it is, .shall 
he adopted. If each sect has its ow’n rule according to the 
Mahomedan law, that rule should be followed with respect 
to litigants of that sect. Such is the natural construction 
of this Regulation, and it accords with the just and equi- 
table principle upon which it was founded, and gives effect 
to the usages of each religion, which it was evidently its 
object to preserve unchanged (477 8). {Mr. Baron Parke.) 

Rajah Deedar Hoosein v. Ranee Zuhoor-oon- 
Nissa. (1841) 2 M. I. A. 441 = 2 Suth. 993-1 Sar. 217. 

Inheritance Beg. X of 1800. 

— Applicability — Zemindaries undivided with custom 

of indivisibility. 


BENGAL BEGULATIONS- {Conid.) 

Inheritance Beg. X of 1880 — {Contd.) 

Bengal Regulation X of 1800 does not apply to undivided 
zemindaries, in which a custom might prevail that the in- 
heritance should be indivisible, but only to the Jungle 
Mahals, and other entire districts, where local custom pre- 
vails. The construction contended for, viz., that every in- 
dividual zemindary in which the custom had been that it 
should descend entire was exempted, would repeal the 
Regulation XI of 1793 altogether ; whereas it is clear that it 
was intended to be partially repealed only (476). {Air. 
Baron Parke.) RaJAH OEEDAR HOSSEIN i'. KaNEE 

Zuhoor-oon nlssa. (1841) 2 M. I. A 441 ^ 

2 Suth. 993 = 1 Sar. 217. 

liffect on Bengal Regulation XI of J793 — Latter 

not wholly repealed by former. 

Bengal Regulation X of 1800 was not intended to repeal 
Regulation XI of 1793 altogether : it is clear that the latter 
regulation was intended to be partially repealed only (476). 
{Mr. Baron Parke.) RAJAH DEEDAR HOSSEIN v. RaNEE 
ZUHOOR C)0N-N1SSA. (1841) 2 M. I. A. 441^ 

2 Suth. 993 - 1 Sar. 217. 

Interest Beg. XV of 1793. 

Applicability — Arrears paid in part — Case of. 

Regulation XV of 1793, which hinders persons from 
recovering arrears of interest of more than one hundred 
per cent, applies only to arrears which have not 
been any part of them paid (308). {Sir William II. 
Maule ) BamuNDO.SS MOOKERJEA V. OMEISH CHUNDER 

Raee. (1856) 6 M. I. A. 289 = 1 Sar. 642 

J ntercst — Suit for — Dismissal of, on ground of 

usury — Principal' — Suit subsequent for — Maintainability 
— Res judicata. 

In a case in which the Court below had dismissed an 
1 action which was. in .substance, for the recovery of interest 
due under an agreement held to be a shift for usury within 
the meaning of Bengal Regulation XV of 1793, the plaintiff- 
appellant contended that, as the action included both prin- 
cipal and interest, if their Lordships were disposed to 
affirm the decree below , their Lordships should make a 
declaration that the principal might be recovered, although 
the interest could not be, on the ground of usury, or they 
should in their judgment declare that such affirmance was 
w ithout prejudice to the plaintiff’s right to bring a fresh 
action in respect oMhe principal. The plaintiff was evid- 
ently apprehensive that the decree dismissing the suit might 
be pleaded as a bar to a fresh suit for the principal. 

Their Lordships declined to make the declaration prayed 
for, observing on the cpiestion of res judicata as follows : — 
“ It may be strongly argued that the question of usury has 
been decided in this case ; but if the question has not arisen, 
whether the principal may be recovered, without interest, 
then the plea of res judicata cannot be applied to a subse- 
quent proceeding which has for its object to recover the 
principal, without interest ; because if that question does not 
arise here, it cannot be adjudged here, and the plea res 
judicata, can be no bar to a subsequent proceeding (219). 
{Lord Campbell.) WISE v. KiSHENROOMAR BONS. 

(1847) 4 M. I. A. 201. 

Alortgagc — Redemption — Accounts — Lease part of 

same transaction as mortgage and part of security — Rent 
fixea in ^Actual rents and profits — Mortgagee's liability 
for. 

The mother of a minor executed a mortgage of the 
' minor’s estate. As part of the same transaction she granted 
a lease of the mortgaged property to the mortgagee, the 
lease being intended to create, not a distinct estate, but 
only a security for the mortgage money. 

In a suit brought by the minor, after attaining majority 
to set aside the mortgage, and to recover possession of the 
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Interest Reg. XV of 1793—(6 \v/A/.) 

mortg'ige I property \vitli mesne profits, tlic cpieslion was * 
whether, in taking the accounts l)etween the parties, the 
mortgagee was to be charged, as mortgagee in possession, 
with the actual rents and profits, or only with the rent 
fixed by the lease. 

//rA/, that the decree l)elow, whicli directed an account 
of the actual rents and profit>, proceeded on the right prin- 
ciple, and was in accordance with the nature of the security 
and the sjuril of the Regulations (Keg. XV of l7‘;3). 

It is certainly possilMe tluit, by reason of tlie provision 
tliat the rent shall be a fixecl one. notwithstanding losses 
and casualties, the mortgagee might be a loser, in his 
character of lessee, on an accovmt calculated on this basis ; 
but, notwitiistanding that ( onlingency, as it was not meant 
tltat the principal should l)e risked, it was virtually a provi- 
sion to exclude an acc<umt of the rents and profits f-421-3). 
{Lord Justin- Knight Hntrc.') HUNOOMAN PtKSAUn 
RANDAV MUSS'r. IbAHOOKl; MUNRAJ KOONWERtt;. 

(1866) 6 M;. I. A. 393 - 18 W. R 81-2 Suth. 29 

1 Sar. 552 - Sevestie 253 N. 

"Mortgage with possession — Redemption — Forfeiture 

— Declaration of— Suits for— Natures of — Limitation appli- 
cable to — Reliefs obtainable in — Distinction. Sec MOH'I - 
GAGK— USUIRUCTUARY MORTGAGK — RLUKMPTIUN— 
Forkeitupk. (1868) 12 M.I.A. 157 (189). 

S. h — ‘Appltcal}ility- — A'. 9 — C < o/n prised undo 

— Stipulated in S, Meaning. 

Section 5 of Bengal Regulation XV of 1793 declares that 
if a lower rate of interest than any of the rates authorised 
to be awarded shall have been stipulated between the 
parties, no higher rate of interest than the rate so stipu- 
lated is in be decreed. This plainly relates to the real 
agreement between the parties, constituting an actual legal 
stipulation ; for it constitutes a limitation of the 4th sec- 
tion, as well as of the others. It does not extenil to the 
cases comprised within S. w here a device or means are 
used to disguise the real contract as to interest, for the j)rovi- 
sions are inconsistent. The language of S. 5 would be 
violated by a construction of the word “stipulated,” w hich 
would confine it tt) “expressed ” (188). {Lord Chelmsford.) 

Shah Mukhun Lake ?■. Uaboo Skee Kishkn Singh. 

(1868) 12 M. I. A. 157- 11 W. R. P. C. 19- 
2 B. L. R. P. C. 41-2 Suth. 190 = 2 Sar. 403 

« 

Words — “Stipulated” — Meaning of. See UNDER 

THIS KEGUbATlON, S. 5— APPLICABILITV. 

(1868) 12 M. I. A. 157 (188). 

Sb. 6, 7 and 9 — Applicability — Contract — Suit to 

enforce — Suit for relief against. 

vSs. 6, 7 and 9 of Regulation XV of 1793 apply in terms 
to remedies in suits brought to enforce, not to suits brought 
for relief against, a contract (188). (K>rd Chelmsford.) 

Shah Mukhun Lali. v. Baboo Sree Kishen Singh. 

(1868) 12 M. I. A. 157 = 11 W. R. P. C. 19 = 
2 B. L. R. P. C. 44-2 Suth. 190 = 2 Sar. 403. 

— Ss. 8 and 9 — Usury — Device for — Transaction 

amounting to — Interest — Kceerocryof., in such a case — Right 
of. 

In 1831, K applied to the appellant for a loan to be paid 
off in the course of C years. The appellant consented to 
advance K the amount required, upon having the repay- 
ment thereof properly secured to him. It was ultimately 
agreed that the loan should be made, and that the securities 
to be given for the repayment thereof, with interest, should 
be the personal bond of K, and a lease of K’s zemindary, 
to be made to M, the app>elIanRs gomasta or manager, 
accompanied by an order from K, whereby K should direct 
M to pay to the appellant, principal and interest at certain 
times which were agreed upon. In pursuance of the agree* 
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meat, the appellant, on the 29th of May, 1831, lent to K, 
Rs. 20,000, and K gave his bond to the api>ellant, whereby he 
became bound to repay that sum, with interest, after the 
rate of 1 i>er cent, per month, by the month of March, 1837. 

At the same time, in pursuance of the same agreement, 
K executed a lease of his lanris and zemindary to M. This 
lease was acconijjanied by a deed of po.ssession, and, as 
agreed upon, it was also accompanied by an order for 
transfer of payment, both of which instruments were given 
by K to M. M was let into posse.ssion and remained 
in such possession for about 8 months. On l5th January, 
1832, a sub lease of the ])remises was made by M to S, 
and a counter-part of such sub lease was .‘^igned and given 
by S to M. Annexed to the sub lease was the security- 
I)oiul of K, whereby he became bound to M for the due 
performance of the conditions of the sub lease. 

Sand K, his surety, paid <mly portions of what was due 
from them, according to this agreement, and M instituted 
the suit out of which the appeal arose against S and K for 
the recovery of the arrears payable to him. 

T’he (juestion for decision was whether there was an 
usurious agreement between the parties to the suit, whether 
the bond, the lease, and the sub lease, were a mere shift for 
usury, it ))eing admitted that, if they were, the action could 
not be maintained, at least, to recover the interest by reason 
of the provisions of Ss. 8 and 9 (^f Bengal Regulation XV 

of 1793. 

Held, affirming the Courts )>eIow , that the bond, the 
lease, and the sub lease, were a mere shift for usury (218). 

This case seems to their I^ordships to be a case free from 
all doubt, res ipsa loquitur. The written documents raise a 
case of very great suspicion, and they can hardly be opened 
without believing that they were intended to cover an 
usurious contract. That suspicion is proved to )>e the fact by 
a mimlx^r of witnesses, who siibstantially prove, that there 
was an agreement between these parties that more than the 
legaf interest should be reserved, and that these instruments 
were executed for the purpose of securing that illegal inte- 
rest. We see no reason for dislx:lieving those witnesses ; and 
if they are believed, it is conceded that the defence is estab- 
lished (218). {ford Camphcll .) WISE?'. KlSHENKOUMAR 

Rons. (1847) 4 M. I. A. 201. 


Usury — Laio of — Deiice to evade — 'Transactions 

amonnti ng to. 

In a case in wliich money had been advanced by A to 
B and others, the repayments, by instalments extending 
over a j^eiiod of J 1 years, of the principal and interest at 12 
per cent, per annum, calculated uj) to a certain date, was 
secured by three instriinienls, consisting of ( 1 ) a usufructuary 
lease, (2) an under-lease agreement, and (3) a security bond. 
The suit was on foot of the securities for the recovery of 
the balance found due on the expiration of the stipulated 
time for payment. The plea in defence was that the lease 
and under-lease were a fraudulenl contrivance to cover 
illegal interest, and, therefore, void under Ss. 8 and 9 of 
Bengal Keg. XV of 1793. 

Held, reversing the Court below, in the circumstances, 
and from the accounts, that the transaction was not a 
device, or evasion of the law of usury, within the meaning 
of that Regulation, {ford Chelmsford .) ANUND MOHUN 

Pal Chowdhookv 2/. Kishen (Jhundkr Hannerjea. 

( I860) 8 M. I. A. 358 = 1 Sar. 766. 

S. 9 — Effect — Usurious contract if void^S, 8 — 

Effect of — Distinction. 

Section 9 of Reg. XV of 1/93 does not declare the con- 
tract itself void, nor direct any pledge to be returned, 
without redemption. The section is one in in pcenam 
against the concealment of usury ; for the open violation of 
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the Regulation entails, under S. 8, only a forfeiture of 
interest. If the 9th section were so extended by construc- 
tion as to invalidate the contract itself, and make it, and the 
conveyance also obtained under it, null and void, then, in- 
asmuch as there are no saving words, an innocent purchaser 
without notice, from the mortgagee, by assignment of the 
pledge, would lx* unable to retain it, even for the just debt 
and legal interest (188-9). {/,on^ Chelmsford Shah 

Mukhun L\llv. Kabuo Sree Kishen Singh. 

(1868) 12 M. I. A. 157-11 W. R. P. C. 19- 
2 B. L. R. P. C. 41 - 2 Suth. 190 - 2 Sar. 403. 

Csury— Interest sued for disallenocd on p-ound 

of — Principal — Decree for, or declaration of ri^ht to, in 
such a case — Fcrmissilnlity 

We are asked, at all events, to pronounce a declaration 
whereby the principal is to be recovered, although the 
interest may not, on the ground of usury. Hut it seems to 
their Lordships quite clear, that it is utterly impossible for 
them to promjunce such a judgment in this aetion, because 
it is an action which is, in substance, brought to recover the 
interest due on a loan ; and S. 9 Hengal Keg. XV of 1793 
expressly re(|uires that, in such an action, no other judg- 
ment should l)e given but for the tlismissal of the suit the 
costs to be paid by the plaintiff. If, therefore, in this case, 
we were to pronounce a judgment wliereby the pnncipal 
should be recovered, without interest, such a judgnicnt 
would be in complete defiance of that Kegulaticai, Ijy which 
we are bound (218-9). 

We are, then, called upon to pronounce a special declara- 
tion respecting the right to bring a fresh action. 1 heir 
Lordships are of opinion, that they are not at all called 
upon to pronounce any special declaration, but to leave this 
judgment to have its legal effect. If the judgment is a bar 
to any future proceeding, there is no reason why it should 
not have that operation (219). (Lord Campheil .) WISE 

I*, kishenkoomar Rons. 

(1847) 4 M. I.A. 201. 

Usury — Transaction tainted loilh — Pond, lease and 
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lease, on payment or satisfaction of all that might he due 
on the mortgage securities for principal money interest and 
costs, such interest to be calculated at 12 per cent (200-1). 
{Turd Chelmsford,) SHAH MUKHUN LAI. 2 '. HABOO 

Sreekeshen Singh. (1868) 12 M. I.A. 167- 

11 W. R. P. C. 19 2 B. L. R. P. C. 44 = 

2 Svith. 190- 2 Sar. 403, 

Ss_ 9 and %--Applicability and effect — Usurious 

contract — Suit on — Principal — Decree for — Valid ity. 

S. 8 of Bengal Regulation XV of 1793 deals with the 
case in which the usurious interest is disclosed on the face 
of the instrument, and is different to S. 9. 'I here might 
be a very good reason for that. There might well be, 
where tliere was no fraud, and w here tiie whole thing was 
<lisclosed. a right to recover the piincipal. whereas, in a 
casewlieie there was fraud, that right might be taken 
awav. Under S. 9 the Court must clismi>s the suit, so far 
as it lias relation to a usurious contract, though of course il 
would be different, if there was one count on one transac- 
lion, and anollier count upon anotliei and a totally different 
transaction. 'I'o pronounce a judgnicnt whereby the princi- 
pal slioiild be recovered, without inUMest, would be in com- 
plete defiance of S. 9 (4‘bv4). {l.orti Justice (jiftard.) 

Wise r-. Ju(;gohundhoo Bose. 

(1869) 12 M. I. A. 477 - 2 B. L. R. P. C. 69 - 

2 Sar. 459. 

S. 10 — Applicability — Morl^^ai^e- — Setiin^i^ aside ot , 


underdease, 

A granted a bond to B to secure an ad\ ance of money, C’ 
acting as B's agent. A lease w as afterwards granted by A 
to I), a servant of at a coloralde rent, and, subsequently, 
an under-lease was made by D to K, a relative of A, the 
consideration for which was also colorable, and nmde with a 
view to elude the usury laws. 

Held, that the bond, the lease, and the under-lease formed 
one entire transaction, which was tainted w ith usury (492-3). 
{Lord Justice Giffard.) WISE JUGGOBUNDHOO HOSE. 

(1869) 12 M. I. A. 477-2 B. L. R. P. C. 69- 

2 Sar. 459. 

• Usury laios — .Mortxane, lease and ay,reemcnl entered 

into to e7'ade — J/orti^'a^ee*s rights in case of. 

The original plaintiffs, the mortgagors, sued the represen 
tatives of the original mortgagees, and also one K, the 
gomasta of the mortgagees’ firm, to cancel on redemption 
three several instruments, viz,, the mortgage-deed, lease, 
and agreement named in the plaint. Those instruments the 
plaintiffs alleged to constitute one mortgage security of the 
mortgagees-defendants. All the defendants asserted, how- 
ever, as to two of those instruments, viz., the !ea.se and the 
agreement, a different title and interest, conferring a 
separate interest, as distinct from the Bankers, on tlieir 
goma.sta, the last defendant. 

Held, that the three-instruments were entered into with a 
view to evade the usury laws by a device or means, within 
the meaning of S. 9 of Reg. XV of 1793 ; and that the 
plaintiffs were entitled to redeem at any time, though before 
the expiration of the twenty years’ term created by the 

*9 


and restitution of pledge on terms of redemption — Mort- 
gagor's suit for — Interest allcrjoed to mortgagee — Rate of. 

In this case the original plaintiff>, ilie mortgagors (Sings), 
sued the representatives of the original nioi tgagees ( l.alls) 
and their gomastah R to cancel. <ui rcdemptifui, three several 
inst^ument^, r/:., a mortgage-dted. IcaM-, and agreement. 
These in'^tiuments the plaintifts alleged to constitute one 
mortgage security of the l.alls. All the tiefcmlanls assert- 
ed, liowever, as to the lease and the agreement, a dilferent 
title and interest, conferring a separate interest, as distinct 
from the 1. alls, on the gomastah. Tiic lease bore date the 
1 0th May, 1837. It was for twenty yeais, and reserved a 
rent of Rs. 24,858 payable to the Sings I)y the gomastah. 

The mortgage deed bore dale the l5lh June 1837, and 
pledged the same property also for twenty years to the Tails, 
to secure a loan of Rs. 1,50,000 from them to the Sings. 
The interest reserved was 9 per cent. Ostensibly the mort- 
gagees were entitled to the rent alone, the surplus of whicli, 
after deducting the Government revenue, left a balance of 
Rs. 13.500 exactly the sum calculable as interest on the loan 
at 9 per cent. The gomastah granted, as apparently a .sulxi- 
diary arrangement, sub-leases to certain nominees of the 
mortgagors, at rents aggregating Rs. 35,067 ; and the mort- 
gagors guaranteed to him those receipts of rents. Ostensibly, 
therefore, the several instruments evidenced a mortga'ge 
transaction providing only for interest alone from the usu- 
fruct, leaving the principal debt to be paid otherwise in 
full, and a beneficial lease in the gomastah yielding an 
annual profit of Rs. 13,200. All the defendants insisted 
that the ostensible was also the real character of the instru- 
ments. The third instrument, namely, the agreement, was 
executed by the Sings to the gomastah on the 29th August, 
1837, as a security to recover certain lo.sses incurred or anti- 
cipated from adverse claims, for the due payments of their 
rents by the .sub lessees, and for a further advance of 
Rs. 7,000 at 12 per cent. The plaintiffs sought also to recover 
lX)ssession alleging the mortgagees, the Tails, whom they 
treated as mortgagees in possession, to be satisfied from the 
usufruct, and further claimed as mesire profits a small 
alleged surplus from the same source. The claim to redeem 
before the twenty years were past was denied in respect of 
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all that the lease covered, which was the whole that the 
mortgage deed covered. The suit further raised the.se ques- 
tions : at what rate of interest, whether 9 per cent, or a 
higher rate, the plaintiffs were entitled at any lime to 
redeem ; whether the loan was at usurious interest ; and 
whether the several instruments were a device or means 
within S. 9 of Regulation XV of 1793 to evade the usury 
I aws. 

fields that S. 10 of the Regulation XV of 1/93 was the 
only section at all applicable to the suit, which was brought 
to set aside plaintiffs* contract, and to have restitution of 
the pledge on terms of redemption ; and that interest should 
be calculated at the higher rate of 12 per cent. (190-2). 
{Lord Chelmsford.') SHAH MUKHUN LaI.I, 7\ HaBOO 

Sree Kishen Singh. (1868) 12 M. I. A. 157=^ 

11 W. R. P. C. 19-2 B. L. R. P. C. 44 = 

2 Suth. 190 = 2 Sar. 403. 

S. 11 — Mortgagee — Accounts of receipts from mort- 
gaged property — Liability to keep and furuish — Xature 
and extent of. 

Under S. 11 of liengal Regulation XV of 1793 mort- 
gagees are bound to keep an account of the gross receipts 
from the property mortgaged, and also the expenses of 
management and preservation. Some difficulties might 
attend a very rigid compliance with this Regulation. Their 
Lordships desire to enforce, by everything which may fall 
from them on the subject, the duty, as well as the policy 
and prudence, of keeping as full, complete, and plain an 
account of the transactions attending the management and 
receipts of an estate mortgaged as the nature of the case 
will admit. It is obvious, however, that the language of the 
section which applies to the common case, must receive a 
construction such as may suffice to accommodate its strict 
salutary provisions to the variable and different natures of 
estates and possession. The gross receipts must be such as 
the mortgagor himself, previous the mortgage, would have 
been entitled to, and if he could not, by reason of an inter- 
vening lease, call for the account of the collections, neither 
can his mortgagee ; and also, if, at the time of the mort- 
gage, a valid engagement, not designed to e.xclude account- 
ing, is made by common consent qualifying the nature of 
the usufructuary possession the account of the receipts must 
be subject to that modification The terms of the law are 
evidently not inflexible terms. {Lord Chelmsford .) Shah 
MUKHUN Lall Baboo Sree Kishen Singh. 

(1868) 12 M. I. A. 167 (194-6) = 11 W.R. P. C. 19 = 

2 B. L. R. P. C. 44 = 2 Suth. 190 = 2 Sar. 403. 

— Mortgagee — Accounts of receipts from mortgaged 

property — Verification by Manager of — Sufficiency of 
—Maxim— Cl\\\ facit per aliuin facit per hq— A pplication 

of. 

The provision in S. 11 of Bengal Regulation XV of 1793 
as to the attestation of the truth of the accounts must neces- 
sarily be flexible ; for the mortgagee is to verify only his gross 
receipts and his exi>enditure, not the rents, nor the extent 
of arrears, nor the causes of such arrears ; he is not, in fact, 
directed, then, to make out and verify such an account as 
might be established against him in a hostile suit, but only 
his gross receipts and his expenditure. The common lule 
ffui facit per alium facit per sc, would apply to him. 3Vhal 
is dojie by his Agent is done by himself, and the accounts of 
the property managed by the Agent, though prepared by the 
Agent, are the Principars accounts. He, though by delega- 
tion, must deliver in the accounts, and he must in some mode 
swear or depose that they are true and authentic. Must it 
necessarily be by his own personal oath in all cases ? How 
can he do that if he knows nothing at all about them ? He 
may have no belief, and may even suspect them to be false ; I 
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for he may suppose himself to have been deceived by his 
Agent. Can the Legislature seriously be supposed to have 
contemplated anything so immoral as that a man should 
swear positively to knowledge of that of which he has, and 
can have, no personal knowledge. If it be urged that he 
may swear to his knowledge and belief, still that rational 
permission is a modification and expansion of the terms of 
the law. 1 he words are without any exception, and in terms 
apply to women, infants, lunatics, persons out of the 
country and others managing necessarily remote possessions, 
by Agents whom they must employ, and in whom they may 
confide. C'an the Indian I.egislature, which recognized 
gomasthas by legislation, be supposed ignorant of their 
large authority and responsibility ? And can it have resolved 
to make this direction to take an oath imperatively obliga- 
tory on every mortgagee alike in every conceivable case ? 
Their Lordships think otherwise. They think that the 
language which, like other provisions of the earlier Regula- 
tions, is curt anti applied to the more common cases, must, 
to preserve even the spirit of the enactment itself, be con- 
strued reasonably, as admitting, in case of necessity, of some 
delegation also in the person deputed to perform the duty of 
attesting the accounts. If the General Manager who did all, 
and knows all, with whom the mortgagors, with that know- 
ledge, contracted, whose name is used, whose accounts in 
one sense they are, and who, far more than mere lepresen- 
tatives, knowing nothing of their own knowledge of the 
transactions, satisfies the spirit of the law by swearing to the 
truth of the accounts, it is such a reasonable compliance with 
the spirit of the law, at least, that its performance, in a case 
circumstanced like the present, by a substitute, furnishes no 
ground whatever for suspecting malpractice or designed eva- 
sion of the law, and with that alone their Lordships are con- 
cerned in this case, since the mere mode of the verification 
has no other importance in this case, than as it raises a case 
of suspicion against the accounts themselves. {Lord Chelms- 
ford.) Shah Mukhun Laij. v. Baboo Sree Kishen 
StNGH. (1868) 12 M. LA. 167 (196-7) = 

11 W. R. P. C. 19 = 2 B. L E. P. C. 44 = 

2 Suth. 190 = 2 Sar. 403. 

— Ilcpeal of. by Act XXV 11/ 

Their Lordships incline to think lliat 8. 1 1 of Bengal 
Regulation XV of 1793 with respect to the non-production 
of accounts of receipts by mortgagees in |KJSsession must, as 
regards this .suit (brought by mortgagors under an iisufrm t- 
uary mortgage of the year 1837 to establish their right to 
redeem, for cancellation of the mortgage deed, possetesion of 
the lands, and payment of the surplus), be taken to l)e still 
in force and uniepealed by Act XXVIII of 1855. It is, how- 
ever, unnecessary to decide the point (194). {Lotd Chelms- 
ford.) SHAH Mukhun EAbE z'. Baboo Sree Kishen 
Singh. (1868) 12 M. I. A. 157 = 11 W. R. P. c. 19 = 

2 B. L. R. P. C. 44 = 2 Suth. 190 = 2 Sar. 403. 

Interest, Ceded Provinces Reg. XXXIV of 1803. 

S, 5 — Construction A'^o. 359 — Effect — Redemption 

suit — Mortgagee in possession resisting — Rights of. 

The effect of construction No. 359 is, that when the 
creditor sues for his principal and interest (the latter being 
equal or mure than equal at the commencement of the .suit 
to the amount of principal), he is not debarred from charg' 
ing subsequent interest for the period during which he is 
kept out of his money by his debtor’s resistance of the 
demand. Neither the rule nor the reason of it, however, 
applies to a case in which a mortgagee in possession is not a 
party suing for the money, but the party resisting by every 
means in his power a claim to redemption, and the final 
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settlement of the account. {Sir James II . Cc/fv/c.) Nau AH 

Azimut Ali Khan r , jowahik Singh. 

(1870) 13 M. I. A. 404(413-4)- 14 W. R.P. C. 17 - 

2Siith.346 - 2Sar.573. 

Ss. 9 and lO—A/or/i^a^eJs liability to render 

aeeauuts— Contract rcliroing him from^V alidiiy of. 

While Keg XXXIV of 1803 was in force, a inortgagte 
was made of what was called the malikana interest of certain 
Talookdars, the amount of that malikana l>eing, during the 
pendency of the then settlement, a fixed and known sum. 
The mortgage deed provided that the mortgagee should take 
possession of the mortgaged villages, collect the jama fixed 
by the ('fovernment from the villages of the Ilaka, and 
himself pay the revenue to the (iovernment. that he might 
bring to his own use the income of the malikana due lo the 
mortgagor, crediting every harvest i-is. I,b5() per year as 
interest on the amount of consideration on the mortgage, at 
the rate of 1 per cent, per mensem, and take the remainder. 
Rs. 565, the surplus of the malikana. as his own collection fee 
and pay off the agent and peons employed for making collec 
tions in the villages ; that is, he might credit the income of 
the malikana to the payment of two items— one, the interest 
on the mortgage amount, and the other the exjxjnses incurred 
in making collections in the villages. The mortgage d^d 
concluded thus; “ We have agreed that the amount of in- 
terest of the mortgage consideration, and the expenses of 
making collections in the villages, should be equal to (or 
cover) the malikana profits, and we have no longer any 
right to claim a rendition of the account of mestie profits 
accruing during the time of the mortgagee’s possession." 

The Courts !)elow found that the stipulation was not in 
the nature of a contract for interest ; that there was no 
evasion thereby of the law, or any contract to give usurious 
interest ; that the Ks. 565 constituted a ijercentage which 
was hona fide agreed to be allowed to the mortgagees for the 
expense and risk of collecting ; and which, being only about 
5^ percent., was certainly neither exorbitant nor unusual. 
Accordingly they held that the mortgagee was relieved by 
that stipulation of his liability to render the account men- 
tioned in Ss. 9 and 10 of the Regulation. 

Their Ix>rdships affirmed the judgments below (53-4). 

Tf the amounts received by the mortgagees had been fluc- 
tuating they might have been bound to file the statutory 
accounts. Those accounts might have been necessary to 
enable the Court to decide on the validity of the contract set 
up. In the present case, however, it is clear that the only 
sum which the nmrtgagees could receive, ultra the intere>t, 
was a fixed and unvarying balance of Rs. 565, and this the 
Courts have found to l>e a sum which the parties might legiti- 
mately agree to fix as the allowance to be made for the costs 
of collection (54). {Sir James Colvile.) BaUKI BarSHADt'. 
Baku Muruhhuh. (1879)7 LA. 51 -2 A. 593(697-8)-^ 

6 C.L. R. 267-4 Sar. 100 = 3 Suth. 708. 

■ The contention that a mortgagee cannot by contract 

lelieve himself from the statutory obligation of filing 
accounts under Ss, 9 and 10 of Reg. XXXIV of 1803 is not 
well-founded. There is nothing in the Regulation which says 
expressly that the accounts must he filed whether they are 
requirc*d for the determination of the rigiUs of the parties 
in the suit or not. S. 15 of the Regulation, on the other hand, 
indicates the contrary (53 4). {Sir James Colvile?^ BadRI 
BaRSHADz/. B.\BU Mgrliuhur. (1879)71. a. 51- 
2 A. 593(597) = 6C.L.R. 267 - 4 Sar. 100 -3 Suth. 708. 

Liito before and after Regulation, 

Both previous to Regulation XXXIV of 1803, and since 
the repeal of the usury laws, a contract between a mortgagor 
and a mortgagee by which the mortgagee should take the 
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mesne profits in lievi of interest, and .s<j lx; siive<l frrjni 
having to account for them would be a goorl and legal con- 
tract. That Uegulation, however, limited the rate of 
interest to 12 per cent, and contained provisions under 
which sc-curities might be avoided if they contracted directly 
or indirectly for a higher rate of interest ; and the taking of 
the accounts between mortgagor and mortgagee was regulat- 
ed by Ss. 9 and 10 of tlie Regulation. A stipulation, therefore, 
in a mortgage made while the Regulation was in force, made 
in evasion of the usury law introduced by the Regulation, 
and as a contrivance for giving the mortgagees a higher rate 
of interest than that to which they were l)y law entitled, 
would be a had contract, and couhl not prevent the accounts 
from being taken in the usual manner (53). {Sir James 
Colvile,) 'BADRI PARSHAD r. BAHU MURUDHUR. 

(1879) 7 I.A, 51-^2 A. 693 (596-7) -6 C.L.R. 257- 

4 Sar. 100 3 Sutli. 708. 

Land Conditional Sales Reg. I of 1798. 

-Rengal IaipuI Redemption and f oreclosure He:^nla~ 
fioii XV! I 0 / 1806 — Applieability and object of. 

Bengal Regulations I of 1798 and XVII of 180(i apply to 
cases where there is a stipulatfim tlial unless the money 
borrowed be repaid, with or without interest, witliin a fixed 
period the sale should l)ecome al)solute, and were designed 
to relieve the mortgagor from the necessity of proving that 
he had tendered, or was ready and willing to pay, the money 
due within the time limited, especially in the case where the 
fact of the tender was denied l)y the lender, and also to 
afford the mortgagor the means of establishing before a 
Court of Judicature that he had in fact made the tender, or 
was willing to pay the an^ount due within the lime limited, 
or to have it determined whether his having omitted to do 
so made the sale atteolule ( 2^)0). (/,<-/// Athn/son.) JHANDA 

Singh Wahid-ud-Din. (1916) 43 I.A. 284 = 

38 A. 570(577) -14 A. L. J. 1189 = 
20 M. L. T. 529 (1916) 2 M. W. N. 670 = 
21 C. W. N. 66-25 C. L. J. 524-5 L. W. 189 = 
19 Bom. L. R. 1 - 36 I. C. 38 - 31 M. L. J. 760. 

S. 2 — Deposit under ^Object of. 

The object of S. 2 of Bengal Regulation of 1798 
was to relieve mortgagors Peeking to redeem, from the 
difficulties of proving a tender, by enabling them to pay the 
proper amount into Court (349). {Sir Janies Colvtle.) 
FORBtS AMEEROONISSA BEGUM. 

(1866) 10 M. I. A. 340-5 W. R. 47~ 

1 Suth. 621- 2 Sar. 163. 

Land Mortgage Redemption and Foreclosure 

Reg. XVII of 1806. 

— — Applicability and effect — Bengal Land Conditional 
Sales Reg. I of 1798— Distinction. Sec BENGAL REGULA- 
TIONS— LAND CONUITIONAL Sales Keg. I ok 1798— 

Bengal l.-vnd REDEMimoN and Foreclosure Regu- 
lation. U916) 43 I. A. 284 (290) - 38 A. 570 (577). 

- Foreclosure — Proceedings for — Limitation. See BEN- 
GAL REGULATIONS— ZiLLAH COURTS ReG. Ill OK 1793, 
8. 14. 

Mortgage in general use at time of — I'orm of — 

Alteration subsequent to Regulation. 

At the lime when Reg. XVII ol 1806 was enacteil, the 
form of security in general use tliroughout the Presidency of 
Bengal was simply a conditional sale. I'he conveyance to 
the lender was in terms absolute but it was qualified by a 
proviso imposing the condition tliat the borrower should 
have the right to demand a reconveyance, if he repaid the 
principal of the loan with interest, upon a future day 
specified. Until that day arrived, the conveyance consti* 



^95 


THE PRIVY COUNCIL DIGEST 
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Land Mortgage Redemption and Foreclosure Reg. 
XVII of 1806— A/.) 

tilted a right in security and nothing more. If it passed 
without the borrower having made payment, or having 
taken any judicial proceedings with that view, the convey- 
ance at once became absolute in favour of the lender, 
without the necessity of his taking any step towards fore- 
closure. The law of llengal did not recognise the English 
rule of “once a mortgage always a mortgage until judicial 
foreclosure” (189-90). 

Since the date of the Regulation conveyancers in the 
Presidency of Bengal have borrowed a variety of penal and 
other clauses from England, and have superinduced these 
upon the older and simpler form of conditional sale; and 
the application of S. 8 of the Regulation to the modern 
and more complex style of deeds has on more than one 
occasion been considered by the Indian Courts (190). {Lord 
IVatson.) KISHORI MOHUN ROY v. GUNGA B.\HU UkHI. 

(1896) 22 I. A. 183 = 23 0. 228 (244 5) = 

6 Sar. 649 = 6 M. L. J. 261. 

Mortgagee who has foreclosed mortgage and made 

conditional sale absolute — Perfection of title of — Step to be 
taken for. 

It is settled law that a mortgagee after having done all 
that Regulation XVII of 1806 requires to be done in order 
to foreclose the mortgage and make the conditional sale 
absolute, must bring a regular suit to recover possession if 
he is out of possession, or to obtain a declaration of his 
absolute title if he is in possession (350-1). {Sir James IV . 
Colvilef) Forbes v, ameeroonissa Begum. 

(1866) 10 M. I. A. 340 = 6 W. R. P. C. 47 = 

1 Suth. 621 = 2 Sar. 153. 

7 — Notice of foreclosure — Service of, on occu- 
pant of mortgaged property claiming to have purchased 
same from mortgagor'- — Effect — Occupant's title to redeem — 
Afortgageds right to dispute — Estoppel . 

The service of notice of foreclosure on the occupant of 
the mortgaged property (a party who claimed as purchaser 
from the mortgagor, but who had not established his title), 
does not estop the mortgagee from disputing the occupant’s 
title to redeem the mortgaged premises. 

The mortgagee cannot tell the exact nature of an occu- 
pant’s title in all cases, nor how far he may be entitled, 
with the mortgagor’s consent, to tender in his name. It is 
best to have a general rule, and service on the occupant is 
calculated to prevent all errors. {Lord Kingsdownf) PRAN- 
NATH Roy CHOWDRY V, ROOKEA Begum. 

(1869) 7 M. I. A. 323 (369)=4 W.R. 37 = 

1 Suth. 367=1 Sar. 692. 

Sb. 7 and 8 — Deposit of mart gage- money under — 

^ The leaning of the direction in Ss. 7 and 8 of Bengal 
Regulation XVII of 1806 that the money may be paid 
into Court clearly is, that the mortgagor may have adequate 
and lasting evidence of that which is put in place of a 
tender, and the mortgagee the security and ad_yantage of a 
deposit in acknowledgment of the title (358-9). {Lord 
Kinesdenon.') PRANNATH ROY CHOWDRY ROOKE.A 

BEGUM. (1869) 7 M. I. A. 323 = 4 W. R. 37 = 

1 Suth. 367=1 Sar. 692, 

Person without title to redeem — Deposit of mortgage- 

money by — Right of. 

The mortgagee is not bound to accept a tender of the 
mortgage-money made by one who has no title to redeem 
the mortgage, and who does not offer it with due consent, 
in the name of the heir of the mortgagor (359). {Lord 
Kingsdenonfi PRANNATH ROY CHOWDRY v, KOOKEA 
Begum. (1869) 7 M. I. A. 323 = 4 W. R. 37 = 

ISuth 367 = 1 Sar. 692. 


BENGAL REGULATIONS -(CV///^.) 

Land Mortgage Redemption and Foreclosure Reg. 

XVII of 1806, Ss. 7 and 8— (CWr/.) 

yalidity of deposit under — Dispute of mortgagee's 

till e — Deposi t aecom panied by. 

An occupant of the mortgaged property paid the mort- 
gage-money into Court, and directed it to be paid out to 
the mortgagee; but, at the same time in his petition to the 
Court, he disputed the validity of the niortgagee’s title to 
foreclose, and expressed an intention, amounting to a 
notice, to sue the mortgagee to recover back the very money 
which he was tendcuing. 

Ilcltf that the tender was not a good tender, or such a 
tender as was contemplated by Ss. 7 and 8 of Bengal Regu- 
lation XVII of 1806 (358-9;. {Lord Kingsdimm!) PRAN- 
NATH Roy CHOWDRY V. Rookea Begum. 

(1869)7 M. I. A. 323 = 4 W. R. 37 = 1 Suth. 367 = 

1 Sar. 692. 


Interest on mortgage money — Failure to deposit as 

required by S. 1 — Effert — Mortgagee not obtaining posses- 
sion — Case of. 

The suit was for redemption of a mortgage by condi- 
tional sale dated 14 — 3 — 1868. 

On 23 — 4 — 1875, after the expiration of the term fixed by 
the mortgage, the mortgagee filed a petition under Bengal 
Reg. XVII of 1806, in which he claimed a certain sum as 
due for principal and interest. Within a year after service 
of the notification of the foreclosure petition the appellant 
(mortgagor) deposited the principal sum and interest for 
the last year, with a petition alleging that the interest for 
the previous years was, according to the condition, to be 
recovered by a separate suit ; and he thereupon brought the 
suit out of which the appeal arose. Admittedly much more 
than one year’s interest was due on the date of the de|X)sit. 

Held, that the mortgagor not having done what was 
necessary by the terms of the Regulation to entitle him to 
the redemption his suit must be dismissed. 

The words of S. 7 of the Regulation are, that where the 
mortgagee has not been put in possession of the mortgaged 
property (which was the case in this mortgage), the pay- 
ment or established tender of the principal sum lent, with 
any interest due thereupon, shall entitle the mortgagor to 
the redemption of his property before the mortgage^ is 
finally foreclosed in the manner provided by the 8th section. 
That section gives the mortgagor one year from the date of 
the notification to redeem the property, and says that if he 
does not do so in the manner provided by the 7th s^tion, 
the mortgage will be finally foreclosed and the coiuUtional 
sale will become conclusive. {Sir Richard Couch.) 

Sayyid Mansur Ali Khan v. Baku Sarju Parshad. 
(1886) 13 I. A. 113 = 9 A. 20 ('23) = 4 Sar. 749. 

g. 8 — Construction — IVords — ‘ Stipulated period ” 

— Meaning — Petition for foreclosure prematurely filed — 
Effect on right to redeem — Clause accelerating payment — 
Construction, 

The period described in S. 8 of Regulation XVII of 1806 
as “ the stipulated period” must l>e ascertained by referring 
to the date fixed in the proviso for redemption, as the date 
at which the mortgagor may redeem the subject of the 
security by repaying the capital of the loan. Ihe period so 
ascertained will not be altered or affected by the failure of 
the mortgagor to make due and regular payment of termly 
interest before that period arrives. A separate stipulation 
which, for other purposes, accelerates the time at which the 
principal is to become due and makes no provision for the 
mortgagor making payment in order to avoid forfeiture, 
cannot legitimately be taken into account in considering, 
what ought to be regarded as ” the stipulated period. 
{Lord Watson,) KISHORI MOHUN ROY v. ^^^^GABABU 
DeBI. ( 1896) 22 I. A. 183 = 23 C. 228 = 

6 Sar. 649=6 M.L. J.261. 
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BENGAL BEGCJLATIONS— 

Land Mortgage Bedemption and Toreclosure Reg. 
XVII of 1806, S. 

Foreclosure — Possession as upon — Mortgagee's suit 

for — Notice of foreclosure — Service of — Sufficiency of 
Admission in pleadings by mortgagor of — What amounts 
to. *S’(’^Undkr this Rkgulation, S. 8 — Notice OF 
Foreclosure— Service of — Sufficiency of — 
Admission of, e'I'C. (1884) 11 1. A. 186(191 2) = 

11 C. Ill (118). 

Foreclosure — Possession as upon — Mortgagee’s suit 

for— Notice of foreclosure — Service of— Sufficiency of— 
Objection to— Appeal— Permissibility for first time in — 
Discretion of High Court as to— P. C.’s interference with. 

Sef Under this Regulation, S. 8— notice of Fore- 
ci osuRE— Service of— Sufficiency of— Objection 
m (1884) 11 I. A. 186(192-3) = 11 C. Ill (118). 

yoreclosurc^— Possession as upon — snii 

for Ohiection to original mortgage title or to foreclosure 

proceed in gs i n -^Maintai uabil ity. 

In a suit brought by a mortgagee, who alleged that he had 
perfected his title by foreclosure under Reg. X\'II of 1806. 
for recovery of possession of the property from the mort- 
gagor and a purchaser of the property in execution of a 
decree obtained against the mortgagor, the purchaser being 
the suljstantial defendant in the suit, held, that the plaintiff 
had to make out his title to dispossess the purchaser, and 
that any objection which could be taken either to the 
original mortgage title or to the proceedings in foreclosure 
might be taken in such suit (138). i^Sir James //'. Cohdle.) 
Ram Krishna Das Surrowje v. Surkunnissa 
bEGUM. (1880) 7 1. A. 157 6 C. 129 (132) 

4 Sar. l51=-3Sutli.755. 

poreclosnre“Fossession as upon — Mortgagee's suit 


for — Service of notice — Proof of~-Onus of — Evidence — 
Finding of Judge in foreclosure proceedings — Value of. 

In a suit for posses.sion as upon a foreclosure under S. 8 
of the Regulation, it is essential for the plaintiff to satisfy 
the C-ourt that the condition of foreclosure required by S. 8 
has l>een complied with, the condition being that the mort- 
gagor should be furnished with a copy of the petition, and 
should have a notification from the Judge, in order that he 
may within a year from the time of such notice redeem the 
property (24). 

A finding recorded by the Zillah Judge in the proceedings 
upon the foreclosure petition as to the sufficiency of the 
service i.s neither conclusive, nor even prima facie, evidence 

of the fact of such service (25). 

Their I/udships, considering that the duties of the Zillah 
Judge in the matter of a foreclosure are of a ministerial 
nature, considering the vast importance to mortgagors of 
the notification, and the consequences which follow, if tlnry 
do not redeem within the prescribed time, are of opii^ion 
that the service of it should be established by evidence in a 
suit like the present, w'hich is brought, in fact, to enforce 
the foreclosure. The proceedings of the Judge are ex parte, 
and even if the Judge examined the nazir or person who 
served the notice, it would l>e unsatisfactory that the estate 
of the mortgagor should depend upon his opinion. It would 
l)e going far to say that it is of such authority as to be 
prima facie evidence, which should shift the onus of proof 
upon such an important point, and relieve the nK)rtgagee 
from giving aflirmative proof of the due perforinance of a 
condition necessary to be establislied Ix^fore the foreclosure* 
can attach upon the estate (24-5). (.SV;' Mmitague Smithf) 
Norender Narain Singh v. dwarka Lal Mundur. 

(1877) 5 I. A. 18^3 C. 397 f405) 1 C. L. R. 369 - 

3 Suth. 480 = 3 Sar. 771. 

Function of Judge under, is purely ministerial. 

(!)(.?/>• James W, C^AV/c.) FOR BFi? v> AMEEUOONLSSa 


BENGAL EEGULATIONS— 

Land Mortgage Redemption and roreclosure Eeg. 
XVIT of 1806, S. i-~(Contd.) 

BEGUM. (1865) 10 M. I. A. 340 (360) = 6 W. B. 47 = 

1 Suth. 621 = 2 Sar. 163. 

(2) {Sir Montagur E. Smith.) NORENDER NARAIN 

Singh Dwarra Lal Mundur. 

( 1877) 5 I. A. 18 (24) = 3 C. 397 (406) = 1 C. L. R. 369 = 

3 Suth. 480== 3 Sar. 771. 

(\) (Lord JVaison.) KlSHORI MOHUN ROY GUNGA 
IIAHU DEBl. (1895) 22 I. A. 183 (189) = 

23 C. 228 (243-4) = 6 Sar. 649=^6 M. L. J. 261. 

/Yotice of foreclosure — Service of — Conditiojt of 

foreclosure. 

The condition of foreclosure required by S. 8 of the 
Regulation Is that the mortgagor should be furnished with 
a copy of the petition, and should have a notificaiion from 

the Judge, in order that he may within a year from the time 
of .sucii notice redeem the property (24). (.SV> Montague 

F. Smith ) NORENDER NARAIN SINGH v. DVVARKA 

l\l mundur. (1877) 6I.A. 18- 3 0.397 (404 5) = 

1 C. L. R. 369 = 3 Suth. 480 = 3 Sar 771. 

jYotice of foreclosure— Service of— Evidence— Find 

ing of Judge in foreclosure proceedings as to— Value of. 

The finding of the Zillah Judge, in the foreclosure pro- 
ceedings, that notice had been duly given to the mortgagors, 
is not even prima facie evidence of the Regulation having 
been complied with (192). {^Sir Robert P . Collier,') 

Madho Pekshad V. Gajadhar. (1884) 11 I. A. 186 = 
11 C. Ill (117) = 4 Sar. 574 = R. & J.’g No. 86 . 

fYoticc of foreclosure — Service of — Evidence — 

XaVir's rclnrn. 

In a suit brought to recover possession as upon a fore- 
closure under S. ‘8 of Regulation XVII of 1806, no proof 
wh;*tever was given by the plaintiffs uf tlie service of the 
notification required l)y S. 8 of the Regulation. They relied 
on the recorded return of the nazir in the proceedings upon 
the foreclosure petition. It appeared that the Judge in the 
proceedings upon the foreclosure petition, considered that 
return to be proof of the service of the notice, 

I/eld, that the return of the nazir, which was a mere 
' statement of that officer, without apparently any verifica- 
tion upon oath, or any examination of the nazir by the 
Judge was not proof, properly so called, of the service (25). 
(^Sir Montague Smith?} NORENDER NaKAIN SlKGH 7 -. 

DWARiCA l.^l Mundur. (1877) 5 I. A. 18 = 

3 C 397 (406) = 1 C. L .R. 369 = 3 Suth. 480 = 

3 Sar. 771. 

Xotice of foreclosure— Service of— Person on lohom 

to be made— Attaching decree-holder of equity of redemption 

before filing of notice of foreclosure. 

In September 1850, when the mortgagees filed their 
notice of foreclosure under Bengal Regulation XVII of 
1806, they not only had notice that the interest of the 
original mortgagor had been taken in execution, but 
were actively disputing in a .summary suit the light 
of the decree-holder to put up that interest for sale. 

I There had been a decision against their objection, and 
their appeal against that decision was pending. The 
appeal was decided against them on 8 — 1 — l85l, and the 
equity of redemption was sold to the appellants on 
7_q_l85L It is quite clear upon the authorities that, if 
the .sale had taken place lefore the notice of foreclosure was 
filed, that notice, to l)e effectual, must have been served cn 
the purchaser, and, in the circumstances above-stated, 
their Lordships conceive that it ought to liave been served 
upon the decree-holder. Service of the notice upon the 
widow and heiress of the original mortgagor is. in such a 
ca.se, not .sufficient (14). {f.ord Justice Knight Bruce.) 
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BENGAL REGULATIONS— (OW.) 

Land Mortgage Redemption and Foreclosure Reg. 

XVII of 1806, S. 

MOHUN LaLL SOOKOOL 7'. GOLUCK ChUNDEK DUTT. 

(1863) 10 M. I. A. 1 = 1 W. R. 19 (P. C.) = 

1 Suth. 533-2 Sar. 49. 

- ' ' 'I^otice of foyeclosut'e — Sev^fice of — Peyso}t ou “ohow 

to he 7fiade — Pyoperiy held ifi shaycs — I’ oycclosuyc of eoiiye 
— SeyvUe on some moytgagoys only— Sufficiency of—Vali- 
dity of foyeclosnye as yegayds otheys. 

In a suit bmuglit for possession as upon a foreclosure 
under S. 8 of Regulation XVII of 1806, it appeared that the 
mortgage alleged lo have been foreclosed was for one entire 
sum, and that the property, although held in cejtain shares, 
was mortgaged as a whole to the extent of five annas and a 
fraction, and was redeemable only u|X)n payment of the en 
tire sum. The notice required to lie served under S. 8 of the 
Regulation was served upon some of the mortgagors only, 
and they omitted lo redeem. The mortgagee, nevertheless, 
foreclosed, not merely the individual shares of each mort- 
gagor as against each mortgagor, but the whole estate, as 
upon one mortgage, one debt, and one entire right against 
all the mortgagors. 

Held, that tlie proceedings upon the foreclosure peti- 
tion were not such as would sustain a suit for possession as 
upon foreclosure as against any of the mortgagors (27-8). 

Quaye, whether there may not be cases of mortgages of 
separate shares, in which, by proceedings properly framed, 
foreclosure may take place in respect of some of such shares 
only (28). (Sly Montague Smithf) NORENDER NarAIN 
Singh 7'. Dwarka Lae Mundur. (1877) 6 I. A. 18 = 
3 C. 397 (408-9)=l C. L. R. 369 = 3 Suth. 480 = 

3 Sar. 771. 

Notice of foyeclosnye — Sen'ice of — Peyson on 7vhoin 

to be made — Pui'chaseys of equity of yedemption hefoye foye- 
closufe pyoceedings. 

The notice of foreclosure prescribed by S. 8 of Keg. 
XVII of 1806 must be served upon persons who hatl pur- 
chased the equity of redemption l)efore the foreclosure pro- 
ceedings took place, and such service is necessary whether 
or not the purchasers had taken possession. The mortgagee, 
w'hen he seeks to foreclose, must discover and serve the 
persons who are the then owners of the estate (28). {Sii 
Montague Smith.) NORENDER NARAIN SINGH 7*. 

Dwarka I.ai, Munuur. (1877) 6 I.A. 18 = 3 Sar. 771 = 

3 C. 397(408) = ! C. L. R. 369 = 3 Suth. 480. 

Notice of foyeclosnye — Seyvice of — Peyson on 7ohom 

to be made^I1'ido70 of moytgagoy — Sey7’ice on — Sufliciency 
of^^Adopied son of moytgagor alive, and a minoy undey 
^ividojv's guaydianship — Widcno 7vith life inteyest in pyo- 
petty. 

S. 8 of Regulation XVII of 1806 provides that the Judge, 
on receiving the application for an order of foreclosure, 
should cause the mortgagor, or his legal repre.-:entative, to 
l>e furnished with a copy of it. 

The copy of the petition w’as in the case l)efore their 
I.ordships served upon the widow of the mortgagor, and the 
question was whether it was served upon the proper parly 
within the meaning of S. 8. 

It appeared that the mortgagor had executed a deed of 
permission to adopt by which an interest was given ta the 
wife, for her life, with a power to appoint an heir, which 
heir, when app)ointed, would have a right to the inheritance, 
and that, in pursuance of the said permission to adopt, the 
widow' had adopted a minor boy, w’ho w’as under the 
guardianship of the widow. 

Held, that, as the widow had a life interest, and was also 
guardian of the minor adopted son, service upon her was 
quite sufficient (402). (Loyd Langdale.') RaM MUNI 
UIWAH 7 . Pran Kishen Das. (1848) 4 M. I. A. 392 = 

7 W. R. 66 (P. C.) = l Suth. 207 = 1 Sar. 369. 


BENGAL EEGULATIONS-CCw/Wj 

Land Mortgage Redemption and Foreclosure Reg. 
X VII 0 f 1806 , S . 8- {CouUL ) 

Notice of fared osu, c~Semcc of—Sufficieucy of— 

Admission by mortgagors o,—U7iat amounts to. 

A petition pre.-sentecl l)y the mortgagors a short time oniy 

before the end of the year of grace allowed by S. 8 of 

Keg. X\ II of 1806 referred in the following way, and in 

that way only, to the service of the notice required hy that 

section ; “ The applicants (mortgagees) “ caused a notice 

undei Regulation XVII of 1806 to be issued on 27th 

Februaiy, 1866, clandestinely served without the knowledge 

and information of your petitioners. Now your petitioners 

having come to the knowledge of the case from some out- 

of-the-way sources, offer objections on the following 
grounds.” 

Held, that the petition contained no admission of the 
time, or sufficiency of the service, and that it did not amcunt 
to an admission tliat the notice hatl l^en properly served 
upon tliem at the time at which the mortgagee alleged it to 
have lx;en, or that they had knowledge of it at a time which 
would have justified the foreclosure (25-6). 

Another petition presented by the mortgagors contained 
this statement : “ The petitioners have under a deed of 

condjtional .sale, dated the 9th Aughan, 1266, F. S., for 
Rs. 5,000, liad notice under Regulation XVII of 1806 issued 
to us. Therefore we beg to submit our objections.” 

Held, that, though the petitioners did not in terms admit 
the time at which they had notice, a Judge would not be 
wrong in holding that there was an admission by them of 
due service (26). (Sir Montague Smiihf) NORENDER 

Narain Singh v. Dwarka Tal Mundur. 

(1877) 5 I. A. 18 -3 C. 397 (406-7) = 1 C. L. R. 369 = 

3 Suth. 480 = 3 .Sar. 771. 

Notice of foyeclosnye — Sey7i:e of — Sufji iency of — 

Admission of, by moitgagoys in pleadings in suit for 
possession as upon foyeclosnye — What amounts to. 

In a suit t(» recover proprietory possession of a village on 
the completion of foreclosure proceedings with respect to a 
mortgage of it, the mortgagors admitted in their written 
statement tliat they received .some notice of foreclosure. 

Held, that to construe the written statement of the mort- 
gagors as a binding admission that they had received due 
notice, according to the Regulation of 1806, in the fore- 
closure proceedings, would be to apply to pleadings in India 
a stricter construction than is usual (191-2). (Sir Pobeit 
P. Collier.) MadHO PeHSHAD 7*. GaJADHAR. 

(1884) 11 I. A. 186= 11 C. Ill (118) = 4 Sar. 574 = 

R.& J.’S No. 85. 

Notice of foyeclosnye — Seri'ice of — Suficiency of — 

Objection to — Suit for possession as upon foyeclosni\ — 
Appeal in — Permissibility for first time in — /)iscyetion 
of Court A A'tc as to — P. C Is inter fcrence 7oith. 

In a suit to recover proprietary possession of a village on 
the completion of foreclosure jiroceedings with respect to a 
mortgage of it, the mortgagors in the trial (oui t rested tlieii 
case solely on the absence of consideration for the moitgage, 
and did not raise any plea as to the validity of the fore- 
closure. And no issue was framed raising that |x>int. The 
trial Judge found against the mortgagors on the question of 
consideration, and gave judgment against them. 

On appeal, the mortgagors questioned for the first time 
the regularity of the foreclosure proceedings. The Judicial 
Commissioner went into the que.stion, and reversed the 
decree helow' on the ground that the pro|H;r pr<Keedings 
had not l)een taken to effect foreclosure. 

Held, that the Judicial Commissioner had, at the leaNt, 
a di.scretion to inquire into the subject if he thought fit, and 
that it could not l>e said, under the circumstances of the 
case, that he exercisetl that discretion so wrongly that his 
judgment ought to l>e reversed (193). 
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BENGAL REGULATIONS— 

Land Mortgage Redemption and roreclosnre Reg. 

xvn of 1806, S. 8— 

The Judicial Commissioner had the subject brought Iwfore 
him by the grounds of appeal : he had power to lake addi- 
tional evidence, or to frame a new issue, which it is to be 
presumed that he would have done had it been necessary, 
and had the parties desired it (192-3). {S/r Hobc/ t P. 
Collier. ') MADHO PERSHAD v. GaJADHAR. 

(1884) 11 I. A. 186 =11 C. Ill (118) =4 Sar. 574 - 
^ ^ B. & J.’S No. 85. 

J\r^jtice of foreclosure — Service of— Validity of— 

Cofiditions— Proof strict of —Necessity. 

Where the notihcation served upon the mortgagor was not 
a perwannah under the seal and odkiai signature of the 
Judge: it did not notify from what date the year during 
which redemption should be made began to run : and it 
neither was nor purported to be a copy of the petition for 
foreclosure, held, that the requirements of Regulation XVII 

of 1806 had not been complied with (196). 

Trh6 service of the j>€lition for forcclosuit and the 
pei^annah of the Judge in the form directed by the Regu- 
lation must be strictly proved (192). {Sir Robert P . Collier.) 
MADHO PERSHAD V. GAJADHAR. 

(1884) 11 I. A. 186 = 11 C. Ill (120 1, 117-8) = 

4 Sar. 574 = R. & J.’s No. 85. 

Petition for foreclosure— Jurisdiction to entertain 

— Property situated in two districts. 

S. 8 of Regulation XVII of 1806 directs that a petition 
for an order of foreclosure is to be presented to the Judge 
of the zillah or city, in which the mortgaged lands or other 
property may be situated. 

Held, that, where mortgaged properly was situate in two 
districts, an order of foreclosure relating to the whole 
property might l)e made in the Court of either distiict. 
{Lord Langdalef) R.AS MUNl DiUIAH z/. PRAN KlSHEN 

DAS. (1848) 4 M. I. A. 392 (402) = 7 W. R. 66 (P. C.) = 

1 Suth. 207 = 1 Sar. 369. 

Proceedings under— Regularity of —Insufficiency 

of demand — Effect. 

It was urged that the proceedings under S. 8 were irregu- 
lar by reason of the insufficiency of the demand. Their 
Lordships are disposed to think that upon the true construc- 
tion of the Regulations, and of the Circular Order, it is 
not necessary that the demand should be for the sj>ecific 
sum ultimately ascertained to l>e due (356-/). {Sir J,inies 
IV.Colvile.) FORBES z/. AMEEROONISSA HEGU.M. 

(1866) 10 M. LA. 340 = 6 W. E. P. 0. 47 

1 Suth. 621 = 2 Sar. 163. 

•Preceediugs under— Regularity of— Mortgagee in 


BENGAL REGULATIONS— 

Land Mortgage Redemption and Foreclosure Reg. 
XVII of 1806, S, %—{Contd.') 

Provisions of — Object of. 

The provisions of S. 8 of Regulation XVII of 1806 have 
for their object to protect mortgagors, who are often poor and 
ignorant men, from fraud and oppression on the part of 
money-lenders (192). {Sir Robert P. Collier j) MADHO 
PERSHAD V. GAJADHAR. (1884) 11 I. A. 186 = 

11 C. 111(117) = 4 Sar. 674=B. & J.’s No. 86. 

Redemption— Right of— When barred. 

If the application of the mortgagee is made in due time, 
after the expiry of what is described as “ the stipulated 
period,” and the requisite statutory notice is given to the 
mortgagor, his equity of reJemption is completely barred, 
unless, within a year from the service of the notice, as 
required by S. 7 of Reg. XVII of 1806, he bring.s into 
Court the amount of principal and interest due by him (189). 
{Lord li-atsou.) KlSHORI MOHUN ROY f'. GuNGA BaHU 
DEHl. (1896)22 1. A. 183 -23 0.228 (243-4) = 

6 Sar. 649 = 5 M. L. J. 261. 

Redemption— Year alhnoed for —Commcncetncnt of 

—Date of perwannah— Date of issue thereof by Judge — 
Date of service thereof. 

The year during which the mortgagor may redeem his 
property, under S. 8 of Regulation XVII of 1806, runs, not 
from the dale of the perwannah or the issuing of it by the 
Judge, but from the time of service (26). 

It is obvious that, if the year is to run from the date of 
the perwannah, the negligence of the nazir, or other circum- 
stances, may prevent its service for a considerable time 
after its date, and so the mortgagor would lose the benefit 
of tl)e full time which it was intended by the Regulation to 
give him (27). {Sir Montague Smith.) NOKENDER 
N-\R \iN Singh v . dwakka Lac Munduk. 

(1877) 5 I. A. 18=3 0.397 (407) = 1 C. L. R. 369 = 

3 Suth. 480-3 Sar. 771. 

Land-Revenue Assessment Reg. I of 1801. 

S. 8 — .letnal produce— Produce of what date. 

The "actual produce” on which the assessment of revenue 
under S. 8 of Bengal Regulation I of I 8 OI is to be based is 
" the actual produce ” at the time when proceedings were 
instituted for the separation of the talook. The Legislature 
could never have intended to lay down an ambulatory 
standard, which would vaiy'^ according to the peiiod or 
lime when separation was being carried into effect. (.)//-. 
Ameer Ali.) RaN! HEMANTA KUMARI DEBI 7'. MAHA- 
RAJAH JAOADINDRA NATH ROY BAHADUR. 

(1918) 23 0. W. N. 149 = 61 1. C. 148. 
--Ss. 8 and 14— Independent talook — Separation of— 


possession — Accounts- -Nou-prod uctiou of — Eff 'ct . 

It was urged that the proceedings under S. 8 were irregu- 
lar by reason of the non-production of the accounts in the 
course of those proceedings. Their Ivordships are rlisposed 
to think that upon the true construction of tlie Regulations, 
and of the Circuhr Order, it is not necessary that the 
accounts of a mortgagee in possession should l)e produced 
in these preliminary proceedings, in which they cannot be 
investigated (356-7). {Sir James W. Colvile.') FORBES v. 
AMEEROONISSA Hegum. (1865) 10 M. I. A. 340 = 

6 W. R. P. C. 47 = 1 Sutb. 621 = 2 Sar, 1E3. 

— Prennsions of — Nature of — Directory or imperative 

— Strict compliance with — Necessity. 

The provisions of S. 8 of Regulation XVII of 1806 are 
not merely directory but imperative, prescribing conditions 
precedent to the right of the mortgagee to enforce forfeiture 
of the estate of the mortgagor. Accordingly it has l>een 
held that the prescribed procedure must \se strictly observed 
(192). {Sir Robert P. Collier.) MADHO PERSHAD?/. 
GaJAUHAR. (1884) 111. A.186 = ll C. Ill (117) = 

4 Sar. 574 = R. & J.’S No. 86, 


to — Application for— Time within which, should he 
made— Laches— Effect. See BeNOAE REGULATIONS— 

—DECENNIAL Settlement Reg. VIII of 1793, S. 5— 
Independent Talook. (1918) 23 C. W. N. 149. 

Land-Revenue Assessment (Resumed Lands) 

Reg. II of 1819. 

Malikanadari right— Creation of— Arrangement- 

Necessity. 

The Malikanadari right can only come into existence 
by arrangement. {Mr. Ameer Ali.) JAGDEO NaRAIN 

Singh v. Baldeo Singh. (1922) 49 I. A. 399 (411) = 
2 P. 38 (61) = 32 M. L. T. 1 =(1923) M. W. N. 361 = 
27 C. W. N. 925 = 36 C. L. J. 499 = 3 Pat. L T. €05 = 
A.I.R. 1922 P.C. 272 = 71 1.C. 984 = 46 M.L.J. 460. 

Modification of, by Bengal Regulation III <7/ 1828 — 

E.xtent of. 

Regulation III of 1828 modified in some respects the 
provisions of Regulation II of I8l9. It enacted that deci- 
sions of the Board of Revenue declaring the liability to 
assessment of lands should be carried into immediate exe- 
cution. notwithstanding that the parties against whom the 
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BENGAL REGULATIONS— 

Land Revenue Assessment (Resumed Lands) Reg. 
II of 1819— 

decisions had passed had sued to contest the decision in one 
of the established courts of justice. It further provided that 
all suits which might be instituted in the established courts of 
justice under the provisions of Regulation II of 1S19 to 
contest decisions of the Board of Revenue should l>e heard 
and determined in the same manner as regular appeals, and 
no further pleadings should be required or received than 
the olqections of the appellant to the decision of the 
Board, and the reply to these objections on the part of the 
Revenue authorities, and that it should not be competent to 
the Courts to take further evidence, oral or documentary, 
unless it should appear that such evidence was tendered by 
llie party adtlucing it to the Collector or the Board, and was 
then rejected on insutilicient giounds, or that such evidence 
was essential to the ascertainment of some fact material to 
the issue not fully inquired into in the course of tlie previous 
investigation. It will be observed that these modifications 
of the law rtf 1819 only affect the procedure in cases of 
appeal to the ordinary civil tribunals of the country. They 
do not touch the right of appeal to such tribunals or alter 
any of the liglits previously assured to the owners of 
permanently settled-lands (49-50). (/.ft;-,/ Ilerschell .) Skc- 

HETARV OK STATE FOR INDIA ?■. SkiMATI FAHAMIDU- 

-NISSA BEGUM. (1889) 17 I. A. 40= 17 C. 590 (601) = 

5 Sar. 391. 

S, 3 — J)efenniai Settienicnt — Chnrs formed after — 
Assessfnent — iJability for — Bengal Act IX 1847, S.U 
— Benj^ai Regulation XI of 1825 — Effect, 

The effect of Regulation II of 1819 is to rleclare that 
churs formed after the decennial settlement are to lx* treated 
as unsettled ; and this express provision cannot be excluded 
merely by showing that the river-bed from which the churs 
have been thrown up was at the date of the .settlement the 
property of the Zemindar, and that the settlement was 
impased upon the Zemindari as a whole, d'he owi^ership 
of the bed may determine the proprietory rights in the 
churs ; but property is one thing and assessability is 
another. The Regulation declares in terms that new churs 
are to be included in the category of unsettled lands, and 
contains no exception for churs formed upon a river bed 
belonging to a settled estate. Such churs must therefore be 
treated as unsettled and the Government held entitled to 
assess them to revenue as Ireing Land added to tlie 
estate ” within the meaning of S. 6 of Act IX of 1847. 

The above conclusion as to the effect of Regulation II of 
1819 is strongly supported by the terms of Regulation XI of 
1825. {Viscoinit Cave.) SECRETARY OF S'l’ATE FOR 

India Maharaja of Burdwan. 

(1921) 48 I. A. 565 (576) = 49 C. 103 (115-6) 

26 C. W. N. 619 =4 U. P. L. R. (P. C.) 1 - 
35 C. L. J. 92 = (1922) P. C. 6 = 67 I. C. 835 = 

42 M. L. J. 61. 

S. 30 — Applicability — Dnrputnidar — Lands held as 

iMkhiraf by — Declaration that they are mal lands of plain^ 
tiff ••‘Suit fo)\ and for assessment of lands. 

The appellant, a durputnidar, instituted a suit to obtain 
a declaration that certain lands which the respondents 
claimed to hold as I.akhiraj land were so held by them 
under an invalid title ; that they were the mal lands of the 
appellant, liable, as such, to pay rent to him, and to have 
them assessed accordingly. 

Heldy that the provisions of S. 30 of Regulation II of 
1819 did not apply to such a suit as the appellant’s (171-2). 
{Sir James Colvile.) HURRYHUR MOOKHOPODHYA ?•. 
Madab Chunder Baboo. (1871) 14 M. I. A. 152 = 
20 W. R. P. C. 459 = 8 B. L. R. 566 = 2 Sutb. 484 = 

2 Sar. 713. 


BENGAL REGULATIONS— 

Land-Revenue Assessment (Resumed Lands) Reg 
II of 1819, S. ZO—iContd.) 

‘"Applicability — Suit by Zemindar or pntnidar to 
enforce claim under S. 10 of Regulation XIX of 1793. 

S. 30 of Regulation TI of I8l9 is inapplicable to a suit 
brought by a Zemindar or a putnidar to enforce a claim 
under S. 10 of Regulation XIX of 1793 (488). NOBOKISTO 
MOOKFRJEE 7-. KOYI.ASH ('HUNDF.R Bhuttacharjee. 

(1871)2Suth. 484. 

■ -Resumption suit improperly brought by Zemindar 
under y and tried as such — Remand in appeal oj to make it 
suit under S. W of Regulation X IX of \79?* — Propritiy. 

Appellant, a darputnidar, sued to obtain a declaration 
that certain lands which the respondents claimed to hold as 
Lakhiiaj land were so held by them under an invalid 
title ; that they were the mat lands of the appellant, liable, 
as such, to pay rent to him, and to have them assessed 
accordingly. 'I'he plaint expressly stated that the suit was 
brought under cl. (1) of S. 30 of Regulation II of I8l9. 

'I'he Courts below tried the suit as one properly brought 
under S. 30 of the said Regulation, threw the onus of proof 
on the I.akhirajdar, and decided in favour of the appel- 
lant. In special appeal the High Court held that the suit 
was iniprojx;rb brought under S. 30 of the said Regulation 
and that the onus of piot)f had been wrongly cast upon the 
defendant, and remanded the suit. On remand the appel- 
lant amended his plaint pursuant to the order of remand 
by .striking out all reference to the Regulation II of 1819, 
and making it a plaint for resumption of land fraudulently 
made Lakkiraj after 1st December 1790, and, therefore, 
falling within S. 10 of Regulation XIX of 1793. The 
(‘ourts l)elow threw the onus of proof on the appellant 
and decided against the appellant on the ground that he 
adduced no evidence to show that the suit lands were once 
his mal lands. 

On .appeal to the B. (’. the appellant contended that the 
remand was improper. 

Held, overruling the contention, that the remand for 
re trial upon an amended plaint was not only correct, hut an 
inilulgence to the appellant, whose suit, if not so remand- 
ed, ought to have been dismissed (172). 

The invocation of S. 30 of Regulation II of I8l9 is not 
mere matter of form to be rejected as surplusage. The 
effect of it is to cause the ca.se to be tried according to the 
procedure and presumptions pre.scril)ed by that enactment, 
and the enactments in pari materia^ greatly to the advantage 
of the plaintiff, and consequently to the prejudice of the 
defendant. It follows that, if the procedure was not appli- 
cable to the ca.se, there had been a mis trial (172), {Sir 
James If". Colvile.) IIURRVHUk MOOKHOFODHYA v. 

Madab Chunder Baboo. (1871) 14 M. I. A. 152 = 
20 W. B. P. C. 459 8 B. L. R. 666 = 2 Suth. 486 - 

2 Sar. 713. 

S. 30, Cl. (1 ) — Suit by Z.emindar or transferee of 

Zemindar's rights under — Onus of proof iity on Zemindar 
and Lakhirafdar. 

In s\iits brought under the l.st clause of S. 30 of Regula- 
tion II of I8l9 by a Zemindar, or one to whom the Zemin- 
dar’s rights have Ijeen transferred, the whole burthen of 
proving the nature and commencement of his title was 
understood to be thrown upon the defendant, the Lakhiraj- 
dar, whom the plaintiff, who disputed the validity of his 
tenure, might compel to produce the sunnuds and other 
ancient documents upon which such title rested. The sole 
proof of title which the defendant could require, in the first 
instance, from the plaintiff was that the lands in question 
were within the ambit of his zemindary ox patnee^ as the 
case might l>e (161). {Sir James Colvile,) IIURRYHUR 
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BENGAL EEGETL ATIONS— ( Coiitd:) 

Land Eevenue Assessment (Be Burned Lands) Beg. 

II of 1819, S. 30. Cl. iXy-iContd:) 

MOOKHOPODHYA V. MADAB CHUNDER BABOO. 

(1871) 14 M. I. A. 152=20 W. B. P. C. 469 = 

8 B. L. B. 566 =2 Suth. 486=2 Sar. 713. 

Suit hy Zemindar or person claiming in his right — 

Onus of proof in — Initial onus on plaintiff in — Onus on 
defendant in. 

In suits brought under S. 30, cl. (1) of Regulation II of 
1819 by a Zemindar, or one to whom the Zemindar’s rights 
have b^*n transferred, the whole burden of proving the 
nature and commencement of his title was understood to 1)e 
thrown upon the defendant, the Lakhirajdar, whom the 
plaintiff, who disputes the validity of the tenme, might 
compel to produce the sunnuds and other ancient documents 
upon which such litle rested. The sole proof of title which 
the defendant could rer|uire in the first instance from the 
plaintiff was that the lands in question were within the 
ambit of his zemindary or patnee, as the case might be 
(485). NOBOKISTO MOOKERJEF. 7'. KOVLASH C:HliNl)Ek 
BHUTTACHAKJEE. (1871) 2 SutlL 484. 

- S. 31 — U'a\te land — Hiver bed if can be treated as. 

A river lied cannot l>e treated as “ waste land” coming 
within the protection of S. 31 of Regulation II of 1819, 
Indeed the express provision in S, 3l that waste land .shall 
not l)e the subject of an additional a.sse.ssment when brought 
into cultivation, when contrasted with the provisions of S. 3 
of the same Regulation as to new ly formed churs and | 
i.slands, affords further .suppoi I to the view that the legis- 
lative authority intended to put .such churs upon a different 
footing from the waste lands and to make them liable Ui 
assessment, (riseonnt CaTe.) SECKl-rrAkV ()(' S'f’ATK 
l Ok INDIA 7-. Maharaja ok RukDWAN. 

(1921J48 I. A. 666(677) 49 C. 103 (117 8) 

26 C. W. N. 619-4 U. P. L. E. (P.C.) 1 
36 C. L. J. 92 (1922) P. C. 6 67 I. C. 836 - 

42 M. L. J. 61. 

Land Revenue AsBessment (Resumed Lands) 

Reg. Ill of 1828. 

Canstri/etian of — Rights of property— Safes'nard 

ing of — PriK'isions as to (iiiin^ full force and effect to — 
Necessity. 

In interpreting and carrying into ettect tlie Regulations 
ie.spccting the resumption of lands, and tiie subjecting 
them to I)e as.sessed, it is the duty of the Court to give full 
force and effect to those provisions which were manifestly 
intended to protect the rights of property, and prevent a 
vexatious interference with tho.se rights (305). (/>/ . f.nsfi- 

ingion.) MAHAkAJAH MOHESHl'k SiNCH 7'. HKNCAl. 

OovEkNMENT. ( 1869 ) 7 M. I. A. 283 3 W. R. 46 

1 Suth. 325 1 Sar. 645. 

Kffect of — Substantive faio — Trihunaf — Change of. 

Regulation III of 1828 recited that, partly from the 
number of revenue cases, and partly from the practice of the 
courts in treating the api)eals made to them as original suits, 
little or no progress had been made towards the settlement 
of the matter, and heavy arrears of such cases had accumu- 
lated. It accordingly provided for the appointment of special 
Commissioners, to whom were entru.sted the powers of the 
Court, all appeals to the ordinary Courts l>eing abrogated in 
those districts in which such I a>mmissioners had been 
appointed. So far the Regulation only altered the tribunal ; 
it made no sulistantive change in the law (49), i^Ijird 
llerschell.) SeCRETaRV OF STATE FOR INDIA v. SkIM.Vl J 
FahAMIDUNNISSa Hegum. (1889) 171. A. 40 = 

17 C. 590 (601) = 5 Sar. 391. 
Ijikhtraf lands — Resumption o* alleged — Proceedings 
far^~Partte< — .ddz'erse title to portion of lands— ^Person 
claiming^ if proper party. 


BENGAL REGULATIONS— 

Land Revenue Assessment (Resumed Lands) Reg. 

m of lS2S~iContd.) 

Disputes arose between the Mahanl of a religiou.s 
society and the Government, a.s to the assessable quality of 
certain lands claimed as I.akhiraj and enjoyed by the .society 
for a long time, free from asse.ssmenl. The apjjellant was 
the antiquous proprietor, and claimed a portion of the lands, 
sought to be resumed and as.sessed, as forming part of his 
permanently assessed Zemindary. The Deputy Collector of 
the District commenced proceedings against the Mahant for 
the resumption and assessment of the said land.s. At .some 
of the meetings the Mooktar of the appellant had accidental- 
ly, or otherwise, been present, and liad been questioned by 
the Deputy ("ollector. Under those circumstances, the appel- 
lant, apprehending that his intere.sts might be affected by 
any decision of the Collector, declaring tlie J.akhiraj lands 
to be more extensive than they really were, intervened by 
petition. Throughout the whole of the proceedings no objec- 
tion was ever raised to his intervention; he was allowed 
the privileges of a party by the examination of his witnesses, 
and otherwise ; and he was sulqected to all the inconveni 
encesof a suitor by the condemnation in costs in virtue of the 
ultimate decree. 

Held, that the appellant was both de facto and de jure a 
party to the proceeding.s, that he had an interest sufficient to 
justify his being made a party, and that he had. therefore, a 
right to appeal from the decree (300-1). 

In every view of the case, the api^ellant had an interest 
which justified him in intervening in the proceedings ; for 
even assuming it to l)e true that the C’ollecloi’s report, as 
to the extent of the land subject to revenue, was not binding 
on the appellant, and that he had a remedy against such a 
proceedingin another Court, still he had clearly an interest 
\\\ averting an erroneous report l)eing made to hi.s prejudice, 
the creation of pnma facie evidence prejudicial to him.self, 
and the necessity of resorting to a C.'ivil ('ourt to remedy an 
evil already inMicte<l (300). {Dr, J.ushington.) MahA- 
RAIAH MOHK.SHUK SiNGH ;. HENGAE G()VEHNMENT. 

(1859)7 M. I. A. 283 = 3 W. R, 45^ 1 Suth. 326 

1 Sar. 645. 

Object double of. 

Regulation III of 1828 was passed, as ilie preamble declares, 
with the double object of appointing Special Comniis-sioners, 
whose judgment should l>e final in resumption suits, and of 
amending the proceilure furnished by Regulations II of 
1819 and IX ol 1825, in such suits ; and of making provi- 
sion for the immediate settlement of the limits of the Soon- 
derhuns as ascertained by careful local inquiry conducted by 
tlie conimis.Moiur specially appointed to the duty, and the 
Surveyors under liis authority. The latter object Is dealt 
with l)y S. 1,1 of the Regulation (23f>), {Sir James Colvilef) 
Rajah liukou.ACANT Rov 7-. commissioner of the 
SOONDE kHUNS. (1868) 12 M. I. A. 226 = 

11 W.R P. C. 14 2B. L. R. P. C. 33 2 Suth. 184 = 

2 Sar. 413. 

Penal nature of. 

The Regulations respecting tlie resumption of lands, and 
the subjecting them to l>e as.ses.sed, are Regulations in them- 
selves almost neces.sarily severe in their operation (304). 
{Dr. Lushington.) MAHARAJAH MOHESHUR SiNGH 7 ' 

RKNGAi. Government. (1869) 7 M. I. A. 283 = 

3 W. R. 46 = 1 Suth. 326 = 1 Sar. 646. 

Resumption by GiU'ernment of — Validity of — Deci- 
sion by Sudder Dnoanny .ddaiolut as Special Commissioners 
against — Mesne profits pursuant to — Auard of-— Jurisdic- 
tion of that Court. 

The Sudder Dewanny Adawlut at Calcutta, acting as 
Special Clommissioners under Hengal Regulation III of 1828 
in resumption suits have jurisdiction in a summary way to 
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BENGAL REGULATIONS~(<r^^//^^/.) 

Land-Bevenue Assessment (Eesinued Lands) Beg. 
m of lS2S~(Cofif(/.) 

direct payment of Wasilat, or mesne profits, of lands taken 
possession of by Government for resumption, to the party 
entitled to the same, upon a decree declaring the lands not 
liable to resumption and re assessment. The admitted 
power of that Court of deciding as to the correctness or 
incorrectness of the resumption includes the jurisdiction to 
direct payment of the whole money in dispute with interest, 
to the person or persons entitled (490). (^Loni Justice 
Knight Hrnce,) KAJAH LEI.ANUND SiNGH r. GOVERN- 
MENT OE ISENGAL. (1863) 9 M. I. A. 479 

1 W. B.P. C. 20 = 1 Suth. 535 = 2 Sar. 46. 

S, 4 (5) — Special Commissioners — Decrees of — Re- 

vie^oofyhy themselves' — Jurisdiction — Petition for revino 
presented after expiry of period allmved — Grant of — 


Grounds. 

All the Regulations, applicable to the granting of a review 
by the Sudder C'ourt of its decrees, are applicable to the 
decrees of the Special Commissioners acting under Bengal 
Regulation III of 1S28, in granting a review of their own 
decrees (307). 

Where, therefore, the Sjxicial Commissioners grant a 
review of a decree of theirs on an application presented after 
the prescribed period, the validity of the order granting 
review depends on two conditions : (I) Whether just and 
reasonable cause was shown for the delay in presenting the 
petition for review, and (2) whether the circumstances of 
the case, in justice, required it should be granted (307). 
{Dr. Ltishington.) MAHARAJAH MOHESHUR SiNGH z/. 

Bengal Government. (1859) 7 M. I. A. 283 = 

3 W. B. 45 = 1 Suth. 325 = 1 Sar, 646. 

The fact of two Commissioners coming to a conclu- 
sion not altogether reconcilable with the prior decree of the 
Special Commissioners held, in the circumstances of the case, 
not to be a sufficient ground, after the expiration of 5 years 
and more, for the granting of a review (308-9). {Dr . ImsIi- 

inzton.) Maharajah Moheshur Singh Bengal 
GOVERNMENT. (1859) 7 M. I. A. 283 = 3 W. B. 45 = 

1 Suth. 326 - 1 Sar. 645. 

-Special Commissioners — Proceedings before — Appli- 
cability to, of els. {I') and {V) of Bengal Chfl Procedure 
Regulation XXVI of 1814. 

CIs. (2) and (3) of S. 4 of Regulation XXVI of 1814 must 
be read together, and such of the substantial enactments of 
both as are in their nature applicable to the Court of the 
Special Commissioner, regard being had to its independence 
of the Sudder Dewanny Adawlut, must be held to have been 
applied to it by the Regulation III of 1828, S. 4, cl. (5), 
A decree passed by Special Commissioners is not to be 
subject in all respects to the rules applicable to a decree by a 
Zillah, City, or Provincial Court, because the proceedings of 
the Special Commissioners are not subject to the cognizance 
of the Sudder c:ourt ; whereas, by the provisions of this 
Regulation, any orders of the Courts specified, granting a 
review, must receive confirmation from the Sudder (^ourt 
f306). (/>. Lushington.) MAHARAJAH MOHESHUR SiNGH 
7r BENGAL Government. (1869) 7 M. I. A. 283 = 

3 W. B. 46 = 1 Suth. 325 = 1 Sar. 646. 

S, 13 — Boundary line fixed under— Concl ush>e 

character of— Waste and jungle lands. 

The line of demarcation drawn under S. 13 of Reg. Ill of 
1828 was to \>e final and conclusive, at least in respect of all 
waste lands and uncleared jungle (238), {Sir James 

Colvile.) Rajah Burodacant Roy Commis.sioner 
OK THE SOONDERBUNS. (1868) 12 M. I. A. 226 = 

11 W. B. P. C. 14 - 2 B. L. B. P. C. 33 = 2 Suth. 184 = 

2 Sar. 413. 

Boundary line fixed under — Cultivated land vnthin 

— Claim to — Suit to establish-^Mai ntainability — No appeal 


BENGAL BEGULATIONS— (C<?/;/^.) 

Land Bevenue Assessment (Besomed Lands) Beg. 
ni of 1828, S. \^{Contd:) 

to Special Commissioner toithin three months' Effect, 

As the boundary line fixed under S. 13 of Reg. Ill of 
1828 defines the tract called the Soonderbuns, and the 
Soonderbuns are declared to be extra the Perpetual Settle- 
ment, it is difficult to see how, after the line had, on the 
expiration of three months fixed by that section, biome 
final, any party could l>e heard to say that even cultivated 
lands within it were part of his settled zemindary (239). 

Held, therefore, that, where boundaries had been deter- 
mined by the Commissioner under Reg. Ill of 1828, and 
no appeal therefrom made to the Special Commissioner 
within three months, such determination was a bar to a suit 
seeking to re-open the question of l>oundaries (239). {Sir 
James ColvileJ RaJAH BuRODACANT ROY v. COMMIS- 
SIONER OF THE SOONDERBUNS. 

(1868) 12 M. I. A. 226 = 11 W. B. P. C. 14 = 
2 B. L. B. P, C. 33 = 2 Suth. 184 = 2 Sar. 413. 

Boundary line freed under — Cultivated land within 

— Person in occupation of — Courses open to, toithin three 
mouths of fixing boundary. 

In a case in which a boundary line has been fixed under 
S. 13 of Reg. Ill of 1828, a person in occupation of culti- 
vated land might, within three months, do two distinct 
things; he might pray fora further inve.«tigation, which 
might result in a new demarcation of the boundary ; and he 
might put forward his claim to hold the particular lands 
free from public assessment, which would lead to a judicial 
investigation of his title (238-9). {Sir James Colvile.) 

Rajah Burodacant Roy v. Commissioner of the 
Soonderbuns. (1168) 12 M. I. A. 226 = 

11 W. B. P. C. 14 = 2 B. L. B. P. C. 33 = 2 Suth. 184 = 

2 Sar. 413. 

Btnindary line fixed under — lands included in — 

Lease taken by Zemindar of — Claim subsequent by Zemin- 
dar of — Lands being included in his permanently settled 
estate — Onus of proof on him. 

In a question of disputed boundaries as to the line of 
demarcation between the permanently a.ssessed mouzahs of 
a neighbouring zemindar adjoining upon the Soonderbuns, 
the zemindar having taken a lease from Gov'ernment of 
part of the lands as within the limits of the Soonderbuns, 
but afterwards claimed by him as part of his mouzahs, the 
onus is upon him to identify the lands so claimed as not 
forming part of the Soonderbuns (240). {Sir James 

Colvile.) Rajah Burodacant Roy v. Commissioner 
OF THE Soonderbuns. (1868) 12 M. I. A. 226 = 

11 W. B. P. C. 14 = 2 B. L. R. P. C. 33 = 2 Suth. 184 = 

2 Sar. 413. 

l^undary line fixed under — Limitation for question- 
ing — Extension of, on ground of infancy or otherwise. See 
Under THIS Regulation, S. 13, Cls. ( 1 ) and (2)— 
OBJECT OF. (1868) 12 M. I. A. 226 (238). 

I Boundary line fixed under — Objection to — Onus in 

\ ease of- 

Any person objecting to the line of demarcation fixed 
under S. 13 of Reg. Ill of 1828 could not be heard unless 
he decRred and offered proof that, at the time of the survey, 
he was in the occupation of a definite quantity of land 
cleared and under cultivation within the line (238). {Sir 
James Colvile.) RaJAH BURODACANT ROY v. COMMIS- 
SIONER OF THE SOONDERBUNS. 

(1868) 12 M. I. A. 226 = 11 W. B. P. C. 14 = 

2 B.L. B. P. C. 33 = 2 Suth. 184=2 Sar. 413. 
— --S. 13, Cls. (1) and (2) — Object of — Boundary line 

fixed under— Limitation for questioning — Extension of. on 
ground of infancy or otherwise. 

As the'object of passing cls. (1) and (2) of S. 13 of Reg. Ill 
of 1828 was to make provision for the immediate settlement 
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Land-Bevenue Assessment (Resumed Lands) Reg. 
mof 1828, S. 13, CIS. (1) and 

of the limits of the Soonderbuns, that object could only be 
attained by fixing peremptorily a period at which the 
demarcation of those limits should be final. The object 
would be defeated if any person could come in after that 
period, pleading infancy or other ground for re-opening the 
question of boundary, since the geographical boundary line 
was necessarily to be one and the same for all the world 
(238). {Sir James Colmle,) RAJAH BURODACANT ROY 
7 > Commissioner OF THE Soonderbuns. 

(1868) 12 M. I. A 226- 11 W. R. P. C. 14 = 

2 B. L. R. P. C. 33 = 2 Suth. 184=2 Sar. 413. 

Land Revenue Sales Reg. V of 1812. 

Revenue arrear — Sale of entire zemindary for— 

Validity— Power of Board of Revenue. See Benoal 
REGULATIONS —REG. XIV OK 1793 — REVENUE- 
AUREAk OF— Sale OF entire Zemindary for. 

(1837) 1 M. I. A. 383 (407 8). 

Land-Revenue Settlement Reg. VII of 1822. 

Award of Thaklmst or Sun>ey authorities under — 

Suit to contest — Limitation —Bengal Limitation Act Kill 
of 1848 — Applicability. 

An award under Bengal Reg. VII of 1822 of the Thak* 
bust or Survey Authorities in a disputed question of boun- 
daries having been made in 1848, a .^uit was brought in 
1861 respecting the same lx)undaries. 

Semble that, as the award had not been contested during 
the three years limited by Act XIII of 1848, it operated as 
a bar to the suit (335-6). {Sir James W. Colvile.) RAJAH 

Sahib Perhlad Sein v. Maharajah Rajender 
K iSHORE Sing. (1869) 12 M. I. A. 292 - 

12 W. B. P.C 6- 2 B. L. R. P. C. 111 = 2 Suth. 226 

2 Sar. 430. 

Collectors — Pnn'inces in which there are no— 

Substitute for Collectors in. 

In applying Reg. VII of 1822 in its spirit, Courts must, 
in provinces in which there are no Collectors, substitute for 
C:olIectors and their sul)oi<linates the persons who were per- 
forming the duties which would have fallen upon Collectors 
in the parts of India to which the Regulation originally 
applied (69). {Sir Montague h. Smith.) RanI LekraJ 
Kuak V. Baboo Mahpal Singh. (1879) 7 1 A. 63 = 

5 C. 744 (763-4) = 6 0. L. R. 693 = 4 Sar. 94 = 
3 Suth. 704 = R. & J.’s No. 61 (Oudh). 

Inheritance — Custom of clan as to — Record of— 

Jurisdiction of Collector or Settlement Officer to make. 

Where wajib-ul-arz. or village administration papers 
made in pursuance of Reg. VII of 1822 stated a custom to 
the effect that daughters were excluded from succeeding to 
the inheritance of their father’s estate in a particular clan, 
hehf that the custom was clearly a usage which the Regula- 
tion required the Settlement Officer to ascertain and record, 
and that the papers were not inadmissible in evidence on a 
question as to the existence of the custom on the ground that 
they related to matters wliich the Settlement Officer had no 
jurisdiction to include in them (69-70). {Sir Montague h. 
Smith.) Rani Lekkaj kuar?-. Baboo Mahpal Singh. 
(1879) 7 I. A. 63 = 6 C. 744 (753-4) = 6 C. L. R. 693 = 
4 Sar. 94=3 Suth. 704 B. & J.’s No. 61 (Oudh). 

Limitation Reg. II of 1805. 

• Applicability — Bengal Reg. II of 1803 — Suit insti- 

tuted and decree therein marie during operation of — Repeal 
of, after decree and pending appeal therefrom, l>y Regula- 
tion of 1805 — Appellate Court if lx)und to take cognizance 
of Regulation of 1805. See BENGAL REGULATIONS— 

ZiLLA Courts, Ceded Provinces Reg. II ok 1803, 
S. 18. (1836) 6 W. R. 96 = 1 Suth. 20 (21-2). 


BENGAL REGULATIONS— 

Limitation Reg. II of lB05—( Contd.) 

Applicability — Government. See UNDER THLS 

REGULATION— ORJECI' OF— APPLICABILITY TO, ETC. 

(1860) 8 M. I. A. 226(236). 

Courts of Civil Justice within meaning of — Revenue 
Collector and Special Commissioner appointed under Regs. 
II of 1819 and III of 1828 if. 

The Courts of the Revenue Collector and the Special 
Commissioner appointed under Regs. II of 1819 and III of 
1828 are Courts of Civil Justice within the meaning of Reg. 
11 of 1805 (508). {.Mr. Pemberton Leigh.) MAHARAJA 

Dheeraj Raja Mahajab v. The Government ok 
Bengal. (1849-50) 4 M. I. A. 466 1 Sar. 386. 

Limitation under— Right to benefit of — Party 

obtaining possession wrongfully — Party coming in upon his 
death — Right of. 

Ilehf that, under Bengal Reg. II of 1805, a party who 
obtained possession of property by committing a wrong was 
not entitled to the benefit of the limitation, and the party 
who came in upon his death not having been in possession 
under any supposable fair inheritance, he was not entitled 
to any favour. {Mr. Justice Bosanquet.) LALL DOKUL 

Singh call Rooder Purtab Singh. 

(1836)5 W. B. 96 (P. C.) -1 Suth. 20(23) = ! Sar. 879. 

^Object of. See BENGAL REGULATIONS— ZiLLAH 

couRi'S REG. Ill OF 1793— Object of. 

(1868) 7 M. I. A. 238 (263). 

Object of — Applicability to Government. 

Undoubtedly, the great object of Reg. II of 1805 was to 
prevent vexatious suits, in con.sequence of the Utigiousness 
that generally prevails among the natives of India, and, in 
all probability, it was not intended at that time to embarrass 
the East India Company or the Government of India (236). 
{Lord Kingsdenon.) GOVERNMENT OK BENGAL 
M U SS U M AT SH U R R U F F U TOON N ISS A . 

(1860) 8 U. I. A. 226=3 W. R. 31=1 Suth. 405 = 

1 Sar. 749. 

Plaint or replication —Ground not raised in — Plain 

tiff if can succeed upon. 

In a suit for possession, the plaintiff relying upon Regu- 
lation II of 1805, averred in his plaint that the possession 
of the defendant was obtained by violence. He attempted 
to prove that averment, but failed in the courts below'. On 
appeal to the P. C., he suggested that there was collusion 
between the defendant and the tenant on the land in dis- 
pute and that the defendant ol^tained possession by means 
thereof. 

Ifeld, that the plaintiff could not rely upon the ground 
that possession was obtained by collusion, for he had not 
alleged that the pos.session was so obtained in his plaint or 
in his replication, and there w’as no evidence to support the 
suggestion (259). MU.SSUMAT JUSWANT KOONWAU r-. 
Mussumat Parabuttv Koonwar. (1872) 7 M. J. 258. 

Violence — Plea of—Specificalion of violence — AWes- 

siiy General allegation of violence or force insutficient. 

Reg. II of 1805, no doubt, enacts that in ca.se the posses- 
sion shall have been acquired by violence or fraud the 
limitation of twelve years shall not be applicable ; but it also 
provides that the plaintiff who relies upon that answer to the 
limitation shall set it forth distinctly either in his petition 
of plaint or in his replication. When that qualification, made 
by the Regulation of 1805, is relied upon, the pleading 
ought to state with more distinctness and particularity w'hat 
is the nature of the violence by which the possession was 
obtained. A general allegation that possession was obtain- 
etl by violence, that is, that there was a forcible entry, is not 
enough (259). MUSSUMAT JUSWANT KoONWAR v. 

MUSSUMAT Parabutty Koonwar. (1872) 7 M. J. 268. 
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Limitation Beg. II of 1805 — {Contd,') 

Violence — Possession of defendant obtained 

Plaijttiff's plea of — Proof of — Qnanfnni. 

In a case in which the plaintiff relied upon Reg, II of 
1805, his plaint alleged generally that possession was 
obtained by violence, that is, that there was a forcible 
entry. Some of his witnesses said in general terms that the 
possession was obtained by violence ; but the evidence dis- 
closed no specific act of force or violence. The only state- 
ment which the witnesses made to support the general 
allegation, that there was violence in the mode of taking 
possession, was that two of them said that the amlahs of 
the plaintiff were removed by the amlahs of the defendant; 
but it appeared that there was a lessee on the land in dis- 
pute, and that the statement of the two witnesses could not 
be true. 

fields that, standing by itself and unsupported by the 
other witnesses, it was not trustworthy evidence upon which 
their Lordships could come to the conclusion that possession 
was obtained by violent means (259). MUSSUMAT JUS- 
wantKoonwau 4'. MussuMA'i Parabuity KOONWAR. 

(1872) 7 M. J. 258. 

S, 2 (2 ) — Public claim— Costs atoarded by decree if 

— E. /. Co. appointed agents for successful party — Effect. 

Under the provisions of the Statute 3rd and 4th Will. IVp 
c. 41, and the order in Council of the 4th September, 1883, 
an appeal from the Sudder Court in India was brought to 
a hearing ))y the East India Company, before the Judicial 
Committee of the Privy Council, and by an order in Council 
made on the appeal in 1836, the costs incurred in prosecut- 
ing the appeal were directed to be paid to the East India 
Company by the respective parties to the appeal, or their 
representatives, as provided by the order in C'ouncil of the 
18th November 1883. 

Heldt that the recovery of the costs awarded did not 
constitute a "public claim" within the meaning of cl. (2) of 
S. 2 of Bengal Regulation II of 1805 (237). 

The acts relied upon were all private acts between indi- 
viduals, and they had not originally in their nature anything 
of a public character to l)e ascribed to them. The fact that 
the East India Company were the agents appointed to 
assert the right of the originally successful party to the 
costs incurred in the appeal could not convert the private 
character of the act into a public one. Anybody else might 
have been appointed to conduct those proceedings and to 
realise the costs, and in that case the parties so appointed 
could not have sued except as private individuals (238-9). 
{Lord Kin^sd<nvnf) GOVERNMENT OF BENOAI. v. 
MUSSUMAT SHURRUKFUTOONNISSA. 

(1860) 8 M. I. A. 225 -3 W. R. 31 - 1 Suth, 405 

1 Sar. 749. 

.Words '‘^any other public right ’ivhatereP' — A/ean- 

— Ejusdem generis rule — Applicability. 

Perhaps it would be too strict a construction to say that 
the words “any other public right whatever” in cl, (2) of S. 2 
of Bengal Reg. II of 1805 shall l>e con-strued precisely to l^e 
ejusdem generis with those matters which are mentioned 
before, namely, “the assessment of land held exempt from 
the public revenue without legal and sufficient title to such 
exemption, or for the recove ] ;of arrears of the public 
revenue assessment ; ” but, although they may not be constru- 
ed with that degree of strictness, yet they must be taken to 
depend upon the same principles, otherwise the word 
“public” would have no meaning (237). (Lord /Cingsdaum.) 
Government of Bengal v. Mussumat Shurruf- 
FUTOONNISSA. (1860) 8 M. I. A. 225 =3 W. R. 31 = 

1 Suth. 405 = 1 Sar. 749, 


BENGAL REGULATIONS— (C(w/(/.) 

Limitation Reg. II of IZOb— (Contd.) 

S. 3 — Applicability — Maintenance — Limitation. 

S. 3 of Regulation II of 1805 is inapplicable to a case 
where the occupant was not a mortgagor or depositary, but 
was only subject to the payment of a portion of the pro- 
ceeds annually to another person during her life on account 
of her maintenance. (The Vice-Chancellor.) GORDON 7'. 

Khajah Aboo Mahomed Khan. (1834) 5 W. R. 68 = 

1 Suth. 3 = 2 Knapp. 226 = 1 Sar. 41. 

raudulent ^ un/jist.^ or dishonest acquisition^ 

Proof of — Onus on plaintiff. 

By the express words of S. 3 of Regulation II of 1805, 
the proof of the fraudulent, unjust, or dishonest acquisition 
is thrown upon the plaintiff (17). (Mr. Justice Erskine.) 

Sheikh Tmdad Ai.i v. Mussumat Kootbv Begum. 

(1842) 3 M. I. A. 1-6 W. R. 24 (P. C.) = l Suth. 124 = 

1 Sar. 227. 

Object of. 

The main object of these laws of limitation is to protect 
an honest purchaser from the consequences of an owner’s 
neglect to a.ssert his rights, and thus giving to a usurper the 
semblance of a title which he did not really possess (17). 

N.B . — The limitation law under consideration in this case 
was Regulation II of 1805, S. 3. (Mr. Justice Erskine.) 
Sheikh Imdad Ali v. mussumat Kootbv Begum. 
(1842) 3 M. I. A. 1 = 6 W. R. 24 (P. C.) = l Suth. 124 = 

1 Sar. 227. 

Suit under — Bar to — Possession which operates as 

a — Nature of, necessary. See BENGAL REGULATIONS — 

Zillah Courts Reg. in of 1793, S. 14, Excep- 
tion-Good and etc. (1858) 7 M. 1. A. 238 (269 60). 

Unjust or dishonest acquisition in — Meaning of . 

It is obvious from cl, (3) of S. 3 of Reg. II of 1805 that 
the expression “unjust or dishonest acquisition” in S. 3 of 
the Regulation is not intended to include every acquisition 
without a just title ; for by that clause, acquisitions are pro- 
tected that liave been obtained by any title believed to be 
just and valid, though in reality insufficient. It must be 
necessary, therefore, for a plaintiff, in the first place, to 
show that tlie person under whom an occupant, by just title, 
acquired within the twelve years, derives his title, had 
acquired his possession by a title which he did not at the 
time believe to l)e just and valid (1 7). To avoid the effect 
of the lapse of time, the plaintiff must establish the exis- 
tence of conscious injustice by proof (18). (Mr. Justice 
Erskine.) SHEIKH iMDAl) ALI MUSSUMAT KOOTBY 

Begum. (1842) 3 M. I. A. 1^^6 W. R. 24 (P. C.)= 

1 Suth. 124 = 1 Sar. 227, 

Unjust or dishonest acquisition — What amounts to — 

Onus of proof of. 

The respondent sued in 1825 for the recovery of her 
share of the inheritance of her mother, who had died in 
I8OI. On the mother’s death her entire estate was taken 
possession of by two sons of her predeceased son and held 
by them to the exclusion of the respondent. The said 
grandsons sold the property to the defendants in the suit in 
1813 and 1814. 

The respondent contended, relying upon S. 3 of Reg, II 
of 1805, that the suit was not barred, l>ecause her nephews 
had acquired possession of the property by unjust and dis- 
hone.st means, and because, as the defendants’ purchases 
had 1)een made within 12 years prior to the suit, neither 
they nor any person under whom they claimed, had, during 
a p)eriod of 12 years, antecedent to the date of the suit, 
held under any fair title believed to have conveyed a right 
of possession and property. The respondent’s case w^s 
that as her nephews must have known that she was sUll 
alive, their assumption of the entire property was a dis- 
honest acquisition and could not have been claimed by them 
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Limitation Reg. II of 1806, S. 3— (O///^/.) 

under any title which they believed at the time to be just 
and valid. Though there were many circumstances leading 
to a strong suspicion that that was the case, there was. how- 
ever. no evidence of the nephews being aware of either. 

that, to a\t)id the effect of the lapse of time, ihe 
plaintiff must establish the existence of conscious injustice 
by proof, that the plaintiff had not done so, and that the 
suit was therefore Ijarred (17-8). (^Mr. Justice hrskine.) 

Sheikh Imdad ali v, mussumat koothy hegum. 

(1842) 3 M. I. A. 1 = 6 W. R. 24 (P.C.)- 1 Suth. 124 - 

1 Sar. 227. 

-S. 3 Exception— of— Strictness in — 

Fraudulent or forcible dispossession — Proof strict of — 
Necessity. 

The exception found in l^engal Keg* II of 1605, is 
one which must be construed with some strictness, for the 
door would be opened widely to a large class of claims which 
ought properly to be barred l)y limitation, if at auj period 
less than 60 years a plaintiff were enabled to evade the ope- 
ration of the Statute of Limitations merely by <dleging and 
ginng some evidence of fraudulent or forcible dispos-ession. 
Such fraudulent or forcible dispossession must be clearly 
established ( 29), {Sir Robert P, Collier.) MAHARAJAH 
RAJENDER KISHORE SlNtiH Kajah Saheij PEKHLAD 
Sein. (1874)3 Suth. 27-22 W. R. 165. 

Dispossession fraudulent or forcihle o'liliin meant n^r 

of ^Evidence. 

The Rajah of Kamuugger sued the Kajah of Hettiah fo 
the recovery of nine villages alleged to be within the limits of 
the Zemindaryof Kamnugger. The plaintiff’s case was that 
in 1840 or 1841 on the death of the Ranee of Kamnugger, 
the Government laid claim to the estate (which had since 
been adjudged to the plaintiff) as having escheated to them 
for want of heirs and took possession of it, and that shortly 
liefore o! upon the Government taking such possession, the 
Kajah of Bettiah contrived to possess himself of the nine 
villages in question. The cause of action having admittedly 
arisen more than 12 years before suit, it would be barred 
but for the plaintiff’s contention that he brought himself 
within the exception in S, 3 of Regulation 11 of 1805. I'he 
(iuestion for decision was whether the evidence w as sufficient 
to satisfy their Ix)rdships that the plaintiff had been dis 
possessed by fraud or violence within the meaning of the 
exception in S. 3. 

In the suit as originally brought and heard l>efore the 
Principal Sudder Anieen there was no allegation of violent 
or fraudulent dispossession. There was simply a statement 
of dispossession. Upon remand by the appellate Court, 
evidence of dispossession was brought forward for the first 
time, and it was to the following effect : — With resjject to 
each of the nine villages, one or two witnesses deposed to the 
agents of the Kajah of Bettiah having come upon the land 
while the putwaree was in the act of collecting the rents ; 
that they happened to have found upon him the rent-rolls 
and official documents connected with the land ; that they 
took them forcibly from him, and expelled him and took 
poss^ion. The same story was told in each of the cases, 
and it was also said that although the attention of the 
Government authorities was called to the matter they 
refused to take any notice of it. The pulw'aree then dis- 
possessed was the putwaree acting on behalf of the Govern 
ment, and the plaintiff himself slated more than once that 
he received all the villages ap|x:rtaining to his Zemindary 
from the Government, w’howere in possession of them, 
without making any statement at all as to the alleged forci- 
ble dispossession. Further the Principal Sudder Ameen 
wholly disbelieved the plaintiff’s evidence, and the attention 
of the High Court was never called to it. 


BENGAL REGULATIONS— (CW^/.) 

Limitation Reg. II of 1806, S. 3 Excep.~(c'(/W.) 

Held, that no such fraudulent or forcible disix).sses.sion had 
been proved as would bring the plaintiff within the excep- 
tion of S. 3 of Regulation II of 1805 (30). {Sir Robert P. 
Collier.) MAHARAJAH KAJENDER KbSHORE SlNtJH v. 

Kajah Saheh Perhl.vd Sein. (1874) 3 Suth. 27 = 

22 W. R. 165. 

S. 3, Cl. (3) — Rent — Arrears of — Suit for —Posses- 
sion of land — Suit for, barred — Effect — Grant void under 
Reitulation of 1793 — Defendanfs possession under. 

The suit was brought by the respondent to recover arrears 
of rent for 6 years and 9 moiuhs preceding its commence' 
ment. The appellant and those under whom slie claimed 
had been in i)eaceable and undisturljed tx^ssession of the pro- 
perty for more than 60 years. 'I'lie property was in the town 
of N, and within and parcel of a four-annas share of a 
Zemindary, of which the respondent, as mother and guar- 
dian of liei son, a minor, was the proprietor in possession. 
The api^ellant claimed under a grant of the year 1796 from 
the ancestor of the respondent, w hich purpoited to have 
l)een made for the setting up an idol, and concluded thus — 
“Having set up the said idol in the said house, you will enjoy 
the same without paying rent through sons and grand sons. 
For this purix>se I have given you this Promnltur Pattro.^'' 
d'hc idol had reniained, and its worship had been continued 
uninterruptedly from that time.” The suit, which was insti- 
tuted in 1857, had been preceded by no demand of rent, nor 
any suit for tlic assessment of it ; but the rent sued for w'as 
slated to be “ in accordance with the rate of rei.t obtaining 
in lodging-houses at this place of N“ ; that rate being fixed 
by the llengal Keg. XIX of 1793, S. 10 ; on which, indeed, 

the respondent’s case entirely depended. 

//tA/, that the suit was barred under cl. (3) of S. 3 of 
Bengal Keg. II of 1805 by the sixty years’ jwssession of the 
apr-H-'lIant, and those under whom slie claimed (220). 

What is the cause of action in the present case, and w’hen 
did it arise ? In terms llie suit is brought to recover rent 
for the Vdst six or seven years, and tlie non-payment of that 
rent is, no doubt, in one sense, the cause of action. But the 
right to recover rent for the last six or seven years, depends 
on a possession founded on a grant avoided by the Regula- 
tion, whicli po^session has been one and entire in character 
through the whole sixty years. It is the case of the plain- 
tiff in the c<)urt below, that by reason of the character of the 
grant and the operation of the Regulation, his ancestor might 
have determined the possession in the first year of its exis- 
tence, or claimed rent at the end of that year. An action 
brought by the plaintiff to recover the possession would, 
therefore, l>e barred and, if no action could be maintained 
directly to recover the possession of the land, none can be 
brought to recover the rent, which is the compensation for 
tl^e occupation — that occupation having l)een always of one 
and the same character ; in fact, rent free (218-20). {Sir 
John Coleridge.) MUSSUMAT CHUNDRABULLEE DEBIA 
7'. l.UCKHEA DEBIA CHOWDRAIN. 

(1865) 10 M. I. A. 214 - 6 W. R. P. C. 1 = 

1 Suth. 602 -2 Sar. 119. 

Branch I — Seopc and effect of. 

The first branch of cl. (3) of Bengal Keg. II of 1805, in its 
very comi)rehensive language, embraces every then existing 
Regulation by which any Court in Bengal was authorised to 
lake cognizance of any suit whatever ; it, in effect, takes 
away that authorization if the cause of action shall have 
arisen sixty years before the institution of the suit ; it distin- 
guishes l>eiween the effect of the 12 years’ limitation and 
that of sixty, by precluding all inquiry into any original 
defect in the title under which the possession for the latter 
period commenced ; it makes it in effect, in cases in which 
the section applies, unavailing to show that the possession 
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Limitation Reg. II of 1805, S. 3, Cl. (3), Br. 1— 

{Co/itt/.} 

r)f the clefeiuliiiil conimencetl uiulei a grant made null 
and void by tlie Keg. XIX of 1793 (217-8). {Sir John 
Coleridgci) MUSSUMAT C’HUNDKABUIJ.KE DEBIA v . 

Kuckhea Debia Chowdrain. 

( 1865) 10 M. I. A. 214 - 5 W. R. 1 2 Sar. 119 - 

1 Suth. 602, 

Minority of Native Landholders Reg. XXVI of 1793. 

S. 2 — Age of majority — (General rule as to — Effect 

on. See UNDER THIS REGULATION, S. 2 — BENGAL 

Court ok Wards Keg. X ok 1793. 

(1876) 3 I. A. 72 (74)-l C. 289 (291). 

Applicability — Mahomedan proprietor of revenue- 

paying estates — Deed disposing of such estates — Minority 
of executant of. 

The question whether a Mahomedan was, when he exe- 
cuted two ikrars, a minor depended upon the question 
whether his minority was to be determined by the Kegula 
tion of 1793. It was found that he had reached fifteen but 
had not reached 18, the age fixed for the minority of Maho- 
medan proprietors of estates paying revenue to Government 
by Keg. XXVI of 1793, S. 2. 

Scfuble the period of .minority was governed by the Regu- 
lation (108). 

In dealing with these ikrars, the executant must be 
assumed to be the proprietor of the revenue-paying estates 
referred to in them ; and inasmuch as they contain disjxisi- 
tions of such estates, the period of his minority, at legist for 
this purpose, would seem to be within the policy and terms 
of the Regulation and governed by it (108), {Sir A/ontagne 
E, Smith.') AMEEROONISSA KHATOON v . ABEDOONISSA 
KHATOON. (1876) 2 I. A. 87 = 16 B. L. R. 67 — 

23 W. R. 208 = 3 Sar. 423 = 3 Suth. 87. 

Bengal Court of Wards Reg. X of 1793, S. 33 — 

Age of majority — General rule as to — Effect on. 

The effect of S. 2 of Keg. XXVI of 1793 and of S. 33 of 
Keg. X of 1793 is not to alter the general rule, but to enact 
that in particular cases the age of 18 shall be the age of 
majority (74), (Per Sir James W. Colvilc in the course of 
the argument.) JUMOONA UasSYA CHOWDHRANI r*. 
RAMASOONDERAI OASSVA CHOWDHRANI. 

( 1876) 3 I. A. 72 = 1 C. 289 (291) - 25 W. R. 235 = 

3 Sar. 602 = 3 Suth. 222. 

Partition of Revenue Paying Estates Reg. XIX of 

1814. 

—Partition under — hvidence of — Division — Mode of 

— Divergence behoeen area and rental between divided por- 
tions — Proof of title. 

IMoceedings for partition having been instituted under 
Keg. XIX of 1814, it was proposed, in order to make 
equality of partition, that three villages should be divided 
in unequal proportions, and a goshwara was accordingly 
prepared by the Ameen, setting out in one column the extent 
of the shares to be allotted, and in another the assessed 
jumniaofeach .share allotted. In a suit in 1873 by the 
representative of one of the .shareholders to recover portions 
of the three villages, the only evidence that the partition had 
been completed was an istahar of the Deputy Collector, 
dated October 1864, directing the nazir to require the ryots 
to pay their rents according to the extent of the shares as set 
forth in the first-mentioned column of the goshwara ; that is, 
according to the quantity instead of according to the quality 
and value which were the basis of the partition, fields 
affirming the judgment of the High Court, that the plaintiff, 
hanng failed to prove any order for partition drawn up 
under S. 13 of the Regulation by the Collector, was not 
entitled to recover according to the quantity of the land ; 
but, if at all, according to its value ascertained in the column 
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Partition of Revenue Paying Estates Beg. XIX of 

1 8 14 — ( Contd . ) 

of the go.shwara in which the assessed jumma was .set forth. 
{Sir Barnes Peacock.) HUKRO SOONDARI DeBIA v 

Kesub ( hunder Acharjva. (1879) 3 Suth. 643 = 

Bald. ^3 (276, 27^; = 6 C. L. R. 267. 

Partition under — Fairness of — Proznsions directed 
to seenre—Ss. 20, 22, 25. 

The provisions of Reg. XIX of 1814 have Ijeen carefully 
designed to secure a fair partition of the estate to Ije divided. 
I he division is to be made, in ordinary cases, by a public 
officer ( the ameen) acting under the orders of the C.'oIIector. 
Even if, under the 22nd section, the terms of the partition 
are proposed by the parties, or referred by them to arbitra- 
tion, the law still requires the intervention of the ameen, 
Ix^fore whom the accounts are to lx: produced and verified, 
and in whose presence and subject to whose inspection the 
division is to be made. When the terms have been so 
settled they must be sanctioned by the Collector, and after- 
wards by the superior revenue authorities. The partition, 
after it has been so sanctioned, is declared by S. 20 to be 
final, subject to the power reserved to the Governor-General 
in Council, by S. 25, of directing a fresh apportionment of 
the revenue in cases of proved error or collusion at any time 
within 10 years after the confirmation of the partition (119- 
20). {Sir Montague E. Smith.) Byjnath LaLL v, 
Kamodeen Chowdrv. (1874) 1 1. A. 106 = 

21 W. R. 233 = 3 Sar. 333 = 2 Suth. 942. 

Partition under — Diterfercnce 7oi/h — Civil Courts — 

Jurisdiclion. 

It appears to have been settled by decisions, and upon the 
construction of the Regulations, that a partition effected 
under Reg. XIX of 1814 cannot be disturbed by a Civil 
Court (120). {Sir Montague E. Smith ) ByjnaTH LaLL 
V. Ramodeen Chowdry. (1874) 1 1. A. 106 = 

21 W. R. 233-3 Sar. 333 = 2 Suth. 942. 

Partition under — Objects of — Partics-^Government 

if one. 

The object of a partition under the provisions of Keg. XIX 
of 1814 is not solely the division of the joint estate by metes 
and bounds, an object which might be effected by the private 
agreement of the parties. It has for a further object the 
apportionment of the public revenue a.ssessed on the whole 
estate, so as to relieve each proprietor from the obligation 
to pay that revenue in solido, and to make him responsible 
only for the amount to be charged on his separate and 
defined share. To such a partition the state necessarily 
became a party, for the protection of the revenue, atid it was 
one which could only lx: effected by the machinery of the 
Regulation (1 19). {Sir Montague H. Smith.) BYJNATH 

Lall V. Kamodeen Chowdry. (1874) 1 1. A. 106 = 

21 W. R. 233 = 3 Sar. 333 = 2 Suth. 942. 

- -- -Partition under— Proceedings for — Parties to. 

(1) Government if one. See UNDER JHIS REGULA- 
TION-PARTITION UNDER — OBJECTS OK. 

(1874) II. A. 106(119). 

(2) Mortgagee who had not foreclosed and obtained 
decree for jwssession if one. See UNDER 'I HIS REGULA- 
TION — PAR'J’ITION UNDER — RIGHT TO ENFORCE. 

(1874) 1 I. A. 106 (120). 

Partition under — Right to enforce — Mortgagee ivho 

had not foreclosed and obtained decree for possession — Right 
of — If necessary party to proceedings for partition. 

A mortgagee who has not {lerfected his title by foreclosure, 
and the consequential decree for possession, can neither 
compel a partition nor be a party to the butwara proceedings 
under Regulation XIX of 1814 (120). {Sir Montague E. 

Smith.) Byjnath Lall v. Kamodeen Chowdry. 

(1874) 1 I. A. 106 = 21 W. R. 233=3 Sar. 333 = 

2 Suth. 948. 
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Partition of Revenue Paying Estates Beg. XIX of 
1814— (Co'/A/.) 

Partition imder—Validity of\ against m 't tgagce 

from co-sharer — Fraud in effecting partition — Effect. 

In the more improbable case of an unequal partition tieing 
effected by means of butwara proceedings by collusion 
between the mortgagor and his co-sharers with the object of 
defrauding the mortgagee, his remedy might be more difficult 
by reason of the finality of the partition, and the incapacity 
of the Civil Court to entertain a suit to disturb it. But the 
finality of such a partition cannot be greater than that of the 
purchase of an estate at a sale for arrears of the public 
revenue ; and even in this latter case courts of justice have 
found the means of relieving the person injuriously affected 
by fraud (121). {Sir MotUagne E. Smith.) ByJNATH 
Lall V. Ramodeen CHOWDRY. (1874) 1 1. A. 106 = 

21 W. R. 233 = 3 Sar. 333 = 2 Suth 942. 

Permanent Settlement Regulations of 1793. 

Effect — Proprietors — Right in soil of — Effect on. 

I think it is to be collected from the Regulations of 1795. 
that the proprietors of land in India had an absolute owner- 
ship and dominion of the soil ; that the soil was not vested 
generally in the sovereign; that the proprietors did not hold at 
the will of the sovereign, but held that property as their 
ow'n with the power of dis|X)sing of it ab-solutely; and, if not 
disposed of, that it descended to their families. It is liable, 
indeed, to a tribute to Government, but it appears that the 
tribute was not fixed, but was increased at the arbitrary w ill 
of the Government ; and that, if the tribute was not paid, 
Government had the power of taking possession of tlie lands 
for the purpose of obtaining payment. Still, notwithstand- 
ing these circumstances and these charges, I think it is 
impossible to read those Regulations without coming to the 
conclusion that the zemindars and talookdars were owners 
of the soil, subject only to a tribute to Government ; and it 
was the object of those Regulations to make that tribute 
fixed and permanent. {Lord Chancellor.) FREEMAN v. 

Fairlie. (1828) 1 M. I. A. 305 (341-2) = 1 Sar. 123. 

Putnl Taluqs Reg. VIII of 1819. 

“Formalities prescribed by — Omission inadvertent of 

one of — Effect of — Validity of sale — Effect on. 

The inadvertent omission by a Zemindar of one t)f the 
formalities prescribed by Keg. VIII of 1819 does not render 
all the proceedings taken by liiin inoperative, or constitute 
his act of selling the tenure into an act of lrespa.ss (175). 

Ranee Surnomoyee v. bhooshee Mokhee Huk- 
MONIA. (1868) 2 Suth. 173. 

Nature of -Self-contained statute — Tenancy Act of 

1885 inapplicable to cases co^'cred by this Regulation. 

The Putni Regulation is a self-contained statute. It lays 
down certain w'ell-defined rules for the realization by the 
zemindar of arrears of rent from a tenure-holder ; it makes 
the tenure primarily liable, and it gives to the zemindar tlie 
right of applying to the Collector for the periodical sale of 
defaulting taluks. The said Regulation being thus a self- 
contained Act embodying the rules relative to the rights of 
zemindars and patni talukdars, the Legislature in enacting 
Act VIII of 1885 excluded in express terms from the opera- 
tion of the Tenancy Act the special l*gislation relating to 
patni tenures. {Mr. Ameer Ali.) FORBES v. BAHADUR 

Singh. (19U) 41 1. a. 9 I - 41 C. 926 (941-2) = 

23 I. C. 632 = (1914) M. W. N. 397 = 
16 M. L. T. 380 = 18 C. W. N. 747 - 1 L. W. 1069 - 

12 A. L. J. 663 = 27 M. L. J. 4. 

Notice prescribed by^Puhlieation of^-Necessity-^ 

ZemindaPs responsibility for. 

The due publication of the notices prescribed by the Regu- 
lation forms an essential portion of the foundation on 
which the summary power of sale is exercised ; and the 
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Putni Taluqs Reg. VIII of 1819— (f Vw/r/.) 

Regulation makes the zemindar who institutes the proceeding 
exclusively responsible for its regularity (21). {Lord Fitz- 
Gerald.) Maharajah ok Bukdwan v. Srimati Taka 
SOONDARI DEBIA. (1882) 10 I. A. 19 = 

9 C. 619 (622) = 13 C. L. R. 34 = 4 Sar. 414. 

A\dice prescribed by — Publication of — Proof of — 

Fact of sendee of notice itself in doubt. 

Where the fact of the service of the notice was itself in 
doubt owing to the evidence of it not having been secured 
according to the provisions of the Regulation— a result due 
to the neglect of those representing the zemindar — held. 
that the High Court was right in deciding that due publica- 
tion had not been established. {Lord FitzGerald.) MAHA- 
RAJAH OK Bukdwan r. Srimati Tara Soondari 
Debia. f 1882) 10 I a. 19-9 C. 619 (623-4)- 

13 C. L.R. 34-4 Sar. 414. 

A'Ottce prescribed by — Publication of — Receipt for — 

Objection to absence or form of — Maintainability — Fact of 
service not in dispute. 

Their Lordships do not intend at all to controvert a deci- 
sion of the High Court of Bengal to the effect that if the 
notice prescribed by the Regulation itself has been duly pub- 
lished, if it is not matter of controver.sy, if the fact was 
ascertained that it was published, then one would not regard 
any objection either to the form of the receipt or the absence 
of the receipt itself. But that is where there is no contro- 
versy Its to the fact of the service (21). {Lord FitzGerald f) 

Maharajah ok Bukdwan v. Srimati Tara Soondari 
Debia. (1882) 10 I. A. 19-9 C. 619 (622-3) = 

13 C. L. R. 34 = 4 Sar, 414. 

.\'Otue prescribed by — Publication of — Object of. 

It appears from the preamble of Keg. VIII of 1819 that 
one of the objects of the Regulation is to establish “such pro- 
visions as have appeared calculated to protect the under- 
lessee from any collusion of his superior with the zemindar, 
or other, for his ruin, as well as to secure the just rights of 
the zemindar on the sale of any tenure.” And immediately 
afterwards occurs the statement that it has been deemed 
indispensable to fix the process by w hich the said tenures 
are to |je brought to sale. The object of directing local 
publication of notices is to W’arn the under-lessees of the 
contemplated proceedings which may result in sweeping 
away their property, and also to act as advertisements to 
persons who may bid at the sale (54). {Lord //obhouse.) 

Maharani ok Bukdwan ?■. Muktunjov Singh. 

(1887) 14 I. A. 30-14 C. 366 (370-1) = 4 Sar. 772. 

uVotice prescribed by — Publication of — Object of — 

Provisions of — Strict compliance loith — A^ecessity. 

Regulation VIII of 1819 is a very important regulation, 
and no doubt it w as enacted for a certain and defined policy, 
and ought as a rule to be strictly observed (21). The 
object of the Regulation was that due service or publication 
should not be left matter of controversy. 'The evidence 
should 1)6 secured immediately afterwards, and exist in 
w riling, and be referred to by the proper officer as part of 
the foundation of the sale (21). {Lord FitzGerald?) 

Maharajah of Bukdwan v. Srimati Tara Soon- 
dari Debia. (1882) 10 I. A. 19 = 9 C. 619 (622) = 

13C.L. R. 34=4 Sar. 414. 

Sale under — Purchaser at — Rights of. 

The talook of G originally formed part of the great 
zemindary of Burdwan, and had been granted in Putnee by 
one of the Rajahs of Burdwan. In 1852 it was put up to 
sale by the Collector under the provisions of Bengal Reg. 
VIII of 18J9, in order to realise the amount of arrears of 
rent due from the then Putneedar. The appellant becam© 
the purchaser, and entered into the receipt of the rents and 
profits of the talook, and it must be assumed that, 
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Putni Taluqs Reg. VIII of 1819 — {Couid.) 

r«tneeclar, he became entitled to the same rights in the 
talook which were enjoyed by the zemindar (38-9). {Lord 
Kingsdozoii,) JOYKISHEN MOOKERjEE 7-. COLLECTOR OF 

Last Hurdwan. (1864) 10 M. I. A. 16 = 

1 W. R. P. C. 26 - 1 Suth. 542 2 Sar. 54. 

S(dc under — Rci'crsal of — Putni rent paid by pureba- 

.<;er to Zemindar subsequent to sale — Suit for rceozery of — 
Maintainability — Limitation. 

C)n the reversal of a sale for arrears of reiU held under 
l^ngal Putni Tahiq Regulation VIII of 1S19, ilu purcliaser 
sued the Zemindar for, inter alia, the recovery of the putni 
rents paid to the Zemindar subsequent to the sale. 

Held, that no suit for that amount would lie. 

Quaere as to the period of limitation applicable to such a 
suit, that provided by Art. 62, or that provided by Art. 97, 
of the Limitation Act of 1908. {Sir Lawrence Jenkitisf) 
JUSCURN BOIUT'. PIR THK’HAND LaI.. 

(1918)461. A 52 = 46 0.670(680)- 
21 Bom. L. R. 632 = 23 C. W. N. 721 = 
(1919) M. W. N. 258-30 0. L. J. 71 = 
26 M. L. T. 131 = 17 A. L. J. 514 - 50 I. 0. 444 = 

36 M. L. J. 557. 

'Sale under — Riyht to question — Interest in talook 

required for — Person not liai'iny even equitable interest — 
Right of. 

Without laying down any general rule as to the degree of 
interest which might entitle a parly to impeach the sale of a 
putni taluk under Regulatifui VIll of 1819, their Lord- 
ships are of opinion that llie appellants, who have not even 
an ecjuitable interest in the talook, have failed to show' 
that they have acquired that interest in the talook which 
entitles them to dispute the sale in question (180). {Sir 

lames W. C civile S Watson & Co. tc Collector ok 
RaJSHAHYE. (1869) 13 M. I. A. 160 = 

12 W.R.P.C. 43 = 3 B.L.R. 48 2 Siith. 269 = 2 Sar. 500. 

^Sale under — Suit to set aside — Laches — Presumption 

adverse from. See LACHES— PRESUMPTION ADV ERSE 

from — Rent sale, etc. (1869) 13 M. I. A. 160 ( 169). 

-Sale under — Validity of — Sale in execution of decree 

against heirs of holder — Holding vested by foreclosure pro- 
ceedings in third party prior to rent suit and symbolical 
possession given to him — Proceedings in rent suit conducted 
with knowledge of third party — Kffect. AVc BENGAL RE- 
GULATIONS — Recovery ok Arrears of Rent, etc., 
REG VII OF 1799— Rent Sale of Hoit)ing. 

(1872) 14 M I. A. 330(343). 

-S. 3, Cl. (3) — Rent'' —Meaning Putni tenure — 

Goi'ernment revenue payable by puinidar in addition to 

ygftt Payment not rent — Construction of kabuliyats — 

Later kahuliyat merely reciting prior arrangement or 

embodying neiv arrangement. 

The respondent took from the appellant in putni the 
entire interests in an 8-anna share of Mahomed Aminpur 
and executed a kabuliyat whereby he undertook, in addition 
to paying an annual junima to appellant, to deposit into the 
collectorate of the district the Covernment revenue fixed for 
the said 9-anna share. The kabuliyat provided for cancella- 
tion of the tenure in case of default in payment of the said 
Government revenue. A few years later, a new agreement 
was entered into between the parties which was em!>odied in 
an ekrar kabuliyat by which respondent agreed to pay an 
additional rent in respect of the putni. The fresh kabuliyat 
stated “Having according to the said proposal agreed to pay 
an additional rent of Ks. 1,(X)0 in respect of the putni which 
I took . . . . op the condition of paying to you a putni 

jummaof Rs. 6,000 per year and of Rs. 40,1 d 6-14-0, into the 
Collectorate, year by year, kist by kist, as Government 
revenue for the said 8-anna share, etc,” On a question 
arising as to whether the Government revenue which respon- 
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Putni Taluqs Reg. VIII of 1819, S. 3, Cl. {zy-{Contd.) 

dent undertook to pay into the Collectorate was rent within 
the meaning of Butni Regulation VlII of 1819, S. 3, cl. (3) 
and as such recoverable under the summary provisions enact- 
ed for the recovery of putni rents by it, held, that, though 
the payment of the Government revenue was part of the 
consideration to be rendered by respondent for the enjoy- 
ment of the tenure, it was not money payable to the land- 
lord and was not rent witliin the meaning of the Regulation. 
Held, further, that the second kabuliyat did not emixjdy a 
new arrangement thereby entered into but merely recited 
llie previously existing arrangement between the parties. 
Quaere, whether, even if it did eml^ody a new arrangement, 
the provision therein would have the effect of making the 
Government revenue a part of the rent. {Sir Arthur WtL 

son.) Maharajah Bahadur Sir Jo'jindra Mohun 
TAGUKEz'. Skimati Bibi Jarao Kumarl 

( 1905) 33 I. A. 30 - 33 C. 140 3 C. L. J. 7 = 

10 C W. N. 201= 1 M. L. T. 8 

Ss. 6 and 11 — I'ransfer of share in Putni talook — 

Validity — Consent of Zemindar — iVecessity. 

A tran>fer of a share in a putni tal(x>k by a registered 
putnidar without the express consent of (he Zemindar and 
in disregard of Regulation VIII of 1819 is not binding on 
the Zemindar (l76 /) (.V/> James IT. Colvilef) WATSON 

& Co. 7'. COLLECTUk OF KAJSHAHYK. 

(1869) 13 M. I. A. 160 = 12 W. R. P.C. 43 = 
3 B.L.R. 48 = 2 Suth. 269 = 2 Sar. 600. 

S. 8 — \otiee of sale under — Omission to specif y all 
pntnidars and balances due front them — Sale in case of — 
Validity. 

Where the notice seived under S. 8 of Reg. VIII of 
1819 did not contain a specification of the balances due 
from all the pntnidars, and it mentioned only one of the 
putnis, while the oral evidence made it clear that there 
were about foity astam cases in which the Zemindar was 
interested. //cA/, that Ss. Sand 10 of the Regulation were 
not complied with, and that the sale hc4d under such notice 
was invalid. {Lord Shaw.) IlHURENDRA NARAYAN 

Singh m.xdar buksh. (1926) 62 I.A. 439 = 

63 C. 1-23 L. W. 9 = 92 1.0.681 = 

A.I.R. 1926 P.C. 297. 

\otiee of sale under — Publication — Onus of proof 

of — f)uty of Zemindar, 

The due Dublication of the notices prescribed by Regula- 
tioi\ VIII of 1819 forms an essential portion of the founda 
tion on which the summary power of sale is exercised, and 
makes the Zemindar who institutes the proceeding exclu- 
sively responsible for its regularity. If the notice itself 
has Ix^en duly published, if it is not a matter of controversy, 
if the fact w'as ascertained that it was pul)lished, an objec- 
tion either to the form of the receipt or the absence of the 
receipt itself would not be upheld (21). 

Where, however, the fact of the service of the notice was 
itself in doubt owing to the evidence of it not having been 
secured according to the provisions of the Regulation — a 
result due to the neglect of those representing the Zemindar 
— the finding of the Higli Court that due publication had 
not been established w’as maintained by the Judicial Com- 
mittee (23-4'). {Lord FitzGerald.) MAHARAJAH OF 

Burdwan V. Srimati Tara Soondari Debia. 

(1882) 10 I.A. 19 = 9 C. 619 (622-3) = 

13 C.L.R. 34 = 4 Sar. 414. 

Notice of sale under — Publication or service of-~ 

Evidence of — Mode of. See UNDER THIS REGULATION, 
S. 8 — NOTICE OF SALE UNDER— PUBLICATION OR SER- 
VICE OF— Object of Regulation as regards. 

(1882) 10 l A. 19 (21-2) = 9 0.619 (623). 
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Putni Taluqs Keg. Vin of 1819, S. 

'Notice of sale under — Publication or sendee of — 

Object of Regulation as regards — Evidence of publication 
— Mode of service. 

The object of Iteiigal Reg. VIII of 1819 was that due ser 
vice or publication of the notices prescribed by it should not 
be left matter of controversy. The evidence should be secured 
immediately afterwards, and exist in writing, and be refeired 
toby the proper officer as part of the foundation of the 
sale. Accordingly if, immediately upon posting the notice, 
the peon posting it can find the defaulter or his manager, 
he is bound to ask for a receipt from the defaulter or his 
manager, signed under his hand, and if he gets such a re- 
ceipt there is an end to all question as to the service. If 
he does not find the defaulter or his manager, or if that 
person will not sign a receipt, then he is to call in three 
substantial people of the village to attest the fact, which 
will be apparent to their eyes, that the notices in question 
have been published. If they object, as very likely 
villagers would object, to be parties to the proceedings 
for the enforcement of a sale, then lie is obliged to go lo j 
the nearest moonsiff, and make a voluntary <jath of j 
the fact of service, which act is immediately recorded, ! 
and forms the foundation upon which the officer afterwards I 
proceeds in carrying out his sale. Thus the evidence that ^ 
the notice has been given is immediately preserved and the 
fact is not left to be matter of controversy afterwards (21-2) 
{Lord Fitz Gerald.) MAHARAJAH OF KURDWAN v. SKI 

MATi Taka Soondari Debia. (1882) 10 I. A. 19 = 

9 C. 619 (623) = 13 C. L. E. 34 4 Sar. 414. 

Rent sale — Zemindar's penvt r of — Exercise of — Condi ■ 

tion— Fulfilment of — Necessity. 

The power of sale given to a i^eniindar by Regulation 
VIII of 1819 in the case of default in payment of the rent 
is a very summary remedy, which may be exercised im 
mediately on arrears arising. But the power is given 
under important conditions the fulfilment of which is of j 
the utmost consequence, not only to the person having a 
right to the talook, but to all those who have rights under : 
him ; not only to the putnidars, but to the sub lessees, 
mortgagees, and other incumbrancers, whose rights may be 
affected or extinguished by the sale taking place (192-3). 
{Lord Shaudj) NaWAB KHAJA AHSANULLA KhaN 

Bahadoor V. Hurri Churn Mazoomdar. 

(1892) 19 I. A. 191 = 20 C. 86 (89) = 6 Sar. 252. 

S. 8, cl. (2) — Words — Substantial person — Mean- 
ing. 

It cannot be held as a matter of law that tlie word “sub- 
stantial ” in S. 8, cl. (2) of Bengal Regulation 8 of 1819 
means a wealthy man from whom damages could be re- 
covered by the putnidar, supposing the attestation to be 
false (79). 

Where the evidence showed that the man objected to 
carried on the trade of a tailor, that he had lakhiraj lands, 
that he lived in the neighbourhood, was well-known, and 
was a “respectable” person, held that upon such evidence a 
court of fact was justified in coming to the conclusion that 
the man was a “substantial” man within the meaning of the 
said clause (79-80). 

Wealth is only one element in the position and status of 
the witness. If, therefore, the witness lives in the neigh- 
Iwurhood, and if he be a respectable man and of good 
character, there is no reason why, upon evidence appearing 
of such facts, a Judge of fact, in estimating the position of 
the man, may not properly come to the conclusion that he 
is a substantial person within the meaning of the clause 
(79 80), {Sir Montague E Smith.) RAM SaBUK Bose v, 
Monmohini DOSSEE. (1874) 2 I.A. 71 = 

14 B. L. K. 394=23 W. K. 113 = 3 Sar. 442 = 

3 Suth. 72, 
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Putni Taluqs Beg. VIII of 1819, S. 8, cl. (2) — {Contd.) 

Notice of sale under — Service of — Irregularity — 

Objection founded on^ in interests of under lessee — Putnidar 
if can avail himself of. 

It is suggested that this suit (suit brought to set aside the 
sale of a putni talook on the ground that the notice of sale 
was not served in accordance with the terms of Regulation 
VIII of I8l9)is brought by the putnidar, and that an objec- 
tion founded on the interests of the under-lessees is not avail- 
able to her. But that suggestion proceeds on a misconcep- 
tion of the nature and force of the objection. Their Lord- 
ships have to construe the Regulation. They find a process 
prescribed by it, which its framers thought it indispensable 
to fix, for the observance of which they have declared the 
Zemindar to be exclusively answerable, and which is cal- 
culated to protect all persons interested in the estate against 
injury by the working of a very swift and summary remedy 
given to the Zemindar. 'I'he Zemindar has neglected to 
ob-^erve a substantial portion of that process. There is 
therefore mateiial irregularity in his procedure, and of 
that irregularity the putnidar is entitled to avail himself as 
a “suiirii ient plea” within the meaning of the Regulation 
(35). {Lord Hobhouse). MaHAKANI OF BUKDWAN v. 
MURTUNJOY Singh. (1887) 14 I.A. 30 = 

14 C. 366 (371) = 4 Sar. 772. 

— --Notice of sale under — Personal service on defaulter 

— What amounts to. 

A putni talook was sold under Reg. VIII of 1819. The re- 
quisite petition and notice were stuck up at the Collector’s 
kueheree, and the requisite notice at the Zemindar’s kucheree. . 
The copy or extract which is next directed by the Regula- 
tion to be similarly published was not stuck up at the 
plaintiff’s kucheree at .\nierpore. or anywhere else in 
Amerpore, which was the putni talook in question. Ser- 
vice of that notice was effected on R, the plaintiff’s) putni- 
dar’s) nephew and co-sharer in the talook, at her kucheree 
in Mahanund al^mt 9 miles from Amerpore. The plain 
tiff’s Mahanuiul kucheree was in the same house with tlial 
of R. 

Quaere : whether that service must be taken to be service 
on the plaintiff herself (33). {Lord l/obhouse.) M.AHA- 

rani of Burdwan?/. Murtunjoy Singh. 

(1887)14 I.A. 30-14 C. 365 (370)=4 Sar. 772. 

Notice of sale under — Proof of due — Receipt by serv- 

ing peon of — Failure to bring — Validity of sale — Effect on. 
i In the case in 9 \V. K. 242. the Chief Justice says,: “This 
' was a suit to cancel a sale of an under-tenure under Reg. VIII 
I of 1819. The material part of Cl. (2), S. 8, Reg. VIII of 
' 1819, so far as this case is concerned, is that the notice 
required to be sent into the mofussil shall be served. The 
Zemindar i.s exclusively answerable for the observation of 
the forms prescribed by that clause. The subsequent part 
of the section, which prescribes that the serving peon shall 
bring back the receipt of the defaulter or of his manager, 
or in the event of his inability to procure u, that he shall 
! obtain that which by the Regulation is substituted for it, is 
merely directory, and if not done does not vitiate the sale, 
provided the notice is duly served.” (77). 

Their Lordships are disposed to agree with this opinion 
of the Chief Justice, confined as it is to cases where there 
is proof that the notice was duly served. The consequences 
of holding that a statutory sale of these putnees could be 
set aside l^cause one of the witnesses to the notice turned 
out not to be substantial, when it was in fact served, would 
he to give too great effect to forn\ at the expense of subs- 
tance (78). {Sir Montague E. Smith.) RaM SabUK 
BOSE?/, monmohini DOSSEE. 

(1874) 21. A. 71 = 14 B.L.R. 394 = 23 W.R. 113 = 

3 Sar. 442 = 3 Suth. 72. 
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BENGAL REGULATIONS— (CowW.) 

Pntni TaluqsReg. VIII of 1819, S. 8. cl (2)^{CcHtd.) 

Notice of sale under — Validity of— Conditions — 

Personal service on defaulter — Sufficiency of . 

On the construction of S. 8, para. 2 of the Reg. VIII of 
1819, the High Couit have decided four points; first, that 
if there is a kucheree on the land of the defaulting putni- 
dar, the notice must be published there ; secondly, that by 
the land of the defaulter is meant that land which the 
Zemindar is seeking to sell for default of rent ; thirdly, 
that if there is no such kucheree, the notice must be pub 
lished at the principal town or village of the land in ques- 
tion ; and fourthly, that it must be published in the manner 
required, and that service on the putnidar is not sufficient. 

In all four of these propositions their Lordships agree. 
To hold othe wise might defeat some of the substantial 
objects of this Regulation (34). {^Lord Hobhouse,) Maha- 

RANI OF BURDWAN v. MURTUNJOY SINGH. 

(1887) 14 I. A. 30 = 14 C. 366 (370) =4 Sar. 772. 

-Notice of sale under — Validity of — Conditions. 

The notice of sale under Cl. (2) of S. 8 of Regulation 
VllI of 1819 ought to state that if the full amount due, and 
specified in the notice,* be not paid before the date therein 
mentioned, the tenure of the defaulter will be sold by public 
sale. In order to have that notice in proper form it must 
contain, not merely a specification of the arrears, but a noti- 
fication that the sale will proceed unless payment of the 
rent be made within the time limited (193). {Lord Sliand.) 

Nawab KhaA Ahsanulla Khan Bahadoor v. Hurki 
Churn mozoomdar (1892) 19 I. A. 191 = 

20 C 86 (90) = 6 Sar. 252. 

S. 8, Cl. (3 ) — Case falling under — Notice in terms 

of cl (2) in case of — Validity — Practice permitting such 
notice — Effect. 

In a case falling under Cl. (3) of S. 8 of the Regulation, 
the notice of sale given by the Zemindar was in terms of Cl. 
(2) of the Section. On objection taken to the validity of the 
notice, it was urged that that form of notice had been gene- 
rally in use for a number of years. 

HeUf that no extent of general use of such a form of 
notice could enable parties to dispense with a material and 
essential part of it (195-6) {Lord Shand.') Nawab KHAJA 
Ahsanulla Khan Bahadoor v. Hurri Churn Mo- 
zoomdar. (1892) 19 I. A. 191 = 20 C. 86(92) = 

6 Sar. 252. 

Case falling under — Notice in terms of cl. (2) in 

case of —Sale in pursuance of — Legality. 

In a case falling under Cl. (3) of S. 8 of Regulation VIII 
of 1819, the notice, instead of being framed as clause (3) 
required, and so containing an intimation that payment of 
three-fourths of the arrear would prevant a sale, contained 
a distinct statement that, unless the whole of the arrears 
were paid, the sale would take place. In short, the notice 
followed the terms of Cl. 2 ; and it not only failed to give 
the intimation of the proportion of the arrear which if paid 
would prevent a sale, but gave an erroneous and misleading 
intimation, at least by implication, that payment of the 
whole arrear was necessary to prevent this. 

Heldy that the notice was essentially defective, and the 
sale was consequently bad, and must be set aside (194-5) 
{Lord Sliand.) NAWAB KHAJA AHSANULLA KHAN BaHA- 

door V . Hurri churn mozoomdar. 

(1892) 19 I. A. 191 = 20 C 86 (91 2) = 6 Sar. 262. 

' N otice of sale under — Defect in — Objection to vali- 

dity of sale on ground of — Time for taking — Appeal — 
Maintaifiability for first time in. 

It has been contended on the part of the'appellant that the 
objection that the notice under Cl. 3 of S. 8 of the Regula- 
tion was essentially defective, and the sale was consequently 
bad, and must be set aside, came too late, because it was 
taken for the first time in the appeal to the High Court. No 


BENGAL REGULATIONS— (C^w^/r/.) 

Putni TaluqsReg. VIII of 1819, S. 8 cl. (3)— 

doubt the objection was one which ought to have been taken 
before the Court of First Instance ; but their Lordships are 
not prepared to hold that an objection of this kind, fatal to 
the whole proceedings, and appearing upon the face of the 
notice itself, was not competently raised before the High 
('ourt, and entertained by them. The objection, which is 
at the root of the whole proceedings, arises upon the notice 
which the Zemindar himself gave, and no inquiry of any 
kind is necessaiy ; and their Lordships are of opinion that it 
was not too late to take such an objection before the High 
Court ; and that the High Court properly disposed of it 
(195). {Lord Shand.) NAWAB KhaJA AHSANULLA KHAN 

Bahadoor v. Hurri Churn Mozoomdar. 

(1892) 191. A. 191 = 20 0.86(92)= 6 Sar. 262. 

Notice of sale undet — Publication of — Object of. 

As observed by the High Court, the object of the publi- 
cation of the notice under Cl. (3) of S. 8 of the Regulation, 
is to give not only to the defaulting putnidars, but dar- 
putnidars, mortgagees, and other encumbrancers, notice of 
the sale. It may well be, that the putnidar, darputnidar, 
mortgagees, or other encumbrancers would have available, 
for the purpose of saving the estate from sale 75 p. c. of the 
arrears due, but not the whole (194). {Lord Shand.) 

Nawab khaja Ahsanulla Khan Bahadoor v. Hurri 
Churn Mozoomdar. (1892) 19 I. A. 191 = 

20 C. 86 (91-2) = 6 Sar. 262. 

Notice of sale under — Validity — Condition 

The notice, which is a condition precedent to any sale 
taking place under Cl. (3) of S. 8 of Regulation VIII of 1819 
must in all material respects comply with the provisions of 
the clause. There should be intimation made to the 
debtor, in terms of the clause, not only of the balance due, 
but an intimation that unless the whole of the advertised 
l)alance shall be paid before the date in question, or so much 
of it as shall reduce the arrear, including any intermediate 
demand for the month of Kartick to less than a fourth of the 
total demand of the Zemindar, the sale will take place (194). 
{Lord Shandf) NAWAB KHAJA AHSANUI.I.A KHAN 
BAHADUR?'. IIURRI CHURN MOZOOMDAR. 

(1892) 19 I. A. 191 = 20 C. 86 (90 1) = 6 Sar. 262. 

S. 11, Cl. (1) — Sale of tenure free of incumbrances 

— Penver of — Stipulation in engagements reserving pouter — 
Necessity. 

Regulation VIH of 1819, S. 11, cl. (1) no doubt gives an 
express power to sell the tenure free of all incumbrances 
that may have accrued upon it by the act of the defaulting 
proprietor, his representatives, or assignees ; but the power 
so given is confined to the ca.se of tenuies where the right of 
selling or bringing to sale for an arrear of rent, has been 
specially reserved by stipulation, in the engagements inter- 
changed in the creation of the tenure (342). {Sir Montague 

Smith.) Forbes v. Baboo Luchmeeput Singh. 

(1872) 14 M. I. A. 330 = 10 B. L. R. 139 (P. C.; = 

17 W. R. 197 = 2 Suth. 564 = 3 Sar. 27. 

S. 13, Cl. (4) — Putni rent — Arrears of — Deposit by 

darpatnidar of — Rights of darpatuidar on — Effect oUy of 
provisions of Bengal Tenancy Act y 1885. 

A darpatnidar who, with the object of averting a sale in 
pursuance of sjjecial proceedings under Regulation VIH of 
1819 for the realisation of arrears of putni rent payable to 
the Zemindar by the putnidar, deposits the amount of the 
arrears in the Collector's court and i.s put by him in posses- 
sion of the putni taluk acquires under sub-S. (4^ of S. 13 of 
that Regulation a special lien which may well be called a 
statutory salvage lien and that lien is not affected by the 
provisions of the Bengal Tenancy Act. 

Held, that such a darputnidar was entitled to .sue for a 
declaration that the putni taluk obtained possesion of by 
, him in pursuance of proceedings under the Putni Regulation 



325 


THE PRIVY COUNCIL DIGEST 


326 


BENGAL IlEGTJLATIONS--((7r>«/^/.) 

Futni Taluqs Beg.VlIl of 1819, S.13, Cl. (4) — (Co/iti/.) 

was not liable to be sold under the provisions of S. 165 of 
the Bengal Tenancy Act in execution of a decree for arrears 
of rent obtained by a person who, though originally owner 
of the estate, had parted with it at the time he instituted the 
suit for such arrears. (^Afr. Ameer Alt.) FORBES v. BAHA- 
DUR Singh. a9l4) 41 1. A. 91-41 C. 926 (941 2)- 
23 I. C. 632 =(1914) M. W. N. 397 = 16 M. L. T. 380- 
18 C. W. N. 747 = 1 L. W. 1059 = 12 A. L- J. 653 = 

27 M. L. J.4. 

S. 14 — Collector^Proceedings before — jValure of, 

administrative and not judicial — Title — Enquiry into — 
Collector — Jurisdiction of. 

The proceedings before the Collector (under S. 14 of 
Regulation VIII of 1819) are of an administrative rather 
than a properly judicial character. The Zemindar who has 
a power of compelling a sale is to exercise the power 
through the instrumentality of the Collector himself, who 
acts, not magisterially, but ministerially, and who has, in 
the true view of his functions, no capacity to give effect to 
any inquiry he may make into title comparable to the capa- 
city possessed by an ordinary judicial tribunal (108). (f '/.v- 
count Haldane.) KAJA OF PACHETI v. KUMUD NaTH 
CHA'n'ERJI. (1918) 46 I A. 103 = 46 C. 1 (9) = 

24 M. L. T. 66 = (1618) M.W.N. 441- 
8 L. W. 186 = 22 C. W. N. 1009 = 28 C. L. J. 165 = 
20 Bom. L. R. 856 = 16 A. L. J. 669 = 6 Pat. L. W. 64 = 

46 I. C. 827 = 35 M. L. J. 347. 

Purchaser's right to indemnity under — Purchase 

being benami — Finding as to — Effect. 

Semble. A finding in a suit under S. 14 of Bengal Kegula- 
tion VIII of I8l9 as to the purchaser’s benami charactei 
would be conclusive against any right to indemnity (58). 
{Sir Lawrence Jenhins.) JUSCURN BOID v. PlRTHI- 

CHAND Lal. (1918) 46 I. a. 52 = 46 C. 670(681)= i 

21 Bom. L. R. 632 = 23 C. W. N. 721 = 
(1919) M. W. N. 258 = 30 C.L.J. 71 = 26 M. L. T. 131 = 

17 A. L. J. 514 = 60 I. C. 444 = 36 M. L. J. 567. 

-Sale illegal under — Money paid to avert — Recaiery 

back of — Suit for — Maintainability. 

The rule which prevents a i)erson from recovering back 
money which he has paid on a claini in legal proceedings to 
which he might have set up a defence but has failed to do 
so has no application to a claim to recover back money paid 
to avert an illegal sale under S. 14 of Regulation VIII of 
1819. In the case of an ordinary suit those who pay lose 
their right to resist, however good, because, having had the 
full opportunity of doing so which the law allows them once 
for all, they have not availed themselves of the opportunity 
so given. But S. 14 of the Regulation expressly recognises 
the right to bring a separate suit in an ordinary court, the 
proceedings lx;fore the Collector notwithstanding. If the 
purchaser at the sale impeached is made a party, the sale may 
even be set aside. All the taluqdar gets by demanding a 
summary investigation before the Collector is an award the 
application for which will not stop the sale. The only step 
by which the sale can be stopped is by a deposit of the full 
amount claimed, and when this is done the question of title 
remains capable of being raised in an ordinary suit (107). 
{Viscotint Haldane.) RaJA OF PACHETI v. KUMUI) 

(1918) 46 I. A. 103 = 46 0. 1(8) = 
24 M. L. T. 66 = (1918) M. W. N. 441 = 8 L. W. 186 = 

22 C. W, N. 109 = 28 C. L. J. 166 = 
20 Bom. L. R. 856 = 16 A. L. J. 660 = 6 P. L. W. 64 = 

^ _ 46I.C. 827-36M. L. J. 347. 

Suit against Zemindar for reversal of sale under — 
Parties-— Purchaser if on^ — Indemnity to, in case of 
rei>ersal of sale Issue as to, and determination of right of 
— Duty of Court. 

S, 14 of the Regulation authorizes a suit against the 


BENGAL REGULATIONS— 

Putni Taluqs Reg. VIII of 1819, S. 14 — {Contd.) 

Zemindar for the reversal of a sale under the Regulation* 
and then provides that “the purchaser shall be made a party 
in such .suits, and upon decree passing for reversal of the 
sale the Court shall be careful to indemnify him again.st all 
loss at tlie charge of the Zemindar or person at whose suit 
the sale may have been made”. The provision is impera- 
tive, and imposes on the court without qualification the duty 
it indicates. 

To discharge this duty a distinct issue should be framed as 
betw'een the purchaser and the person chargeable under the 
section whether, in case the sale is reversed, the purchaser 
has sufferetl any and what loss again-st which he ought to be 
indemnified by tliat person. On that issue there ought to 
l)e a finding and a decision, and then any contest on this 
head would be finally closed subject to such right of appeal 
as there might be (58). (^/> Lawrence Jenkins.) JUSCURN 
Horn V. PirthichaND Lal. (1918) 46 I. A. 62 = 

46 C. 670(680 1) - 21 Rom. L. R. 632 = 
23 C. W. N. 721 = (1919) M. W. N. 258 - 
30 C. L. J. 71-26M. L. T. 131 = 60 I. C. 444 = 

17 A. L. J. 514 = 36 M. L. J. 557. 

-Suit against zemindar for reversal of sale under — 

Purc haser's right to indemnity on reversal of sale — Failure 
to determine, in such suit—Fresh suit by purchaser for the 
purpose — Maintainability. 

How far the remedy provided by S. 14 of Bengal Reg. 
VIII of 1819 in a purchaser’s favour excludes all other 
lemedies, apart from any determination of an issue, is a 
question of .some nicely. There is much to be said in 
favour of its ex* lusive character on the score of policy and 
convenience. 

A patni taluk was sold for arrears of rent under the 
Bengal Patni Reg. VIII of 1819. The purchaser paid in the 
entire amount of the purchase money and received a certifi- 
cate of payment uiuler S. 15 of the Regulation. He also 
received the usual order for po.ssession. A darpatnidar, 
who was de.sirous of contesting the right of the Zemindar to 
make tlie sale, sued her ft)r its reversal and (obtained a denee 
for the reversal of tlie sale. In that suit, however, the court 
failed to apply the provision of S. 14 of the Regulation in a 
manner that would be conclusive as to the purchaser’s right 
to be indemnified. The purchaser thereupon instituted a 
suit to recover from the Zemindar a specified sum, the aggre 
gate of several sums of money being {a) the amount of rent 
arrears due and paid by the Collector to the Zemindar out of 
the purchase-money ; {b) the expenses of the sale appropriat- 
ed l>y the Collector out of tlje purchase-money ; (c*) the 
patni rents paid to the Zemindar subsequent to the sale; and 
{d) interest on those several sums and on the balance of 
purchase-money left in the hands of the Collector. 

Queere, whether the suit was competent and was not barred 
by S. 14 of the Regulation. {Sir Lawrence Jenkins.) JUS- 
CURN BOID 2/. PIRTHICHAND LaL. 

(1918) 46 I. A. 52 (69, 66) = 46 C. 670 (681-2) = 

21 Bom. L. R. 632 = 23 C. W. N. 721 = 
(1919) M. W. N. 268 = 30 C. L. J. 71 = 26 M. L. T. 131 
= 17 A L. J. 614 = 60 I. C. 444 = 36 M. L. J. 667 

Recovery of arrears of Rent and Revenue Reg 

VII of 1799. 

Pent sale of holding — Validity — Sale in execution 

of decree against heirs of holder — Holding vested by fore- 
closure proceedings in third party prior to rent suit and 
symbolical possession given to him — Proceedings in rent suit 
conducted with knowledge of — Effect — Tender of rent 
arrears by mortgagee-^Purchaser — Necessity. 

Sy a Mahoniedan, held the suit taluks in Pergunnah 
Havalee by an hereditary tenure created by sunnuds granted 
prior to 1793 to his ancestors. By the sunnads the suit 
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Recovery of arrears of Rent and Revenue Reg. VII 
of 1799— 

talooks were given by way of istemrat to the grantee and 
his descendants on a fixed and absolute juma. The 
sunnuds did not, in terms, give the Zemindar power to sell 
the tenure itself free from incumbrances. 

In March 1850, the appellant advanced a certain sum to 
*5", and to secure that advance the latter made, in ordinary 
form, a conditional sale of the suit talooks to him, to be 
absolute if the money was not repaid on 13 — 3 — 1851. The 
mortgage-debt not having been paid, the appellant took 
proceedings to foreclose under Reg. XVII of 1806 ; and the 
foreclosure was completed in due course in August, 1852. 
Thereupon, on 28 — 1 — -1853, the appellant commenced a suit 
against S to obtain possession of the talooks. The suit was 
decreed by the Zillah Judge on 18 — 12—1854, and that decree 
was ultimately affirmed by the P. C. by order in council, 
dated 3 — 2 — 1866, which declared that the appellant was 
entitled to the possession of the mortgaged prennses as 
absolute owner. 

Shortly after the decree of the Zillah Judge of 18 — 12 — 
1854, in the appellant^s suit for possession, on f> — 1 — 

1855 ; the /Zemindar, brought a summary suit in the Col- 
lector’s court against the heirs of *5* for arrears of rent. An 
ex parte decree was made in that suit on 26 — 2 — 1855 against 
the heirs of S for the amount of the arrears claimed. On 
19 — 3 — 1855 the Zemindar applied for the execution of his 
decree by sale of the suit talooks, and they were sold accord- 
ingly on 26 — 4 — 1855 to the Respondent, J. 

On 24 — 3 — 1856, the appellant commenced the suit out of 
which the appeal arose to set aside the sale and for posses- 
sion of the suit talooks against the Zemindar, /^, the pur- 
chaser, /, and the heirs of S. The purchaser, /, was only 
the Mookhtar of the Zemindar, and purchased at a gross- 
ly inadequate price. It appeared from the evidence that 
both the Zamindar and the purchaser had the fullest notice 
of the title of the appellant and of his claim to possession 
l>efore the decree for sale, and that having that notice, tlie 
Zemindar proceeded, without notice to the appellant, to 
obtain a decree for sale ex parte against the heirs of S. 

Held, reversing the High Court, that the sale to / was 
invalid, and should be set aside, that the appellant was 
entitled to possession, and to be registered as the holder of 
the talookas, from the date of the decree of the Zillah Judge 
of 18—12—1854(344). 

Before the Zamindar took proceedings against the heirs 
of S the title of the appellant had passed beyond the stage 
of being an incumbrance only on the tenure. He had be- 
come the absolute owner of the tenure itself, and the heirs of 
St against whom the summary suit was brought, had no title 
or interest whatever left in it. They were not the “holders 
of any tenure”, to use the words of Reg. VII of 1799, and 
were certainly not “proprietors” in the words of the Reg. 
VIII of 1819 (343). 

The judgment below* was also grounded on the fact, that 
the heirs were in actual possession, and that the name of S, 
their ancestor, was on the Register. This W’as so, but they 
were holding possession w'rongfully. Not only w’as their 
title gone, but a decree for possession had been obtained 
against them, and executed so far as it was possible to do 
so, viz,, by delivery of symbolical possession. Their piosses- 
sion, therefore, was in no sense lawful, and their mere de 
facto possession was known by the Zemindar to be wrongful. 
With this knowledge the Zemindar could not properly treat 
the heirs as holders of tenure, so as to affect the rights of the 
appellant, of whose title and efforts to obtain possession he 
had notice (343). 

whether the appellant ought to have made a tender 
of the arrears of rent to stop the proceedings in the summary 
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suit against the heirs to which he was no party (344). (.9/> 
Montague Smith.) FORBES v. BABOO LUCHMEEPUT 

(1872) 14 M. I, A. 330 = 

10 B. L. R. 139 (P C.) = 17 W. R. 197 = 2 Suth. 664 = 

3 Sar. 27. 

Revenue — Monthly instalment — Arrear of— Sale for, 

before clase of year— Validity— Condition. See BENGAL 
Regulations — Reg. XIV of 1793 — Bengal Recovery 
OF Arrears of Rent, etc. 

(1837) 1 M. I. A. 383 (404-6). 

-Cl. (7) — Rent sale of holding — Validity — Holding 
validly vested in third party before sale — Effect. 

The language of cl. (7) of Reg. VII of 1799 is not well- 
adapted to meet the case of incumbered tenures, but the 
words, if the defaulter be the holder of any tenure, it may 
be sold, may fairly mean that the tenure the defaulter holds, 
or has, such as it is in his hands, may be sold, and it does 
not seem to \ye a forced construction, that the decisions aliove 
referred to have put on the Act, in holding that if the tenure 
has passed to another, and is no longer in him, the alleged 
manner enabling it to be sold for his debt, and that if he has 
an incumbered tenure, then only the interest which he has in 
it is subject to the power of sale (341-2). {Sir Montague 
Smith.) Forbes v. Bab(x> Lachmeeput Singh. 

(1871) 14 M. I. A. 330 = 10 B. L. R. 139 (P. C.) = 

17 W. R. 197 = 2 Suth. 664 = 3 Sar. 27. 

Registry of Deeds Reg. XX of 1812. 

S. 2, cl. {h) '-Copy from Registry — Admissibility — 

Conditions. 

A Mahomedan executed a hibbanamah in favour of his 
son. The document contained an appointment by the father 
of one JC to be the guardian of his son for the business of a 
durgah (of which the son was appointed muttawallee ])y the 
document) during his minority. 

The original of that deed was not produced. It api)eared 
upon the son’s own evidence that the original deed had l)een 
delivered to the guardian A', but that person was not called 
as a witness, nor was his absence explained. The document 
actually tendered as evidence purported to be a copy of the 
deed from the Registry. That document showed that the 
instrument, if really executed, was signed by numerous subs- 
cribing witnesses ; but none of them were called to prove 
its existence and execution. 

Held, that, assuming that secondary evidence had been 
admissible, neither of the two conditions required to make 
the copy statutory evidence of the deed by virtue of Reg. XX 
of 1812, S. 2, cl. 5, was complied with (102). 

It was not shown that the original was “lost”, destroyed, 
or not forthcoming,” that is to say, its non-production was 
not satisfactorily accounted for, nor was there any proof by 
any of “the subscribing witnesses” that the original had l)een 
duly executed (102). {Sir Montague E. Smith.) AMEE- 
ROONISSA KHATOON v . ABEDOONISSA KHATOON. 

(1875) 2 I A. 87-15 B.L R. 67 = 23 W. R. 208 = 

3 Sar. 423=3 Suth. 87. 

Resisting Process Reg. XI of 1796 . 

Attachment by court and subsequent declaration of 

forfeiture — Proceedings prior to — Regularity of — Pre- 
sumption of — Irregularity — Effect of. 

In 1799 an insurrection broke out in Benares, in w'hich 
the three eldest .sons of one U were accused of being impli- 
cated. the fourth son being then a minor. The supposecl 
delinquents w'ere summoned to appear and answer the charge 
against them, but they absconded and could not be found. 
After certain proceedings had taken place, an order w'as pro- 
nounced by the Governor-General in Council on 30-1-1800 
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under Reg. XI of 1796, declaring the estates of the 
supposed delinquents to l>e forfeited, and directing the Col- 
lector of Benares to hold them subject to the disposal of the 
Government. Under that order all the estates held in the 

name of the eldest son were confiscated. 

It was said that the proceedings were irregular. It was 
not disputed that process was issued against the parties, that 
they absconded, that their lands were attached by the Collec- 
tor under an order from the Magistrate, that six months 
elapsed without their appearence, that the case was reported 
to the Governor-General in Council, and that a sentence of 
forfeiture was pronounced. But it was contended that the 
attachment ought only to have issued after certain proclama- 
tions had been made in a particular form and with certain 
ceremonies, and that there was no evidence that those forms 
and ceremonies had l)een strictly observed. 

Held, that, after the issuing of the attachment by tlie 
Court and the subsequent declaration of forfeiture, the Court 
must presume all things previous to the attachment to have 
been regularly and legally done, and that there was no suffi- 
cient evidence to rebut that presumption (254). 

Quaere-, what might have l>een the effect of any such irre- 
gularity if it had been proved to exist (254). (3//'. Pcmher- 

ton Leigh.) MUSSAMAT GOT.AB KOONWAK 7C THK 
COLI.KCTOR OF BENARES. (1847) 4 M. I. A. 246 - 

7 W. R. 47 (P. 0.) = 1 Suth. 186 = 1 Sar. 343. 

Cases provided for hy — Proceedings for forfeiture 

of estate in. 

Regulation XI of 1796 provides for two ca>es : (1) Resis- 
tance to process of the courts ; (2) for cases of persons 
charged with offences of a criminal nature, who shall 
abscond or conceal themselves, so that, upon process issued 
against them, they cannot be found. 

In the second class of cases, proclamations shall be issued 
by the Magistrate requiring the absent party to appear to 
answer the charge within a period not less than a montli. 
In default of appearance, if the absentee be a proprietor pay- 
ing revenue immediately to the Government, the Magistrate 
is to order the attachment of any lands of the absentee with- 
in his jurisdiction by issuing his precept to the Collector of 
the District, directing him to attach the lands and hold them 
till further notice. 

Then follows the sixth and last clause, which is in these 
words : — “Should the absentee neglect to attend for a peri(xl 
of six months after the lands have been ordered under 
attachment, the Magistrate is to report the case to the 
Governor General in Council, who will pass such order upon 
it and upon the future disposal of the lands as he may judge 
proper." 

No words can be more general and extensive than these. 
But it was agreed that they could not be intended to include 
a forfeiture or confiscation of the lands, because in the other 
case provided for by the Regulation, namely, that of resis- 
tance to process, forfeiture of the lands is expres.sly enacted. 

The two cases are obviously different. But it will be found 
on examination that the terms of the enactment applicable 
to the first case confirm the construction which we put upon 
the clause now' in question. 

In case of resistance to process, the Magistrate is to 
declare the forfeiture ; but that sentence is to be reviewed by 
the Nizamut Adawlut, which may either confirm or modify 
it. If confirmed, the proceedings are to be transmitted, before 
the sentence is carried into execution, to the Governor- 
General in Council, “who will finally determine wrhether the 
sentence of forfeiture shall be put in force or commuted to a 
fine, or otherwise ; and who, whenever he may order the 
land or lease of the offender to be forfeited to Government, 
will at the same time cause the necessary instructions for the 
future disposal of the land to be conveyed to the Collector 
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through the Board of Revenue.” These words are substan- 
tially the same a.s those of the 6th section. We have no 
doubt, therefore, of the right of the Governor-General in 
Council to pronounce an order of confiscation in such cases 
as the present (252-3). (il/n Pemberton Leigh.) MUSSU- 
MAT GOLAB KOONWAR V. THE COLLECTOR OF BeNARES. 

(1847) 4 M.I.A. 246=7 W.R. 47 (P. C.) = l Suth. 186 = 

1 Sar. 343. 

Confiscation under—Property iiabie for — Property 

of person other than delhtquent. 

In the absence of clear words indicating such an intention, 
it cannot be a.ssumed that the Legislature intended by Regu- 
lation XI of 1796 to authorise the confiscation of the pro- 
perty of any person other than the delinquent (238). {Sir 
James W. Colvile.) JUGGOMOHUN BUKSHEE ROY 
MOTHOORANATH CHOWDRY. (1867) 11 M. I. A. 223 = 

7 W.R.P.C. 18 = 1 Suth. 673 = 2 Sar. 246. 

Construction — Strictness in — Necessity. See UNDER 

THIS REGULATION— Nature of, Penal. 

(1867) 11 M. I. A. 223 (237). 

Forfeiture of estate — Order of Governor-General in 

Council of -Legality-Criminal offence— Person charged 
-loith — Absconding of or concealing by — Order against him 
in ease of. 

In 1799 an insurrection broke out in Benares, in which the 
three eldest sons of one U were accused of being implicated, 
the fourtli son Ijeing then a minor. The supposed delinquents 
were summoned to appear and answer the charge against 
them, but they absconded and could not be found. After 
certain proceedings had taken place, an order was pronounc- 
ed by the Governor-General in Council on 30 — 1 — 1800, 
declaring the estates of the supposed delinquents to be for- 
feited. and directing the Collector of Benares to hold them 
subject to the disposal of the Government. Under that order 
all the estates in the name of the eldest son were confiscated. 
The confiscation was thus founded not on any supposed act 
of rebellion, but on the failure of parties summoned to 
appear, to come in under the summons. The question was 
whether, under Bengal Regulation XI of 1796, the Govern- 
ment had authority to pronounce a sentence of forfeiture in 
the case, even if all necessar>' forms had been observed. 

l/eld, that the Governor-General in Council had the right 
to pronounce an order of confiscation in such cases (253). 
{Mr. Pemberton Leigh.) MUSSUMAT GOLAB KOONWAR 

r- C OLLECnOR OF BENARES. (1847) 4 M.I.A. 246 = 

7 W.R. 47 (P.C.) = 1 Suth. 186 = 1 Sar. 343. 

Hindu Law — Joint family — Members of— 

Forfeiture of ancestral estate declared against some — 
Benefit of, if enures to other members. 

The next proposition of the appellants was a very singular 
one, namely, that the forfeiture declared, under Reg. XI 
of 1796, against three out of four brothers constituting a 
joint Hinefu family was to enure for the benefit of the fourth, 
in direct opposition both to the letter and spirit of the Regu- 
lation, which declares that the forfeited lands shall be at the 
disposal of the Governor-General in Council ; neither prin- 
ciple nor authority was advanced in support of such a pro- 
position, and it is obvious that it cannot be maintained 
(254) {Mr. Pemberton Leigh.) MUSSUMAT GOLAB 
KOONWAR V. THE COLLECTOR OF BENARES. 

(1847) 4 M. I. A. 246 = 7 W. R. 47 (P.C.) = 

1 Suth. 186 = 1 Sar. 343. 

Hindu Law^Joint family— Members of—Forfei 

ture of ancestral estate declared against some— Maintenance 
of widmo of ancestor — Right of — Effect on. 

Held, that a forfeiture declared under Reg. XI of 1796 
against some of the members of a joint Hindu family did 
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not affect the right of the widow of an ancestor of the family 
to maintenance out of the ancestral estate (258). {Mr. 
Pemberton eig/i.) MuSSUMAT GOI.AB KOONWAR v. THE 
COM.ECTOR OF KeNARES, (1847) 4 M. I. A. 246 = 

7 W. R. 47 (P. C.)-l Suth. 186 = 1 Sar. 343. 

Hindu Laio — Joint family — Members of—Forfei 

ture of ancestral estate declared against some— Shares of 
other members — Effect on. 

Held, that a forfeiture declared against three out of four 
brothers constituting a joint Hindu family did not affect the 
rights of the fourth brother in the ancestral properly of the 
family and that he was accordingly entitled to his fourth 
share in the same (255). {Mr. Pemberton Uigh.) MUSU- 
MAT GOLAB KOONWAR V. THE COLLECTOR OF BENARES. 

(1847) 4 M. I. A. 246 = 7 W. R. 47 (P. C.) = 

1 Suth. 186 = 1 Sar. 343. 

Idatu re of , penal — C onstr uetton — Strictness in — 
Necessity. 

Bengal Reg. XI of 1796 is a highly penal one, and should 
be construed strictly (237). {Sir James //^ CoHile.) 
JUGGOMOHUN BUKSHEK T. KOV MO'rHOORAN \TH 
CHOWDRY. (1867) 11 M. I. A. 223 = 7 W. R. P. C. 18 = 

1 Suth. 673 2 Sar. 246. 

• Sale lifider Snb-tenures\>r t ncnmbrances created by 

delinquent — Effect on. 

There is no pretence for saying that a sale under the 
Regulation can carry with it the consequences of a .sale for 
arrears of public revenue ; that it sweeps away all sub-tenures 
or incumbrances created by the delinquent, or those through 
whom he claims (239). {Sir James W. Colvile.) JuGGO- 
MOHUN BUKSHEEZ'. ROY MOTHOORANATH ChOWDRY. 

(1867) 11 M. I. A. 223 = 7 W. R. P. C. 18 = 

1 Suth. 673=2 Sar. 246. 

S. 4 — Farm of land enjoyed by joint family as part 

of joint estate — Delinquent member of joint family Con- 

jiscation in case of —Effect of, on rights of other members 
of family — Farm taken in 7tame of one of members. 

A held a sudder farm, part of Government Khas Mehals, 
paying revenue directly to Government. Although A was 
the sole registered tenant, yet he was a member of a joint 
uiuUyided Hindu family. A having been charged with a 
criminal offence, absconded in order to avoid the pi'ocess of 
the Koujdari Court when the Governor-General, under the 
provisions of Bengal Reg. XI of 1796, confiscated the lands, 
and afterwards sold them by auction. 

Held, that the sale was not effectual to pass the interests 
in the lands sold of the respondents, the other members of 
the joint family of the delinquent, A (239-40). 

The Regulation does not contemplate the forfeiture of the 
tenure, as between landlord and tenant. What it contemplates 
is the confiscation and salejof the tenure. The tenure in 
question appears to be alienable. It was open to A to put 
his co-sharers in the estate into the full enjoyment of this 
farm, and to execute jointly with them, if they were so 
minded, sub-leases of the lands. Their I^ordships are, there- 
fore, unable to affirm the broad proposition, that under the 
Regulation it was competent to Government to confiscate 
and sell this farm, so as to give to the purchaser a good 
title against the respondents (239-40). {Sir James IV. 
Colvile.) JUGGOMOHUN BUKSHEE v. ROY MOTHOORA- 
NATH CHOWDRY. (1867) 11 M. I. A. 223 = 

7 W. R. P. C. 18 = 1 Suth. 673=2 Sar. 246. 

Joint family possessed of Zemindary — Delinquent 

oy of a~~Confiscation of estate of—Eff^ect on rights 
of other members — Delinquent registered proprietor— 
Delinquent not such proprietor — Distinction. 

Again, suppose that the absentee is one of a joint family 
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Possessed of a zemindary, of which one member only is 
registered as owner. Their Lordships cannot think that upon 
the true construction of Reg. XI of 1796 the fact of such 
registration would either justify the confiscation of the whole 
zemindary, if the absentee were the sole registered proprietor, 
or prevent the confiscation of the share of the absentee if he 
were not the registered proprietor (238-9). {Sir James W. 
Colvile.) JUGGOMOHUN BUKSHEE z/. ROY MOTHOORA- 
NATH CHOWDRY. (1867) 11 M. I. A. 223 = 

7 W. R. P. C. 18 =1 Suth. 673 = 2 Sar. 246. 

Joint proprietor or joint farmer of land — 
Confiscation of estate of — Effect of, on interest of co-owners. 

Reg. XI of 1796 makes no express provision for the case 
of joint proprietors of land, or persons jointly holding a 
sudder farm of land. Let it be assumed that such a joint 
proprietorship, or joint holding, is ostensible as well as real, 
and that it appears on the Collector’s books, can it be 
doubted that in such a case the words “ land or other real 
property held by the absentee ” in S. 4 of the Regulation 
would Ije limited to his undivided share in the actual lands 
or farm (238). {Sir James IV. Colvile.) JUGGOMOHUN 

Buksheez'. Roy Mothooranath Chowdky. 

(1867) 11 M. I. A. 223 = 7 W.R. P. C. 18 = 

1 Suth. 673 = 2 Sar. 246. 

Revenue Pree Lands Regulation VIII of 1800. 

S, 21 — Registered owner — Transferee from — Regis- 
tration of name of — Collector's duty — Dispute possible as to 
title of transferee after death of transferor — Effect. 

A, one of the brothers who had obtained a share at a 
partition between them, had his share registered on the 
Collector’.s books as owner, and by deed of sale conveyed 
such share to his daughter, who was also his heir. The 
Collector, the objection of one of A’s brothers (who 
denied A’s right to alienate on the ground that it was ances- 
tral properly), refused to register the daughter’s name as 
proprietor. 

Held^ that the Collector was bound by Bengal Reg. VIII 
of 1800, S. 21, to register her name, but that such mutation 
was to be without prejudice to any other question of title or 
light that might be raised against her, or her representa- 
tives, in any other suit, or proceeding. {Lord Justice 
7'urner.) RANEE COWULBAS KOONWUK Z’. BaBOO LOLI, 

Bahadur Singh. (1861) 9 M. I. A. 39 = 1 Sar. 831. 

Revenue Pree Lands (Badshahi Grants) 

Reg. XXXVII of 1793. 

Registers made pursuant to — Eindentiary value 

of, as to title — Omission to register — Presumption from. 

Though the Registers made pursuant to Bengal Reg. 
XXXVII of 1793 are not all of the nature of conclusive 
evidence of title (for the Regulations themselves provide 
against that), yet this act of registration after a proclama- 
tion amounts to a public, open and notorious assertion of 
title on the one side, and the omission to register, unexplain- 
ed by proof of the ill-health of the claimant, or absence in 
a distant country, or ignorance, afford an equally strong 
presumption of the non-existence of any title on the other. 
{Mr. Baron Parke.) MeER USUD-OOLLAH v. MUSSUMAT 

BeEBY ImamaN. (1836) 1 M. I. A. 19 (46-6) = 

6 W. R. 26 = 1 Suth. 46 = 1 Sar. 89. 

Revenue Pree Lands (Non-Badshahi Grants) 

Beg. XIX of 1793. 

S. 10 — Applicability and effect of. 

S. 10 of Regulation XIX of 1793 relates solely to lands 
which, on the 1st of December, 1790, were mal or rent-pay- 
ing lands : it treats the grant of rent-free tenure in such 
lands not as voidable, but as absolutely void ; it reserves 


333 


rHE PRIVY COUNCIL DIGEST 


334 


BENGAL EEGGLATIONS— 

Bevenue-Fxee Lands (Non-Badshahl Grants) Beg. 
XIX of 1793, S. 10 — (Coftid.) 

to the Government no right in such lands unless they hap- 
pened to be held Mas ; and it positively declared that no 
length of possession should give validity to any such grant. 

It further expressly authorised the land-owner to dispossess 
the grantee by the high hand, without having recourse to 
the machinery provided by other sections of the Regulation 
for the resumption or assessment of resumable ^lakhiraj 
tenures; or to any other legal proceeding (166-7). {Str 
James ColviU.) HURRYHUR MOOKHOPODHYA t/. MADUB 

Chunder Baboo. (1871) 14 M. I. A. 162 — 

20 W. B. P. C. 459-8 B. L. E. 666 = 2 Sutli. 484 = 

2 Sar. 713. 

Ciatm under—Snit by Zemindar or pntnidar to 

enforce— Onus of proof in—Shifting of—Presnmptions 
arising from long and uninterrupted possession of defen- 
dants or their predecessors in interest. 

In a suit brought by a Zemindar or a putnidar to enf<>ice 
a claim under S. 10 of Reg. XIX of 1793, held, that, if that 
cUss of cases was taken out of the special and exceptional 
legislation concerning resumption suits, the onu.s would be 
on the plaintiff to prove a prima facie case, to give some 
evidence that the suit land was once mal (489). 

The plaintiff may prove a prima facie case by proving 
payment of rent at some time since 1790, or by documental y 
or other proof that the land in question formed part of the 
///<?/ assets of the decennial settlement of the estate. His 
prima facie case once proved, the burden of proof is shifted 
on the defendant, who must make out that his tenure exist- 
ed before December 1790 (489j. 

Where the defendants or those through whom they claim 
have been long in possession of the tenure impeached, effect 
will lie given to those presumptions arising from long and 
uninterrupted possession, which were excluded only by 
the exceptional procedure applied to resumption suits under 
Reg. II of 1830, and by relieving defendants from a burden 
which every year made it more difficult to support (489). 

An admission by the defendants that the suit lands were 
within the plaintiff’s estate is not sufficient to meet the 
burden of proof thrown on the plaintiff, because it is only an 
admission that the lands were within the ambit of the estate 
and not that they had ever been mal lands (489). NOllO- 
KISTO MOOKERJEE V. KOYLASH CHUNDER BHUITA- 
CHARJEE. (1871) 2 Suth. 484 = 

14 M. I. A. 162 = 20 W. B. 469 = 8 B. L. E. 666 

2 Sar. 713. 

Claim under — Suit by Zemindar or pntnidar to 

enforce — Procedure prescribed by S. 30 of Reg. J1 of 1819 
— Applicability of, to such a suit. 

The invocation of S. 30 of Reg. II of 1819 in a suit 
brought by a Zemindar or putneedar to enforce a claim 
under S. 10 of Reg. XIX of 1793 is not mere matter of form 
to be rejected as surplusage, because the effect of it is to 
cause the case to be tried according to the proccduie and 
presumptions prescribed by that enactment, and the enact- 
ments in pari materia greatly to the advantage of the plain- 
tiff, and, consequently, to the prejudice of the defendant. It 
would be a mistrial to try such a suit under the procedure 
prescriljed by S. 30 of Reg. II of 1819, and to remand the 
suit to enable the plaintiff to strike out all reference to that 
section, and to have the suit tried upon the amended plaint 
is not only correct but an indulgence to the plaintiff, whose 
suit, if not so remanded, ought to be dismissed. NOBOKISTO 
MOOKERJEE V. KOYLASH CHUNDER BHUTI ACHARJEE. 

(1871) 2 Suth. 484 ( 488 ) = 14 M. I. A. 162 = 
20W. B- 469 = 8 B. L- E. 666 = 2 Sar. 713. 

Mal lands of estate fraudulently made lakhiraj 

after 1 — 12 — 1790 — Resumption of — Suit for-^Proof of— 
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Onus— Evidence— Shifting of onus— Conditions— Admis^- 
si on by lakhirajdar that lands were within plaintiff^s 

estate — Effect. ... 

Appellant, a Durpatnidar, sued to obtain a declaration 

that certain lands which the respondents claimed to hold as 
lakhiraj land were so held by them under an invalid title ; 
that they were the W lands of the appellant, liable, as 
such, to pay rent to him, and to have them assessed accord- 
ingly. The plaint expressly stated that the suit was brought 

under cl. 1 of S. 30 of Reg. II of 18l9. 

The Courts below tried the suit, as if it were one properly 
brought under Reg. II of 1819, placing the onus of proof 
on the respondents. They decided in favour of the appel- 
lant. On a special appeal preferred by the respondents, the 
High Court held that the onus had been wrongly thrown on 
the respondents, and remanded the suit accordingly. After 
remand the appellant amended his plaint pursuant to the 
order of remand by striking out all reference to the Reg. II 
of 1819, and making it a plaint for the resumption of land 
fraudulently made lakhiraj after 1—12— 1790, and, there- 
fore. falling within S. lO of Reg. XIX of 1793. 

Held, that the onus was on tlie plaintiff to prove that his 

land was once mal (172). 

If this class of cases is taken out of the special and excep- 
tional legislation concerning resumption suits, it follows that 
it lies upon the plaintiff \o 2 . prima facie case. His 

case is that his mal land has, since 1790, been converted into 
lakhiraj. He is surely bound to give some evidence that his 
land was once mal (l72). 

Held, further, that the plaintiff might show that the suit 
lanrl was once mal by proving payment of rent at some time 
since 1790 , or by documentary or other proof that the land 
in question formed part of the assets of the estate at 
the Decennial Settlement, and that the pnma facie case of 
the plaintiff once proved, the burthen of proof would be 
sliifted on to the defendant, who must make out that his 
tenure existed before December, 1790 (172-3). 

Held also, that an admission by the defendant that the 
suit lands were within the plaintiff’s estate was not sufficient 
to meet the burthen of proof thrown upon the plaintiff 

( 1 7 ^ *4 ) 

It was at most an admission that the lands were within 
' the ambit of the estate, not that they had ever l>een mal 
lands (174). {Sir James Colvile.') IIURRYHUR MOOKHO- 
poDHY At’. Madub Chunder Baboo. 

' (1871)14M. I. A. 162 = 20 W.E.P 0.459 = 

8 B. L. E. 566 = 2 Suth. 484 = 2 Sar. 713. 

Security from foreign litigants Eeg. XIV of 1829. 

S 2. Cl. {!)— Repeal of, by Act 111 of 1845. 


Oucere. Whether Act III of 1845 had the effect of repeal- 
ing S. 2, cl. (1) of Bengal Reg. XIV of 1829. {Lord 
Kin^sdimn.') WISE JUGBUNDOO BOSE. 

( 1859 ) 7 M. I. A. 431 = 12 W.E. 229 = 1 Sar. 698. 

Q 2, Cl. {!)— Security for costs— Furnishing of— 

Failure as regards — Dismissal of appeal on ground of — 

An appeal was presented to the Sudder Court by a party 
then temporarily absent in England, but having real estates 
and factories within the jurisdiction of the Court. No 
security was furnished by the appellant’s vakil within 6 
weeks after lodging the appeal, as required by S. 2, cl. (I) 
of Ben. Reg. XIV of 1829. The respondent first put in an 
answer to the reasons of appeal filed by the appellant, and 
afterwards filed a petition for dismissal of the appeal for 
failure to furnish security within the Ume allowed by the 
Regulation. The Sudder Court accepted the respondent’s 
contention, and dismissed the appeal. 
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Held^ that the dismissal was wrong. 

The Sudder Court had not, under the Regulation, any 
power/'-r mero motu to dismiss the appeal, as the appellant 
was guilty of no default under that Regulation, not having 
been called upon by the respondent or the court to furnish 
security for costs, or of laches, in not voluntarily offering 
security. The Regulation provides only that a suit or 
appeal should not be proceeded with, until security is 
furnished. {Lord Kingsdoivn.) WiSK v. JUGBUNDOO 

Bose. (1859) 7 M. I. A. 431 - 12 W. R. 229 - 

1 Sar. 698. 

Seciiriiy for costs — Furnishing of — Waiver by res- 
pondent of — Filing ansnoer to appeal before objecting to 
want of security for costs — Effect, 

Where the respondent filed an answer to an appeal filed 
by a foreign litigant, before objecting to the want of secu- 
rity for costs, Semble, there was a waiver by the respondent 
of the want of security for costs, required by S. 2, cl. (1) of 
Ben. Reg. XIV of 1829. {Lord Kingsdmon.) WiSEz'. 
JUGBUNDOO BOSE. (1859) 7 M. I. A. 431 = 

12 W. R. 229 1 Sar. 698. 

Southal Parganas Permanent Settlement 

Reg. Ill of 1872. 

See SONTH.AL PARGANAS PERMANEN T SETI LE- 

MENX Regul.ation (Bengal Reg. Ill of 1872). 

Zillah Courts Reg. Ill of 1793. 

Object of — Bengal Limitation Reg. I L of 1805 — 

Object of — Distinction. 

The object of Bengal Reg. Ill of 1793 and II of 
1 805 appear to be to protect the title of parties who have 
been in possession under a bona fide title, or what is sup- 
posed to be a bona fide title for the period of twelve years 
(253). {Lord Kingsdinonf) RaJAH EnayET IIOSSEIN 
V. Sayud Ahmed Reza. (1858) 7 M. I. A. 238 = 

1 Sar. 633. 

S. 5 — Bengal Reg. II of 1805 — Fraud. 

The Bengal Regulations of Limitation (Reg, HI of 1793, 
S. l5, and Reg. II of 1805) held conclusive in a question of 
title, where adverse possession had been held for more 
than twelve years, and the fraud alleged as taking the case 
out of the Regulations was not proved. RAJAH Dundial 

Singh v. Raja anund kishwar Singh. 

(1837) IM. I. A. 482 = 1 Sar. 142. 

^S. reclamation under., in suit by one of several 

claimants t an estate — Effect of., an scope of suit. 

On the death of J’s widow, who had inherited his pro- 
perty, disputes arose as to the succession to the widow’s 
estate. K, who claimed under a gift from the widow, took 
possession of her estate and property. His right was dis- 
puted by the other claimants and disturbances arose in 
consequence. An attachment effected by the Judge of 
the City of Patna was subsequently set aside, K was again 
put in possession, and the other claimants were left to their 
remedy by regular suit. 

The 1st respondent filed a suit against K, alleging that 
his (1st respondent’s) branch and the appellant’s branch 
were entitled to the property in equal moieties. The appel- 
lant filed another suit against K, alleging his right to the 
whole by descent ; and also a will made to him by the 
widow, transferring the property. 

On the appellant’s suit being called, the Court issued an 

Order, purporting to do so under S. 13 of Reg, III of 1793, 
directing a proclamation to be made calling upon all persons 
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claiming the property of J’s widow to appear in six weeks 
and prosecute their claims. 

Thereupon N filed his plaint against K, stating that he 
was the younger brother of the appellant, and alleging that, 
according to the custom of the family, the youngest brother 
ought to succeed to the raj (the suit property) and musnud., ' 
and that, if his claim on that ground should be rejected, 
the property should be divided equally among the heirs. 

A fourth suit was filed by the Collector claiming the 
property on behalf of the Government in case none of the 
claimants could establish a title. 

The Court held against the claim of K, and passed 
decrees the effect of which was to give an eighth part of 
the whole to the appellant, another eighth to N, and one 
quarter to the 1st respondent and others. Appeals pre- 
ferred from those decrees, then by K against each of the 
three original plaintiffs, and one by the appellant against the 
1st and others entitled to shares under the decrees, were 
dismissed, and the decrees below affirmed. 

On appeal to the P.C. by the appellant, he contended 
that the only real issue in the case was whether K was 
entitled to the raj by virtue of the deed of gift, or otherwise, 
that the claims of the api^ellant and the respondents were 
not directly put in issue, and that the Courts below erred in 
adjudicating upon their claims inter sc. 

Held, that the objection was not tenable (349-50). It is 
manifest from the whole course of the proceedings that all 
parties well knew, and acted ujxjn the knowledge, that the 
suits were not only to decide upon the claims of K, but to 
determine also what parties were entitled to the property 
the subject of the suit. Further, in the very suit in which 
the appellant was the plaintiff the Court directed a procla- 
mation to be issued, uuder S. 13 of Reg. Ill of 1793, to all 
claimants to the property. Lastly, no objection was raised 
by the appellant to the nature of the proceeding until after 
the decree had l>een pronounced giving him only a small 
share of the property claimed by him (350). {Dr. Lushing- 
ton.) GhIRDHAREE SiNG v. KOOLAHUL SING. 

(1841) 2 M. I. A. 344 = 6 W. R, 1 (P.C.) = 

1 Suth. 98 = 1 Sar. 200. 

S. 14 — Application of — Execution purchaser'^ 

Private purchaser — No distinction behvecn. 

With respect to the operation of Reg. Ill of 1793, S. H, 
no distinction can be made in favour of a person claiming 
under an execution sale, as contradistinguished from the 
representatives of any person claiming under an ordinary 
assignment or conveyance (378-9). {Lord Justice Sehvynj) 

Rajah Enayet Hossain v. Ghirdharee Lall. 

(1869) 12 M. I.A. 366 = 11W.R. P. C. 29 = 

2 B. L. R. P. C. 75 = 2 Suth. 202. 

Mahomedan Imw — Intestacy — Division of estate 

on foot of^Suit for — Limitation — Starting point — 
Will and gift deed executed by deceased — Possession of eldest 
son under y for more than 12 years prior to suit with consent 
of all heirs — Effect. 

D, a Mahomedan, died in 1841 leaving a widow, five 
sons, and several daughters. The appellant was the eldest 
son, and one of the younger sons was C. Prior to his 
decease, D executed a deed of gift giving one third of his 
immoveable property, and the whole of the moveable pro- 
perty specified in the Schedule thereto, to the appellant. 

D also executed a will of even date with the deed of gift, 
and thereby constituted the appellant his executor and 
representative, and the testator directed that out of every 
kind of property belonging to him (after deducting one- 
third) of which he had made the deed of gift to the 
appellant, the remaining two-thirds should be divided into 
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three portions, whereof one portion was to be applied by 
the executor for charitable and religious purposes, and the 
remaining two-thirds, after payment of debts, the executor 
was to pay to the testator*s heirs, male and female, and 
salary-holders, in certain proportions as therein men- 
tioned. 

Disputes arose among D*s heirs respecting the said two 
instruments, which led to a summary suit under Act XIX 
of 1841, in which the appellant was placed in possession of 
the whole of D’s estate. Afterwards the members of D’s 
family acquiesced in the said deed and will, renounced their 
claims as heirs, and received certain stated allowances given 
by the will out of D’s estate. In 1846, C, the youngest son of 
D, in consideration of advances made to him, executed a 
bond, and was afterwards sued by the bond-holder. That 
suit resulted in a decree against C, and ultimately an exe- 
cution sale in 1853 of his share in D’s estate. M became 
the purchaser at the said sale, and he conveyed the pro- 
perty purchased by him to the respondent. 

In a suit brought in 1859 by the res|X)ndent against the 
appellant and the other heirs of D on the footing of an 
intestacy distinctly alleging the Mahomedan law, and pray- 
ing for the division of the estate of an intestate under that 
Mahomedan law, and specifically claiming the share to 
which C would have been entitled in the case of an intes- 
tacy, ^’A/, that, under S. 14 of Reg. Ill of 1/93. limita- 
tion commenced to run from 1842, when the appellant was 
put in possession, and that the suit was accordingly barred 
(378). {Lord Justice Selwy?>.') KAJAH EnaYKI HOSSeiN 
7/. GirDHAREE LaLI.. (1869) 12 M. I. A. 366^^ 

11 W. R. P. C. 29=2 B. L. B. P. C. 76 = 2 Suth. 202. 

Mortgage by conditional sale — Foreclosure of — Pro- 
ceedings for — Limitation of 12 years from expiration of 
date fixed for payment — Not absolute and not applicable to 
all cases. 

It cannot be laid down as a rule universally true, that, 
under Bengal Regulation III of 1793. S. 14, a mort- 
gagee’s proceeding for a foreclosure under a mortgage, of 
the class of Bye-bil-waffa simply, cannot be preferred after 
12 years from the expiration of the time which the instru 
ment fixes as the period of redemption by payment, and on 
the expiration of which the conditional sale will become 
absolute, for this indiscriminating ground of decision would 
include alike adverse occupations, and those which had not 
the semblance even of such a character, and would establish 
a bar arising from .simple occupation, and not from the 
laches of the demandant or of others before him (353). 

In considering the effect of a legislative bar on the .‘^uit of 
a plaintiff, created as it is here by general words, it is often 
important to regard the nature and object of the suit ; the 
nature of the title to which the bar is set up ; who the 
parties are who raise the objection, and against whom it is 
raised. The bar from a year’s possession under that Regu- 
lation does not depend solely on the length of possession, 
it may exist in favour of one occupant and not of another ; it 
may be powerful against one demand, or one sort of claim, 
and be, at the same time, inoperative as against others. The 
time may run from a date prior or subsequent to the plain- 
tiff’s title to possession. A “cause of action” is not prolonged 
by mere transfer of the title. {Lord Kingsdenvn^ PraN- 
NATH Roy ChOUDHRY V. ROOKEA BEGUM. 

(1869) 7 M. I. A. 323= 4 W. R. 37 = 1 Suth. 367 = 

1 Sar. 692. 

Possession of property held under joti tenure — Suit 

for — Limitation — Starting point — Decree in suit to 
which foti tenant not party adjudging lands to third 
party — Dispossession by order of Court of joti tenant in 
pursuance of. 
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A Zemindar dispossessed his tenants, called the Moonshees, 
of lands held by them under a joti tenure, in consequence 
of which there ensued a litigation between them in 1814. A 
decree was made in favour of the Moonshees, when the 
Zemindar assessed the /W/ lands at a rent. The rent fell 
into arrear, and under a decree the joti lands were, in 1836, 
sold in satisfaction of arrears, and purchased by J. J was 
put in possession in 1839. Another suit was pending be- 
tween the Moonshees and their mortgagee, in which the 
question was whether the joti lands in question were includ- 
ed in the mortgage. That suit was decided in favour of 
the mortgagee in 1841, J. the then joti tenant, not l>eing a 
party to it, and continuing in pos.session of his joti lands. 
Di.sputes arising between the mortgagee and J, the Sudder 
Court, by an order made in 1845, directed the joti lands to 
be put in possession of the mortgagee. In 1856, J’s repre- 
sentative J having died in the interval, instituted the suit 
out of which the appeal aro.se, to set aside the said 
order of the Sudder Court and to recover possession of the 
joti lands. The Courts below held that the suit was barred 

by limitation under Bengal Regulation III of 1/93, S. 14. 
being of opinion that possession was adverse to J from 
1841. 

HeUP reversing the Courts below, that the cause of 
action arose only in 1845 and that the suit was not barred 
(485-6). 

J was not a party to the mortgagee’s suit, and tlie decree 
made therein in 1841. was, therefore, not binding on him. 
J’s representative is, therefore, perfectly correct in maintain- 
ing that J was disposse.ssed only by virtue of the decision of 
the Sudder Court in 1845, ai^l that was within the period 
of 12 years from the institution of the suit (485-6). {Lord 
Justice Turner.') TARAKAN'J BANNER JEE V. PUDDO- 
MONEY DosSEE. (1866) 10 M. I. A 476 - 

5 W. R. P. C. 63 = 1 Suth. 631 = 2 Sar. 184. 

—Revenue sale purchaser of Zemiudary — Suit for 

rean't’ry of lauds in Zemiudary^Limitatiou— Starting 
point — Date of sale — Date of dispossession of purchaser^ 

In December 1833 A purchased a Zemindary at a 'sale 
under Reg. XI of 1822. Possession of the Zemindary, inclu- 
ding certain mouzahs, was ordered to be delivered to the 
purchaser, and his agent was put into possession of the 
mouzahs as part of the Zemindary. His possession of the 
mouzahs was disputed by persons claiming as Talookdars, 
who insisted that they were in possession of the mouzahs in 
that character at the time of the sale. Litigation ensued, 
in which the Sudder Court held that the Talookdars had been 
in possession of the mouzahs in question, and ordered the 
possession to be restored to them, the purchaser being left to 
institute a regular suit to set aside such possession. Under 
this order the Talookdars were put into possession of the 
mouzahs in 1840 and 1841. A, the purchaser, died in 1840 or 
1841, leaving his widow, who adopted a minor to her hus- 
band. 

In a suit instituted in 1853 by A’s widow for recovery of 
possession of the mouzahs, held, that the period of 12 years 
applicable to the suit had to be calculated not from 1833, 
the date of the sale, but from 1840 or 1841, when the posses- 
sion was taken from the purchaser, and that in that view 
the death of the purchaser and the minority of the heir 
clearly took the case out of the Regulation of Limitations 
(169 70). {Lord Justice Turner,) WlSE v. BHOOBUN 
MOYEE DEBIA CHOWDRAINEE. 

(1863-6) 10 M. I. A. 166 = 2 Sar. 91 = 1 Suth. 663 = 

3W.R. 5. 

Suit instituted after period of 12 years allowed by 

Onus on plaintiff to show circumstances taking the case out 
of the rule of limitation. 


22 
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Where a suit is instituted admittedly beyond the period 
of 12 years allowed by Hengal Reg. Ill of 1793, S. 14, it is 
incumbent upon the plaintiff to show some circumstances 
which would take the case out of the operation of the ordin- 
ary rule (377). {Lon/ Justice Sc/^vyu?) RaJAH ENAYET 
MOSSEIN V. (JlRDHAKEE I, ALL. (1869) 12 M.I.A. 366 = 
11 W. R. P. C. 29-2B. L. R. P. C. 75=2 Suth. 202. 

Exception — Applicability — Mesne profits — Errone- 
ous proceedings for — Exemption from limitation in case of. 

In 1827, A instituted a suit against his brother, 
B, to recover a share of what was, in fact, a very 
small part of their joint estate. Pending the suit, a compro- 
mise was entered into by them in 1829, by which they 
agreed to divide the entire estate in certain proportions ; and 
it w«is further stipulated that, in the event of either of the 
parties not agreeing to act according to the terms of the 
compromise, they had no objection to the Court’s insisting 
upon and enforcing the observance of the said compromise. 
On a petition made to the Sudder Court to enforce the com- 
promise, that Court in 1832 confirmed the agreement, 
ordered possession to be given to A, and directed the suit to 
be.‘ struck off the file. The Court, however, gave no direc- 
tions as to the mesne profit'^. In the same year \ present- 
ed a petition to the Sudder (a^urt, fountied on the order for 
possession, for mesne profits of his shan* of the estate. On 
that petition an order was made by a single Judge of that 
Court awarding mesne profits from the date of the decision 
of the Court to the date of possession. But his order was 
reversed on appeal in 1853 on the ground that a single Judge 
had no jurisdiction to make a Supplemental order for 
mesne profits. A therefore instituted in the same year the 
suit out of which the appeal arose for wasilat. 

//cA/, that, as A was continually endeavouring, by resort 
to competent Courts, to recover his rights, he was not oust- 
ed from availing himself of the exception in S. 14 of Bengal 
Keg. Ill of 1793 by reason that part of the proceedings was 
erroneous (318). 

Such erroneous proceedings did not operate as a total 
abandonment of his rights (317-8). {Lord Kingsdcnvnl) 
DOORGAPERSAUI) ROY CHOWDRY v. TARAPERSAUD ROY 
CHOWDRY. (1860) 8 M. I. A. 308=4W. R. 63 = 

1 Suth. 427 = 1 Sar. 774 = 2 Sev. 60 (a). 

’Applicability — Proceedings in competent courts in 

part erroneous — E.ffect. 

A party who had been endeavouring, by resort to compe 
tent Courts, to recover his rights, is not ousted from availing 
himself of the exception in S. 14 of Bengal Regulation III of 
1793 by reason that part of the proceedings was erroneous 
(318). {Lord Kingsdorun.) DOORGAPERSAUD ROY CHOW- 
DRY 2/. TARAPERSAUD ROY CHOWDRY. 

(1860) 8 M. I. A. 308-4 W. R. 63=1 Suth. 427 = 

1 Sar. 774 = 2 Sev. 60(a). 

Clear and positive proof — What amounts to. 

“ Clear and positive proof ” in the exception to S. Hof 
Bengal Reg. Ill of 1793, is such as, upon the case made, 
leaves no reasonable doubt as to the matter required to be 
proved, the truth of which it establishes to a moral certainty ; 
and it is by the combined effect of the whole evidence that 
the Court has to judge, whether the proof is “ clear and 
positive” (54). (^/V Joseph Napier.) GOPEE KiSHEN GOS- 
HAMEEZ/. BRINDABUN CHUNDER SiRCAR CHOWDHRY. 

(1869) 13 M. I. A. 37 = 12 W. R. P. C. 36 = 
3 B. L. R. 37 = 2 Suth 261 = 2 Sar. 479. 

^Debt due under kararnamah — Acknowled gment of — 

Validity — Conditions. 

In a suit based on a kararnamah executed by the defen- 
dant in favour of the plaintiff the defendant set up the plea 
of limitation, and, in answer to the same, the plaintiff relied 
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upon the exception to S. 14 of Bengal Reg. Ill of 1793. 

Hcld^ that, upon the true construction of the Statute in 
question, in order to bring the case within the exception, it 
was sufficient for the plaintiff to show, by ” clear and posi- 
tive proof,” that within the prescribed period he asserted 
his claim to what was secured to him by the kararnamah, 
and that the defendant admitted that claim to be as of 
right (53). 

It was not necessary that a precise sum should have been 
mentioned by either parly, or that a promise to pay should 
have been made by the defendant (53-4). {Sir Joseph 
Napier.) GOPEE KiSHEN GOSHAMEE v. BriNDABUN 
CHUNDER Sircar Chowdhry. (1869) 13 M. I. A. 37 = 
12 W. R. P. C. 36 = 3 B. L. R. 37 = 2 Suth. 261 = 

2 Sar. 479. 

“ Good and sufficient cause for not suing **—^What 

amounts to. 

To claim a deduction under S. 14 of Bengal Reg. Ill of 
1793, the plaintiff must show that during the period to be 
deducted, he was, in the words of the Regulation, ‘‘from 
good and sufficient cause precludeil from obtaining redress,” 
In a suit by a zemindar to recover property appertaining 
to his zemindary, it appeared that the plaintiff’s title to the 
zemindary was established in the Courts of India in 1846, 
that he was put in possession of the property in June, 1848, 
that between May 1854 and some day in the beginning of 
1858, it was again under attachment. 

Held^ that it could not be said that, in those circumstances 
he was between 1848 and 1858 precluded from maintaining 
a suit for protecting his zemindary, and recovering lands 
taken from it by encroachment (341-2). (.Y/V James Colvilc.) 

Rajah Saheb Perhlad Sein ?■. Maharajah Rajen- 
DAR Kishore Sing. (1869) 12 M. I. A. 292 = 

12 W. R. P. C. 6 = 2 B. L. R. P. O. 111 = 

2 Suth. 226=2 Sar. 439 

— 'Good and snflicient cause for not suing — Meaning. 

Their I^ordships will not say that “other good and suffici- 
ent cause” in the exception to S. 14 of Bengal Reg. Ill of 
1793 are not words so comprehensive that they might by pos- 
sibility extend to anything that may in the ordinary meaning 
of those words constitute “a good and sufficient cause” 
(235-6). {Lord Kingsdenvn.) GOVERNMENT OF BENGAL 
V. Mussumat SHUKKUKEU'IOONNISSA. 

(1860) 8 M. I. A. 226 = 3 W. B. 31 = 

1 Suth. 405 = 1 Sar. 749. 

Execution sale — Possession 7vrongfully taken under 

— Suit for reccroery of — Limitation for ^Suspension of— 
Suit by person claiming title from judgment-debtor prior 
to sale — / f savts time for suit by person claiming as heir of 
judgment-debtor. 

In a suit brought by B against three widows as represent- 
atives and co-sharers of the estate of one H, deceased, he 
obtained a decree against the survivor of them, the other 
two having died before decree. In execution of that decree 
one-half of the suit mahal was sold and was purchased by 
B. But he nevertheless managed to obtain possession of the 
whole mahal in 1845. The appellant, claiming to be the 
heir of the said ladies, instituted a suit more than 12 years 
after the date of B’s taking possession, to recover the moiety 
not included in the judicial sale but taken possession of 
by B. 

It appeared that G had, claiming title to the whole mahal 
under a title derived from the widows prior to the sale to B, 
sued, inter alia., B, the tenants on the mahal, and the appel- 
lant, for the recovery of possession of the whole mahal. In 
that suit G, no doubt, alleged that the execution sale at 
which B purchased was improperly conducted, and, there* 
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fore, that it ought to be set aside. That suit was decided 
against G, on the ground that he was not owner as alleged, 
and that he had no right to contest the judicial sale. 

Held^ thai the pendency of G’s suit did not prevent the 
running of the 12 years, and that it afforded no good and 
sufficient cause within the meaning of Reg. Ill of 1793, for 
taking the case out of the operation of the limitation (259). 
MUSSUMAT JUSWANT KOONWAR v, MUSSUMAT PaRA- 
BUTTY KOONWAR. (1872) 7 M. J. 258. 

Mort gage — Conditional sale — Mortgage by — Fore- 
closure of — Proceedings for — Good and sufficient cause for 
not instituting — Litigation as to ownership of equity of 
redemption — Pendency of. 

The pendency of litigation as to the ownership of the 
equity of redemption, between the heirs of the mortgagor 
and a party claiming as a purchaser, is a “good and suffi- 
cient cause*’ within the exception to S. 14 of liengal Reg. 
Ill of 1793, why a mortgagee should not have instituted 
proceedings for foreclosure, within the period of twelve years 
prescril)ed by the Regulation (356-7). i^Lord Kingsdtnunf) 

Prannath Roy Chowdky 7'. rookka Hegum. 

(1859) 7 M. I. A. 323 = 4 W. R. 37 = 

1 Suth. 367-1 Sar. 692. 

Pendency of another litig</tion regarding the same 

subject-matter — Reg. 11 of 1805, S, 3 — Possession which 
operates as a bar to suit undet — Nature of, necessary. 

A died in 1813. At A’s death, one of his lieirs, entitled 
to a share of the succession of his e.state, obtained posses- 
sion, claiming the entirety under a deed of gift. Another 
heir also claimed the entirety, first under a will, and in the 
alternative, as customary heir. Suits were brought by the 
two claimants, in the course of which questions were raised 
as to who would be entitled, in case both claimants should 
fail but from the frame of the suits it was impracticable to 
deal with those questions till the adverse claims to the entire- 
ty were disposed of. Ultimately, in the year 1842, those 
claims were disposed of by the Judicial Committee of the 
Privy Council in one of the suits, which in substance negativ- 
ed the claims of both parties to the entirety, and decreed 
that the heirs of A, according to the Shiah law of inheritance 
were entitled, and directed the mesne profits to be brought 
into Court and divided among such heirs. A suit was in 
consequence instituted in the year 1852, by one of the heirs 
of A, to carry into execution the decree of the Judicial Com- 
mittee of the Privy Council made in 1842. 

Held^ first, that although the claim w hich accrued so long 
ago as the death of A would have been, in ordinary circum- 
stances, barred by the Bengal Regulations of Limitation, III 
of 1793, S. 14, and II of 1805, S. 3, yet that as the pendency 
of the appeal rendered it impracticable to bring the suit until 
the question was disposed of by the decree of the Privy 
Council in 1842, such suit was to be considered as supple- 
rn^tal to that decree, and that, as the suit was brought 
within twelve years from that date, it was not barred by 
those Regulations. 

S^ondly, that although one of the original claimants had 
obtained possession under an order of the Court, and re 
tained the same till the final decree in 1842, it was not such 
a quiet and undisturbed possession, in the circumstances, as 
to operate by Bengal Reg. II of 1805, S. 3, as a bar to the 

smt ultimately instituted by one of the heirs entitled to the 

inheritance. {Lord ICingsdown.) Rajah Enayet HOS- 
SEIN V. Sayad Ahmed Reza. (1858) 7 M. I. A. 238 = 

1 Sar. 633. 

Residence of plaintiff at distance from Court if a — 

Good and sufficient cause for not suing^Otoner negligent-^ 
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Purchaser bona fide from person held out by^ as 07vner — 
Quest ioti between. 

The respondent sued to recover her share of the inherit 
ance of her mother, who died nearly 25 years before suit. 
On the mother’s death her entire estate was taken possession 
of by two sons of a predeceased son of hers and was dealt 
with by them as if it were entirely their own to the exclu- 
sion of the respondent. The defendants, who were in 
possession of the suit property, were purchasers of that 
property from the nephews of the respondent, the grand- 
sons of the deceased. Though for the entire period 
of 25 years the re.spondent must have had notice 
that her rights were being usurped by others, she 
made no inquiry whatever nor instituted any proceedings to 
assert her claim, but permitted her nephews to hold them- 
selves out to the world as the sole owners of the estate. The 
defendants were bona fide purchasers for value. 

Held, that the question being between the purchasers of 
an estate from persons who had been thus permitted to hold 
themselves out to the world for more than 12 years before 
the purciia-se, and an owner, by whose neglect they had been 
thus enabled to assume the character of proprietors, the Court 
ought to have some other facts than mere distant residence, 
to make out the proof of some good and sufficient cause that 
had precluded an earlier assertion of right that must have 
l>een well known to the claimant from the beginning (14-5). 
{Mr. Justice Erskinef) SHEIK IMDAD ALI v. MUSSU- 
M.AT KOOTBV Begum. (1842) 3 M.I.A. 1 = 

6 W.R. 24 (P.C.) = 1 Suth. 124 = 1 Sar. 227. 

Suit directed by summary decision neglected for 13 

years — Effeet. 

By a judgment dated January, 1839, the Sudder Dewanny 
Adawlut decided that the appelhmts could not, in execution 
of a decree obtained by them against the respondent’s hus- 
band, proceed against the respondent’s property in a sum- 
mary mode, and that the appellants’ remedy, if any, was to 
commence a regular suit to make the property amenable for 
the costs awarded to them. No further proceedings were 
taken on the part of the Government to realise the payment 
of those costs by means of the sale of that particular pro- 
perty, until the year 1852, when they instituted a suit for 
the purpose. To get over ihe plea of limitation under S. 14 
of Bengal Keg. Ill of 1793, they relied upon the exception 
to that section. 

Held, that the exception to S. 14 of Reg. Ill of 1793 had 
no application to the case (235). 

Giving the most extensive meaning to the words, “other 
good and sufficient cause” in the exception, it is imp>ossible 
to say that “either from minority or other good and suffi- 
cient cause,” the appellants were precluded from obtaining 
redress (236). {Lord Kingsdown.') GOVERNMENT OF 

Bengal v. Mussumat Shurruffutoonnissa. 

(1860) 8 M. I. A. 226 = 3 W. R.31 = l Suth. 406 = 

1 Sar. 749. 

S. \^^1 utent and effect of — Money paid tender 

decree subsequently superseded or reversed — Suit for recovery 
of — Alaintai nabili ty. 

The provision in S. 16 of Bengal Reg. Ill of 1793 applies 
only to cases in which the question to be determined in the 
cause is the same question as has been already heard and 
determined, and not to cases in which new circumstances 
have intervened, and altered the nature and character of the 
question to be determined. The intent of the Regulation is 
only to prevent the re-trial of the same question (211). 

The suit was by D to recover from T the sums which the 
latter had recovered from D under the decrees in a suit 
which had been instituted by T against D. The decrees in 
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that prior suit had become final, not haAdnf> been appealed 
against. But D contended that those decrees were really 
dependent and subordinate decrees and that they had in 
effect Ix^en superseded or reversed by an order of His 
Majesty in yet another prior suit instituted by T against D 
and tliat he was l)y reason of such supersession or reversal 
entitled to recover back from T the amounts recovered by 
him under the decrees in question. 

fields that S. 16 of Bengal Reg. Ill of 1793 was no bar 
to D’s right to recover the sums in question (211). 

It is obvious that there is an essential difference between 
the question wliether T was entitled to recover against D 
before the order of Her Majesty in Council was pronounced, 
and the question whether, after that order was nronounced, 
he was entitled to hold the money which he had previously 
recovered (21 1). {Lord Justice Turuer.) Sh.AMA PUR- 

SHAi) Roy 7'. Hurro Purshad Roy. 

(1865) 10 M.I.A. 203-3 W.R.(P.C.) 11 2 Suth. 103. 

Zillah Couits. Ceded Provinces Reg. II of 1803. 

S. 18 — Suit aud decree therau during operation of 

— Repeal of Re^ulatii U after decree aud peudiuq- appeal by 
AVx- // of 1805 — Coy^uizauce of latter Rei,uilatiou — Duty 
of appellate Couft. 

The suit was comnienc(?d in the year 1803. In the month 
of August the plaint was filed in the Zillah Court, and at 
the time the Regulation for the limitatioii of suits applicable 
to the suit was S. 18 of Reg. 11 of 1803, by which it was 
generally provided that the suits of which the cause of action 
had accrued more than 12 years before could not be supported 
in the courts to which that Regulation applied. Upon the 
foundation of that Regulation the Zillah Court decided, and 
decided very properly, that the suit could not be entertain- 
ed. From that decision the plaintiff appealed to the Pro- 
vincial Court ; and at that time also the Regulation of 1803 
was in operation. While that appeal was pending, Regula- 
tion II of 1805 was passed, which corrected the Regulation 
of 1803. The question was whether, upon the true con- 
struction of Regulation 17 of 1805, the appellate Court was 
bound to take cognizance of that Regulation. 

Held, that it was so bound, (d/r. Justice Rosafu/uetJ) 

Tall DoKtJi. Singh 7'. t.ai.t. Rooder Puktab Singh. 

(1836) 5 W. R.95(P.C.) -1 Suth. 20(21-2)= . 

1 Sar. 879. 

S. 18, Cl. (3) — Lunatic — Suit by committee on behalf 

of — Lunacy during a portion of the period prescribed for \ 
bringing suit, though not at its commencement — Effect. 

In a case in which the cause of action for a suit arose in 
1836, the party entitled to seek redress was found, in 1844, 
a lunatic by a Commission de lunatico inquirendo in Eng- 
land. In 1844, a committee to his estate was appointed, 
who, in 1848, more than 12 years from the time when the 
cause of action arose, brought a suit on behalf of the luna- 
tic’s estate. 

Held, that the committee was not barred by Bengal Reg. 
II of 1803, S. 18, cl. (3) from filing his plaint. 

In computing the limitation of 12 years mentioned in 
cl. (3) of S. 18 of the Regulation, there should not be reckon- 
ed any time elapsing while the person for the time being 
entitled to seek redress was not free from disability. {^Lord 
Justice Knight Bruce.) TrOUP v. The EaST INDIA 
COMPANY. (1857) 7 M. I. A. 104=4 W. R. 111 = 

1 Suth. 287 = 1 Sar. 600. 

^'Other good and sufficient cause*' — Insanity if in- 
cluded in. 

The words “other good and sufficient cause” in cl. (3) of 
S. 18 of Bengal Reg. II of 1803 mu.st include insanity (whe- 
ther there has been a commission of lunacy or committee 
of the Estate appointed, or any analogous measure, or not). 


BENGAL REGULATIONS— 

Zillah Courts, Ceded Provinces Reg. II of 1803, 

S. 18, Cl. {Z)—{Contd.) 

(^Lord Justice Knight Bruce,) TrOUP v. THE EAST 
India Company. (1857) 7 M.IJV. 104 (126)= 

4 W.R. 111 = 1 Suth. 287 = 1 Sar. 600. 

— “ Precluded "—Period of disability — Disability 

during any part of period if enough. 

The word “precluded” in cl. (3) of S. 18 of Bengal Reg. 
II of 1803 must necessarily be understood as referring to 
some time or period. It does not mean “precluded” during 
the whole of the term of 12 years, or at its commencement, 
but means, in effect, “precluded” during any part of it (125). 
(AW Justice Knight Bruce.) TROUP v. The EaST INDIA 
Company. (1857) 7 M.I.A. 104 = 4 W.R. 111 = 

1 Suth. 287 = 1 Sar. 600. 

Regs, of 1781 and 1787. 

^ -Art. 20 — Scope and effect — Repeal of, by Regulation 

of \79b — Zemindar — Loan to, without eo/tsent of Revenue 
Officers — Suit upou, after repeal of Art. 20 of Re gulatiof is 
of 1781 and 1787 — Maintainability — Jurisdiction of Civil 
Courts. 

There is nothing in the Regulations of 1781 or 1787 which, 
either in the terms or the spirit of them, appear to their 
Lordships to make it illegal fora zeniinclar to contract a 
debt, or for any other native to take an obligation from a 
zemindar, without the consent of the officers of Revenue; 
such an obligation, if founded on a valuable consideration, 
would be equally binding upon the conscience of the zemin- 
dar, and the demand and the payment would be equally 
legal, as if such consent had been obtained and registered, 
though no Court of Justice might have jurisdiction to enforce 
the right. Whatever may have been the notions of public 
policy, upon which the Native Courts were for some time 
restrained from taking cognizance of such transactions, those 
notions have not been deemed upon experience to be well 
founded, since that part of the 20th article of the Regulations 
of 1781 and 1787 has been expressly rescinded by the Regu- 
lation of the 20th October 1796. {Mr. Justice Bosanquet.) 
Gopee Mohun Thakoor V. Raja Radhanat. 

( 1834 ) 5 W. R. 72 = 1 Suth. 8 ( 11) = 1 Sar. 42. 

Reg. XIV of 1793. 

Revenue — Arrcar of — Sale fot — Collector's order 

for — Objection to, on ground of omission to assign special 
reason — Appeal — Maintainability for first time in. 

In a case in which the fact that a sale was ordered by the 
Governor-General in Council under Regulations XIV of 
1793 and VII of 1799 was undoubted, held, that the objec- 
tion that the Governor-General ought to have assigned some 
special reason for the sale could not be raised for the first 
time in an appeal to the P. C. 

If such an objection could be tenable under any circum- 
stances, it cannot be allowed at this late stage, in as much as 
if it had been urged in the Courts below, it might have been 
at once disposed of by proof of the fact that there were such 
reasons, and that they were assigned in the order. {Mr. 
Baron Parke.) KIRT CHUNDER KOY Z'. THE GOVERN- 
MENT and OTHERS. (1837) 1 M. I. A. 383 (409)=* 

5 W. R. 41 (P. C.) = l Suth. 63=1 Sar. 133. 

Revenue — Arrear of — Sale of entire zemindary for — 

Validity— Reg. I of 1801, S. 6 — Reg. V of 1812 — Effect. 

The question was whether Regulation XIV of 1793 autho- 
rized a sale of the^vhole zemindary, or only of such apart as 
might be reasonably sufficient to satisfy the arrears ; that is, 
whether, if more than such a portion was sold, the sale was 
invalid, and the purchaser acquired no title. 

After referring to that Regulation and to the provisions of 
Regulation I of 1801, S. 6, and Regulation V of 1812, their 
Lordships observed : — “It would be difficult to find language 
letter calculated to do away with all objection, on the ground 
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Reg. XIV of 1793— 

of excess, as to the validity of sales made by order of the 
Revenue Board, under the sanction of the Governor-General, 
where an arrear existed, and it is impossible to deny that 
such a provision is founded on just views of convenience and 
policy ; for if sales were to be questioned, and conveyances 
annulled by Courts of Judicature, on the ground that too 
much had been ordered to be sold according to t/ieir view of 
the value of the estate, no title would be safe, no purchaser 
could be sure of holding his estate ; for nothing could be 
more doubtful and uncertain than the determination of ques- 
tions of probable value by the Judges of the Adawlut Courts. 
All this mischief is obviated by the Regulation of 1812, by 
which the discretion as to gnaninm is vested in the Board of 
Revenue, and sales by public auction under their authority 
are rendered absolutely secure from all objection as to excess. 
The law therefore is clear that, if there be an arrear of the 
annual assessment, or of a fixed monthly hist or instalment 
of that assessment unpaid on the first day of the following 
month, tlie Governor-General in Council may order a sale, 
and the Hoard of Revenue may direct the u*hole estate of the 
defaulting zemindar to l)e sold.” (.!//'. Haron Parke.) \ 

Kirt Chunder Roy v. The Government and 
OTHERS. (1837; 1 M. I. A. 383(407-8) = 

6 W. E. 41 fP. C.) = l Suth. 63 = 1 Sar. 131. 

"Revenue — Arrear of — Security for — Acceptance by 
Collector of — Power of — Effect of. 

An arrear of revenue cannot be considered as having been 
paid within the meaning of Regulation XIV of 1793, merely 
because the Collector received a se:urity for the sum paya- 
ble. The duty of the Collector was to receive in cash, and 
if he assured the zemindars that they had saved their estate 
by having given the security, he went beyond his authority. 
{Mr. Baron Parke.) KiRT CHUNDER KOV v. Thk 

Government and others. 

(1837) 1 M. I A. 383 (412 3)-6 W. E. 41 (P. 0.) = 

1 Suth. 63 = 1 Sar. 131. 

Revenue — Monthly i nstalment — Arrear of — Sale for 

— y alidity — Written instrument — Necessity. 

It is no doubt most desirable that the Collectors should 
take, in every instance, a written engagement signed by the 
parties to be charged. It appears by the recital in Regula- 
tion XIV of 1793, that it is intended that he should do so tor 
his own protection from vexatious suits, and unquestionably 
he ought to do it for the benefit of zemindars also ; but, 
although such an instrument was supposed by the Governor- 
General in Council, in enacting that Regulation to be likely 
to exist, its existence is not made, either expressly or by 
implication, a condition precedent to the right to enforce the 
payment of the revenue by monthly instalments. If the 
annual amount of revenue be fixed and agreed for by the 
zemindar, though not by writing, to be paid by certain ascer- 
tasted monthly instalments, the powers given by the Regu- 
lation attach. The kist or instalment in such case is 
payable monthly ” within the provisions of the Regulation 

want of a written instrument constitutes no 
objection, provided the monthly instalments be fixed and 
determined. But the existence of that certainty in the 
amount of the monthly payment is an essential requisite in 

order to authorise a sale within the year. If that requisite 

complied with, and an arrear exist, the Regulations XIV of 
1793 and VII of 1799 clearly authorize a sale by the Gover- 
nor-General in Cimncii within the year. {Mr. Baron Parke.) 

Kirt Chunder Roy v. the Government and 

OTHERS. ( 1837) 1 M. I. A. 383 (406-6) = 

5 W. E. 41 (P. C.) = l Suth. 63 = 1 Sar. 131. 

* — 'Re7’enue — Monthly instalment — Arrear of — Sale for'* 

before close of ycar-^-Validity^^ondition, 


BENGAL EEGULATIONS— 

Eeg. XIV of ll^Z—(Contd.) 

From the Regulations XIV of 1793 and VII of 1799 it is 
clear that the Governor-General in Council may legally order 
a sale for the arrears of a monthly instalment befoie the 
close of the year, but in order to warrant that act, there must 
be an arrear of a previous year or of a monthly instalment. 
{Mr. Baron Parke.) KikT CHUNDEK ROV v. THE 

Government and others. 

(1837) 1 M. I. A. 383 (404 5) = 5 W. E. 41 (P. C.) = 

1 Suth. 63 1 Sar. 131. 

Eeg. I of 1845. 

'Applicability — Sales not effected under the Reinitia- 
tion — Applicability to. 

The provisions of Reg. I of 1845 are limited to sales 
effected under that Regulation (143). {I^>rd Justice 
Turner.) RANEE SuRNOMOVEE MAHARAJAH 

SUTTEESCHUNDER KOY BaHADUR. 

(1864) 10 M. I. A. 123 2 W. R. 13 = 2 Sar. 60 = 

1 Suth. 548. 

BENGAL SETTLEMENT BY EAST INDIA CO. 


— Nature of — Settlement of in/hibited district obtained 

by eonguest or cession —Sett/ enient of uninhabited district. 

The settlement of the East India Company in Bengal was 
effected by leave of a regularly established Government, in 
possession of the country, invested with the rights of 
sovereignty, and exercising its powers ; by permission of that 
Government Calcutta was found, and the factory fortified 
in a district purcha.sed from the owners of the soil, by per- 
rnis.sion of that Government, and held under it, by the com- 
pany, as Mibjects owing obedience, as tenants rendering 
rents, and even as othcers. exercising, liy delegation, a part 
of its administrative authority. Therefore, Calcutta district 
was acquired in a country peopled and having a Govern- 
ment of its own. Mayor of the City of Lyons z/. 
HON. East India Co. (1836) i M. I. A. 175 = 

1 Moo. P.C. 175 3 State Tr. (N. S.) 647 = 1 Sar. 107. 


BENGAL SETTLEMENT MANUAL. E. 745. 

Bengal Alluvion and /)i/ avion . tet of 1847 — Assess- 
ment proceedings under le^nally initiated— Rule 745 it a bar 
to. 


Rule 745 of the Bengal .Settlement Manual is not a bar 
to assessment proceedings under Act IX of 1847 even if 
legally initiated (249). {Lord Shaw.) SECRETARY OF 

State for India v. Jai indka Nai h Chowdhury. 

(1924; 51 I. A. 241=51 C 802 (1924) M. W. N. 588 = 

35 M. L. T. (P. C.) 146 =29 C. W. N. 1 = 
80 I. C. 1023 A. I.R. 1924P. C. 1,75 = 

47 M. L. J. 48 

• 

Ixase incorporating — What amounts to. 

The villages comprising the lands on which the said 
assessment was imposed were part of an estate called Deb- 
nathpur, bearing Towzi No. 4908 of the Backergunj collec- 
torate owned and possessed by the plaintiffs. 

On the 1st September. 1839, a grant was made by the 
Government to Debnath Roy, benamidar for the plaintiffs’ 
predecessor in title, of a tract of the jungle and forest land 
then known as Tushkhali but later as Debnathpur. The 
1 grant was an ijara lease for 20 years, and was rent free. 

Debnath Roy, taking advantage of rules recently framed 
by the Government, obtained a grant on the l7th November, 
1856, of the portion of waste land in the Sunderbans estimated 
to contain 34,000 bighas. The transaction was evidenced 
by a pottah and a kabuliyat. The grant was at a pro- 
gressive rate for a term of 99 years, to take effect from 1st 
Septeml>er, 1839, and power was re.served to the Govern- 
ment to make a survey and measurement at any time 
lieiween the 20th and 30th years from that date to ascertain 
j the area of the land granted and to calculate the stipulated 
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BENGAL SETTLEMENT MANUAL, E. 746— 

( Contd. ) 

revenue. In the course of a survey of tlie leased lands 
directed by the Commissioner of the Sunderbans in 1858, a 
map was prepared in or about 1863, and it was determined 
that the grant included an area of only 14,505 bighas, 5 
cottahs. That led to a litigation, as the result of which a 
doul, of 9th April, 1870, was executed in favour of the 
plaintiffs’ predecessors in title of 33,441 bighas, l7 cottahs, 
7 chittacks of land known as Dobnathpur for the remaining 
68 years of the 99 years’ lease. 

Heldy that R. 745 of the Hengal Settlement Manual was 
not expressly incorporated in the lease of the respondents 
(249), {^Lord Sha^v^ SECRETARY OF STATE FOR INDIA 
V. JATINDRA Nath Chowdhury. 

(1924) 51 I. A. 241 = 61 C. 802 (811) = 
(1924) M. W. N. 588 = 35 M. L. T. (P. C.) 146 = 
29 C. W. N. 1 = 80 I. C. 1023 = A. I. E. 1924 P.C. 175 = 

47 M. L. J. 48. 

BEEAE. 

Inam rules of — Scope and effect of. See INAM — 

Grant of— Mai.e Descendants. 

(1926) 521. A. 294 (301-2) = 52 C. 971. 

BHALE SULTAN CHHATTEIS OP SULTANPUE. 

] nhcritance — Dait^hters and their issue — Exel nsion 

oft from separated estate of father — Custom of — Proof of. 

Held^ on the evidence, that a custom amongst the Hhale 
Sultan Chhattris of Sultanpur was proved, excluding 
daughters and their issue from succession to the separated 
estate of their father. i^Sir Audreto Seohie.) BaJRANGI 

Singh v. Manokarnika Bakhsh Singh. 

(1907) 35 I. A. 1(9-10) = 30 A. 1 (15 6) = 
12 C. W. N. 74=9 Bom. L. E. 1348=6 C. L. J. 766 = 
3 M.L.T. 1 = 5 A. L. J. 1=11 O. C. 78 = 17 M. L. J. 606. 

Origin of. See EVIDENCE ACT, S. 48, EXPL. 

(1907) 35 I. A. 1 (9) = 30 A. 1 (14-6). 

BIHAE. 

Land tenures in. See L.AND TENURES — lllHAR. 

BILL OF EXCHANGE. 

See NEGOTIAHI.E INSTRUMENT— lill. I. OF EXCM 

ANGE. 

BILLS OF EXCHANGE ACT OF 1882, S. 64. 

-Alteration referred to in — Accident — Alteration due 

to^ if included. 

S. 64 of the Bills of Exchange Act of 1882 (corresponding 
to S. 87 of the Negotiable Instruments Act) relates only to 
alterations effected by the will of the person by whom or 
under whose directions they are made and does not apply 
to a change due to pure accident. {Lord Buckmaster.) 

Hongkong and Shanghai Banking Corporation 
z/. LO Lee Shi. (1928) 110 I. C. 127=28 L. W. 880 = 
A. I. E. 1928 P. C. 116 = 55 M. L. J. 627 (630 1). 

BOHEA TEIBES. 

■ -Business and habits of. 

Bohra Brahmins belong to the Bohra tribe, or brother- 
hood, whose members follow the business of money-lending — 
an astute class well accustomed to keep books and record 
events from which large pecuniary results might follow, and 
fully alive to the importance of preserving those records, 
and producing them when engaged in legal controversies in 
which they might be decisive. {Lord Atkinson.) LAL 
KUNWAR V. CHIRANJI I^AL. (1909) 37 I. A. 1 (3) = 
32 A. 104(107 8) = 7 M. L. T. 67 = 11 C. L. J. 172 = 
14C W N 286 = 12 Bom. L. E. 244 = 6 I. C. 249 = 

20 M. L. J. 182. 

BOITOKANAH. 

Meaning of. 

Hoilokanah appears to mean a house, or the part of a 
house, used for sitting or reception rooms, where entertain- 


BOITOKANAH— (C^;///./.) 

ments are usually given, and business transacted. The 
ladies of the family do not commonly enter these rooms, 
which, when in the same house with the Zenana, are usually 
the outer rooms (396), {Sir Montague E. Smith.) GaNEN- 

DRo Mohun Tagore z'. Kajah Iutiendro Mohun 
Tagore. (1874) 1 I. A. 387 = 14 B. L. E. 60 = 

22 W. E. 377 = 3 Sar. 396= 3 Suth. 47. 

BOMBAY ACTS. 

Abolition of Town Duties, etc., Act XIX of 
1844. 

Ahmedabad Talukdari Act VI of 1862. 

City Improvement Act IV of 1898. 

City Land Revenue Act II of 1876. 

City Municipal Act III of 1888. 

Dekhan Agriculturists’ relief act XVII of 

1879. 

Disi rict Police act IV of 1890. 

Guzarat Taluqdars’ Act VI of 1888. 

Mereditaky offices Act III of 1874. 

Nawab of Surat Act XVIII of 1848. 

Revenue Jurisdiction Act X of 1876. 

Titles to Rent-Free Estates act XI of 1852. 
Tramways Act I of 1874. 

Abolition of Town Duties, etc., Act XIX of 1844. 

Cesses on trades — Effect of Act on. 

Act XIX of 1844 simply abolished cesses on trades and 
did not render payment thereof illegal. If the parties who 
before the Act were legally liable to the payment of such a 
cess had chosen to continue it afterwards as a voluntary 
contribution, they would have been quite at liberty to do so 
(106-7). {Lord A/acnaghten.) Shri KaLYANRAIJI v. 

mofussil Company, ltd. (1890) 17 I. A. 103 = 

14 B. 526 (532) = 6 Sar. 678. 

Cesses on trades — f.ago payable to proprietor of local 

temple on all cotton bought in and exported from place — 
P'nforceability of. 

The pl:»intiff in the suit was the managing proprietor of a 
temple in Broach. In that capacity he claimed to be entitled 
to a lago, or perquisite or tax, of two annas per bale on all 
cotton bought in and exported from Broach. 

From time immemorial, before and up to the year 1844, 
that lago was claimed and received as of right by the mana- 
ging proprietor of the temple for the time being, and it was 
assumed that the claim had a legal origin, and that, but for 
Act XIX of 1844, it would have l>een enforceable in a Court 
of Law. The question was whether it w'as a cess or tax on 
a trade within the nieaning of that Act and was therefore 
incapable of being enforced in a Court of Law. 

Held, that it properly came within the description of a cess 
or tax on a trade, and, having been abolished by the Act, it 
w’as incapable of being enforced in a Court of Law (106). 

It is a cess of a mixed kind, local and indirect, upon a 
particular trade — the trade of a cotton buyer carried on in 
Broach — attaching when the article of merchandise in which 
the trader deals is bought in Broach and exported from 
Broach (106). {Lord Macnaghten.) Shri KALYANRAIJI 

V. Mofussil Company, ltd. (1890) 17 I. A. 103 = 

14 B. 626 (630-1) = 6 Sar. 678. 

Cesses on trades and professions — Meaning. 

It W’as argued that the expression “ cesses on trades and 
professions ” in Act XIX of 1844, having regard to the 
expressions found in the immediate context, ought to con- 
fined to cesses in the nature of license duties for carrying on 
trades or professions. There is no sufficient reason for giving 
the expression “ cesses on trades and professions ” the res- 
tricted meaning to which it is desired to confine it. The Act 
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Abolition of Town Duties, etc.. Act XIX of 1844 

abolishes cesses “ of every kind on trades “ under what- 
ever name levied” (105-6). {^Lord Alacnaghten.') Shri KaL- 
YANRAIJI V. MOFUSSIL CO., LTD. (1890) 17 I. A. 103 = 

14 B. 626 (630-1) = 6 Sar. 578. 

T<m}n dtities — Lago payable to proprietor of local 

temple ott all cotton bought in and exported from that place 
if comes under. 

The suit was brought by the plaintiff, the managing pro- 
prietor of a temple in Broach, claiming to be entitled in that 
capacity to a lago, or perquisite or tax, of two annas per 
bale on all cotton bought in and exported from Broach. 

Held^ that the lago in question did not come under the 
head of “ town duties” within the meaning of Act XIX of 
1844 (105). {Lord Macnagkten.) SHRI KaLVANKAIJI 2'. 
MOFUSSIL COMPANY, LTD. (1890) 17 I. A. 103 = 

14 B. 626 (530) = 6 Sar. 678. 

Town duties — Meaning of. 

The expression ” town duties” in Act XIX of 1844 is not 
to be confined to duties “ appropriated by law or custom to 
municipal purposes,” but extends to duties or cesses on 
goods brought into or carried out of a town, although levied 
by private persons (105). (Lord Macnaghtenf) SHRI KaL- 
YANRAIJI V. MOFUSSIL COMPANY, LTD. 

(1890) 17 I. A. 103 = 14 3. 526 (630; = 5 Sar. 578. 
Ahmedabad Talukdari Act VI of 1862. 

Applicability — Kashati lessees. 

Bombay Act VI of 1862 does not apply to kasbati lessees 
at all for the reasons given in the publication of Mr Peile 
dated 1867 in connection with the Act. They never were 
talukdars of Ahmedabad in tlie true sense. They did not 
lose their ancient right of ownership of their land by taking 
leases, as did the grassias, and therefore did not suffer the 
injustice which the statute was designed to remedy (249). 
(/x>rd Atkinsonf) StCHKTARY OF STATK FOR INDIA?'. 

Bai Kajbai. (1916) 42 I. A. 229 = 39 B. 625 (661 2) = 

19 C. W. N. 1087 = 18 M. L. T. 179 = 
17 Bom. L. E. 730 = 13 A. L. J. 963 = 2 L. W. 731 = 
(1915) M. W. N. 663 = 30 I. C. 303 = 29 M. L. J. 242. 

Construction of — Policy of Act to be regarded in 

matter of. 

The method adopted by the Ahme(lal)ad Talukdari Act 
VI of 1862 may have been a very arbitrary w’ay of dealing 
with creditors, but that was the policy of the Act, and in 
construing the Act it must l)e remembered that it recites 
that the talukdari estates could not be lawfully charged, 
encumbered, or alienated. It is said that that recital was 
wrong. The High Court state it to be wrong, and they state 
moreover that it was put in merely as a justification to the 
Government for dealing in the summary manner in which 
they did with the creditor’s rights. All that may l)e true. 
It may be true that the statement of the law is wrong, and 
the motive assigned may be true for aught their Lordships 
know. But supposing it is, it must be remembered that that 
was the idea in the mind of the I^egisiature, and all the provi- 
sions affecting creditors must be construed with reference to 
that idea, under which every I^enefit given to the creditor 
out of the talukdari estate would be in the nature of an 
indulgence, because he got something which he could not 
enforce by law (98). (Lord Hobhouse.) WaGHELa RaJSaNJI 

V. Sheikh Masludin. (1887) 14 1. A. 89 = 

11 B. 651 (662-3) = 6 Sar. 16. 

f^^bts and liabilities dealt with by — Straining of 
literal ordinary meaning of words of Act— Propriety. 

The Ahmedabad Talukdari Act is designed to set up the 
order of talukdars in an unembarrassed state^ and to restore 


BOMBAY ACTS— (Contd:) 

Ahmedabad Talukdari Act VI of 1862 — (Contd.) 

them their land within a period of, at most, twenty years, 
and it deals first with debts and liabilities existing at the 
commencement of the period of management, and secondly, 
w’ith debts or liabilities incurred during the period of manage- 
ment. In such an Act their I^rdshif)s think it impossible 
to come to any other conclusion than that it W'as intended 
to deal w’ith all debts and liabilitie.s which could possibly 
impose a charge on the talukdar at the end of twenty years, 
and that to strain words from their literal ordinary meaning 
would be an erroneous construction of the Act (99). (Lord 
Hobhousef) WaGHELA RaJSANJI ?/. SHEIKH MaSLUDIN. 

(1887) 14 I. A. 89 = 11 B. 551 (564)-^ 5 Sar. 16. 

' Object and policy of. 

The object of the Talukdari Act (VI of 1862) was to 
maintain the status and order of talukdars, which the 
Government as a matter of policy thought it important to 
maintain. They were a cla>s of gentlemen who had been 
living beyond their means; they had got very much embar- 
rassed, and they did not perform lljo.-e political objects which 
the Government thought of great importance to have per- 
formed in various parts of the country. Many Acts of the 
kind have Ixjen passed relating to different parts of the 
I country, and all with the same object. The method adopt- 
ed w’as, where a talukdari estate had reached a certain pitch 
of embarrassment, to make a declaration placing it under 
the management of an officer who was to manage for a term 
of years which might extend to 20 years. During that time 
he was to maintain the talukdar and his family, to pay all 
the expenses of the management, and then to apply the sur- 
plus to liquidate or settle the debts of the talukdar, in liqui- 
dation or settlement of tlie deljts and liabilities to which at 
the time of the declaration the talukdar was sul)ject, either 
personally or in respect of his landed estates. But at the end 
of the twenty years the estate was to l)e restored to the taluk- 
dar absolutely free of incumbrance excepting the Govern- 
ment tax. If the debts amounted to more than the surplus 
rents during the term would sufiice to pay, tho^e debts were 
not to I)e paid at all. That was tlie policy of the Act (97-8). 
(Lord LMhoi/se.) WAGHELA RAJSANJI 7-. .SHEIKH MaS- 
LUDIN. (1887) 14 I. A. 89 = 11 B. 651 (562-3) = 

6 Sar. 16. 

Ss. 9 and 12 — Debt or liability chargeable on 

talukdari estate— Liability inchoate at commencement of 
management and reaching maturity during period thereof 
if a — Proceedings against talukdar converting liability into 
money — Absence of—S. \2— Incurred — Meaning of. 

Defendant was the talukdar of Ahmedabad. He attained 
his majority in 1863, and, towards the end of 1863, his 
estate was placed under management under the Ahmedabad 
Talukdari Act. 

In 1858, while the defendant was a minor, his mother, 
acting as his guardian, executed a sale deed in respect of 
land belonging to the defendant’s estate in discharge of a 
debt binding upon the defendant. The land sold was re- 
presented to be rent free and was sold as being rent free. 
The mother entered into a covenant to indemnify the pur- 
chaser against any claim on the part of the Government to 
receive rent from the land sold. For the due performance 
of that covenant, she, by the sale deed, created a charge 
upon the other talukdari estates of the defendant. 

In the year 1871, the Government claimed rent against 
the purchaser in respect of the lantl sold by the mother, and 
that right to rent was finally established by decree about 
the year 1875, that is, during the period of management of 
the talukdari officer. 

In a suit by the purchaser to enforce the covenant, heLf 
reversing the High Court, that the case fall under S. 9, oi 
under S. 12, of the Ahmedabad Talukdari Act VI of 1882, 
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and that the charge created by the covenant was not enforce' 
able against the talukdari estate of the defendant (100), 

It is true that when the management commenced the 
liability was not one that was measurable in money. It 
may not have been the subject of a claim against the estate. 
But it does not at all follow that it was not a liability which 
S. 9 was calculated to bar. All liabilities were to be notified, 
and even if there were any so situated that the creditor 
could get nothing, the intention of the Legislature to bar 
every liability that existed then is a plainly expressed inten- 
tion (99-100). 

As to S. 12, the High Court seem to think that, as there 
was no debt when the period of management commenced, 
and there were no proceedings subsequently to which the 
talukdar was a party which converted the liability into a 
money claim, no debt was “incurred” subsequently within 
the meaning of that section. That is not the meaning of 
the word “incurred”. The word “incur” is constantly 
used in the sense of meeting with, of being exposed to, of 
being liable to ; and in that sense the talukdar did incur 
debt. The liability was inchoate in 185S. and it reached 
its maturity sometime between 1871 and 1875. If it was 
not a liability existing in the year 1863 when the period of 
management commenced under S. 9, then it must be either 
a debt or liability incurred during the period of management. 
It is not necessary to decide under which section the case 
falls (100). {Lord liohhousc.) \V AGHELA RaJSANJI t/. 
Sheikh Masludin. (1887) 14 I. A. 89 = 

11 B. 561 (566 6) = 5 Sar. 16. 

S. 12— Incurred— Meaning of. UNDER THIS 

ACT, Ss. 9 AND 12. 

City Improvement Act IV of 1898. 

Ss. 41 and 45 — Street schemes iu Bombay — Compul- 


sory expropriation and impropriation of oxoners of land of 
adjoining street— Compulsory impropriation— Paymeut for 
—OrvnePs liability for — Street to be fvrmeU—Meajiing of— 
Bombay City Ahtnieipal Act III of 1888, Ss. 29/, 300 

301. 

Not a word is said in Ss. 41 and 45 of the City of Bombay 
Municipal Act HI of 1888 to indicate either (1) that the 
building line of the street must, once indicated, remain by 
reason of that original indication, and not be open to change 
or patting forward. Should experience suggest this to be for 
the best ; nor (2) is anything said to indicate that the street 
taken over “to l>e formed” is anything different in dimen- 
sions from the street to be handed back when formed 

(241-2). . 

Ss. 41 and 45, the one as to taking over a street to be 
formed” and the other as to handing the formed street back, 
are correlative to each other. The section does not mean 
merely “intended to be formed” when a notice is made, but 
it refers to that ground and no other which is used as a 
street and for the purposes thereof, and that no transfer 
from the municipality is effected to the board of anything 
else. If, therefore, a line originally indicated is changed the 
line of the street to be formed is changed and the whole 
transaction is modified in this sensible and practical manner. 
It is only in this way that the word “revest" in the Corpora- 
tion becomes intelligble. What is to revest in the munici- 
pality is just that which when formed as a street had been the 
subject of that interim divesting to the Board as the street- 
forming authority. And the whole theory of the trustee’s 
case — namely, that in virtue of a notice taking over from 
the municipality a certain street of Bombay to be formed as 
a new street by the Board thereby vested the whole of the 
old street in it, although a strip of the old street never was 
formed as a new street — falls to the ground (242). 
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When therefore the regular line of a street was altered and 
the owner of adjacent land required to set forward his build- 
ing on part of the old street, held, that the strip of the old 
street which was never formed into the new street had never 
vested in the Improvement Trust, that it remained the pro- 
perty of the AIunicipal Corporation, and that when such 
ownei of adjacent land was ordered by the Commissioner to 
set forward his building upon it, it became his property in 
virtue of S. 301 (3) of the Municipal Act of 1883. 

Held , further, tliat as the Act made no provision for pay- 
ment by such an owner, no price was payable by him for the 
projection on which he was required or allowed to build. 
i^Lord Shaw.) KaTNALAL ChUNILAL PaNALAL v. 

Municipal Commissioner of Bombay. 

(1918)45 I. A. 233=43 B. 181 = 

21 Bom. L. E. 114 = 29 C. L. J. 138 = 17 A. L. J. 1 = 
25 M. L. T. 103 = 9 L. W. 171=(1919) M. W. N. 321 = 

23 C. W. N. 441=48 I. C. 404 = 36 M. L. J. 1. 

City Land Eevenue Act II of 1876. 

Certified extract of Rent-roll of "'quit apid ground 
renP laud — Statepuenls iu, as to nature of tenure of land — 
Correctness of — Gewernmenfs right to dispute, as against 
mortgagee acting on faith of extract. 

The appellants (mortgagees of certain land in the City of 
Bombay) sued the Secretary of State for India for a declara- 
tion that the land mortgaged was of quit and ground rent 
tenure and that the defendant was estopped from treating 
the land as of sanadi tenure and had no right to resume 
possession of the same. Tlie case for the appelLants was 
that they advanced the mortgage amount to the mortgagor, 
relying on statements in certified extracts from the rent-roll 
of quit and ground rent land, kept in the office of the Col- 
lector of Bombay, to the effect that the land was of quit and 
ground rent, and not of sanadi tenure. They (appellants) 
alleged that by reason of the references and omissions in 
the copies of the extracts, as well as in the Collector’s notice 
and in certain bills sent in l)y the Collector for the rent due, 
the action of the Collector had estopj>e(l the defendant from 
denying that the land was of quit lent as distinguished from 
sanadi tenure. 

Held, that the defendant was not estopped from treating 
the land as sanadi as distinguished from quit rent tenure 
(191). (discount Haldane.) MekWANJI MUNCHERJI 

Cama V. Secretary of State for India. 

(1915)42 I. A. 185 = 39 B. 664 (681) = 

19 C. W. N. 1056 = 2 L. W. 701 = (1915) M.W.N. 636 = 

13 A. L. J. 1026 = 30 I. C. 539 = 29 M. L. J. 299. 

Object and scope of — Register maintained under Act 

— Purpose of. 

The Act (Bombay City Land Revenue Act, 1876) must be 
treated as defining the extent of the rights of any one who 
consults the maps, register, and records at the office, and 
in order to ascertain these rights the Act must be read as a 
whole and its purpose ascertained. The Act is one which 
makes provision for the administration and collection of the 
land revenue of the Government in the City of Bombay. It 
is for this purpose only that it sets up machinery. The 
object is to ascertain who is liable to pay. The Collector is 
a revenue official, and it is only in so far as the collection of 
revenue is concerned that he is entrusted with the duty of 
preparing a register and keeping records. The public are 
given access to these only in order to satisfy themselves that 
they are being properly assessed. The Act does not purport 
to establish a system of registration of title, which is to 
supersede other means of conveying or registering the title 
to land or to relieve purchasers or mortgagees from the 
ordinary obligation to see that they get what they have con- 
tracted to get. No doubt the register is of considerable 
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use even for conveyancing purposes. But neither the langu- 
age of the statute nor the character of the officials, who 
have the duty of keeping it, is such as to indicate an invita- 
tion to the public to rely on statements in the records as to 
title which may have to be made incidentally, but which are 
not expressed and do not purport to be decisive either of 
the rights of the Government or of those of the individual 
as to matters which go beyond liability to contribute to 
land revenue (1901). (Viscount Haldane.) MeKWANJI 

Muncherji Cama V. Secretary of State for India. 

(1915) 42 1. A. 185 = 39 B. 664 (680-1) = 
19 C. W. N. 1066 = 2 L. W. 701 =(1916) M.W.N. 536 = 
13 A. L. J. 1026=30 I. C. 539 = 29 M. L. J. 299. 

S. 36 — Rent-roll of quit and ground rent land — 

Entry in — Title of Government if affected by. 

It is unnecessary to deal separately with the question 
raised under S. 35 of the Act (Bombay City Land Revenue 
Act, 1876) as to whether any right, title, or interest of the 
Government could l>e affected by the registered entry (191). 
(Viscount Haldane.) MERWANJI MUNCHERJI CaMA 7'. 

Secretary of State for India. 

(1916) 42 1 . A. 186 = 39 B. 664 (681 2) = 
19 C. W. N. 1056 = 2 L. W. 701 = 
(1915) M. W. N. 636 = 13 A. L. J. 1026 - 

30 I. C. 639 = 29 M. L. J. 299. 

City Municipal Act III of 1888. 

Object of. 

The main object of the City of Bombay Municipal Act, 
III of 1888, was to set up with sufficient powers a street- 
making authority, and, when its function as such was expir- 
ed, to have the street which had been reconstructed or made 
by the board thereupon handed back to the corporation 
(241). (Lord Shaw.) RaTANLAL CHOONILAI, PANALAL 
V . MUNICIPAL COMMISSIONER OF BOMBAY. 

(1918) 46 I. A. 233 = 43 B. 181 (195) = 
21 Bom. L. B. 114 = 29 C. L. J. 138 = 17A.i. J. 1 = 

26 M. L. T. 103 = 9 L. W. 171 = 
(1919) M. W. N. 321 =23 C. W. N. 441 = 

48 I. C. 404 = 36 M. L. J. 1. 

S. 296 — Public street — Projected improvement of — 

Acquisition of extra ground contiguous to, but beyond ^ 
actual limits of widened street — Power of Municipality — 
Acquisition with intention of erecting new buildings thereon 
and afterwards of reselling the land with the buildings on 
it. 

The question was whether the defendants, the Municipal- 
ity of Bombay, were not entitled under the City of Bombay 
Municipal Act, 1888, to acquire compulsorily the property of 
the deceased appellant in connection with a projected im- 
provement of a public street. The Municipality proposed in 
improving a certain street, not only to widen it, but to take a 
certain amount of extra ground contiguous to, but beyond, 
the actual limits of the widened street, with the avowed 
intention of erecting new buildings thereon and afterwards 
reselling the land with the buildings on it. 

Held^ affirming the High Court, that the Municipality had 
power, under S. 296 of the City of Bombay Municipal Act, 
read with Ss. 90-2 thereof, to acquire the suit property for 
the said purposes. (Lord Dunedin.) KhanDARAO Vithoba 

Kose V. Municipal Corporation of Bombay. 

(1923) 61 1. A. 14 = 48 B. 186 = 19 L. W. 1 = 
, 22A.L. J. 11 = A. I. B. 1924P.C. 3 = 
(1924) M. W. N. 77 = 26 Bom. L. B. 193 = 
10 0.& A. L.B. 121=28 0. W. N. 376 = 
33 M. L. T. 462=39 0. L. J. 201 = 79 I. O. 948 = 

46 M. L. J. 169. 
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Ss. 296, 297 and 301 — Acquisition of land — Powert 

of Municipality^E'ormation of regular line — Public street 
--Collateral object — Basis of compensation. 

There is nothing in the City of Bombay Municipal Act 
which prescribes the frame of mind in which the Commis- 
sioner is to exercise the power given by S. 297 of the Act, 
or which restricts the objects for which he is to exercise them 
lo the mere regulation of the street in question or to the 
creation or preservation of a regular line in it (129). 

Elphinstone Road, which was within the area of the Muni 
cipul Corporation of Bombay, intersected at right angles and 
by level crossings two railway lines, which ran parallel with 
and close to one another. The appellants were the owners of 
a plot of land fronting the road and lying in the north-east 
angle between the road and the railways. The Municipal 
Commissioner for the City of Bombay, purporting to act 
under S. 297 of the City of Bombay Municipal Act, 1888, 
prescril)ed a line on tlie north side of the road as the regular 
line of the street, which was so drawn that part of the appel- 
lants’ land, namely, the front part, fell within it, and he duly 
gave notices and took possession of that land in order that, 
within S. 299 of the Act, that part of the appellants’ land 
might thus be acquired by the Corporation, and might thence- 
forward be deemed part of the Elphinstone Road. In point 
of fact, the line so prescribed was in substitution for an 
earlier prescril^ed line. The Commissioner acted in good 
faith, for the benefit, as he supposed, of the Corporation 
which he represented, and, as he conceived, in the discharge 
of his duty. The appellants contended that the compensa- 
tion to lx? paid to them must be calculated according to the 
provisions of the Land Acquisition Act, 1894, and not 
according to the provisions of S. 301 of the City of Bombay 
Municipal Act, because the Commissioner acted not with a 
single eye to the creation and preservation of a regular 
])oundary to Elphiiistone Road as an end in itself, but witli 
the ulterior object of extending the road in order to Ixi able 
to raise it by an incline to the level of the necessary over- 
bridge. 

Held, that there was nothing in the Act which either 
entitled the appellants to investigate his motives or had the 
effect of invalidating his action on account of the pnrpose, 
with which in fact he prescribed the regular line of the street, 
and that, accordingly, the compensation payable was to be 
calculated according to S. 301 of the City of Bombay Muni- 
cipal Act, and not under the Land Acquisition Act, 

The “ preservation of the line of the street” is not laid 
down as the definite and sole object for which the power is to 
be exercised. It may be the immediate effect of that exer- 
cise, but certainly it is not more (129). (Lord Sumner.) 

Narma V . Municipal Commissioner for Bombay. 
(1918) 45 I. A. 126 = 42 B. 462 = 23 C. W. N. 110 = 
20 Bom. L. R. 937 =(1918) M, W. N. 840 = 
8 L. W, 548 = 48 I. C. 63 = 24 M. L. T. 297. 

Ss. 297, 300 and 301 — Street — Formation — Owner 

of adjoining land ordered to set forw'ard his building — 
Ownership of such parts. See BOMBAY ACTS — CITY 

Improvement Acr (IV of 1898), Ss. 41 and 45. 

(1918) 46 I. A. 233 = 43 B. 181. 

-S. 310 (2) — Scope and effect — Compulsory impro- 

priation — Payment by owner in respect of. 

While the City of Bombay Municipal Act III of 1888 
makes provision for the compulsory expropriation of an 
owner, it makes no provision whatever for a payment by the 
owner in respect of what may be termed compulsory impro- 
priation. What the I.egislature has done, and all that it 
has done upon that subject, is contained in S. 310, sub-S. 2, 
of the Act (244). (Lord Shaw.) RaTANLAL CHOONI- 
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LAI- Panalal z. Municipal Commissioner for pom- 

bay. (1918) 45 I. A. 233=43 B. 181 (198) = 

21 Bom. L. R. 114 = 29 C. L. J. 138 = 17 A. i. J. 1 = 
25 M. L. T. 103 = 9 L. W. 171 =(1919) M. W. N. 321 = 

23 C. W. N. 441=48 1. C. 404=36 M. L. J. 1. 

Dekhan Agriculturists’ Relief Act XVII of 1879. 

Spi'cial relief uuder^Riifht to — Suit in form one for 

redemption but in reality not so. 

Special relief under the Dekhan Agriculturists* Relief Art 
cannot be granted in a suit, which is, inform, a suit for 
redemption, but in reality, is a suit to recover proi^eity of 
which the rightful owner has l)een deprived l>y fraud. {Lord 
Macnaghtenf) MUSSAMMAT IUCHI v. BIKHCHANT) 

Jiomal. (1910) 8 A. L. J. 105 = 13 Bom. L. R. 56 = 
15 C. W. N. 297 = 9 I. C. 393 = 9 M. L. T. 199 = 
13 C. L. J. 69 = (1911) 2M. W. N. 59=21 M. L. J. 89. 

District Police Act IV of 1890. 

Ss. 25 and 25-A — Action of Government and of /Jis- 

trict Magistrate under — Propriety of — Questioning of , in 
Civil Courts — Permissibility. 

There is no issue before their Lordships with regard to the 
propriety of applying Ss. 25 and 25-A of the Act under the 
circumstances which had arisen, and they express no opinion 
about it, but they are not to be taken as suggesting that any 
question could be raised as to the action of the Government 
and District Magistrate in itself. Those who are called on 
to apply such an Act as this have not only the power but the 
duty of enforcing it when, in their judgment, a case has 
arisen which calls for its application. They are the best and 
the only judges in that matter (347-8). (yiscount Sumner.) 

Bhagchand D.\gadusa V . Secretary of State for 
India. (1927)54 I. A. 338 = 61 B. 725 = 

32 C. W. N. 61 = 26 L. W. 809=104 I. C. 26 = 
26 A. Ii. J. 641 = 29 Bom. L. R. 1227 = 
(1927) M. W. N. 561 = 46 C. L. J. 76 = 1 Luck. 291 

A. I. R. 1927 P. C. 176 =53 M. L. J. 81. 

Incidence of tax under — Determination of — Execu- 
tive or Judicial Act. 

In regard to each of the Ss. 25 and 25-A of the Bombay 
District Police Act IV of 1890, it is to be noticed that the 
determination of the incidence of the tax is an executive and 
not a judicial act. It is a function of the Government in the 
one case, and of the District Magistrate in the other, but in 
lx>th cases its character is the same (344). {discount 
Sumner.) BHAGCHAND DAGADUSA v. SECRETARY OF 

State for India. (1927) 54 I. A. 338 = 51 B. 725 = 

32 C. W. N. 61 = 26 L. W. 809 = 104 I. C. 26 = 

25 A. L. J. 641 = 29 Bom. L. R. 1227 = 
(1927) M. W. N. 661 = 46 C. L. J. 76 = 1 Luck. 291 = 

A. I. R. 1927 P. C. 176 = 53 M. L. J. 81. 

Tax under — Retrospective imposition — I m>alidity or 

ground of — Payment imposed de futuro — Dates being mere 
elements in calculation — Discrepancy in, as to date of com- 
mencement of first year- — Effect — I rregularity merely. 

Where the payment imposed was imposed de futuro and 
the dates were mere elements in a calculation of the amounts 
and dates of the instalments, held^ that a discrepancy as to 
the date of commencement of the first year was a mere 
irregularity, that there was nothing retrospective about the 
matter, and that the tax was not illegal on the ground of its 
being a retrospective impasition (349). {Viscount Sumner .) 

Bhagchand Dagadusa v. Secretary of State for 
India. (1927) 64 I. A. 338 = 51 B. 725 = 

32 C. W. N. 61 = 26 L. W. 809 = 104 I. C. 25 = 

26 A. L. J. 641 = 29 Bom. L. R. 1227 = 
(1927) M. W. N. 561=46 C. L. J. 76 = 1 Luck. 291 = 

A. I. B. 1927 P. 0. 176 =63 M. L. J. 81. 


BOMBAY ACTS-:<7^«/rf.) 

District Police Act IV of 1890 Ss. 26 and 26-A 

— {Contd.) 

Taxation — Power of., under sections — Exercise of^ if 

restricted to one occasion only- — Exhaustion of^ by single 
exercise. 

There is nothing in either of the Ss. 25 and 25-A of 
the Act to restrict the exercise of the taxing function to one 
occasion and one occasion only. The powers which they give 
are not exhausted by a single exercise. The finality referred 
to in S. 25-A, sub-S. 4, relates ex. lusively to the Commis- 
sioner’s function of review. The directions of the District 
Magistrate are not capable of being challenged otherwise 
than is thereby provided, but it is quite a different thing to 
say that the giving of one direction exhausts all the Magis- 
trate’s powers and leaves him thereafter incapable of any 
substituted or amending action. Such a provision would be 
appropriate only to the judgment of a Court and not to 
administrative action such as this. Such a construction 
would tend to deprive the enactment of its practical utility 
(344). {Viscount Sumner.) BHAGCHAND DaGADUSA v. 

Secretary of State for India. 

(1927) 54 I. A. 338 = 51 B. 725 = 32 C. W. N. 61 = 
26 L. W. 809 =104 I. C. 26 = 25 A. L. J. 641 = 
29 Bom. L. R. 1227 = (1927) M. W. N. 661 = 
46 C. L. J. 76 = 1 Luck. 291 = A. I. R. 1927 P. C. 176 = 

53 M. L. J. 81. 

I'axatioH of section of inhabitants — legality of — 

Complicity active on their part— Proof of — Necessity. 

The Act does not require proof of the active complicity of 
a section of the inliabitants before such an order as the Act 
contemplates can be made. To imply such a requirement 
would defeat the objects of the Act. It is the e.ssence of 
measures of this kind, which in one form or another are not 
uncommon, that one class has to pay for the misdeeds of 
another, but this in itself constitutes no objection to the 
course that was taken (347). {Viscount Snmner.) Bha(L 
chand Dagadusa v. Secretary of Si ai'e for India. 

(1927) 54 I. A. 338 = 51 B. 725 32 C. W. N. 61 = 

26 L. W. 809=104 I. C. 25 = 25 A. L. J. 641 = 
29 Bom. L. R. (1227) = 1927 M. W. N 561 = 
46 C. L. J. 76 = 1 Luck. 291 = A. I. R. 1927 P. C. 176 = 

53 M. L. J. 81. 

— Ss. 26, 25-A and 79 — Additional Police — Compen- 
sation for damage by rioting — Taxation for — Notification 
fjs to — I r regularities in — What amount to — Effect. 

Where there has been substantial conformity with the 
provisions of S. 25-A of the Act, mere errors of form in the 
Notification Issued by tlie Government do not vitiate the 
proceedings, and, in any case, errors and irregularities in the 
Notification are cured by S. 79 of the Act (346). 

In consequence of rioting in a municipal district the 
Government of Bombay made an order under S. 25 of the 
Bombay District Police Act IV of 1890, for the employment 
of additional police there, and an order under S. 25-A of the 
Act, for compensation for damage done, and directed that 
the exi^ense in both respects should be recovered to a large 
extent from the Mahomedan weavers, who as a class were 
responsible for the rioting. It was found impossible to 
collect from the weavers. Accordingly by a Notification 
dated 6 — 6 — 1923. the Government directed that the sums 
still requited for lx)th purposes should be recovered by the 
Ccllector from the shop-keepers, who were in a position to 
pass the charge on to weavers. The. earlier orders were not for- 
mally cancelled. As regards the co.st of the additional jx^ice. 
the Government’s direction was actually expressed to l)e in 
supersession of the previous notifications dealing with the 
incidence of the payments, and the substituted incidence, 
which was in other words a new tax. was descriljed alike for 
the police and for the compensation payments. There were, 
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BOMBAY ACTS— 

District Police Act IV of 1890 Ss. 26 26-A and 79 

— (^Contd,) 

however, no words showing expressly, as to the compensation 
charge also, that the taxing part of the notification was new. 

Held, that Ijeing, in fact, a substitution for the previous 
tax and sufficiently so described in the case of the police 
charges, it was a mere defect of form not to have reiterated 
the words showing expressly, as to the compensation charge 
also, that the taxing part of the notification was new (346). 
{Viscoufit Sumner,) BHAGCHAND DaGADUSA v. SECRE- 
TARY OF STATE FOR INDIA. (1927) 54 I. A. 338 = 

51 B. 725 = 32 C. W. N. 61 = 26 L. W. 809 = 
104 I. C. 25=25 A.I^. J. 641=29 Bom. L. E. 1227 -- 
(1927) M. W. N. 561=46 C. L. J. 76=1 Luck. 291- 

A. I. E. 1927 P. C, 176 = 53 M. L. J. 81. 

Ss. 26 (4) and 26(1) — Collection of tax through 

Municipality, when there is one — Prcnfsioft as to — Manda- 
lory — Non compliance with — Mare than mere irregularity. 

The provision in Ss. 25 (4) and 26 (1) of the Bombay 
District Police Act of 1890, that, when Government decrees 
integrally a levy for the recovery of the cost of additional 
police, its execution must t^e put into and left in the hands 
of the municipality, when there is one. until default is made, 
is more than a form, which might be waived, or a matter, in 
which irregularity is excused. It cannot be a mere irregu- 
larity to disregard an express statutory prescription, however ' 
lionestly or excusably, nor is a short cut permis.sii>le l>ecause : 
the prescribed course promises little advantage. The Police 
Act interposes between the punitive action of tlie Govern- 
ment and the incidence of the burden on the individual the 
executive action of a municipality which may be supposed to 
feel a responsibility towards its rate-payers and to mitigate, 
from their point of view, the severity of the chastisement. 

It has, therefore, a constitutional importance, w'hich must be 
recognised, w hether the practical moment of this arrange- 
ment is really consideralrle or not (352). (K iscount Sumner.) 
BHAGCHAND Dagadusa Secretary of State for 
India. (1927) 64 I. A. 338- 61 B. 725- 

32 C. W. N. 61 = 26 L. W. 809 = 104 I. C. 26- 
26 A. L. J. 641 = 29 Bom. L. E. 1227 = 

( 1927) M. W. N. 661 = 46 C. L. J. 76 = 1 Luck. 291 = 

A. I. E. (1927) P. C. 176 = 63 M. L. J. 81. 

S. 26-A, sub-Ss. 1 (a) and 1 (b) — Magistrate's j 

action under — Judicial or Executive — Action under sub-S. 1 
(/^) taken under instructions or on recommendattons from 
superiors — Validity — Commissioner's sanction — Mode of 
giving. 

Whatever may l>e said of the inquiry under S. 25 A,-sub- 
S. 1 (a), into claims to be compensated for the damage sus- 
tained, the magistrate’s action under S. 25-A, sub-S. 1 {b), 
is not a judicial proceeding, and there is nothing in the Act 
which requires that his action in this matter should be taken 
wholly on his own initiative or without instructions or 
recommendations from his superiors. Even the Commis- 
sioner’s sanction is only stated to be previous ; it is not 
required to be given once for all. Nothing prevents it from 
being given from time to time or after consultation, nor is 
there anything about it which confines it to starting the 
magistrate on a course of action, which he is thereafter to 
pursue independently and alone (344). {Viscount Sumner.) 
BHAGCHAND DaG.\DUSA V, SECRETARY OF STATE FOR 

India. (1927) 54 I. A. 338 = 61 B. 726= 

32 C.W.N. 61 = 26 L. W. 809 = 104 I. 0. 26 = 
26 A. L. J. 641 =29 Bom. L. E. 1227 = 
(1927) M.W. N. 661 = 46 0. L. J. 76 = 1 Luck. 291 = 

A. I. E. 1927 P. C. 176 =63 M. L. J. 81. 

Guzarat Talukdars’ Act VI of 1888. 

Ss. 73 and 68 — Effect ops kasbati lessees — ‘ Right of 

occupancy ” — Meaning of. 



BOMBAY ACTS— (C^7«/rt^.) 

Guzarat Talukdars' Act VI of 1888. Ss. 73 and 68 

— {CoPttd.) 

It is seriously contended that the effect of this substitution 
of the words “ the right of occupant y ” for the words ‘‘ the 
right or interest of a taluqdar ” in or to his holding (in S. 73 
of Bombay Act VI of 1888) is that a kasbaci’s interest in a 
leasehold held for a term of years is changed in its nature 
and Ijeconies a hereditable and tran.sferable property, not- 
withstanding that by the very conditions of the lease his 
interest is limited to a term, and he is restrained from 
alienation ; and notwithstanding also that by S, 68 of this 
Code it is enacted that an occupant is entitled to the use and 
occupation of his land for the period, if any, to which his 
occupancy is limited. These two sections, in their lordships’ 
view, plainly mean that a lessee, wiiether a true “ talukdar ” 
or a “ thakur ”, “ niewassie,” “ kasbati,” or “ naik,” is 
bound by the terms of his lease, one term of which is that he 
shall only occupy for the term ol years for wliich a lease for 
years is granted, and prima facie no longer (250). {foril 
Atkins-n.) SECKKTXKV OF ST.ATE FOR INDIA v. Bai 
Kajbai. (1915)42 1. A. 229 - 39 B. 625 (663) = 

19 C. W. N. 1087 = 18 M. L. T. 179 = 
17 Bom. L. E. 730 = 13 A. L. J. 953 - 2 L. W. 731 = 

(1915) M.W. N. 563 = 30 I. C. 303 = 29 M. L. J. 242. 

Hereditarv Offices Act III Of 1874. 


Contribution illegally levied under — Suit for re- 
fund of — Limitation — Suit in time from date of levy — 
Suit out of time from date of order imposing contribution 
—Effot. 

In 1906 an order was made under Bombay Act III of 
1874 deciding that the respondents were representative wat- 
andars and making tlie remuneration for the watan services 
a charge on lands in the possession of appellants. The order 
was illegal inasmuch as, as early as I8f)4, the same had in 
proceedings under Act XI of 1852 been finally declared to 
be free of assessment. The order of 1906 was confirmed in 
1908 l)y a Goveinmcnl resolution, and entries in accordance 
with it were made in tlie watan register. In a suit brought 
by the appellant in l9l3 for a declaration that the lands in 
his pos.session were not liable for su' h a contribution, and 
for a return of the contribution levied on him, held, that the 
suit was not barred because the appellant had failed to file 
a suit to set aside the order imposing the contribution within 
the period limited for filing such a suit (394). 

If the order was illegal, the plaintiff was not bound to file 
a suit to set it aside, but was entitled to wait until it was 
enforced against him, and the attempt to enforce it against 
him gave him a good cause of action, which was admittedly 
within time (394). {Sir John Wallis.) TaXMANRAO 
MADHAVRAO V. Shkiniwas lingo. 

(1927) 54 I. A. 380 = 51 B. 830 = 46 C. L. J. 393 = 

39 M.L. T. 627 = 29 Bom. L. E. 1484 = 
A. I.E. 1927 P.C. 217 = 27 L. W. 642=53 M. L. J. 476. 

Contribution under — Illegal levy of — Suit for refund 

of — Civil Courts — Jurisdiction — Bombay Act X of 1876, 

S. 4— Effect. Bombay Acts— Revenue Jurisdic- 

tion act X OF 1876, S. 4— Bombay Hereditary 
Offices act III of 1874. (1927) 54 I. A. 380 (396) = 

61 B. 830. 

-Retrospective operation of. 

The provisions of Bombay Act III of 1874 are in some 
degree retrospective (166). {Sir Robert P. Collier.) ADRI- 
SHAPPA BIN GADGIAPPA V. GURUSHIDAPPA. 

(1880)7 I. A. 162 = 4 B. 494(603)=7 C. L. E. 1 = 

4 Sar. 154 = 3 Suth. 767. 

Nawab of Surat Act XVIII of 1848. 

Distribution of Ninoab's property by Governor of 

Bombay in Cimticil pursuant to — Petition to P, C, against 
— Maintainability. 
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BOMBAY ACTS— 

Nawab of Suart Act XVIII of 1848— (C<v//, A) 

7'he proceeding of the Governor of Bombay in Council 
distributing the Nawab’s property pursuant to the power 
given by Act XVIH of 1848 is not an act of a Court, Judge, 
or ludicial Officer, within the meaning of S, 3 of the Statute, 
3rd and 4th Will. IV., c. 41, but is the act of a person or 
body not in any sense judicial ; delegated and authorised to 
perform a particular function as to the responsibility for the 
exercise of which, or as to any appeal from that exercise, 
they were exempted by the legislature which created them. 

Heldy therefore, that without a special reference by the 
Queen in Council under S. 4 of 3rd and 4th Will. IV., 
c, 41, and as a matter of right, a petition complaining of 
such a proceeding of the Governor of Bombay in Council 
could not be entertained by the Judicial Committee (509). 
(ZW Justice Ktiight Bruce.') NAWAB OF SURAT, /« re, 

(1854) 6 M. I. A. 499. 

lyistributiou of /S/awali's property by Giyi'crtior of 

Bombay tn Council pursuant to — Proceeding relatin to — 
Judicial or Administrative. 

The intention of Act XVIII of 1848 was not to create a 
Court ; its intention was to delegate, either arbitrarily, or 
subject to certain limitations of discretion, the administra- 
tion and distribution of the Nawab’s property, but in such 
a way that the administration and distribution should not 
be judicially questioned. The Indian Legislature vested the 
power of dealing with the Nawal/s property in a particular 
individual or a particular body, and declared that its acts 
shall not be liable to be questioned in any Court of Law or 
Equity. The proceeding of the Governor of Bombay in 
Council distributing the Nawab’s property pursuant to the 
power given by Act XVIII of 1848 is not an act of a Court, 
Judge, or Judicial Officer within the meaning of S. 3 of the 
Statute, 3rd and 4th Will IV., c. 41, but is the act of a per- 
son or body not in any sense judicial ; delegated and autho- 
rised to perform a particular function as to the responsibi- 
lity for the exercise of which, or as to any appeal from that 
exercise, they were exempted by the legislature which creat- 
ed them (508-9). {Lord Justice Knight Bruce.) NawaB 
OF Surat, In re. (1864) 5 M.I.A. 499. 

Revenue Jurisdiction Act X of 1876. 

S. Bombay Hereditary Offices Act 111 of 1874 — 

Illegal levy of contribution under — Suit for refund of — 
Civil Courts — Jurisdiction of^ to entertain suit. 

Where, in a case in which there had been an adjudication 
under Bombay Act XI of 1852 that the lands in plaintiff’s 
possession were not liable to contribution under Bombay Act 
III of 1874, the Government illegally imposed and levied a 
contribution on the plaintiff under that Act, held^ that a suit 
by the plaintiff for the recovery of the amount so collected 
from him was not barred under S.4 of Act X of 1876 (395). 
{Sir John Wallis.) LaxMANRAO MadhavRAO v. ShRI- 
NIWAS LINGO. (1927) 54 LA. 380 = 61 B. 830 = 

46 C.L.J. 393 = 39 M.I*. T. 627 = 29 Bom. L. R. 1484 = 

A.I.R. 1927 P. C. 217 = 27 L.W. 642 = 

63 M. L. J. 476. 

Civil Courts — Suit to recover office and alter Watan 

register — Jurisdiction to entertain. 

Under S. 4 of the Bombay Revenue Jurisdiction Act X 
of 1876, a Civil Court has no jurisdictian to entertain a suit 
for declaration that the plaintiffs were watandar patils and 
kulkamies of the village, and for cancellation of the watan 
register. The words of the section are wide enough to pre- 
clude the Courts from entertaining any claim to the watan 
offices in opposition to the claim of the hereditary offices 
recognised or appointed under the Act, and also any claim 
for the c'ancellation of the watan register (393-4). {Sir John 


BOMBAY ACTS— (C^7W.) 

Revenue Jurisdiction Act X \%l^~—{Conidf) 

' Wallis.) LAXMANRAO MaDHAVRAO v. ShRINIWaS 
Lingo. (1927)641. A. 380 = 61 B. 830 = 

46 C.L.J. 393 = 39 M.L.T. 627 = 29 Bom. L.R. 1484 = 
A.I.R. 1927 P.C. 217 = 27 L. W. 642 = 63 M.L.J. 476. 

— — Ss. 12 and 4 — Reference to High Court under S. 12 
— Lands held under treaty or on political tenure — Meaning. 

Under S. 12 of the Bombay Revenue Jurisdiction Act X 
of 1876 the Government has a general power to refer 
questions arising in the investigation of claims to the High 
Court of Bombay for decision. By S. 4 of that Act, how- 
ever, the jurisdiction of the Civil Courts is ousted in regard 
to any claim against the Government relating to lands held 
under treaty, or to lands granted or held as jagir or saran- 
jam or on other political tenure, or to lands declared by 
Government, or by any officer duly authorised in that l)e* 
half, to be held for service. 

The question referred to the High Court under S. 12 of 
Bom])ay Act X of 1876 in the case before their Lordships 
was whether the application in or about the year I8t')4 of 
the Summary Settlement under Bombay Acts II and VII of 
1863 to certain lands then held by T, which subsequently 
devolved on B, was valid and legal. The High Court held 
that it had jurisdiction to entertain the reference, and decid- 
ed that the lands in question were not held either under 
treaty or on political tenure and that the application of the 
summary settlement to the lands in question had been valid. 

Held, affirming the High Court, that it had jurisdiction 
to decide the question referred, and that its decision was 
correct, {discount Haldane.) MAHARAJA OF KOLHAPUR 
V. Bala Maharaj. (1923) 50 I.A. 308 =48 B 1 = 

33 M L.T. 378 = (1923)M.W.N.638 = 
A.I.R. 1923 P.C. 194 = 26 Bom. L. R. 262 = 

77 I. C. 100 = 28 C. W. N. 906. 

Titles to Rent-Free Estates Act XI of 1852. 

fuatn Commissioner — Decision of, as such — Con- 
firmation of, by Gervernment on appeal — What amounts to 
— Rules under Act — Rule 8, Prerviso 5 — Category under 
which lands should be dealt with — Decision of-^Jurisdic- 
tion of Government as to. 

Watan lands in a village of which the respondent’s ances- 
tors were originally watandars were under attachment for 
failure to pay the jodi (quit rent). Those lands were in- 
cluded as kamavishi (lands under management) in a grant 
of the village in Jaghir in 1874 by the Peishwa to the 
appellant’s ancestors. The Jagirdhar’s possession of the 
watan lands as kamavishi continued under British rule. In 
1864, howevei , the Inam Commissioner under Act XI of 
1852 recommended that the watan lands (except a small 
part) should belong to the Jagirdars free of assessment, on 
the ground that the kamavishi management had assumed a 
permanent character. His recommendation was approved 
by the Revenue Commissioner and the Government. 

Held, that the recommendation of the Inam Commis- 
sioner was a decision by him as Inam Commissioner (387) ; 
that the approval by the Government was on appeal from 
such decision (389) ; that the Government had, as the .sup- 
reme authority under Act XI of 1852, jurisdiction to decide 
whether the lands should be dealt with in the one way or the 
other, and that its decision was not without jurisdiction by 
virtue of proviso 5 to R. 8 of the Rules under Act XI of 
1852(389). {Sir John Wallis.) LaxmaNRAO MADHAV- 
RAO V. SHRINIWAS Lingo. (1927) 54 I.A. 380- 

61 B. 830=46 C.L.J. 393 =39 M.L.T. 627 = 
29 Bom. L. R. 1484 = 27 L. W. 642 = 
A. 1. E. 1927 P. C. 217 = 53 M- L. J- 476. 

Rule 8, Proviso 5 of Rules under — Jurisdiction of 

Government to decide whether watan lands should be dealt 
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BOMBAY ACTS— (C<7K<a'.) 

Titles to Eent-Pree Estates Act XI of 1862 

with under one category or another. See UNDER THIS 
\CT— INAM COMMISSIONER — DECISION OF, AS SUCH. 

(1927) 64 LA. 380 (389) = 51 B. 830. 
Tramways Act I of 1874. 

S. ZO^Purc^nse of undei taking of Trafuway Com \ 

pany under— Date of taking— Notice of purchase— Date of 
service of — Award — Date of— Execution of conveyance — 

Date of. 

In the case of a purchase by the Corporation of the City 
of Bombay of the undertaking of the Bombay Tramway 
Company under S. 30 of the Bombay Tramways Act I of 
1874, a question was raised as to the date to be fixed as the 
date of taking the purchase. 

Held, that the proper date to be fixed was w hen the rela- 
tion of vendor and purchaser was definitely created by the 
service of a proper notice to purchase, and not the date of 
the award fixing the value of the corporeal property of the 
Tramway Company. 

To fix the date of the execution of the conveyance would 
lead to great practical difficulties. The profits would vary 
from day to day and the average profits for three years could 
never be ascertained. 

In this case the appellate Court fixed the date of the 
award as the proper date, and, having regard to the course 
taken by Iwth parties in that Court, tlielr Lordships held 
that neither party could without the consent of the other 
family insist that the date held by their I-ordships to be the 
proper date ought to be adopted. ( Lord Lindley.) HOM- 

BAY Tramway Company v. Municipal corporation 
OF Bombay. (1904) 31 I.A. 169 =28 B. 502 (528-9)-- 

9 C.W.N. 337 = 6 Bom. L. E. 739=8Sar. 653. 

Track rent — Liability of Tramway Company to 

Corporation after service of notice of purchase for — Agccc- 
ment between Corporation and Company that Company 
should pending ascertainment and payment of purchase- 
money work tramways and receive income and profits — 
Effect. 

In a case in which the Corporation of the City of Bom- 
bay purchased the undertaking of the Bombay Tramw^ay 
Co npany under S,30of the Bombay Tramways Act I of 1874, 
the Tramway Company contended that what was called 
track rent payable to the Corporation ought to cease on the 
date of the service of the notice to purchase. It appeared, 
however, that pending the ascertainment and payment of 
the purchase-money, the Tramway Company agreed to 
continue to work the tramways on the undertaking that they 
received "the income and profits of the tramway business 
during such period.” 

Held, that so long as the Tramway took the profits, they 
must pay the ordinary expen.ses of working and the rent 
in question. {Lord Lindley.) BOMBAY TRAMWAY Co. v. 

Municipal Corporation of Bombay. 

(1904) 31 I.A. 169 = 28 B. 602 (529) = 
9 C.W.N. 3 7 = 6 Bom. E.E. 739 = 8 Sar. 663. 

Validity— A9'rangcment by Corporatian with third 

party that he should find purchase tnotuy and work tram- 
way after its acquisition by Corporation — Effect. 

The Corporation of the City of Bombay purchased the 
undertaking of the Bombay Tramw’ay Company under the 
provisions of S. 30 of the Bombay Tramways Act I of 1874. 
The Tramway Company contended that the notice served 
by the Corporation of their intention to purchase the Com- 
pany’s undertaking was altogether invalid because the Cor- 
poration were acting beyond their powers, viz., not for them- 
selves but for and on liehalf and on account of a person 
named B. It appeared that though the Corporation had 
made arrangements with B by which he was to find the 
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Tramways Act I of 1874 S. 30 — (Contd,) 

money for the purchase, and to work the tramways when 
acquired by the Corporation, yet the Corporation were 
acting as principals and not as B’s agents. Held, that the 
notice was not invalid on that account. 

There is nothing in the Tramways Act which expre,ssly or 
impliedly prohibits such a transaction ; nothing to show 
that if the Corporation exercise the power conferred upon 
them by S. 30 and acquire the tramways. They are bound to 
keep them in their own hands and to work them them- 
selves. Whether they can carry out their agreement with 
B without obtaining furtlier powers is a matter which does 
not concern the Tramway Company. {Lord Lindley.) 

BOMBAY Tramway Company t/. Municipal Corpora- 
tion OF Bombay. (1904) 31 1 A. 169 = 

28 B. 502(527-8) = 9 C.W.N. 337 = 6 Bom. Ii.E739 = 

8 Sar. 653. 

BOMBAY CHARTEE OE JUSTICE l^^Z—Pesefving 

clause in — Scope of. 

Weave inclined to hold that, as the reserving clause is 
fully satisfied by confining it to civil cases, that construction 
is conformable with the general usage where the English 
law prevails (484). {Dr. Lushington.) THE QUEEN r-. 

Eduljee Byramjee. (1846) 3 M. I.A. 468-^ 

5 M. P. C. 276 = 1 Sar. 305. 

BOMBAY LAND REVENUE CODE V OF 1879. 
Ss. 48. 3(20) and 214 and E. 6 of Rules of 1907 — 

Grantee of village — Ryots agricultural assessment- — Right 
to, in “virtue of grant — Conversion of land into building 
site — Ihiilding assessment coming into being on — Grantee's 
rifiht to. 

The Act of 1879 by S. 48 does not provide for an addi- 
tional assessment ; it only provides for an altered assess- 
ment to be imposed according to rules. 

In virtue of the grant of a village by tlie ryots agricultural 
assessment in respect of the lands used for agricultural pur- 
pose went to the grantee. 

Held, that, when the cultivation for agricultural purposes 
was given up and the land was used for building and a 
building assessment came into being, that assessment would 
come to the person to whom the agricultural amount which 
it displaced should go. {Viscount Dunedin) BOMANJI 

Ardi‘:8hir Wadia v. Secretary of State for India. 

(1928) A.LE. 1929 P.C. 34 

BOMBAY REGULATIONS. 

ACKNOWLEDGMENT OF DEBTS, INTEREST, MORT- 
GAGES REG. V OF 1827. 

Civil Courts (Law to be observed) Reg. IV 
OF 1827. 

Civil Court, Surat Reg. I of 1800. 

COLLECTORS OF LAND REVENUE REG. XVI OF 

1827. 

Dekkhan and Khandesh (Poona, ahmednagar 
and khandesh) districts Reg. XXIX of 1827. 

Punchayat Reg. VII of 1827. 
suits in Civil Courts Reg. Il of 1800. 

Acknowledgment of Debts, Interests, Mortgages 

Reg. V of 1827. 

S. 1 — Applicability — Hereditary office— Fees inci- 

ggfit to Suit to recover — Limitation — Possession of office 

held for 30 years by third party — Effect. 

In a suit brought by the plaintiffs-respondents to re- 
cover from the appellants, the owners of the village of D, 
the amount of the arrears of ceitain hereditary rights of 
office, due to the plaintiffs from the appellants, on the 
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Acknowledgment of Debts, Interest, Mortgages 
Reg. V of 1827, S. \—{CoHtd.) 


ground that the plaintiffs were the hereditary Mujoomdars 
Parcks and Mehta of a pergunna, and that the owners of the 
village of D which was situate within the ptrgunna were 
bound to pay to the hereditary Mujoomdars and their 
officers, a ceitain sum annually, //*■/</, that S. ] of the 
Regulation was inapplicable to the case (33*4). 

Scmble if the appellants had been able to show that some 
persons other than the plaintiffs had been for more than 
30 years in the possession of the office of Miijoomdar for the 
pergunna in question, the title of the possessor might have 
been set up by the appellants in answer to tiie respcjndents’ 
claim, as otherwise they would have been liable to a double 
payment (34). {Mr. Justice Krskine,') JlEKMA SHUNKEk 

JAMAS-JEE ShapOR-Jee. ( 1837) 2 M. I. A. 23 = 

5 W. R. 121 = 1 Suth. 81 = 1 Sar. 149. 

Object of. 

The object of S. 1 of Bombay Reg. V of 1827 appears to 
have been to prevent the title of the actual possessor of any 
lands, houses, hereditary offices, or other immoveable pro- 
perty, from being questioned, after an uninterrupted i34)sses- 
sion, as proprietor, for more than 30 years (34). {Mr. 
Justice Erskitie.) BeKMA SHVNKEK 7-. Jam.\s.|ke 
SHAPOK-Jee. (1837) 2 M. I. A. 23- 5 W. R. 121- 

1 Suth. 81-1 Sar. 149. 

S. 2 — Applicability — Hereditary officc'—tecs iuci- 

deut to — Arrears of — Suit for recai'cry of. 

S. 2 of Bombay Keg. V of 1827 refers to suits for damages 
for injuries to the person, and for the recovery of privileges 
of caste. It is wholly inapplicable to a suit brought by the 
holders of certain hereditary offices for the recovery from the 
appellant of the arrears of fees incident to such offices pay- 
able to them by the appellant (34). {Mr, Justice Erskiue.) 
BEEMA SHUNKER Z'. Jamas-Jee Shapor-Jee. 

(1837) 2 M. I. A. 23 = 6 W. R. 121 = 1 Suth. 84- 

1 Sar. 149. 

S. 3 — Debt — Meaning of. 

The debt pointed to by S. 3 of Bombay Keg. V of 1827 is 
confined to demands founded upon the contract of the 
parties, for the terms of which the Government in India 
justly thought it unsafe to rely upon the fading memory of 
witnesses, beyond the period of 6 years (35). (.J/r. Justice 

Erskine.) BeEMA SHUNKER v. JAMAS JKK bHAPOR- 
JEE. (1837) 2 M. I. A. 23=5 W. R. 121 = 

1 Suth. 84 1 Sar. 149. 

Money debt — Revenue of village — Suit to recover — 

Nature of — Limitation 

In a suit for the recovery of possession of a village, to 
gether with its revenue for 11 years, held^ that the Court 
below very properly restrained the recovery of the revenue 
to 6 years prior to suit (53). 

The liability to refund the money received is a money 
debt within the meaning of S. 3 of Bombay Reg. V of 
1827 (53). {Mr. Justice Bosanquetf) COLLECTOR OF 
KAIRA V. MOD EE PESTON-JEE. 

(1838) 2 M.I. A. 37 = 3 Moo. P. C. 368 = 1 Sar. 216. 

Ss. 3 and 4 — Applicability — Hereditary office — Fees 

payable to — Suit for arrears of — Nature of — Limitation. 

The suit w'as to recover from the appellants, the owners 
of village D, the amount of the arrears of certain hereditary 
rights of office, alleged to be due to the plaintiffs from the 
appellants. 

The plaintiff’s suit was founded upon the allegation lhat 
they were the hereditary Mujoomdars, Parck and Mehta of 
a pergunna, and that the owners of village D which was 
situate within the pergunna were bound to pay to the heredi- 
tary Mujoomdars and their officers, a certain sum annually. 
The plaintiffs claimed to recover the arrears payable for 


BOMBAY REGULATIONS— 
Acknowledgment of Debts, Interest, 

Reg. V of 1827, Ss. 3 and 4 — {Contd.) 


Mortgages 


24 years prior to suit. The appellants insisted that the 
plaintiffs were in no event entitled to more than the amount 
of 6 years’ arrears. The Court l)eIow held that the plaintiffs 
were entitled to recover the amount of 12 years’ arrears. 

Held, affirming the Court Ijelow, that the case fell within 
S. 4, and not within S. 3 of Bombay Keg. V of 1827, and 
that the plaintiffs were entitled to recover the amount of 
12 years’ arrears (35-6.) 

The suit is not one for debt or damages within the mean- 
ing of b. 3. The respondent’s claim does not rest upon any 
contract, express or implied, made by the appellants, to pay 
the amount sued for, but arises out of a grant, made Ijy the 
sovereign proprietor of the territory, of which a part has 
since been given to the appellants, by which the posses.‘:ors 
of land, within that territory, are bound to contribute, in 
certain proportions, to the maintenance of certain hereditary 
officers, created by the grant ; imposing an obligation on the 
officers to perform certain duties, when required ; and an 
obligation on each land owner to pay an annual stipend for 
the maintenance of the office. The question is, not whether 
such an obligation might be enforced, by a suit, in the nature 
of an action of debt ; but whether a claim be constituted in 
a debt, within the province of this Regiilation ; and their 
I/Ordship.s arc of opinion that it is not (34-5). 

Neither can the suit be looked upon as a suit for damages 
within the meaning of the Regulation. For the respondents 
are not suing for damages, sustained by them in consequence 
of any tortious interference with the hereditary rights, or 
for any breach of contract by the appellants, but seek in this 
suit to recover the payment of the specific sums granted to 
them, in respect of the lands occupied by the appellants 
(35-6). {Mr. Justice Erskine.') Beema ShuNKER v. 

J \M\S JEE SH\(>aR-lEE. (1837) 2 M. I. A. 23 = 

6 W. R. 121 = 1 Suth. 84 = 1 Sar. 149. 


S. 7, Cl. (2) — Applicability— Peishioa — Claim pre- 

ftrred before^ in 1813 — No adjudication upon — Adi'crse 
possession for years before suit in such a case— I f a bar 
to claim. 

Cl. 1 of S. (1) of Bombay Regulation V of 1827 provided 
that : “ Whenever lands, houses, hereditary offices, or other 
immoveable property, have been held without intenuplion 
for a longer periiKl than thirty years, whether by any person 
as proprietor, or by him and his heirs, or others, deriving 
right from him, such pos.session shall be received as prwf of 
a sufficient right of property in the same.” And cl. (2) of 
S. 7 of that Regulation provided, “ Also, if the claimant 
have within the time of limitation preferred his claim to any 
authority (arbitration included) competent to try it, and 
satisfactory reason be shown why a decision was not passed 
(such reason nowise affecting the justice of the demand), 
then the period of limitation shall be reckoned from the 
date of the last proceeding known to the defendant in such 
case.” 


Held that a claim preferred before the Peishwa in 1813, 
previous to the British rule, but upon which no adjudication 
was made was sufficient to bring the claimant within the 
exception of cl. (2) of S. 7 of the above-mentioned Regula- 
tion, notwithstanding adverse pos.session for 30 years 
previous to the institution of the suit (153-4). 

The Peishwa was then the supreme power in the State, 
and had authority to deride between the parties (l54). 
{Lord Campbell}} jEWAJEEt'. TRIMBUCKJEE. 

(1842) 3 M. I. A. 138 =6 W. R. 38 (P. 0.) = 

1 Suth, 141 = 1 Sar. 267. 

Civil Courts (Law to he observed) Reg. IV of 1827. 

Nature of — Declaratory or prospective. 
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BOMBAY REGULATIONS-(t>«/<j’.) 

Civil Courts (Law to be observed) Beg. IV of 1827 

— {Contti ). 

There is nothing in Regulation IV of 1827 (Bombay) 
which is declaratory. The provisions there enacted are 
evidently prospective only. T. Erskinc.) MUSSUMAT 

Keemee Baee V. T.ATCHMAN DASS NARAIN Dass. 

(1837) 1 M. I. A. 470 (481)==5 W. E. 59 (P. C.) = 

1 Suth. 76 = 1 Sar. 141. 

S. 2Q— Effect — Custom^Petsofiiil hnv~Applicahi~ 

lity—P restifiiptioii — Onus of proof — A/a/toviedan — S ucces- 
sion to — Females- — Exclusion of — Custom of. 

The suit related to the succession to the estate of a deceas- 
ed Mahomedan, who was a member of the family of 
Talpur Mirs of Sind, who were a branch of the large Balu 
chi tribe. The plaintiff, the son of the brother of the deceas- 
ed by the half-blood, alleged, however, that the rights of 
inheritance were not to be determined according to Maho- 
medan Law, but that they were regulated by a custom well 
known and distinctly ascertained, by which, notwithstanding 
the provisions of the Koran, women were excluded from any 
share in the inheritance of a paternal relation. Ihe plaintiff 
alleged that, by S, 26 of Bombay Regulation IV of 1827, 
which had by notice been extende I to the district of Sind, a 
))resumj)tif)n ouglit to be made in favour of the existence of 
a usage or custom where it was known lliat that usage or 
custom was prevalent. The plaintiff based his argument 
ujxm the words of the Regulation. 

field, over-ruling the contention, tliat it was incumbent 
upon the plaintiff to allege and prove the custom on which 
he relied (14). 

Undei the Regulation, it lies upon tlie person asserting 
that he is ruled in regard to a particular matter by custom, 
to prove that he is so governed, and not by personal law, and 
further to prove what the particular custom is. There is no 
presumption created by the clause (S. 26) in favour (ff cus- 
tom; on the contrary, it is only when the custom In establish- 
ed that it is to be the rule of decision (13). {Li rd Buck- 
master.') Abdul Hussein khanzc Bibi Sona Deso. 

(1917)45 1. A. 10 = 45 0.460(458-60)- 
22 0. W. N. 363-23 M. L. T. 117- 

16 A. L. J. 17 = 27 0. la. J. 240 20 Bom. L. R. 628 = 
4 Pat. L. W. 27 = 43 I. 0. 306-34 M. L. J. 48. 

S. 27, 01. (1) — Family rule or nsa^^e — Inquiry into 

— Duty as to— Allegation in pleadim^s of such rule or usage 
— Absence of — Effect. 

Whatever may be the duty of the judge under Bombay 
Reg. IV of 1827, where any particular rule or usage is 
alleged, as to which any reasonable doubt may exist, and the 
parlies have not waived resort to the course prescribed l>y 
the Regulation, and their Lordships are far from consider- 
ing that in such cases the Judges in India may not well be 
advised of their own accord to act upon the Regulation, they 
certainly would not be disposed to discourage such a prac- 
tice. The Regulation, however, imposes no sued) obligation 
upon the Judges where there is no allegation of any rule or 
usage as to which any reasonable doubt can be entertained, 
or where the parties have waived resort to the course pointed 
out by the Regulation. {^Lord Justice Turner.) MODEE 

Kaikhoosrow HORMUSJEEt/, Cooverbaee. 

(1866) 6 M. I. A. 448 (458-9) = 4 W. E. 94 = 

1 Suth. 268 = 1 Sar. 562. 

Ch. II, S. 3 — Mogulan dues — Suit for title to, as 
noell as for dues themselves — What amounts to . 

A suit having l>een brought for the amount of one year’s 
Mogulan dues, and amended by claiming, pursuant to Reg. 
IV of 1827, ch. II, S. 3, ten years’ dues, is a suit for the 
title to the dues as well as for the dues themselves. {Lord 


BOMBAY BEGTJIiATIONS~(CV;//rf'.) 

Civil Courts (Law to he observed) Beg. IV of 1827, 

Ch. II, S. ^~{Contd.) 

Brougham:) BOMAN-JEE MUNCHER-JEE v. SYUD HOOS- 
SAIN ABDOOLLAH. (1837) 1 M. I. A. 494(603-4) = 

5 W. E. 61 (P. C.) = l Suth. 77 = 1 Sar. 142. 

Civil Court, Surat Eeg. I of 1800. 

S. 13 — Applicability — Land — Suit t-n account of. 

The Bombay Regulation I, A. I). 1800, S, 13, limiting 
the right of action to twelve years, includes suits on account 
of land as well as personal actions. Where, therefore, a suit 
was instituted for the share of certain lands, .some of which 
were attached to the hereditary office of Desaye, and no 
satisfactory proof was given that any demand had been 
made in respect thereof within that period, the right of 
action was held to be absolutely l>arre<l. {Mr. Baron 
Parke J NUNUKAM DVAKAM v. DuLA-BhaEE KuR- 
PARAM. (1837) 1 M. I. A. 414=1 Sar. 136. 

-Admission of truth of plaintiffs"' demand — Compro- 
mise — Offer of sum by way of, not involving admission of 
justice of plaintiff's demand — Effect. 

Section 13 of Bombay Reg. I of 1800 prohibited the ('ourt 
from hearing, trying or determining the merits of any suit 
whatever, against any person or persons, if the cause of 
action should have arisen twelve years before any suit should 
liuve been commenced on account of it, unless the com- 
plainant could show by clear and positive proof that he had 
demanded the money or matter in question, and tliat the 
defendant had admitted the truth of the demand, etc. 

In a suit in which the cause of action had admittedly 
arisen 27 years l^efore any suit was commenced, the plaintiff 
contemled that the .suit was not barred because the defen- 
tlain had admitted the truth of the demand. When the 
evidence upon which the supposed admission rested was exa- 
mined. it was found to amount to no more than an offer of a 
specific sum of money by way of compromise, in no way 
involving an admission of the justice of the plaintiff’s 
demand further than what may be inferred from the offer of 
any compromise, an inference which is never permitted, and 
which in the particular case would be most unfair, when the 
action was commenced while the defendant was absent for 
a temporary purpose from his usual place of business, to 
which he was anxious to return. 

Held, that such evidence ought not to be taken as proof 
of any admission by the defendant of the truth of the plain- 
tiff’s demand, so as to take tlie case out of the prohibitory 
clause of the l3th article of the Regulation. {Mr. Thomas 
Erskine.) BHAEECHUND v. PURTAB CHUND. 

(1837) 1 M.I. A. 155 (170 2) = 5 W. R. 31 (P. C.) = 

1 Suth. 51 = 1 Sar. 103. 

Good and sufficient cause for not suing — Residence 

of defendant beyond limits of jurisdiction of Company's 
Courts if a. 

The residence of the defendant beyond the limits of juris- 
diction of the Company’s Courts is not a good and sufficient 
excuse for the complainant’s delay beyond the tw’elve years 
within the meaning of Article 13 of Bombay Keg. I of 1800. 
{Mr. Thomas Erskine.) BHAEE ChuND v. PurtAB 
CHUND. (1837) 1 M. I. A. 156 (172-3) = 

5 W . E. 31 P. C. = 1 Suth. 61 = 1 Sar. 103. 

Collectors of Land Revenue Eeg. XVI of 1827. 

S. 20 — Watan lands — Alienation of — Permanent 

tenancy if an. See WaTAN LANDS — ALIENATION OF 

Permanent Tenancy if an. 

(1923) 601. A. 266 (258) = 47 B. 798 (801). 

Dekkhan and Khandesh (Poona, Ahmednagar and 
Khandesh) Eeg. XXIX of 1827. 

Jaghirdars — Claims of-— Decision of Collector 

Commissioner on— Appeal from — Jurisdiction of Bombay 
Sudder Dewanny Adawlut to entertain. 
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BOMBAY REGULATIONS— 

Dekkhan and Khandesh (Poona, Ahmednagar and 
Kbandesh) Reg. XXIX of 1827— 

The Sudder Dewanny AdawUit of Bombay have no juris- 
diction to entertain an appeal from a decision of the 
Collector or Commissioner appointed to adjust the claims of 
Jaghirdars, which is final, if delivered before the promulga- 
tion of Bombay Reg. XXIX of 1827. h:SH\vtJNT ROW 
Thorat TBNKUK row 7'. Nilloba ano Totkeba 
thorax. (1838) 2 M. I. A. 107-1 Sar. 158. 

Pimchayat Reg. VII of 1827. 

Award under — Finality of— Objection to -want of— 

Maintainability of, before P. C. for first tifne. 

All the other objections that have been taken as to the 
award not being final, their Lordships do not enter into ; it 
may be doubtful how far a Court of appeal could enter into 
that question at all, whether it ought not to have lieen 
originally raised in the Zillah Court, and disposed of there 
(163). {Sir John Patteson.) NUSSERWANJEE PESTONJEE 

V . Meer Mynoodeen Khan Wullud Mf.er Sud- 
roodeen Khan Bahadoor. (1855) 6 M. I. A. 134. 

Boundary dispute — Decision of punchayat opi - Suit 

to ept force — Defcpices open ipi — Agreement of parties to abide 
by its decision atnountipifr to an effectual reference to arbi- 
tratiopi — Agreement not having that effect — Distinction. 

Where parties to a boundary dispute enter into an agree- 
ment to abide by the opinion and determination of a pun- 
chayat, and an opinion is expressed, and a determination 
made, by those to whom the dispute is so referred, the party 
affected by the decision is nevertheless entitled to contend 
that the agreement and determination do not necessarily 
bind and to bring forward all the circumstances of the case, 
for the purpose of showing it to be impossible that they 
should bind, in other words, to resist a demand resting on 
what the punchayat did on grounds analogous to some of 
those on which the specific performance of an agreement 
may be resisted in English Courts of Equity (392-3). 

Queere, as to the rule in the case of an effectual reference 
to arbitration, and an award, property so considered (393). 
{Vice-Chancellor Knight Brucef) MOKUDDINS OF KUN- 
KUNWADY V . EN^MDAR BRAHMINS OF SOORPAX. 

(1845) 3 M. I. A. 383-7 W. R. 8 (P.C.)-l Suth. 164 = 

1 Sar. 292. 

Law under — Basis of — 9 apid 10 Will. Ill, c. 

and to 7vhat extent a. 

It is very likely that Reg. VII of 1827 may have been 
enacted by the Legislature in India, with some reference to 
the Act of Parliament in this country, 9 & 10 Will. Ill, 
c. l5 by which submissions to arbitration were authorized to 
be made rules of Court, and enforced by process of contempt 
of Court, as if it were a proceeding actually in Court ; it is 
very possible that that was so ('154). {Sir Joint Patteson ) 
NUSSERWANJEE PESTONJEE v. MEER MYNOODEEN 

Khan Wullud Meer Sudroodeen Khan Bahadoor. 

(1855) 6 M. I. A. 134 

Law under — 9 & 10 Will. Ill, c. \S— Distinction. 

The difference between the law in England under 9 & 10 
Will. Ill, c. 15 and the law in India under Regulation VII 
of 1827, is very marked, because, by 9 & 10 Will. Ill, c. 15, 
all that is enacted is, that if the parties choose to submit 
their differences to arbitration, they may insert in the sub- 
mission the agreement between them, that the submission 
may be made a rule of any of His Majesty*s Courts of 
Record, upon an affidavit made by the witnesses to the sub- 
mission, that there is such a clause ; but there is no men- 
tion made in the Statute of Will. Ill with respect to what 
the submission itself shall contain ; it is left entirely to the 
parties themselves to put into the submission anything they 
think fit (154-5). {Sir John Pattesoti.') NUSSERWANJEE 


BOMBAY REGULATIONS— (<r<?/*/^.) 

Punchayat Reg. VH of \mn—{Contd,'), 

PESTONJEE V , Meer Mynoodeen Khan Wullud 
Meer Sudroodeen Khan Bahadoor. 

(1866) 6 M. I A. 134. 

Beferetue uptder — JVaiure aptd extent of matter 
referred — Specification of, indeed of reference — Necessity— 
S ufficiency of— Condi ti ons. 

It is necessary under Regulation VII of 1827 that the 
nature and extent of the matter referred should be contained 
in the deed of reference, not meaning by that, that every 
single thing should be specified which the parties dispute, 
but generally so as to be intelligible and clear, so that it may 
appear when once filed, if any future suit should arise, what 
it was that had been determined by the arbitrator. Whe- 
ther the reference to petitions of a certain date might be 
sufficient or not, or whether the petitions ought to have been 
annexed or not, it is not necessary for their Lordships to 
determine (162), {Sir John Patteson.) NUSSERWANJEE 

PESTONJEE V . Meer Mynoodeen Khan Wullud 
Meer Sudroodeen Khan Bahadoor. 

(1866) 6M.IA. 134. 

S, 3 (1) — Jurisdiction to make award ntider — 

CoPidittons of, specified in sectiofi — Waiver of, by consent of 
parties — Effect — Validity of award. 

In a case in which the deed of reference did not insert the 
time within which the award was to be delivered as required 
by cl. (l)of S. 3 of Regulation VII of 1827, held, that the 
consent of the parties to waive one of the conditions which 
was required by the Le^slature in the Regulation could not 
give jurisdiction to the Zillah Court to make the award have 
the force of a decree of Court (161). 

The parties cannot by consent give the Court the power 
which the statute must give (161). {Sir John Patteson.) 
NUSSERWANJEE PESTONJEE v . MEER MYNOODEEN 

Khan Wullud Meer Sudroodeen Khan Bahadur. 

(1866) 6 M.I.A. 134. 

Matters specified in — Insertion of, in deed of 

reference — Necessity. 

Their Lordships are quite clearly of opinion that they 
must take it that the I^egislature of India meant distinctly 
to prescribe that any deed of reference under which an 
award was to be made, to have the force of a decree of the 
Zillah Court should contain all those matters which are 
specified in Cl. (1) of S. 3 of Regulation VII of 1827 (161). 
{Sir John Patteson.) NUSSURWANJEE PESTONJEE 7'. 

Meer Mynoodeen Khan Wullud Meer Sudroo- 
deen Khan Bahadoor. (1856) 6 M.I.A. 134. 

Time for making award — Insertion of, in deed of 

reference — Provision as tc' — Directory or mandatory. 

References to arbitration had prior to Regulation VII of 
1827 been made in India under the name of “Panchayets,” 
which had been attended with a very great and unreason- 
able delay. It might probably have been the intention of 
the Legislature in framing this Regulation to prevent such 
delays from taking place, and that might have been a very 
good reason why this requirement should have been made, 
that the time should be specified in the deed of reference 
within which the award should be made. To regard it, 
therefore, as merely directory, or of little importance, would 
seem to be letting in one of those very mischiefs which were 
expressly intended to be avoided by this Regulation (l58). 
Their I.x)rdships cannot help thinking that the time within 
which the award was to be made was considered by the 
Legislature of India to be essential, to be of great import- 
ance and to be necessary to be inserted in the deed of refer- 
ence in order to give to the award the force of a decree of 
the Zillah Court fl60). {Sir Joh?t Patteson!) NUSSUR- 
WANJEE PESTONJEE 7/. Meer Mynoodeen Khan. 

(1866) 6 M.IA. 134. 
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Fnnchayat Reg. VII of 1827, S. 3 (1) — (Contd.) 

Time for making award — Omission to insert^ in 

deed of reference-^Validity of award in ease of. 

The insertion in the deed of reference of the time within 
which the award should be made provided for by cl. (1) of 
S. 3 of Regulation VII of 1827 is mandatory and not direc- 
tory only, and where the deed of reference omits to specify the 
time as required by that clause, although the award made on 
the reference may be a very good award in itself, it cannot 
have the force which the Regulation would have given to it 
if it had contained all the requisites which the section speci- 
fied (161-2). {Sir John Patteson.) NUSSERWANJEE PES- 
TONJEE&. Meer Mymoodeen Khan WULLUD MEER 

Sudroodeen Khan Hahadoor. 

(1855) 6 M. I. A. 134. 

Suits in Civil Courts Eeg. II of 1800, 

S. 7 — Dismissal of suit on ground of no right in 

plaintiff to institute it — Costs of defendant in case of^Dis- 
allowanceof—Validity of — Discretion as to. 

S. 7 of Bombay Keg. II of 1800 enacts, “that after the 
parties in a suit have been heard, and witnesses and exhi- 
bits examined and considered, the Judge is to give judg- 
ment according to justice and right, and is to order costs to 
be paid to the party in whose favour the decree should be 
made.** 

The action out of which the appeal arose was brought by 
two of the clerks of one P for injury supposed to have been 
sustained to the reputation and the trade of their master by 
the conduct of the defendant. But it appeared in the course 
of the cause, that the master had died before the action had 
been commenced, and therefore, although there appeared to 
have been some injury sustained by the plaintiffs themselves, 
inasmuch as they rejected that as the ground of theii suit, 
but rested it entirely upon the right that their master had to 
recover damages for injury sustained by him, the Court 
thought that the suit would not be further proceeded in. and 
proceeded to adjudge the costs of the suit, and then, consi- 
dering, upon looking into the proceedings, that the defen- 
dants had misconducted themselves, instead of following the 
terms of the above-mentioned Regulation, they proceeded to 
direct that each party should pay their own costs. 

Heldy affirming the Court below, that the Zillah Court 
had no discretion to exercise but were liound by the terms 
of the Regulation to award the costs to lie paid by the plain- 
tiffs in the suit to the defendants. 

The Zillah Court had no discretion to exercise upon the 
subject, because the ground of the decision of the Zillah 
Court appears to have been that this was a suit instituted by 
parties who had no right to institute it, for the person in 
whose name and on whose behalf they instituted it was dead 
at the time, and therefore, having no right to institute it, 
the judgment was upon the merits, and therefore that the 
w'hole case being before them according to this provision in 
the Regulation, they must give the costs according to the 
result of the suit. {Mr. 7\ Erskine.) MUSSUMAT KeMKE 
BAE V. Luchmun Dass NARAIN Dass. 

(1837) 1 M. I. A. 470 (479 80)- 6 W.E. 59 (P.C.)- 

1 Sutli. 75-1 Sar. 141. 

BOMBAY SUPBEME COUBT. 

See Supreme Court of Bombay. 

BOND. 

Consideration for — Decision as to. in suit for interest 
due thereunder — Effect of, in subsequent suit to recover prin- 
cipal— •Court disposing of first suit not competent to try 
second See C. P, C. OF 1908, S. H — CASES UNDER— 

Bond. (1882) 9 I.A. 197 (204) =9 C. 439 (446-6). 

24 


BONB--{Conid.) 

Consideration for — Failure of '-Compromise of suit 

— Bond given as consideration for — Suit prosecuted never- 
theless — Both parties respotisible therefor — Effect. 

The widows of a deceased zemindar sued the respon- 
dent, the brother of the deceased, for the recovery of the 
deceased*s estate, questioning the legitimacy and title of the 
respondent. Before the suit came on for hearing a compro- 
mise was entered into by them to the effect that the widow’s 
w’ere to have their suit dismissed, and that, as a condition 
of their so doing, the respondent was to execute a bond for 
a stated sum in favour of the appellant, with whom the 
widows had, prior to the suit, entered into an agreement 
regarding its subject-matter. 

When the suit came on for hearing, the respondent, be- 
fore the razinama was filed and acted upon, prayed for an 
adjournment, which was granted. At the adjourned 
hearing the suit was dismissed on a plea raised by the Col- 
lector, and not the respondent, that the recognition of the 
respondent by the Government as Zemindar was an act of 
State and that the court had no jurisdiction to question the 
validity of the said act. The widows appealed, insisting 
that the decree in the suit .should l)e one framed in conso 
nance with the razinamah. The respondent opposed, on 
the ground that he w’as no longer lx>und by tlie razinamah. 
The High Court upheld his contention, went into the ca.se, 
and reversed thecuurc below. They then gave the widows 
time to consider whether they would press their suit, and 
have the case remanded in order that the issue as to the 
legitimacy of the respondent might be regularly tried. The 
widows elected to have that issue tried. The case was 
remanded, and the respondent was found to be legitimate. 
An appieal by the widows on that point to the P. C. was dis- 
missed. 

In a suit brought by the appellant to recover the amount 
of the bond exe:uted by the respondent, held . that the ques- 
tion whether there had not been a failure of consideration 
for the bond was one of some difficulty (264;. {Sir James 
IV. Colevile.) CHEDAMBARA CHETI'Y v. RaNGA KRISHNA 
MUTHU VIRA Puchaiya NAICKER. (1874) 1 I. A, 241 = 

22 W.R. 148 = 13 B.L.B. 609 = 3 Sar. 373. 

Consideration for^-Onus of proof of — Suit against 

obligoPs heirs — Issue raised only as to due execution of 
bond . 

The appellants were money-lenders. The respondents 
were, amongst others, the infant son and heir of A, the late 
Talookdar of Mahmudabad. 

The deceased A died largely indebted to the appellants. 
The latest transaction between them was in May, 1856 ; 
when, as they alleged, an account was settled between them 
and their debtor, and two bonds were executed by him in 
their favour. The suit was by the appellants for the recov- 
ery of the amounts due under the said two bonds. They 
filed in Court one of the two bonds which was marked 
Exhibit A. They did not produce the other bond, which 
they said had been lost, but they filed a note of hand or 
letter of the same date. Exhibit B, relying upon it as corro- 
Ixirative evidence of the execution of the second bond. 

The issues settled in the cause were ^ Firsts is A the deed 
of the deceased Secondlyy how much was repaid ? Thirdly y 
is B under the seal of the deceased ; and if so, is it a valid 
acknowledgment of debt, especially with reference to the 
alleged other bond ^ 

Held that, upon the issues settled, the appellants were not 
l)ound to prove the consideration for the bonds (124). {Sir 
James W. Colvile.) SHAH KOONDUN LALL v. RAJAH 

Ameer Hussun Khan. (1866; 11 M.I.A. 120 = 

2 Sar. 239 = B. & J.’s No. 6 (Oudh). 

Genuineness of — Registration — Absence of — Pre- 

sumption from — Short date — Bond payable at. 



371 


THE PRIVY COUNCIL DIGEST 


372 


BOND— 

As against the genuineness of the bond it was urged that 
it was not registered. Two-thirds of the bonds in India, 
which are payable at short dates, as this was, are not regis- 
tered (223). {Loni K i 11 gsd <nvn .) CHEYT RaM e/, CHOW- 
DHKEK NOWBUT Ram. (1868) 7 M.I.A. 207 = 

5W.R. 3 = 1 Suth. 319 = 1 Sar. 627. 


Interest — Rate of\ fixed in bond — Reduction of^ in 

suit to enforce bond — Penoer of — Pond not set aside but 
allowed to stand as security. 

In a suit to enforce a Ijond executed in pursuance of a 
settlement of accounts between the obligor and the obligee, 
the court l)elow allowed the bond to stand, but reduced the 
rate of interest ou the sum which they awarded as due on the 
date of the settlement of the accounts and the execution of 
the bond below the rate provided by the bond. 

Held that, if the bond were allowed to stand as security 
for the amount, the contract rate of interest would also 
remain (127). 

The course adopted by the courts below would perhaps be 
intelligible if they had set aside the security altogether as 
fraudulent, and had treated the sum awarded as due upon 
an open account ; no rate of interest being fixed by either 
positive stipulation or the course of dealing between the 
parties. Rut the intention of the courts below being to allow 
the ))oml to staml as such security, the contract rate of 
interest would also uinain (127). (.SV/- James If\ CoP'ile.) 

Shah Koondun i.ai.i. t-. Kaiah Ameer Hdssun 
Khan. (1866) 11 M.I.A. 120 = 2 Sar. 239 = 

R. & J.’s No. 6 (Oudh). 


'Interest payable under — Liability for — Exemption 

from., during period of Mutiny of 1857 and consequent 
interruption of British rule — Right to. 

The suit was brought by the appellants to enforce two 
bonds executed by a, deceased Nawabon l5 — 5 — 1856 in set- 
tlement of accounts Ijetween him and the appellants. The 
sums secured by the bonds were made payal)le by m^tal- 
ments, of which the first fell due about September. 1857. At 
that time British rule had been interrupted, and all Civil 
Administration suspended, by the Mutiny ; and that state of 
things continued until after the NawalVs ileath in 1858. In 
April, 1859, when order had been restored, and the Court 
of Wards had assumed the management of the estate, the 
appellants claimed the sum then due to tliem for principal 
and interest. In jamiary. 1862, they instituted the suit out 
of which the appeal arose for the recovery of the balance 
<lue under the bem b'. 

Held., that there was no principle of law, equity or sound 
policy, upon which the period when the rebellion took place 
should be exclutled from the time for which interest was 
computed (127-8). i^Sir James IV. Colvile.) SHAH 

KooNDUN Tall R.ajah Ameer Hussun Khan. 

(1866) 11 M. I. A. 120 = 2 Sar. 239 = 

R. & J.’S No. 6 (Oudh). 

Liability under ^Payment of obligee out of proceeds 

of sale of rubies in England and by obligors of deficiency, 
if any^Sale in England not possible owing to fall in mar- 
ket and sale of rubies in Calcutta loith consent of obligors — 

Liability of obligors for deficiency. 

In 1875 Koosoo and Ko Pho. or one of them, purchased, 
in Buvmah, a number of rubies. Not having the means of 
paying for them, they borrowed a sum of Rs. 62,044 from 
A, for which they gave a promissory note, both Ko Pho and 
Kwsoo being liable upon that note. A endorsed the note 
to the plaintiffs in the suit out of which the appeal arose. 
An arrangement was come to for sending the rubies, or 
some of them, to England for sale, through Messrs. H. & 
Co., Jewellers in Calcutta. In consequence, a bontl dated 
29 — 6 — 1875 was entered into, by which Ko Pho, as well as 
Koosoo, bound himself to pay to the plaintiffs the sum of 


BOND— 

Rs. 65,368 upon certain conditions ; the Rs. 65,368 being 
the amount of principal and interest due upon the note. 
The bond provided that the plaintiffs were to be repaid 
from the proceeds of the sale of the rubies in England, and 
that, in case the .sum so realised by the said sale should not 
be sufiicient, the bond and the obligation were to remain as 
security for the balance. The rubies were sent to England 
for sale in pursuance of the arrangement. But the market 
for rubies fell there, and they could not therefore be sold 
there. They were, therefore, with the consent of Koosoo 
and Ko Pho, brought back to Calcutta and sold there. 

Held, that Koosoo and Ko Pho W'ere liable to pay to the 
plaintiffs the amount secured by the l)ond after deducting 
' the sum which was realised by the sale in Calcutta. ^Sir 
Barnes Peacock.') RamSWAMY SE'JTY v. KOOSOO. 

(1881) Bald. 396 = 5 I.J. 498, 

Liability of third party under — Admission of — Ad- 
mission by him that money due under bond is “duly repay- 
able” if equal to. See ADMISSION— MORTGAGE— LlABB 
LITY OF THIRD PARTY UNDER. 

(1892) 19 I.A. 228 (230) = 20 C. 93 (96-7). 

Mesne profits to be realised in execution — Bond for 

payment of amount out of — Profits not realisable in execu- 
tion or otherwise — Enforceability of bond in case of — Obli- 
gor gi-aing up claim to such profits under compromise in 
case of — Effect. 

A decree for posse.ssion in appella?its’ favour did not 
av. ard mesne profits. On an application made by them in 
their suit, the executing Court, however, made an order 
giving them mesne profits for the period during which they 
W’ere out of possession after their decree. That order was 
subsequently reversed. While the prior order awarding mesne 
profits stood unreversed although nothing had been done in 
pursuance of it, the appellants executed a bond in favour of 
S, their pleader, which recited that a decree had already 
been passed in their favour for the mesne profits, and that the 
property of the judgment-debtor had been attached in execu 
lion of that decree. The bond continued : “We do here by 
declare that when the mesne profits are realised, we shall 
pay Rs. 2,000 to the said S, without any objection and with- 
out interest, as soon as any amount is realised by us, and 
that, if, when the mesne profits are realised, we do not pay 
the aforesaid amount, we shall pay interest thereon at the 
rate of 2 per cent, per mensem from the date of realization.” 
Subsequent to the execution of the bond, the appellants en- 
tered into a compromise with their judgment-debtor renounc- 
ing all claim to mesne profits on their decree. 

In a suit brought by the son of S to enforce payment of 
the amount of the bond in favour of his father, held, that 
the realisation by the appellants of the mesne profits under 
their decree was the event on the occurrence of which the 
sum under the bond was payable, that the appellants could 
not, by entering into the compromise, l)e said to have by 
their deliberale act prevented the happening of that event, 
and that the plaintiH could not, therefore, recover the 
amount sued for (74). 

The decree in favo ir of the appellants did not award 
mesne profits, and they could not recover any in execution. 

A fresh suit for such profits was barred at the date of the 
compromise. There was, therefore, no real concession made 
by the appellants in the deed of compromise, Ijecause the 
right purporting to be given up had no existence. The ob- 
ligation for payment of the Rs. 2,000 and interest out of 
mesne profits never t(X)k effect or Ijecame enforceable, 
and the non-occurrence of the condition was not due to the 
conduct or default of the appellants (74). (^Lord Davey.) 
Kaeka Singh v. Parasram. 

(1894) 22 I. A. 68 = 22 C. 434 (443) = 

R. & J.’S No. 137 = 6 Sar. 646 =6 M. L. J. 14. 
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BOND— 

Payment of — Onus of proof of — Shifting of — Condi’ 

tioH — Payment to Sepatris of creditor — Proof of — Effect. 

The appeal arose out of a suit brought by the plaintiff- 
appellant on a bond given by the defendant to secure a sum 
of Rs. 26,000 and interest. Among other securities which 
were pledged with the plaintiff by the bond was a kist))undi. 
which had l>een executed in favour of the defendant by the 
Nawab Nazim for a lac and Us. 11,375. That security 
being in the hands of the plaintiff, he would have had a 
right to receive the money if it had been paid l)y the Nawab 
Nazim ; but the Nawab did not pay his debts, and the 
Government, on account of that debt of a lac and Rs. 1 1,375, 
arranged to pay the sum of Rs. 33.843. A cheque for that 
amount was drawn upon the collectorate at Rerhampore ; and 
the principal question was whether the full amount of that 
cheque or only Rs. 24.577 were received and appropriated 
by the plaintiff, and the balance Rs. 9.266, retained l)y the 
defendant, or l)y her agent K in fraud of her. 

Held^ that the onus no doubt lay in the first instance upon 
the defendant to prove that she paid the money ; but that 
when she proved that the Rs. 33,843 was handed over to 
the Sepatris of the plaintiff, then the onus was shifted, and 
it lay upon the plaintiff to show what, if any, portion ot 
that money was returned by him, or got out of his iX)ssession, 
into the hands of the defendant or of K as her agent (48()). 
iSir Barnes Pcoi Oik.) KOV DliUNPU'l' SiNdH RaHADUK 

7c Dookga Run. (1887) Bald. 483. 

Rcneioal of prior — Prior lanccUcd ho>id — Custody 

proper of — Obligor's or obligees. 

In a suit upon a bond alleged to have l)een executed in 
renewal of prior l)ond.s alleged to have l)een cancelled, it 
w’a.s urged, against the genuineness of the suit bond, th.at the 
cancelled lx)nds had not been delivered up io the obligor. 

Held, overruling the contention, that a plaintiff was 
required to prove the consideration for his IkuhI, and that 
the documents relating to it. the caticelled documents, were 
properly left in the possession of the obligee (222-3). i^l.ord 
Kingsdentm.) Chkyt Ram ?. ChOWDHKEE NOWBUT 
Ram. (1858) 7 M. I. A. 207-5 W. E. 3 = 

1 Suth. 319 = 1 Sar. 627. 

BOTJNDAEY. 

Area — C’onfiict between — Which prevails. See DEED 

—Construction— Area. 

Decree fixing — Construction Hard and last line 

or line variable according to action of river. 

The plaintiff-respondent, tl)e lalukdar of II, claimed 
against the defendant-appellant, the talukdar of D. certain 
lands as accrued or accreted to his estate by the action of 
the river Gogra. The first Court, the I)eputy Commis- 
sioner, decided in the plaintiff’s favour as to a certain por- 
tion of the claim ; but as to the rest of the land claimed, he 
decided against the plaintiff upon the ground that in a pre- 
vious suit, the Court !)ad establisheil, as betw’een the same 
parties, that a definite line, — a hard and fast line, as it was 
called in some of the judgments, —was to be laid down be- 
tween the estates of the plaintiff and detendant, and that 
whatever the action of the rivei might be. that line was still 
to divide the estates. The Commissioner upon appeal 
differed from the Deputy Commissioner in his view of the 
decree of 1870, the decree in the previous suit. He consider- 
ed that the meaning of that decree was that the boundary 
between the tw'o estates was the river itself, — the northern- 
most stream of the river, — and that each estate ran to the 
water’s edge, whatever that might be. He considered that 
the line was a variable line according to the action of the 
river, instead of l>eing a hard and fast line fixe<l by the decree 
of 1870. And upon that view he gave the plaintiff a decree 
for the whole area claimed. Upon appeal to the Judicial 
Commissioner, he affirmed the Commissioner’s decree. 


BOUNDARY— 

In an appeal to the P, C. against the decree of the Judicial 
Commissioner, held, that the matter was completely conclud- 
ed by the judgments of the two appellate Courts below. {Sir 
Arthur Hobhouse.) THAKUR RaGHBIK SlNGH v. RaJA 

XoRiNDAR Bahadur Singh. 

(1881) Bald. 411- R. & J.’s No. 66 (Oudh). 

Dispute as to. See ROUNDAKY DiSPU'J E. 

Evidence — Hakikat Chcnvhuddibandi papers Area 

and boundaries ^jven in— Conflict betivecn — Effect. 

It is true that the “ hakikat chowhuddibincli” papers pur- 
ported to give exact areas, and that the total aita is far less 
than the area of the land claimed. If in fact the bound- 
aries are proved to include an area far greater than that 
refei red to in the returns, such miscalculation or misrepre- 
sentation cannot defeat the title to the estate (368). {Lord 
Buckmaster.^ HaKADAS ACHAKJYA CHOWDHURI V 

Secretary oe State eok India. 

(1917) 43 I. C. 361 = 22 M. L. T. 438 = 
26 C. L. J. 590 = (1918) M. W. N. 28 = 

20 Bom. L. R. 49. 


itvidcnce — liakikat ChiyiKdiuddihandi papers — 

Nature of—E-videntiary value of— Dispute 7 oith Gcnern- 
ment. 

The word ( howluiddibandi" means '‘boundary” and the 
liakikat ( howhiiddihandi” papers may therefore, l>e pro- 
perly descrilxid as tlie Ixmndary papers. They appear from 
their form to have been returns which apparently were re- 
quired for the year 1799. They were made by the owners 
of the estates in question and sent in to the Government. 
^\ helher they were made for other years is not certain. 
Kven the exact purpose for which they were prepared is not 
clear, but it may he ac' epted that they were not voluntary. 
They were ma<ie on a Government form in pursuance of a 
Government request and to afford the Government foi their 
purpo>e sati-^factoiy information upon the various questions 
to which they furni>h answers ; the fir>t of these questions, 
after the statement of a number <jf niou/ahs, being as to 
their boundaries. 

Most information is to Ixi gathered from the boundary 
papers. These give descriptions of the different mouzahs 
with their different boundaries and, as there appears to have 
been no correction whatever made in the statements, and no 
document is forthcoming from tlie Government showing 
that the returns were questionetl, they must, as between the 
(i(*vernniont <md tlie Zemindars, be accepted as prima facie 
accurate, and the boundaries so given, unless shown to be 
erroneous, ought to be regarded as the boundaries of the 
mouzahs forming part of the estates (365). {Lord Buck- 
master.) HARaDAS ACHARJVA CHOWDHI'RI t'. SECRE- 
TARY OE STATE POR INDIA. (1917) 43 I. C. 361 = 

22 M. Ii. T. 438 = 26 C. L. J. 590 = 
(1918) M. W. N. 28 = 20 Bom. L. R. 49. 


BOUNDARY DISPUTE. 


Adjoining land—Oionership of— Consideration of 

question of — Value of. 

The ownership of the adjoining lands, though essential in 
the consideration of a title founded on accretion, is of little, 
or no value, in an issue as to whether the lands in dispute 
form part of the mouza of the plaintiff or are part of the 
mouza of the defendant, in an issue, in other words, as to 
disputed boundary (405). {Mr. Pemberton Leigh.) MUS- 
SUMAT IMAM BANDI v. HURGOVIND GHOSE. 

(1848) 4 M. I. A. 403 = 7 W. R. P. C. 67 = 

1 Suth. 208 = 1 Sar. 371. 

Agreement of parties to accept certain boundary 

Decision ignoring — Error of laiv under S. 100, C. P. C of 
1908, 
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BOUNDARY DISPUTE— (Co;//,/.) 

If, in the case of a boundary dispute, there is a judicial 
agreement by both parties to accept as conclusive a bound- 
ary laid down upon the ameen’s map deviating the original 
line in accordance with the information given by the govern- 
ment engineer, the first appellate Court must be held to 
liave erred in law, within the meaning of S. 584 of C.P.C. 
of 1882, in ignoring that agreement (46). {Loni IVatson.) 
LUKHI NAKAIN JAGADEH MAHARAJA JODU NATH 

Deo. (1893) 21 1. A. 39 - 21 C. 504 (513 4) = 

6 Sar. 408. 

‘Atneen's report in — Evidentiary value of — Decree in 

accordance with — Validity. 

In the case of a boundary dispute as to land admittedly 
waste or jungle, no evidence of possession was adduced on 
either side. The plaintiff produced and founded upon the 
Government survey map of 1839 ; and a remit was made to 
an ameen of the Court to ascertain the true boundary. The 
ameen made his report, accompanied by a map upon which 
the boundary was laid down, and the evidence which he had 
taken for his assistance. The defendant then examined the 
ameen as a witness, with the view of showing the inaccuracy 
of his report, and adduced no other evidence. The Sub- 
Judge accepted the report, and gave a decree to the plain- 
tiff on foot thereof. 

Ueld^ that it was impossible to affirm that there was no 
evidence before the Sub-judge upon which that finding — 
which was a pure finding of fact — could be rested (43). 
i^Lord JVatson.) LUKHl NARAIN JaGADEB MAHARAJA 

jouu Nath Deo. (1893) 21 1. A. 39 = 

21 c. 504 (510) = 6 Sar. 408. 

Atneen's report in — Suit and appeal — Ameens 

appointed in — Reports of—Confli ct hetween — Appellate 
decision on foot of report of Ameen appointed in suit — 
Legality of. 

In a suit involving a boundary dispute, the Sub-Judge 
made a remit to an ameen of the Court to ascertain whether 
the disputed land, or any portion of it, fell within the out 
lines of the plaintiff’s mouzah. The ameen found that the 
boundary included in the mouzah about 47 acres of the 
area claimed by the plaintiff, and assigned the remainder to 
the defendant’s mouzah. He submitted a report to that 
effect, and the Sub-Judge accepted the same and decreed to 
the plaintiff the 47 acres as shewn in the ameen’s map. 

On appeal, the District Judge made a remit to the same 
ameen to lay down, u\x)n the map prepared by him, a new 
boundary line ascertained by the use of a different compass. 
The ameen did so with the result .hat the new line included 
in the defendant’s mouzah, not only the whole of the dis- 
puted land with the exception of a small area, but, in addi- 
tion, about 53 acres w'hich admittedly belonged to the 
plaintiff’s mouzah. The ameen submitted a report to that 
effect, but, on its receipt, the District Judge acted upon the 
first report of the ameep, and affirmed the Sub- Judge. 

Held, that the District Judge’s disregarding the second 
report and acting upon the first did not constitute a sub- 
stantial error or defect in procedure, within the meaning of 

S. 584 (c) of C.P.C. of 1882 (A4). 

There was no defect in the conduct of the case ; the only 
error relied upon was one which, if it was committed at all, 
was committed by the Judge, and consisted in his drawing 
a w*rong conclusion from the evidence. The decision of the 
District Judge, so far as it went, involved no principle of 
law, and was certainly within his competency (44). {Lord 
PVatson.) LUKHI NARAIN JaGADEB v . MAHARAJA 
jODU Nath Deo. (1893) 21 1. A. 39 = 

21 C. 604 (611-2) = 6 Sar. 408. 

AmeefPs report in — Weight to he attached to. 

Unless there are very good grounds for dissenting and 
differing from the reports made by ameens upon local 


BOUNDARY DISPUTE— 

investigations, the Courts even in India, and a fortiori, the 
Courts in England, in dealing with boundary questions, 
ought to give great w’eight to them and be guided by them. 
{Sir James Colvile.) RAM GOPAL ROY v. GORDON 

Stuart & Co. (1872) 14 M. I, A. 453 (463-4) = 

17 W. B. 286 = 2 Suth. 649 = 3 Sar. 78. 

Award settling — Binding character of, as to title and 

possession — Arbitrators appointed by Settlement Officer of 
district on application of parties — Award by. See ARBI- 
TRATION — Award — Boundary Dispute. 

(1883) 13 C. L. R. 26. 

Cross-suits by two rival claimants for exclusive pos- 
session of piece of water bet^veen their estates — Failure of 
either to prerve exclusive possession — Possession found to be 
between the two^^Decree for possession of moiety to each in 
case of. 

The appeals arose out of two suits brought by the appel- 
lants and respondents respectively, each against the other, 
for exclusive possession of the piece of water the subject 
thereof. 

The Sub-Judge dismissed the suit of the appellants, and 
decreed that of the respondents. The High Court came to 
the conclusion that neither party had proved their case, and 
that lx)th the suits should be dismissed with costs. The re- 
sult of the decree of the High Court was that the Govern- 
ment, which had entered into possession as stake-holders 
and had never made any claim thereto, would rem^Jn in 
possession as proprietors. 

On appeal their Lordships concurred in the decision on 
the matters of fact which the High Court had arrived at, 
namely, that neither of the parties had proved a title to the 
exclusive possession of the sota in question. But they were 
of opinion that, although neither party had proved a title to 
an exclusive possession, there could be no doubt that posses- 
sion belonged to the appellants and the respondents. They 
w’ere of opinion that, though the evidence was insufficient to 
establish an exclusive possession by either of the parties, it 
was equally cogent to show that there was possession be- 
tween the two. 

Held, reversing the High Court, that each of the parties 
should l)e declared entitled to an equal moiety of the sota 
opposite to and adjoining their respective Zemindaries, and 
l>e decreed to be put into possession thereof accordingly. 
{Lord A/orfis.) KHAGENDRA NARAIN CHOWDHRY v . 
MaTANGINI DeBI. (1890) 17 I. A. 62 = 

17 C. 814 = 6 Sar. 628. 

Decision in case of — Substantial justice — Scicfitific 

accuracy — Object proper. 

Their Lordships assent to the observation made by the 
Judge that “scientific accuracy is hardly to be expected in 
such cases’’ (cases of boundary dispute), “substantial justice 
being all that is necessary for practical purposes’* (43). 
{Lord Watson.) LUKHI NARAIN JAGADEB z*. MAHARAJA 

JODU Nath Deo. (1893) 21 1. A. 39 = 

21 C. 504 (510-1) = 6 Sar. 408. 

Decision of, even if evidence unsatisfactory — Duty 

of Court. See BOUNDARY DISPUTE— EVIDENCE UNSATIS- 
FACTORY. (1893) 21 1. A. 39 (43)-- 

21 C. 604 (611). 

Decree in case of — Map — Annexing to decree of 

Practice of — Desirability of. 

Their Lordships desire to express their approbation of 
the course taken by the High Court in this case, viz., that 
of working on a map of the precise area which has been de- 
creed to the plaintiff. It is a practice which it is desirable 
for the Courts in India to follow in all cases of boandai 7 , 
so far as it is possible to do so, since disputes often arise 
here as to what the Indian Courts meant to decree (173). 
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BOUNDARY DlSPUTE-CCw/rf.) 

{Sir James W. Colvile.) RAJA LELANAND SlNGH V. 

Maharajah Luchmessur Singh. 

(1880) 10 C. L. E. 169 =Bald. 386. 

Evidence — Chittas — Admissibility of — Zemindar 

and tenant — Zemindar and rival proprietor— Disputes I)e- 
tween— Cases of— Distinction. Sfe EVIDENCE— ChitI' AS. 

(1868) 12 M. I. A. 136 (142 3). 

Evidence — Grantee from A and Government — Dis- 

pute between — Grant from A ancient^r—Statcment of boun- 
daries in —Admissibility against Goz>ernment. 

The question was one of boundary. The defendants- 
appellants claimed title under Government, which held 
khas a large portion of forest land situate in the district 
and apparently never included in the Decennial Settlement. 
Out of that land, that estate which was admittedly in the 
possession of and belonged to the appellants had been carved. 
On the other hand, the Chatterjees, whose title was vested 
in the plaintiffs-respondents, derived title under a 
Mocurrery grant from the Rajah of Burdwan, and the land 
-so granted to them was part of the settled estate of the 
Rajah of Burdwan. The decision depended upon the ascer- 
tainment of the real boundaries between the settled mehals 
of the Rajah of Burdwan, and the forest lands which 
remained after the Perpetual Settlement in the hands of the 
Government. The respondents relied upon the statement 
of the boundaries in the original Sannud, which was a very 
ancient document, granted by the Rajah of Burdwan in 
favour of the Chatterjees. 

Held, that the Sunnud lieing a mere statement by the 
Rajah of Burdwan of the boundaries of what he professed 
to grant would not of itself prove the title of the respondents 
against the appellants (462). 

It is possible to conceive cases in which, if there had been 
a conflict between the Rajah of Burdwan and the Govern- 
ment as to the boundaries of his zemindary, this assertion 
of a right to grant all the land comprised within the lK)un- 
daries specified would l)e no evidence against the Govern- 
ment that this zemindary extended so far ; it is at most a 
proof of an early assertion on the part of the Rajah of 
Burdwan that the land which he purported to grant in 
Mocurrery to the Chatterjees did extend so far (462). {Sir 
■ James Colvile.) RAM GOPAL ROY v. GORDON STUART & 

CO. (1872) 14 M. I. A. 453= 17 W. E. 285 = 

2Suth. 549 = 3Sar. 73 

Evidence — Map prepared with reference to different 

disputes between parties to suit attd third parties. 

The dispute in this case related to a certain quantity of 
land, the plaintiff and defendant, two adjoining landholders, 
claiming the same adversely to each other. Maps that had 
been prepared on previous occasions, not with reference to 
the dispute in question, but with reference to .some other dis- 
putes between the parties to the present suit and some 
strangers were put in evidence. Held, the maps were irrele- 
vant and inadmissible in evidence. JOHN Kerr v. NUZZUR 

Mahomed. (1864) 2 W. E. 28 (P. C.) = l Suth. 546. 

Evidence unsatisfactory — Decision e^>en in case of — 

Duty of Court. 

It is of frequent occurrence, especially in cases where the 
disputed line of division runs between waste lands which 
have not been the subject of definite posse.ssion, that no 
satisfactoi^ evidence is obtainable. That circumstance 
cannot relieve the Court of the duty of settling a line, upon 
the evidence which is laid before it (43J. {.Lord PVatson.) 

Lukh! Narain Jagadeb V. Maharaja Jodu N.ath 
Deo. (1893) 21 1, a. 39 = 210. 504 (511) = 6 Sar. 408. 

Onus on plaintiff in — Ejectment suits — Rule in cases 
of — In applicability of. .Yr/r BOUNDARY DISPUTE — POSI 
TION OF PARTIES IN. (1893) 21 1. A. 39 (43-4) = 

21 C. 504 (611). 


BOUNDAEY DISPUTE - (C^^w/.A) 

‘Onus on plaintiff in— Failure to discharge, <u to 

part of lands claimed — Effect. 

In a question of disputed boundaries the onus probandi 
lies upon the plaintiff to prove by independent evidence hi.s 
right to recover. But, in the circumstances, held, that the 
mere failure on the plaintiff’s part to support the burthen of 
proof cast upon him, as to part of the lands claimed, was 
not conclusive as it would l)e in ejectment, and the case 
remitted to India for further inquiries (111-2). (Lord 
Justice Turner.) RAJAH LELANUNI) SiNGH z/. MAHA- 
RAJAH Moheshur Singh. (1864) 10 M. I. A. 81 = 

3 W. E. 19 (P. C.) = 2 Sar. 74. 

'Position of parties in — Onus on plaintiff — Rule in 

ejectment suits as to — In applicability of. 

The ordinary rule regarding the onus incumbent on the 
plaintiff in an ejectment suit has really no application to 
cases in w^hich the dispute is as to the true boundary l)etween 
the estates of the plaintiff and of the defendant. The parties 
to such a suit are in the position of counter-claimants ; and 
it is the duty of the defentlant, as much as of the plaintift, 
to aid the Court in ascertaining the true boundary. Were 
any other rule recognised, the result might be that some 
boundaries would be incapal^le of judicial settlement (43-4). 
(Lord Watson.) LUKHI NARAIN JaGADEB V. MAHARAJA 

jODU Nath Deo. (1893) 21 1. A. 39 = 

21 C. 504 (511) = 6 Sar. 408. 

Possession exclusive of piece of water — Cross-suits 

between rival claimants for — Failure of either to prove ex- 
clusive possession — Possession found to be betw’een the two 
— Decree for possession of moiety to each in case of. See 

Boundary Dispute— ckoss-suit.s, etc. 

(1890) 17 I. A. 62 = 17 C, 814. 

P. C . appeal in — Appellate decision — Afirmance of. 

In a case of dispute as to boundary, their Lordships, on 
the evidence, affirmed the decree of the High Court. (Sir 
Richard Couch.) MaHAKANI SaRNAMOAVI v. MAHA- 
RAJAH Nripendra Narain Hhooi' P.ahadoor. 

(1891) Bald. 604. 

" — P. C. appeal in — Appellate decision — Weight of — 
Circumstances destroying. 

I Upon a question of disputed boundary, very great weight 
would, at first sight, appear to be due to the judgment of the 
Court below (405). 

In the case before their Lordships, the Judge of the Pro- 
vincial Court was in favour of the plaintiffs-appellants. On 
appeal to the Sudder Court, the Judges w'ere divided in 
opinion, and though three against one concurred in the deci- 
sion, one of the three decided upon a point which was 
repudiated by the other two, and those two mistook the 
nature of the question which they had to try. 

Held, that those circumstances went far to destroy the 
authority of the judgment of the Sudder Court reversing the 
decision below (405). (Mr. Pemberton Leigh.) MUSSU- 

MAT Imam Bandi v. Hurgovind Ghose. 

(1848) 4 M. I. A. 403 = 7 W. E. 67 (P. C.) = 

1 Suth. 208 = 1 Sar. 371. 

P. C. appeal in — Appellate decision — Reversal of, 

and restoration of that of trial Judge. 

The appeal arose out of a suit brought by the appellants 
against the respondents for the recovery of certain lands, of 
which the latter were in possession. The appellants claimerl 
them as part of a mouza belonging to them, while the res- 
pondents alleged that they were part of a mouza which 
belonged to them. 

The Judge of the Provincial Court decided in favour of the 
appellants, but his decree was reversed on appeal by the 
Sudder Court. 

Held, on the evidence and under all the circumstances of 
the case, that the decree of the Sudder Court ought to lie 
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leversed^ and that tlie appellants ought to be put in posses- 
sion of tlie lands in dispute. (Mr. Pemberton Lei^h.') 
MUSSUiMAT IMAiM bANDI V. UUKGOVINf) GhOSE 

(1848) 4 M. I.A. 403-7 W.R. 67 (P.C.) = 1 Suth. 208 = 

ISar. 371. 

-—In a case in which the cpiestion was as to the identi- 
fication and boundaiies of ebnrs^ the judgment of the trial 
Court was fininded on a long and careful local investigation, 
while that ot the High C'ourt, reversing it, was supported by 
no reasons that their Ixirdships could pronounce to be satis- 
factory. Their Lordships, accordingly, reversed the High 
Court and restored the trial Judge (617, 619). (Sir James 

W. Colvilc.) Ranee Surut Soondree Debia IUboo 

PROSONNO COOMAR TaGORE. (1870) 13 M. I. A 607 = 
16 W. R. 20 = 6 B. L. R. 677 = 2 Suth. 393 - 2 Sar. 632. 

^ — P . C. appeal in-^lndiaji Courts — Concurrent 

findings of — Interference 'ivith — Grounds. 

In an appeal in which the question in dispute was what 
property formed the boundary Hue l>etween the appellants’ 
and respondents’ estates, their Jairdships observed as 
follows : — 

“ If it could be shown as in this case that there was a 
clear miscarriage of justice, that is to say, that there was no 
evidence whatever which would have warranted the conclu- 
sion at which the Court below has arrived, or that in the 
conduct of the trial, in the mode in which the evidence was 
adduced, in the course that was pursued as to holding the 
balance of justice Ijetween the parties in the course of the 
trial, there was a clear departure from the ordinary prin- 
ciples which regulate judicial proceedings, then their Lord- 
ships, notwithstanding the decision of the two Courts below, 
would have entertained and considered the appeal. But 
their Lordships are clearly of opinion that when the question 
is one simply of fact, and when above all things, that ques- 
tion of fact is a question of fact as to l)oundaries, where the 
local knowledge of local Judges and the observation of the 
local witnesses are all important, they would be departing 
from what has been the practice of this tribunal if they were 
to act in opposition to the well-considered judgment of the 
two Courts from whom the appeal comes. It is atlmitted, 
and could not be otherwise than a:lmitted, that there is evi- 
dence which, if believed, would have justified those judg- 
ments. Their Lordships are of opinion that the Courts below 
were the best tribunals for deciding the question whether the 
evidence was credible or not, and they would be entirely un- 
willing to disturb their judgments. MaharaJ Kumar 
Baboo Ganeswar Sing v. Durga Dutt. 

(1871) 7 B. L. R. 651 = 16 W. E. P. 0. 37 = 

6 Mad. Jur. 143 = 2 Sar. 676. 

—The conclusions of the courts below on this point being 
concurrent findings on an issue of fact the well-established 
rule of this Board in such cases is : Their lordships do not 
consider that the question they have to determine is what 
conclusion they would have arrived at if the matter had for 
the first time come before them, but whether it has been 
established that the judgments of the Courts below were 
clearly wrong. 

The question in this case was whether the lands in ques- 
tion did or did not form part of the mahal purchased by the 
plaintiff at a revenue sale. (Lord Atkinson.) Maharaj.‘\ 

Surja Acharjva Bahadur v. Sarat Chandra Roy 

ChOWDHURI. (1914) 18 C.W.N. 1281 = 16 M.L.T. 290 = 
1 Ii.W. 807=(1914) M. W. N. 757 = 16 Bom.L.E. 925 = 
20 C. L. J. 563 = 261.0. 309 = 27 M. L. J. 365(370). 

■ P. C. appeal in — Indian Courts — Decision of — In- 

terference with — Conditions. 

Their Ix)rdships are sensible of the foice of the observa- 
tion that 1x>undary disputes are presumably best determined 
by local judges (224-5). (Lord Justice Turner.) Maha- 
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RAJAH KOOWUR BABOO NITRASUR SiNGH V. BaBOO 

Nund loll Singh. (1860) 8 M. I. A. 199 = 

1 W. B. 61 = 1 Suth. 420 = 1 Sar. 744. 

Upon a boundary question the Privy Council would 

be extremely reluctant to reverse the judgment of an Indian 
Court, unless they were clearly satisfied that it was wrong. 
(Sir James Colvile.) RaJAH I.EELANUND SinGH 'v. 
Rajah Mohendernarain. (1869) 13 M.I.A. 67 (68) = 

13 W. E. 7 = 2 Suth. 286 = 2 Sar. 482. 

—In a question relating to boundaries of land, the 

Judicial Committee, on a review of the evidence, reversed 
the concurrent decrees of the Court of first instance and the 
Sudder Court, but without costs. (Sir James IV. Colvile.) 
RAiM ChUNDER DUIT 7 .'. CHUNDER COOMAR MUNDUL. 

(1869) 13 M. I. A. 181 = 2Sar. 607. 

Their Lordships would them.selves be very slow to 

interfere with the judgment of an Indian Court upon a 
question of this nature, namely, a question of identification 
and boundaries ehnrs (617). (Sir James W. Colvile.) 

Ranee Surut soondree Debia?/. Baboo pro.sonno 
COOMAR Tagore. (1870) 13 M. I. A. 607 = 

15 W. R. 20 = 6 B. L. R. 677 =2 Suth. 393 = 2 Sar. 632. 

Of all the questions which are l)rought here (Privy 

Council) from India, there i.s no question of fact w’hich is so 
improper to be brought for final decision by this tribunal as 
a question of boundary, .since the decision of that question, 
particularly where the boundary line is to be run throhgh a 
forest or a tract of waste land, must depend .so much upon 
local investigation and local inquiry, and on that sort of 
knowledge winch only officers in Inriia. who are conversant 
with such disputes, can acquire. Accordingly, their Lord- 
.ships will never interfere with the finding of an Indian Court 
upon a question of boundary unle'-s they are clearly satisfied 
that there has been some plain miscarriage in the conduct or 
decision t)f the case upon whicli they can put their 
hands and make the grounds for an order reversing or vary- 
ing the decree. (Sir James IP. Colvile.) RaM GOPAL Roy 

?'. Gordon Stuart & Co. (1872) 14 M.I.A- 453(460) = 

17 W. R. 285 - 2 Suth. 549 = 3 Sar. 73 

Their Ixjrdships would be very loath to disturb the 

decisions of the courts in India on a question of boundary 
di.spute, because it is obviously one that is far better dealt 
with and decided there. (Sir James IV. Colvile.) RaJAH 
LEi.ANUND Singh Bahadur v. Maharajah Luch- 
MESWAR Singh liAHADUR. (1880) Bald. 382(386). 

Their Lordships would be loath to disturb the deci- 
sions of the courts in India on a question of boundary, 
because it is obviously one that is far better dealt with and 
decided there (173). (Sir James IV. Colvile.) RaJAH I.ELA- 

NUND Singh v. Maharajah Luchmessur Singh. 

(1880) 10 C. L E. 169 -Bald. 386. 

P. C . appeal in — Onus on appellant in. 

In order to set aside the decision of the Court below in 
boundary cases, the appellants should come prepared to show 
clearly where it is wrong, and what other course is right. In 
suth cases nothing is easier than to propound riddles which 
cannot be answered by merely looking at the maps, or read- 
ing the statement which appears in the record. If it were 
enough to .show to this tribunal difficulties w'hich the respon- 
dent’s counsel cannot explain, and then to contend that his 
case is not proved, he would labour under an unfair amount 
of burden. In such cases the local courts have advantages 
over the remote ones. To induce this Board to disaffirm the 
decision of the High Court in plaintiffs* favour, the defen- 
dants ought to do something more than to show that the 
plaintiffs’ title is not free from doubts ; they .should at least 
give some acceptable explanation of the circumstances which 
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have led the court below to its conclusion (146-7). {Lii/ d 
Hobhoitse?) KaJCOOMAR ROYj^GOBINI) CHUNDEK KOY. 

(1892) 19 I. A. 140-19 C. 660 (670 l)-6 Sar. 140. 

To induce the Hoard, in a case of boundary dispute, 

to reverse the judgment appealed from, the appellant must do 
something more than show that the plaintiff’s title is not f lee 
from doubts ; the appellant must at least give some accept 
able explanation of the circumstances which liave led the 
court below to its conclusion. {Lord Lindley.^ DINOMON'I 

Chowdhrani V. Hrojo Mohini Chowdhrani. 

(1901) 29 I. A. 24(34) = 29 C. 187(199)- 
6 C. W. N. 386 - 4 Bom,. L. R. 167 = 8 Sar. 224 = 

12 M. L. J. 83. 

P. C. appeal in — Onus on appellant in. See BOUN- 
DARY Dispute — r.C. appeal in— Indian (‘ourts— 
Decision of. 

P. C. appeal in — Riddles — Propounding of — Per- 

missilnlity. 

In such cases nothing is easier than to propound riddles 
which cannot be answered l)y merely looking at the maps, 
or reading the statement which appears in the record. It 
is not enough to show to this tril)unal difficulties which llie 
respondent’s counsel cannot explain. {Lord llobhouse.) 

Rajcoomar Roy v, (Jobind Chundkk Rov. 

(1892) 191. A. 140(146 7) -- 19 C. 660 (670 1) 

6 Sar. 140. 

To induce the Board, in a case of lx>undary dispute, 

to reverse the judgment appealed from, the appellant must 
do something more than show that the plaintiff’s title is not 
free from doubts ; the appellant must at least givescune 
acceptable explanation of the circumstances which have led 
the court below to its conclusion. {Lord Lind/ey.') DINO- 

MONi Chowdhrani Bkojo mohini Chowdhrani. 

(1901) 29 I. A. 24 (34) - 29 C. 187 (199) 

6 C. W. N. 386 = 4 Bom. L. R. 167 - 8 Sar. 224 = 

12 M. L. J. 83. 

Their Lordships’ Board has had occasion l)efoie now 

to deprecate the practice of “ propounding riddles of tins 
kind ” and to point out how rarely they succeed. It may be 
doubted if such efforts are worth the labour they involve. 
{Lord Sum fier.) KUMAK BaSANTA ROY Z'. SeCREI'ARY 

OF State for India. (1917) 44 I. A. 104 (110) = 
44 C. 868(867 8) = 22 M. L. T. 310 = 21 C. W. N. 642- 
16 A. L. J. 398-25 C. L. J. 487 = 1 Pat. L. W. 593- 
19 Bom. L. R. 483 = 6 L. W. 117 = 40 I. C. 337 = 

32 M. li. J. 606. 

Oljservations of Ix)rd Sumner in 44 I. A. 104 at 

110 applied. {Lord Shaw,) SECRETARY OF STATE FOR 

India v. Jatindra Nath Chowdhuky. 

(1924) 61 1. A. 241 (256-6) = 61 C. 802 (818-9) = 
29 C. W.N. 1 = 80 I. C. 1023 = (1924)M. W. N. 588 = 

36 M. L. T. 146-A. I. R. 1924 P. C. 176 = 

47 M. L. J. 48. 

Punchayat — Decision of, on such dispute — Suit to 

enforce — Defences open in — Agreement of parties to abide 
by its decision amounting to effectual reference to arbitration 
— Agreement not having that effect — Distinction. See BOM- 
BAY Regulations.— Punchayat Reg. vii of 1827 
— B oundahy Dispute. (1846) 3 M.I.A. 383 (392-3). 


BOUNDARY DISPUTE— (CW//.) 

clearly defined and sufficient grounds (617). {Sir James 
Colvile.) Ranee Surut Soondree Debia v. Baboo 
Prosonno C'oomak Tagore. (1870) 13 M. I. A. 607 = 
15 W. R 20 = 6 B. L. B. 677 -2 Suth. 393=2 Sar. 632. 

In boundary cases the local Courts have advantages 


Riddles — Propounding of — Permissibility. See 

Boundary Dispute— p. C. appeal in— Kiddles. 

— Trial Judge's decision in — I nter ference on appeal 
ivi th^Cond iti (nis. 

The considerations which make their Lordships reluctant 
to set their judgment against that of an Indian Court up m 
such a question as this, namely, a question of the identifica- 
tion and boundarie.s of ehurs, ought to influence in some 
degree the appellate Court in India, and to prevent its 
interference with the result of a local inquiry, except upon 


over the reniote ones. To a certain extent tlie remark is true 
as between the trial Judge and the High Court hearing 
the appeal from him ( 146). 

Where the Higli Court felt the local difhculties, and met 
them by ordering a local survery of their own, and reversed 
the trial Judge on the strength of the results of th.it survey, 
held, that they were justified in reversing the trial Judge 
(146 7;. {Lvrd Hobfu.nse.) KaJCOOMAR KOV r . COBIND 
Chunder Rov. (1892) 19 I. A. 140 = 

19 C. 660 (670-l) = 6 Sar. 140. 

BRAHMO SAMAJ. 

Membership of — Effect of, on community in which 

meml)er was l)orn. See MKH P*RAHMO S amaJ. 

(1903)30 I. A. 249(256 7)- 31 C. 11 (33). 

BRITISH BEIiUCHISTAN REGULATION IX OF 

1896. 

S. 10 — .Appeal - Point decitlecl by Court below but 

left open in — If res iudieata. See C. P. C'. OK 1908, S. II — 

Case-s under— Appeal — Poini dkcided, etc. 

(1917) 44 I. A. 213 - 45 C. 442. 

BRITISH PROTECTORATE. 

See I’RO'I'ECTORATE — BRITISH PROTECTORATE. 

BRITISH SUBJECTS. 

- See Words and Phrases— Meaning of— 

likiriSH Subjects. 

BRITISH TERRITORy. 

Cession to Native State of. .SV^ CE.SSION OF TeRRI- 

roRV — B ritish TEkRi'l ()R^ . 

Cavil and criminal jurisdic ti«ai (»ver — Transfer t<) 

Native Stale of — i’t)Wer of (S(»\\n or ol (Government of 
India — Legislative act — Necessity — Effect of transfer on 

(1) territorial rights of (Jrown over iransfciTcd territory aiul 

(2) rights as British subjects of perscats resident therein. 

See Jurisdiction— British Terriiory— Civil and 
Criminal Jurisdiction over. 

(1876) 3 I. A. 102(150-1) = 1 B. 367 (469). 

Jurisdiction over — Transfer of, to Native State under 

Biilish supervision and control — Power of Governor-General 
in Council as regards — Legislative act — Necessity, See 

Legislation — Governor-Genkrai. in Council — 
British Territory. (1876) 3 1. A. 102 (152) = 

1 B. 367 (460-1). 

BROKER. 


I.oan — Undertaking to procure — Conditional or 

unconditional . 

Dy partner in a firm, which acted as managers of a Mills 
Company, applied to the appellants for a loan of a lakh and 
a half of rupee-s, explaining that he was about to raise a loan 
of eleven lakhs on first mortgage of the mills through the 
respondent. The appellants then took from the respondent 
a document and advanced the money required. The docu- 
ment, which was addressed to the appellants, was in these 
terms : “In consideration of your having at my request 
acceded to the proposal of the agents of the Mills Company, 
to advance to the mills a sum of rupees one lakh and fifty 
thousand, I hereby bind myself to you to procure a loan 
within 2 weeks of rupees eleven lakhs on the first mortgage 
of the mills property, and to pay you thereout the said .sum 
of rupees one lakh and fifty thousand agreed to be advanc- 
ed by you to the mills.” 

The re.spondent sul)sequently repudiated liability on the 
ground that he had been and was in a pcxsition to procure 
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the loan and carry through the transaction, but that D had 
refused to mortgage. 

In a suit by the appellants for damages for breach of the 
agreement, which was admittedly one of guarantee, the 
respondent contended that all he had undertaken to do was 
to procure the lending of eleven lakhs if a first mortgage of 
the mill was given, and to pay thereout rupees lakhs to 
the plaintiff. 

Held^ overruling the contention, that the undertaking 
was a substantial undertaking that a loan should be pro- 
cured, and that out of that loan the sum of one lakh and 50 
thousand should be repaid. {^Lord A/acnag/iten.) ViSSANJI 

SONS & Co. Shapukji HURJORJI Bharoocha. 

(1912) 39 I. A. 152 = 36 B. 387 = 

9 A. L. J. 811=16 C. W. N. 769 = 16 C. L. J. 53 = 

16 I. C. 98=23 M. L. J. 77. 

Undcr-broker —Employment ofy depending upon 

broket's cnvn appointment — Terminatioti ofy before period 
by termination of broker's employment— Damages for— 
Measure of — Terminatioti of broker's employment with a 
viei .0 to defeat under-broker's rights — Distinction in case of. 

In 1911 a company appointed the respondent’s firm to be 
their brokers for the sale and purchase of sugar for a period 
of 5 years from the date of the agreement, the agreement 
providing, inter alia^ for the appointment of under-brokers 
and for the teimination of the agreement by 3 months’ 
notice on either side. Very soon after, the respondent’s firm 
entered into an agreement with the appellants constituting 
them under-brokers. Under that agreement, the appoint- 
ment of the appellants was for the period of the agreement 
between the company and the respondent’s firm and was an 
appointment Uo act as brokers in respect of the sugar bought 
and sold by we respondent’s firm under their bargain with 
the company. In August 1912, the respondent, the survi- 
ving partner of the firm, wrongfully determined the agree- 
ment with the appellants. On December 2, 1912, the res- 
pondent, bona fide and not as a means of limiting 

the damages, made a new agreement with the com- 
pany the terms of which were inconsistent with, and 
thus put an end to, the original agreement between 
his firm and the company. In a suit brought in 

January, I9l3, by the appellants for the recovery of 

damages from the respondent, held, that the contract of 

December 2, 1912, ended the original appointment of the 
respondents firm with the company, and that with its ter- 
mination the appellant’s contract likewise came to an end; 
that inasmuch as the contract of the respondent with the 
appellants never expressly created nor impliedly involved 
any obligation not to agree with the company to a new con- 
tract of brokerage, if and when it was thought fit, the res- 
pondent did not commit a breach of his duties under his 
contract with the appellants ; and that the appellants were 
therefore entitled by way of damages only to the amount 
which they would have earned as under-brokers down to 
December 2, I9l2. 

Quaerey^\.o what the position would be if the original 
agreement were ended simply as a means of defeating the 
appellant’s rights. 

Whether or no the contract of December 2, 1912, follow- 
ed a termination by 3 months’ notice of the earlier contract 
pursuant to the provisions which it contained was immate- 
rial. {Lord Buckmaster,) LaCHMANDAS KHANDELWAL 
V. RaGHUMULL. (1919) 46 I. A- 314 = 47 C. 290 = 

24 C. W. N. 577 = 11 L. W. 551 = 68 I. C. 851. 

Under-broker — Employment ofy depending upon 

broker's own appointment — Termination of broker's employ- 
ment by consent before period fixed and appointment of him 
under ne^u and different contract — Effect of. on under- 
broker's employment — Termination of broker's employment 
for defeating under-broker's rights — Effect in case of. 


By an agreement dated 31 — 5 — 1911 David Sassoon & 
Co., Ltd., appointed the respondent and hU partner to be 
their brokers for the sale and purchase of sugar for a period 
of 5 years from the date of the agreement, or for such fur- 
ther period as should be mutually agreed, unless the agree- 
ment should be sooner determined under provisions therein 
contained. The agreement provided for the appointment 
by the respondent’s firm of such under-brokers as might be 
required for the purpose of the sugar business, the under- 
brokers to be under the control of the company, but liable 
to be dismissed by the respondent’s firm. It also provided 
that the agreement might be ended by 3 calendar months’ 
notice on either side. 

On the 8th June, 1911, the respondent’s firm entered into 
an agreement with the appellants constituting them under- 
brokers. The agreement recited the original contract, and 
stated that the appointment it effected was for “the sale 
and purchase of sugar in raspect of all contracts to be en- 
tered into Ijy them (/.«*., the respondent) on behalf of the 
said David Sassoon & Co., Lttl., under the aforesaid agree- 
ment the agreement of the3lst May, 1911) and during 
the subsistence of the said agreement, or for such further 
period as the said brokers and the said company may further 
extend.” 

On the 2nd December, 1912, the original contract between 
David Sassoon & Co. and the respondent was terminated, 
and a new contract was entered into between them differing 
in many material respects from the contract of the 31st May, 
1911, and appointing the respondent broker in the same 
business for a new period of 5 years on different terms. 

The question arose whether this contract of the 2nd 
December, 1912, had the effect of terminating the appoint- 
ment of the appellants as under-brokers. 

Heldy that, even apart from the words in the agreement 
of 8th June, 1911, which made the period of the contract 
identical with that of the covering authority, the mere fact 
that the appointment of the appellants was an appoint- 
ment to act as brokers in respect of the sugar bought 
and sold hy the respondent’s firm under their bargain 
with Sassoon & Co., showed that when they ceased to 
buy and sell sugar in accordance with that authority, the 
appointment of the appellants as brokers w'ould necessarily 
come to an end (297). 

Queerey as to what the position would Ixj if the original 
agreement w'ere ended simply as a means of defeating the 
appellants’ rights (297). {Lord Ihukmaster,') LaCHMAN- 
TMS KHANDELWAb V. kAGHUMUI.b. (1919) 47 C. 290 = 
46 I. A. 314 = 21 C. W. N. 577 = 68 I. 0. 861 = 

11 L. W. 561. 


BUILDING. 

^For all cases relating to Iniildings on land, see 

LAND— BUILDING. 

BURMA. 

■Courts of — Law applicable in absence of statu- 


ory law — JusticCy equity and good conscience . 

The Burmese Courts are directed, in the absence of any 
statutory law applicable to the case, to follow the guidance 
3 f justice, equity, and good conscience (245). {Lord Davey.) 
Kader MOIDEEN r/. NePEAN. (1898) 26 I. A. 241 = 

26 C. 1 (6) = 2 C. W. N. 666 = 7 Sar. 394. 

District Courts of — Case from — Pleadings in and 

conduct ofStrict scrutiny of— Propriety. 

In a case from a Di-strict Court in Burma pleadings, and, 
indeed, the whole conduct of the case, can scarcely l>e scruti- 
nised with the strictness with which a case would be scruti- 
nized in this country. {Viscount Dunedin.') MAUNG KY! 

OH 7-. Ma TheT PON. (1926) 4 E. 613 = 94 I. C. 916 = 

(1926) M. W. N. 489 = 3 O. W. N. 736 = 

A. I. R. 1926 P. C. 29. 
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Hindus migrating to, inter-manying with Uurnians, 

settling there, and forming a connnunity — I^w governing. 

St'e Hindu— Burma— Hindus migrating to, etc. 


(1921) 48 I. A. 553 (564). 

Kalais of — Law governing — Hindu Law — Succession 

Act of 1865. Set' Burma Laws Act ok 1898, 8.13— 
HINDUS. (1921) 48 L A. 553 (564). 

BURMA COURTS ACT XVII OF 1875. 

S. 4 — Marriage — Question re gard ing-- Mai nlc nance 

claim by wife against husband if a. 

The respondent sued the appellant, alleging that she was 
married in Rangoon to the appellant according to Burmese 
rights and customs, and claiming Rs. 10,000 for her expenses 
of necessaries and living for five years, after deducting 
Us. 1,400, the amount realized by the sale of a house given 
to her by the appellant. The respondent was found to be the 
wife of the appellant by a validly constituted marriage, she 
being what was generally called a lesser w ife. 

I/eld^ that the question whether, in view of the facts and 
circumstances of the case, the res^wndent was entitled to any 
maintenance w’as one regarding marriage within tlie mean- 
ing of S. 4 of the Burma Courts Act, and fell to be decided 
according to the Buddhist law (119). {Sir Richard Conch.) 


MOUNG HMOON HTAW V. MaH HPWAH. 

(1884) 11 I. A. 109-10 C. 777 (784) - 4 Sar. 505. 


BURMA LAWS ACT XIII OF 1898. 

— S. 13 — J/indiiS^A'alais of Burma if — Law govern- 

in g them . 

The Kalais of Burma are the descemlanls of Hindus w ho 
had married Burmese women. 

The Kalais as a c(mimunity are not Hindus within ihe 
meaning of the expression as used in the Burma Laws Act 
of 1898. 


The Kalais acquired a non-Hindu status of their own. 
{Viscount Haldane.) Ma V AIT v. MAUNG C:Hri MaUNG. 

(1921)48 I. A. 553 (564)- 1 Bur. L. J. 15- 
30 M. L. T. 126-4 U. P. L. R (P C.) 45- 
(1922) P. C. 197-66 I. C. 609-42 M. L. J. 193. 

BURMA TOWN AND VILLAGE LANDS ACT IV 
OF 1898. 


S. 41 (b)— Ultra vires. 

Section 41 {b) of Burma Act IV of 1898 is ultra vires, 
{Lord Chancellor.) SL'UHETAKY OK S'J'ATK KOR INDIA v. 

Moment. (1913) 40 I. A. 48^-40 C. 391- 

17 c. W. N. 169 - 11 A. L. J. 49 - 13 M. L. T. 53 - 

(1913) M. W. N. 46 - 15 Bom. L. R. 27 - 
17 C. L. J. 194-18 I. C. 22-7 L. B. R. 10 - 

6 Bur. L. T. 1=24 M. L. J. 459 

BURMA REGISTRATION REGN. (11 OF 1897— 
UPPER BURMA). 


Rules 4 and 1 — Registration of mortgage — Validit 

—Presentation for registration — Official endot sement shozo 
ing presentation was by mortgagee — Signature purporting 
to be by agent unaiUhoriscd—Rffect* — Presumption of officia 
endorsement. 

Rule 4 of the rules under Upper Burma Registration Kegn 

1 1 of 1897 requires a document to be presented for registi a 

lion by sonte person executing or claiming under the sain 

the agent of such person . . . dul 

aulhoiiseU by i)ower of-atloiney. 

A moitguge Ixuid puipijrted to be signcti by both th 
mortgagors, and its execution was admitted by llieni. It wa 
lontended that the rcgUtialion of the lx)nd was invalii 
because it was presented for registration by an unauthoris€< 
agent. 1 he contention rested on the supposition that th 
wilting at the foot of the document puriK)rling to be th 
Tantil signature of U showed that it W'as he who presentei 


BURMA REGISTRATION REGN. (II OF 1897— 
UPPER BURMA— (6V//^A/.) 

the document and that he was only an agent. Hut that theory 
was directly opposed to the official statement signed by the 
registering officer that the document was presented for regis- 
trati«m by the mortgagee. 

Held., over-ruling the contention, that the mortgage was 
duly registered. 

There is no provision in the Regulation or the rules that 
requires the signature of the person presenting the document 
for registration. l>ut under Rule 7 registration shall be 
effected by the registering officer writing on it an endorse- 
ment in the term.s of that appearing at the foot of the docu- 
ment. The correctness of that official endorsement is to be 
presumed, and the Tamil signature, for which there w’as no 
legal sanction, cannot operate to contradict it. The pre- 
sentation, therefore, was by a person claiming under the 
document. {Sir Lazorence Jenkinsf) BaIJNATH SlNGH v, 

Jamal Bro.s. & Co. (1923) 51 1. A. 18 (21-2) = 

61 C. 354 = 2 R. 99 = 22 A. L. J. 42 = 
A. I. R. (1924) P. C. 48 =(1924) M. W. N. 196 = 
19 L. W. 345 = 28 C. W. N. 1029=79 I. C. 940 = 

34 M. L. T. 60. 

Rule 5 — Defect in procedure — Admission of execti' 

tion—One of executants not appearing before Registrar — 
Omission by Registrar to make a note of fact of — Effect on 
validity of registration — Document properly presented. 

Rule 5 of the rules made under Upper Burma Registra- 
tion Keg. 11 of 1897 requires, where any party to a docu- 
ment is unable or refuses to appear, a note of the circum- 
stances to be made. Hcff that the omission to make the 
note was not one for which the person presenting the 
document could be held responsible ; and that it was at 
most a defect in procedure which did not vitiate a regis- 
trailon made on a proper presentation. {Sir Lazvrence 
Jenkins.) BaiJN.ATH SiNGH v. JamAL BROS. & CO. 

(1923) 51 1. A. 18 (22) = 51 C. 354 = 

2 R. 99-22 A. L. J. 42 = A. I. R. (1924) P. C. 48 = 

(1924) M. W. N. 196 = 19 L. W. 345 = 
28 C. W. N. 1029 = 34 M.L. T. 50 = 79 1. C. 940. 

BURMESE BUDDHIST LAW. 

ADOPTION. 

» Authorities. 

Award. 

Boy— P uiiEKTv. 

Brother deceased— Benamidar for survivor. 
Daughter. 

IBvorce. 

Dominant keature ok. 

Lldest son— Eldest daughter. 

Father and chii.dken by deceased wife. 
Husband .and Wike. 

Inheritance. 

Marriage. 

Orasa. 

REI-A'IIONSHIP. 

Wife. 

Will. 

WOMAN DECEASED— Jewellery worn by— owner- 
ship OK. 

Adoption. 

Adopted Sun. See UNDER THIS SUB-HEADING — 

KITTIMA SON. 

Ceremony formal unnecessary. 

According to the law of Burma, no formal ceremony is 
necessary to constitute adoption. {Lord Dunedin.) Ma 

Vvyet r. Ma Me (1909) 36 I. A. 192 = 

36 0. 978 (984) = 6 M. L. T. 302 = 10 O. L. J. 363 = 
14C.W.N. 111 = 11 Bom. L. R. 1193 = 6 L. B. R. 118 = 

3 I. 0. 797 = 19 M. L. J. 577. 
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BURMESE BUDDHIST LAW— 

Adoption — (6V;/A/,) 

(6’/V Lancelot Sanderson.) MaunO Ba PE z'* 

MaUNG Shwa Ba. (1928) 6 R. 520 = 28 L. W. 129 = 
48 C. L J. 177-110 I. C. 3CG = 33 C. W.N. 70 = 
A. I. R. 1928 P. C. 197-55 M. L. J. 95 (99). 

See Burmese Buddhist t,aw — ADomioN — 

Conduct— INFERENCE of adoption from. 

(1909)36 I. A. 192 = 
36 C. 978 (984) and (1928) 6 R. 520 = 55 M. li J 96. 

Ceretnony formal unnecessary — Pnbliciiy and 

notoriety necessary. 

According to the Burmese Buddhist Law, tliere is no 
ceremony of adoption, and it is not necessary for one who 
claims adoption, to point to any particular statement or act 
made by his adoptive parents upon a particular date. But, 
on the other hand, the adoption must be a matter of publi- 
city and notoriety. It is most important that adoption with 
a view to inheritance, which, in this community, takes the 
place of testamentary disposition, should be made known to 
all those likely to be concerned ; and their Lorciships are 
anxious in no way to weaken what has been stated to this 
effect in former decisions. {Sir Walter Pliillimorel) 
MAUNG THWE i\ MaUNG TUN PE. 

(1917) 441. A. 251 = 45 C. 1 (7-8) -22 M. L T. 411 = 
22 C. W. N. 97 = 27 C.L. J. 68 =(1918) M. W. N. 9 - 
20 Bom. Ii. R. 69 = 42 I. C. 863-11 Bur. L. T. 28. 

There is no special ceremony in Burmese adoption, 

but the adoption must be a matter of publicity and notoriety. 
{Lin'd Parmoorf) MA THAN THAN v. MA PWA THIT. 

(1923) 1 R. 451 = A. I. R. 1923 P. C. 156 = 
33 M. L. T. 361 (P. C.) = 2 Bur. L. J. 260 = 
(1923) M. W. N. 711 = 29 C. W. N. 610 = 77 I. C. 63-= 

46 M. Ii. J. 334 (337). 

Conduct — Inference of adoption from — Publicity of 

relationship in case of — Necessity for — Def^ree of — Adop 
tion alleged to have taken place on distinct and specified 
occasi on— Case of — Distinction . 

Under the Burmese law, though adoption is a fact, that 
fact can either be proved as ^having taken place on a dis- 
tinct and specified occasion, or may be inferred from a 
course of conduct which is inconsistent with any other 
supposition. But in either case publicity must be given to 
the relationship, and it is evident that the amount of proof 
of publicity required will be greater in ca.‘^es of the latter 
category, when no distinct occasion can be appealed to. 
{Lord Dunedin.) MA YWE'r MA ME. 

(1909) 36 I. A. 192 = 36 C. 978 (984) = 6 M. L. T. 302 = 

10 C. Ii. J. 363 = 14 C. W. N. 111 = 

11 Bom. Ii. R. 1193 = 6 Ii. B. R. 118 = 3 I. C. 797 = 

19 M. Ii. J. 577. 

^Conduct — Inference of adoption from — Publicity or 

notoriety of relationship in case ot — Proof satisfactory of — 
Necessity. 

According to the law of Burma, the fact of adoption may 
be inferred from a course of conduct inconsistent with any 
other supposition ; but in that case the publicity or notoriety 
of the relationship must be satisfactorily proved. {Sir 
Dincelot Sanderson.) MAUNG BA PE v. MAUNG SHWA 

Ba. (1928)6 R. 620 = 28 L. W. 129 = 48 C. Ii J. 177 

110 I. 0. 306 = 33 C. W. N. 70 = 
A. I. R. 1928 P. C. 197 = 66 M. Ii. J. 95(99). 

Kittima adoption — V alidity — lissentials. 

Amongst Burmans neither ceremony nor written docu- 
ment is required to constitute or initiate a keitima adop 
tion. There must be, on the one hand, the consent of the 
natural parents, and, on the other, the taking of the child 
by the adoptive parent with the intention and on the foot- 
ing that the child shall inherit (75-6). {Lord Robertson.) 
Ma Me Gale v . Ma Sa Yi. (1904) 32 I. A. 72 = 

32 0. 219 (226) = 4 B. L. R. 172 = 8 Sar. 743. 


3^8 

BURMESE BUDDHIST LAW— 

Adoption— {Contdf) 

Kittima child — Who is a. 

Under the Burmese Buddhist I^aw, a child adopted 
according to the fullest form of adoption and retaining bis 
status as an adopted child till the death of his adoptive 
parents, is entitled to inherit their estate as if he were a 
natural and lawful child, either in the absence of other chil- 
dren or in competition with them. Such a child is called a 
kittima tha or kittima child. The word is sometimes written 
keitima and seems to be a corruption of the Sanskrit 
k'itrima. {Sir Walter Phillimore.) MaUNG THWE v. 
MAUNG Tun Be. (1917) 44 I. A. 251 = 45 C. 1 (7) = 
22 M. L. T. 411 = 22 C. W. N. 97 = 27 C. L. J. 68 = 

(1918)M. W. N. 9 = 20 Bom. L. R. 69 = 

11 Bur. L. T. 28 = 42 I. C. 863. 

-Kittima daughter — Proof of — Quantum. 

Tlie question was whether the appellant was keitima 
daughter of the deceased Ma \'e, a Burmese lady. 

Held, reversing the Court below and restoring the trial 
Jiidg?, that the adoption of the appellant by the deceased 
had been satisfactorily established. {Lord Robertson.) MA 
Me ('tAI.E r. Ma Sa Yi. (1904) 32 I. A. 72=32 C. 219 = 

4 B. L. R. 172 = 8 Sar. 743. 

-'riie question was whether the appellant was the 
keittima adopted daughter of K and M. 

It appeared that K and M took the appellant, when she 
was a child, aged about one year, away from her parents, 
and that she lived in the house of K for the next 13 or 14 
years. She was taken to K’s house with the consent of her 
natural parents to be adopted by K and M. From the time 
that the appellant was taken to the house of K .she was 
brought up publicly as his daughter, and lived openly and 
continuously under his protection. In the register of the 
School which the appellant attended K was entered as her 
parent, and paid the school fees. After the appellant left 
school she continued to sleep in K’s house until she was 
alK)ut 14 years i)f age, after which she slept in the house of 
her natural niTtlier. 'I'he reason for the change was that 
there was no fe.nale companion in K’s house. The ap|)ellanl 
did not, however, cea.se to vi.sit K’s house frequently, and it 
was not suggested that, if she had become his adopted 
daughter, there was any action which denoted repudiation of 
her adoption. Further, there was positive evidence as to the 
adoption of the appellant, that a kinmoodat was 

performed, and tliat the phoontryis were invited and fed. 

Held, on the evidence, reversing the appellate (’ourt and 
restoring the trial Judge, that the appellant had e.stablished 
that she was the keiUima adopted (laughter of K. {Lord 
Parmoor.) Ma THAN THAN r-. MA P\va 'ITin”. 

(1923) 1 R. 451=A. I. R. 1923 P. C. 166 = 
33 M. L. T. 361 (P. C.) = 2 Bur. L. J. 260 = 
(1923) M. W. N. 711 = 29 C. W. N. 610 = 77 I. 0. 63 = 

46 M. L. J. 334. 

I Kittima dan.diter — Relationship of — Repudiation by 

; adoptive father of — Permissibility. 

Qua're, whether after a person had become the keittinia 
adopted daughter of another, it is, under the Burmese law, 
po.ssible for the latter to repudiate the adoption of the 
former, (ford Parmoor.) MA Th.\N THAN 7*. M.V P'VA 

q'HIT (1923) IR. 461 = 

AIR. 1923 P. C. 166-33 M. L. T. 361 (P. 0.) = 

2 Bur. L. J. 260 = (1923) M. W. N. 711 = 
29 C. W. N. 610 = 77 I. C. 63 = 46 M. L. J. 334 (337). 

Kittima son — Inheritance to adoptWe parents— 

Ri^ht of— Forfeiture of— Grounds — Residence with parents- 

atdaw with consent of adoptive parents if one. . . i,’ 

For a young man on his marriage to go and live with his 
parents-at-Iaw is strictly in accordance the Burnie e 

custom ; and where a keittima son does so with the consent 
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BURMESE BUDDHIST LAW-CcVw/rf.) 

Adoption— 

of his adoptive father, his conduct in doinR so is not such 
as will disentitle him from inheriting to his adoptive 
parents 100). i^Sir Lancelot Stinderson.) MaONG Ha 

Pe I'. Maunu Shwa Ka. (1928) 6 B. 520 

28 L. W. 129 = 48 C. L. J. 177 = 110 I. C. 306 = 
33 C. W.N. 70= A. I. B. 1928 P. C. 197 = 

55 M. L. J. 95. 

Kitlima son — 1 nhcritancc to adoptive parents — 

Right of — L'orfcitnre of — Grounds — Separation from adop- 
tive parents — Forfeiture on ground of — Rule as to — Fasis 
and scope of, 

Undei the Hurmese Hlnuldhist I>aw, a kittima child may 
forfeit his right of inheritance Oy separating from his adop- 
tive parents, this l)eing considered an act of ingratitude. 
The authorities, however, draw a distinction between the 
cases where there are other children with whom the kittima 
child seeks to compete and share, and cases where he has 
no such competition, and in the latter instance allow him to 
inherit in whole or in part notwithstanding his separation. 

This points to the true principle upon Nvhich the rule of 
forfeiture rests. It is a matter of intention. If the 
child goes to live separately from his adoptive parents, it 
may be that he has shaken off the tie, that he has provided 
for himself, has discontinued the further performance of 
duty towards his adoptive parents, and has given up with 
his duty his claims upon their estate ; and it is more easy 
to presume this wlien the parents have other children who 
can perform the duties and receive the estate. 

The fact that the child goes to live apart is some evidence 
of an intention to break the bond. The distance may be so 
great as to render it impracticable for the child to continue 
to discharge duties to his adoptive parents, and in that case 
it probably works a forfeiture. 

Hut if the distance lx; not so great, if the separation of 
lesidencebe with tlie consent of the adoptive parents, and 
if the child is ready and vsilling to discharge filial duties 
after this separation, the bond is not broken. (.V/> Walter 
Phitlimorc.) MaUNG THWE r. MaUNG TUN HE 

(1917) 44 I. A. 251-45 C. 1 (8 9) = 22 M.L.T. 411 = 
22 C W.N. 97=27 C.L J. 68 = (1918) M.W.N. 9- 
20Bom.L.E. 69 -11 Bur L.T. 28 = 42 I. C. 863. 

Rittima son — I nhcrilanec to adoptive parents — 

Right of — Forfeiture of^Un filial or inimical conduct 
entailing ^Proof of. 

In Hurmese law, an adopted son loses his liglil to in- 
herit to his adoptive parents on account of conduct uufilial 
or inimical lowartls them, as for instance, where he keeps 
away intetitionally from them, or intentionally neglects to 
kx>k after them duiing illness, or by failure duly to perform 
their funeral ceremonies, or is guilty of any other acts 
which, if proved, according to Huddhist law , would disentitle 
a child to inherit. 

Heldy on the evidence, that it wjis not established that the 
plaintiff, and adopted son, had been guilty of any unfilial or 
inimical conduct which would deprive liim of his right of 
inheritance (^Sir Lancelot Sanderson ) MAUNG Ha I'E 
u. MAUNG SHWeHa. (1928)28 L. W. 129 = 

48 C.L.J. 177-110 I.C. 306=6 B. 520- 
33 C.W.N. 70 = A.1.B. 1928 P.C. 197-56 M.L.J. 96. 

hittima son — Proof of — Quantum. 

Held, on the evidence affirming the court below, that the 
plaintiff was adopted by M and her husband as a keittima 
son witli a right to inherit (99) (6/> Lancelot Sanderson.) 

Maung Ha Pe V. Maung Shwa Ha. 

(1928) 6 E. 620 = 28 L.W. 129 = 480. L. J. 177 = 
110 I.C. 306 = 33 C.W.N, 70=A.I.B. 1928 P.C. 197 = 

55 M. L. J. 95« 
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BtJBMESE BUDDHIST hAVl-AContd.) 

Adoption— (cVv/A/.) 

—Publicity or notoriety of relationship of — Necessity. 

Hurmese Huddhist Law — Adoption— Ceremo- 
nies FOKM.XL unnecessary— PUBLICITY AND NOTO- 
RIETY NECESSARY. 

Publicity or notoriety of relationship of — Proof of — 

Quantum — Child — Adult —Adoptions alleged of — Distinc- 
tion. 

In many cases the inference of the relationship of adop- 
tion existing, and the publicity of the relationship itself, 
may naturally lx? taken from the facts of the life of the par- 
ties apart from the verbal statements of those concerned, 
riius when a child who has natural parents leaves those 
parents and its own home, and is brought up in the house of 
aiiollier who treats it as a father would a child, the inference 
is not difficult to draw', and the facts from which that infer- 
ence is drawn are public facts necessarily known to all the 
person’s friends and acquaintances. Hut in the case of an 
adult, where the inferences to be drawn from “bringing up” 
are necessarily absent, and where the consequence of adop- 
tion is disinherison of those entitled to succeed by law, it is 
especially necejjsary to insist on adequate proof of publicity 
or notoriety of the relationship. {Lord Dunedin.) Ma 
VwETr-. Ma Me. (1909)36 1. A. 192(195, 196) = 
36 C. 978(984-5) = 6 M.L.T. 302 = 10 C.L. J. 363 = 

14 C.W.N. 111-11 Bom. L.R. 1193 = 5 L.B.R. 118 = 

31. C. 797 = 19 M. L. J. 677. 

Publicity or notoriety of relationship of — Proof of 

— Quantum — Past statements and conduct — Inferences 
from — Case of. 

Where it would have been easy for the parties, by means 
of an actual, though not ceremonial adoption in presence 
of witnesses, to have precluded the raising of subsequent 
(jueslions, and that has not been done, and where the fact 
of adoption is left to be inferred from past statements and 
conduct, it is a salutary rule that adequate proof of publicity 
or notoriety of the relationship should be insisted on (196). 
{Lord Dunedin.) Ma VW-E'l' v. Ma Mk. 

(1909)36 I.A. 192 = 36 C. 978 (985) = 6 M.L.T. 302 = 
10 C.L.J. 353-14 C.W.N. 111 = 11 Bom. L. R. 1193 = 

5 L. B. R. 118 = 3 I.C. 797 = 19 M.L.J. 677. 

Second adoption while first alive — Validity — Rights 

of second adopted son. 

Theii I x)rdships have been informed by counsel for the 
plaintiff that he does not contend that there would be any 
legal objection to a Hurman Ifiiddhist widow adopting a 
second heir, or that the position of a son so adopted would 
be in any way inferior to that of the first adopted son. {Sir 
Waller Phillimore.) MaUNG 'I'HW E v. AIaUNG TuN PE. 

(1917)44 I. A. 251 = 45 C. 1 (16) - 22 M.L.T. 411 = 

22 C. W. N. 97-27 C.L.J. 68 - (1918) M.W.N. 9 = 

20 Bom. L. B. 69 -42 I.C. 863 = 11 Bur. L.T. 28. 

Authorities. 


Dh a m mat hats . 

The Hurme.se Huddhist Law is contained in a series of 
lx)oks uiiitled Dhammathats which have been composed 
from time to time by the exixjunders of that J.aw’ ever since 
the tliiileenth century, if not from Ijeforc. A Dhammathat 
is a “loHeclion of rules which are in accordance with cus- 
tom and usage” of the Hurmese people. {Mr. Ameer Ali.) 
Kirkwood alias Ma '1'hein v. Maung sin. 

(1924) 61 I.A. 334 (338) = 2 R. 693 = 
A I.R. 1924 P. C. 238 - 3 Bur. L. J. 304 = 


29 C. W.N. 653 84 I.C. 867 = 48 M. L. J. 1(4). 

Mttniigyi — Authority of. 

'I’he authority of the Manugye has Ixjen recognised by 
this Hoard. (Mr. Ameer Alt .) KlKKW'OOD alias Ma 

Thein i'. M aung Sin. (1924) 51 I.A. 334 - 2 B. 693 = 

A.l R. 1924 P. C. 238 =3 Bur. L. J. 304 = 


29 C.W.N. 663 = 84 I. C. 867=48 M. L J. 1 (10), 
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BURMESE BUDDHIST LAW— 

Authorities— (CVW.) 

Manupe or Dammathat of the Laws of Menoo— 

Authority of. 

The Bumiese law in this (divorce) and similar questions 
is to be determined hy the Manugye or Dammathat of the 
Laws of Menoo, with such assistance as may be derived 
when necessary from the other Dammathats. (Sir John 

Wallis.) Ma Saw Kin e*. MaungTan Aung Gyaw. 
(1927) 55 I. A. 38 = 6 R. 79 = 1. L. T. 10 R. 11 = 
32 C.W.N. 429 = 108 I.C. 315 = 47 C.L. J. 577 = 
27 L.W. 830=A.I.R. (1928) P.C. 8 = 51 M.L.J. 468. 

Rules in — A’aiure and authority of . 

The Burmese Buddhist Law is stated to be containeii in a 
series of books entitled Dhammathats, which have been 
composed from time to time by the expounders of that law 
ever since the 13th century, if not before. A distinguished 
Burmese jurist of the name of U Gaung has, at the expense 
of the British Government, compiled a Digest of these books, 
and say it is a collection of rules which are in accordance 
with the custom and usage of the Burmese people. It may 
possibly be that in Burma these rules have in the course of 
ages crystallised, as it were, into rules of positive law. 
(Lord Atkinson,) KIRKWOOD alias Ma TheiN v. 
MAUNG Sin. (1925) 52 I.A. 265 = 

6LR. P.C. 160 = 89 I C. 773 = A.I.R 1925 P C. 216. 

■ Rules in — Sources of— Digest of Burmese Buddhist 

Lato, 


The Digest of Burmese Buddhist Law is the available 
source of reference to the rules of the Dliammathats. (Lord 
Dunedin,) MAUNG DWE fz. KHOO HaUNG SHEIN. 

(1924)52 I.A. 73 = 3R. 29=3 Bur. L J. 340 = 
29 C.W.N. 824 = A.I R. 1925 P.C. 29 = 
1925 M.W.N. 23 = 84 I.C. 899 = 47M L.J. 853 (855). 

Major Sparks's Code. 

Major Sparks’s Code is used in the British Courts as an 
authority on Burmese law (119). (Sir Richard Conch.) 
MOUNG IIMOON IITAW V. Mah MPWAH. 

(1884) 111. A. 109 = 10 C. 777(783 4) = 4 Sar.505. 

Award. 


Setting aside of ^ as regards some of parties — Effect 

of., as against others. 

Quaere^ whether, under the Burmese Budtlhist I^aw, an 
award which is set aside as regards some of the parties, 
must ipso facto be necessarily set aside in its entirety, and 
whether the test applicable under the English law in such 
cases, zvs., whether the different parts of the award are so 
severable that it is possible to carry out the intentions of the 
remaining parlies thereto, while allowing one party to claim 
entirely independently of the award, is the test applicable 
under the Burmese Buddhist law. (Lord Atkinson.) KIRK- 
WOOD alias MA TheiN MaUNG Sin. 

a925)52I. A. 265 (278) = 6 L R.P.C. 160 = 

89 I. C. 773 = A.I.R. 1925 P. C. 216. 


Boy— Puberty. 

Attainment of — Ceremony on occasion of — Shinhyu. 

This ceremony (of Shinbyu), which ends in a boy en- 
tering for a time a Buddhist monastery, is one which a 
Buddhist boy goes through upon attaining puberty. (Sir 
Walter Phillimore.) MAUNG THWE r. MaUNG TUN Pe. 
(1917) 44 I. A. 251 = 45 C. 1 (11) = 22 C.W.N. 97 = 
27 C.L.J. 68 = (1918) M.W.N. 9 = 20 Bom L. R. 69 = 
llBur. LT. 28=42 I.C. 863 = 22 M.L.T,411. 

Brother deceased— Benamidai for survivor. 

Claim hy latter to property in deceased's name on foot 

of — Proof of — Onus — Quantum. 

Held., on the evidence, affirming the High Court which 
had reversed the Court below, that the appellant had not 
established that his deceased brother, in whose name had 


BURMESE BUDDHIST LAW— (CV/z/r/.) 

Brother deceased — Benamidar for survivor— (Ovz/^/.) 

stood a number of conveyances of paddy lands and also a 
number of mortgages of considerable value, was a mere 
benamidar for him the appellant. 

Though in all benami transactions the very object of the 
parties is secrecy, still the person who alleges that property 
conveyed to another belongs to him must prove his allega- 
tion and prove it beyond reasonable doubt. (I.ord Chancel- 
lor.) Maung PO Kin v. Maung Po Shein. 

(1926) 4 R. 518 = 24 A. L. J. 758 = 31 C. W. N. 262 = 
3 O. W. N. 845 = 96 I. C, 142 = A. I. R. 1926 P. C. 77. 

Daughter. 

Mother's inheritance- — Share of minor daughter in 

— Transfer hy father hy registered partition deed in lieu of 
— Benami nature of — Evidence — Admission hy father prior 
to suit that he held possession on behalf of daughter and 
would restore it to her- — Value of. 

In a case in which the question was whether a transfer 
l)y a registered partition deed made by a father to his minor 
daughter by his deceased first wife in lieu of her share of 
her mother’s inheritance was a benami transaction or not, 
held, that an admission made by the father prior to his 
daughter’s suit for possession against him and on the occa- 
tion of a demand for possession made by the plaintiff and 
her uncle that he held possession on her behalf and would 
restore it to her was an important piece of evidence in 
considering whether the partition was a l^enami transaction 
or not. (Lord Atkin). MA NGWE NAING rc MaUNG THA 
Maung. (1928) 49 C. L. J. 167 = A.IR. 1929 P.C. 55 = 
7R. 4 = 31 Bom. L.R. 311 = 1929 M.W.N. 236 = 
33 C.W.N. 631 = 29 L.W. 669 = 114 I. C. 696 = 

56 M. L. J. 244 (263, 264 5). 

Mother's inheritance — Share of minor daughter in 

— 'Transfer hy father hy registered partition deed in lieu of 
— Benami nature of — Eindcnce — Possession and manage- 
ment of property continuing 7uith father — Value of — Limi- 
tation plea based upon — Maintainability. 

In a case in which a father had, under a registered deed 
of partition, transferred property to his minor daugliler by 
his deceased first \vife in lieu of her share of her mother’s 
inheritance, but he subsequently raised the plea that the 
transfer was fictitious and was intended to defraud his 
creditors, held, that the retaining of the possession and 
management of the transferred properly by the fatlier was, 
in the circumstances of the danghler being an infant and 
the guardian of the transferred properly being the paternal 
grand mother, entirely consistent with the ix)ssession and 
management being conducted in accordance with the legal 
title that is for, and on account of the daughter, and that 
no title would lx.* acquired by the father under the Liiw of 
I, imitation. (Lon/ A/kin.) Ma NGWE NaING 7. MAUNG 

THA MauNc;. (1928) 49 C. L. J. 167 = 7 R. 4 = 

31 Bom. L.R. 311 = 1929 M.W.N. 236 = 
33C.W.N. 531 = 29 L.W. 669- 114 I.C.696 = 
A. I. R. 1929 P. C. 56 = 56 M. L. J. 244 (264). 

Mother's inheritance — Share of minor daughter in 

— 'Transfer hy father hy registered partition deed in lieu of 
— Beuami nature of — Plea hy father of — Onus of proof of 
— Quantum of proof. 

The plaintiff was the daughter, and the only issue, of the 
defendant by his first wife. She became entitled, on the 
death of her mother, and on the remarriage of the defen- 
dant, to the joint marital property of her fataer and deceas- 
ed ntothcr. Shortly after the remarriage the defendant 
UKik steps to carry out a legal partition and to vest the 
appropriate share in the plaintiff. He executed a registered 
partition deed which recited that the father divided and 
gave outright possession by way of inheritance of one- 
fourth of the whole estate to plaintiff for the mother’s share 
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Daughter— 

and that the paternal grandmother of the plaintiff und^^rtook 
to take charge of the plaintiff’s share until the plaintiff’s 
majority. In due course the grandmother applied for a 
grant of letters of administration to the plaintiffs’ deceased 
mother, alleging that the father had made over the guardian- 
ship and one-fourth share due to his deceased wife in trust 
for her daughter. letters of Administration of the estate 
of plaintiff’s mother in general form were granted to the 
grand mother. The grand mother, acting on behalf of the 
plaintiff, with the approval and assistance of the ilefeiulani, 
took proceedings to have an attachment of the property in 
execution of a decree against the defendant set a>ide and 
succeeded. The plaintiff lived uith her maternal grand- 
mother ; the property transferred continued in possession of 
the defendant, who received its rents and profits hut contri- 
buted to the plaintiff’s suppoit. 

In a suit by the plaintiff for recovery of possessioti of the 
projierly in question from the defendant, held, that the onus 
lay heavily on the defendant to show that the imnsadion , 
evidenced by the registered partition deed was fic titious auii ! 
was intended to defraud his creditors and that he failed to I 
discharge that onus. (A.vv/ /llkiu.') iMa NOWK NAiNti ■ 

V. Maunc Tha Maung. (1928) 49 C. L. J. 167== I 

7 E. 4- 31 Bom. L. R. 311- 1929 M. W. N. 235 - 
33 C. W. N. 531 29 L. W. 669 114 I. C. 595 = 
A. I. R. 1929 P. C. 55 56 M. L. J. 244 

Mothe> '‘s inheritaucc — Share of minor diin^hter in 

— Transfer by father by registered partition deed in lien of 
— Henami nature of — Test proper of — Share ‘lohich dau_^h- , 
ter was in law entitled to — Share which at lime of transfer ' 
she was in fact thought to be entitled to. ' 

Where the question was whether a transfer Iry a registered 
partition deed made by a father to his minor daughter by ; 
his deceased first wife in lieu of her share of her nuAlier’s 
inheritance was a Ix^nami transaction or not, heldy that, for ' 
the purpose of ascertaining the good faith of the parties to | 
the deed, the expressed intention of giving one-fom th share | 
to the daughter should alone lx; looked al, and not the share 1 
to which the daughter would legally be entitled, {/.ord | 
Atkin.) MA NGWE NAING 7*. MaUNG THA MaUNG. 

(1928) 49 C. L. J. 167 =A. I. B. 1929 P. C. 55 = 

7 R. 4 = 31 Bom. L. R. 311 = 1929 M. W. N. 236= 1 
33 C. W. N. 531 = 29 L. W. 669 = 111 I. C. 595 = 

56 M. L. J. 244(254). 

Divorce. i 

j 

Consent — Divorce by — Wife's fault — Divorce by rea- 
son of^Distinction. 

A Buddhist husband sued his wife for divorce, the ground 
alleged being that she had, by sundry fraudulent clevices, 
stolen certain jewels which were his property. The wife 
filed her defence denying the allegations as to her miscon- 
duct and asking that the suit be dismissed with costs. 
Witnesses were summoned, but on the day fixed for hearing i 
the wife abandoned her defence and, although continuing to ' 
deny her guilt, consented to a divorce. Judgment was , 
thereupon given for a decree “ as prayed for.” i 

Hetdy that the divorce granted under the above-mentioned ' 
circumstancc‘s was not by consent, but was granted by 
reason of the wife’s fault (144). 

Although the wife at the last moment abandoned her ' 
defence and consented to the decree, she certainly ought not j 
to l)e put in the position of an innocent wife who has con- 
tracted for a divorce on an equal footing with her husband. 
If she had invited her husband to enter into such an agree- j 
meat before he Ixsgan his action he would have been at 
libeity to refuse and to have insisted upon a decree estab- 
lishing her guilt, in order to determine the basis ujxm which 
the subsequent partition between them should take place, 
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Divorce— (Ciw/f/.) 

and he was certainly placed in no worse position by the fact 
that he was obliged to bring the action in order lo secure 
relief. The proceedings at law disclose, not an agreement 
between husband and wife, l)ut a claim ))y the husband on 
a specific ground to which the wife in effect submitted (144). 
{L^ rd Robson.) MAUNG Vk v. Ma LON MA GaLE. 

11 I. C. 497 (1911) 38 I. A. 140 38 C. 629(636-7) = 
8 A. L. J. 739 13 Bom. L. R. 464 15 C. W. N. 766 = 
14 C. L. J. 15 (1911) M. W. N. 397 - G L. B. R, 18 = 

3 Bur. L. T. 163 - 10 M. L. T. 479 21 M. L. J. 749. 

Jlesertion by husband —Divorce on ground of — Effect 

— Forfi iture of property. 

Under the Buimese Huddhlsi J.aw, desertion by the hus- 
band for 3 years, with failuie to provide maintenance, un- 
doul)te<lly entitles the wife to a div(>rce, but not nece.ssarily 
U) a divorce with i)Os.se.ssif)n (/'.c., foi feiture) of all the 
husluind’s interest in the pr«»perty. In (.iher words, the 
lmsl)and does not, by reason of Ids dcsertinn ( f Ids wife, 
foi feit to her the \\i>ole of Ins interest in the pn'perty, joint 
or separate. 

'riie po'position cMiuncialed by tlje Courts in Burma that 
“ where a divt>rce is adjudged through the fault of one 
l)arty, ll»e innocc-nt ])arly ol)tains all the property, including 
the joint pr(q>erty as well as the separate property of the 
guilty spouse ”, is too widely .stated and is not supported by 
any texts in tlie Dharnniathats or in the Burmese Buddhist 
J.aw Books. (Sir \AViielot Sanderson.) MaUNG BO NYUN 
7-. MA Saw 'I'lN. (1927) 54 I. A. 403 6 R. 841 = 

39 M. L. T. 492 46 C. L. J. 406 = 6 Bur. L. J. 231 = 

A. I. R. 1927 P, C. 234-53 M. L. J. 425. 

J)csertion by husband — Living apitrt by mutual con- 
sent — Desertion by wife — f'didenee. 

'riie plaintiff, a Burmese Buddhist, was married lo one S, 
also a Burmese Buddhist, in 18S7, and lived with her more 
or less amicably until 1916. By that lime marital relations 
between the parties had cea.<ed for some year.'^, and the 
plaintiff had taken a junior wife, for whom he provided a 
separate residence, while continuing to reside with the senior 
wife. Prior to 1916, there were quarrels between the husband 
and wife. S and her sister, who had inherited considerable 
properly from their father, in which their husbands were 
entitled to share, lived with their husbands in a particular 
house until, in consequence of an evil omen, they all moved 
to another. Not long afterwards S and her sister went to 
live in another house, leaving the plaintiff in the last-men- 
tioned house, but they conlinuei) to send him his food until 
1918, wlien it was stopped. He then began to live openly 
with the junior wife. As S had inherited considerable pro- 
perty from her father, ami was then in an advanced stage 
of tul)erculosis, of which disease she died in 1922, it was 
obviously the plaintiff’s interest to resist a divorce which 
might affect his rights of inlieritance in his wife’s estate. In 
those circmnstances he acquiesced in his exclusion from liis 
wife’s home, to the extent of not suing for restitution of 
conjugal rights, or himself suing for divorce, but the evi- 
dence sliowed that he always repudiated the noliem that 
there had been any ilivorce and that he continued to make 
unsuccessful efforts to commuiucale with his wife until she 
died. 

Iletdy that the effect of the evidence was that there was 
only a living apart by mutual consent, or, if there was 
i desertion at all, it was desertion by A. the wife, which was 
not the case set up. (Sir John Wallis.) Ma Saw Kin v. 
Maung Tan Aung Gyaw. (1927) 66 I. A, 38 • 

6 R. 79 = T. L. T. 40 R. 14 = 32 C. W. N. 429 = 
108 I. C. 346 -47 C- L. J. 577=27 L. W. 830 = 
A. I. R. 1928 P. C. 8 = 54 M. Ii. J. 468 
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Divorce— (Ow/r/.) 

• Deseriiot! by husband ofudU — Diiu'yt'e by ryasou of 

— Condition — Maintenance of 'udC for specified period — 
Hnsltands'* failure to prcndde for — .Yecessify — .\fanu^»e 
^9. 17 — Construction. 

There has l>een nuich difference of opinion in Burma on 
the question whether, when the husband or wife has left the 
home, the marriage is put an end to by tlie fact of the hus- 
band’s omitting to send the wife anything for 3 years or one 
year, as the case may be, or wlietlier tliere must he some 
further act of volition showing an intenticm to determine 
the marriage relation, such as re marriage or a suit for 
divorce. Their Tordships express no opinion on that ques- 
tion, because it only arises under tlie terms of S. 17 of 
Manugve V where there has lieen desertion on the one side 
or the other and failure on the part of tlie husbaiul to pro- 
vide the wife with any maintenatue for the sjxirified peiiod. 
Unless both conditions are satisfie<l, the text gives the wife 
no right to re-marry, and the marriage tie must be consi- 
dered as subsisting. (.9//' John Wallis) Ma Saw KlN v. 
Mauno Tan AUNt; Gyaw*. (1927) 55 I.A. 38 

6 B. 79 = 1 L. T. 40 R. 14 32 C. W. N. 429 
108 I. C. 345 = 47 C. L. J. 577=27 L. W. 830- 

A. I. R. 1928 P. C. 8 - 54 M. L. J. 468. 

Grounds of — Wife — Theft of husband's property by, 

i f one. 

Quatre, whether the fact that the wife has, by sundry 
fraudulent devices, stolen certain jewels of the husband is an 
adequate ground for a divorce according to Burmese Bud- 
tlhist Law (143). i^Lord Robson.) MAUNG Pf. ATa LON 
MA Gait. (1911) 38 I. A. 140 = 38 C. 629 (636 6) = 
13 Bom. L. R. 464 = 16 C. W. N. 766 = 8 A. L. J. 739 = 

14 C. L. J. 16 = (1911) M. W. N. 397 = 
4 Bur. Ii. T. 163 = 6 L. B. R. 18 = 10 M. L. T. 479 = 

11 1. C. 497 = 21 M. L. J. 749. 

‘—Grounds of, alleged in Courts below- — P'ailnre to 

prtnte — P. C. appeal — Fresh grpund of divorce in — Setting 
up of — Permissibility, 

In a suit by a Burmese Buddhist husband claiming a 
share in the property inherited by his deceased wife from 
her father, the sisters of the decease ! pleaded that the 
plaintiff having deserted the deceased for over three years 
and contracted a second marriage, the parties had thereby 
become divorced, and that the plaintiff could not therefore 
claim as heir of his deceased wife. The issue framed in the 
case was whether there had been as alleged in the written 
statements of the defendants on or about the dale alleged, 
and whether such desertion operated as a divorce. That 
was the ground on which the parties went to trial in the 
Courts below. The High Court found, and their I.ordships 
agreed, that there had been noTlesertion by the husband. 

Held, that the defendants having failed to prove (he 
grounds of divorce on which they had gone to trial, could 
not, in the appeal to the P. C. be allowed to set up a fresh 
case. {Sir John Wallis.) MA SAW KIN 7>. MAGNti Tan 
AUNG Gyaw. (1927) 56 I. A. 38 = 

6 R. 79 = 1 L. T.40 B. 14 = 32 C. W. N. 429 
108 1. C 346 = 47 C. L. J. 677 = 27 L. W. 830 - 

A. I. R. 1928 P. C. 8 -54 M. L. J. 468. 

Husband's suit for, based on wife's misconduct — 

Decree granting — Partition — Husband's snbset/nent suit 
against wife for — Maintainability — C. P. C., O. 2, R. 2~- 
Rffect. 

A Buddhist husband first sued his wife for divorce, the 
alleged ground of divorce l>eiiig that the W'ife had, by 
sundry fraudulent devices, stolen certain jewels which were 
the property of the husband. A decree for divorce was 
granted in the suit. A .subsequent suit brought by the hu.s- 
band for the recovery of his property, which he alleged his 
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Divorce— 

ilivoiced wife still fraudulently kept in her possession, and 
for a partition of their joint property was held by the Chief 
Court to l>e barred under Ss. 42 and 43 of C. P. C. of 1882. 
Tlie ground of the decision of the Chief Court was that in 
Burmese Buddhist Law the marital fault constituted the 
cau.se of action for both the divorce and the separate posses- 
sion of either the w hole or part of the property and that the 

plaintifl ought to have asked for a partition in the action 
for ili voice. 

Held, by their Lordsliips that the subsequent suit was not 
barred under Ss. 42 and 43, C. P. C'. (145). 

1 he cause r»f action for the divorce w*as the misconduct 
of the wife, but the cause of action for the partition was the 
divorce of the wife founded on that misconduct. The parti- 
tion may no doubt be treateil as relief consef|uential upon 
the divorce, and therefore <leall with in the same suit, but 
the evidence is different, and the ground of divorce must lie 
first and separately provetl as a distinct cause of action 
before any(|uestion of partition can properly arise. There 
is, therefore, not necessarily any hardship on tlie defendant 
in severing the two matters. Indeed it may, and generally 
Would, be the more convenient course finally to settle the 
cjuestion of the divorce and the misconduct before entering 
upon an inquiry as to partition which would be altogether 
unnece.ssary' if the decree were refused, or would be put on 
a different basis if the misconduct were disproved (145). 
{f.ord Robson.) MaUNG PE v. Ma LON MA GaLE. 

(1911)38 1. A. 140 = 38 C. 629 (637 8) = 

13 Bom. L. B. 464 = 16 C. W. N. 766 = 
4 Bur. L. T. 163 = 8 A. L. J. 739 = 14 C. L. J. 16 = 

6 L. B. R. 18 = 10 M. L. T 479 = 11 I. C. 497 = 
(1911) M. W. N. 397-21 M. L. J. 749. 

Partition after — Shares of husband and 7 oife at — 
Divonc by consent — Divorce on ground of matrimonial 
offen ce — Di st i n ct ion . 

Under Burmese Buddhist Law. the shares to which a hus- 
band and his wife would be respectively entitled under a 
partition made after a divorce would vary according to whe- 
thei the divorce had been granted on the ground of a 
matrimonial offence or had been arranged by consent (144). 
{Lord Robson.) MaUNG Pe r-. Ma J.ON Ma (iAT.E. 

(1911) 38 I A. 140 = 38 C. 629 (636-7) = 
13 Bom. Ii. B. 464 = 160. W. N. 766 = 8 A. L. J. 739 = 

14 C. L. J. 16 = (1911) M. W.N. 397 = 

4 Bur L. T. 153 = 6 L. B. R. 18 = 10 M. L. T. 479 = 

11 I. C. 497 = 21 M L. J. 749. 

Partition of husband's property on — Wife's right to 

Marriage brought about by husband by misrepresentation 
as to divorce of Prst ~otfe — Desertion of seeond loife by 
husband nn/nstifiable and of an aggravated nature. 

Defendant, a Burmese, who had a Burmese wife living, 
fal.sely represented that lie had divorced her, and induced 
the plaintiff also a Burmese, to be given in marriage to him 
on the faith of that representation. The defendant lived 
with the plaintiff for a few' months, but .sub.sequently desert- 
ed her, and for more than 3 years he did not resume con- 
jugal relations with the plaintiff and gave her no mainten 
ance. Thereupc^n the plaintiff instituted a suit claiming a 
divorce from the defendant and also, by a partition of his 
properties, a one-third share of properties which he had 
inherited from his adoptive mother after the marriage, and 
a one-.sixth share of estimated profits derived therefrom 
during three years, alleging that she was so entitled under 
the Burme.se Buddhi.st Law. Both the Courts l)eIow granted 
the plaintiff the reliefs claimed by her. On the appeal to 
the P.C., the plaintiff’s right to a divorce was not contested 
But the decree in so far as it aw'arded the properties claim- 
ed was impugned. 
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Divorce— 

Held^ that, in the'circumstances of the case, the decree 
appealed from, which awarded to the plaintiff tlie shares in 
the properties in suit specified therein, was neither unrea- 
sonable nor contrarj' to justice, equity, and good conscience. 

In deciding the question whether the decree below is right 
it is material to take into consideration the general rules of 
the Burmese Buddhist Law as regards the interest whicli the 
wife obtains in her husband’s property at the time of tlie 
marriage ; and in the property acquired by him after the 
marriage, and the fact that tlie Dhammathats treat the 
division of property as part of the law of divorce. It is also 
material and important to consider the facts of this case ; 
as, for instance, that the marriage of the plaintiff was 
brought alx)ut by misrepresentation, that the plaintiff was 
an entirely iiuioccni party, that the facts relating to the 
desertion were of an aggravated nature aiul quite unju'tifi 
able, and tlial desertion, where tlK-re is a duty to comfort 

nnese as a serious offence 
) MAlINd P(J Nvt'N . . 

403 39 M. L. T. 492 

46C. li.J. 406 6Bur L J. 236 
A. I. R 1927 P. C. 234 53 M. L.J. 425. 

Dominant feature of. 

Sex equalisation^EIdest son — h'.ldest daii^htep ' — • 
/u/ual position of . 

The Burmese arlopted the Buddhist religion which was 
Imported from India, and with the religion they also seem to 
have received the Indo-Aryan conception of tlie superior 
rights of men. 'I'he Hindu n»>tion of sex superiority found 
its way among some of the text-writers, as will l)e seen from 
tlie use in tlie Dhammathats of varhms legal terms borrowed 
from the Sanskrit, (badually. as the compilers of the 
Dhammathats absoriiecl the national cisto.ns and usages, 
the sex equalization, which is the dominant feature of the 
Burmese law, prevailed, and the later Dhammathats show 
that the eldestdxirn son and the eldest-lHjrn daughter 
stand on the same footing. (.1/r. Ameer A/i.) KIKKWOOI) 
it/ios Ma Thf.in 7>. MAUNd Sin. 


and support, is regarded by the Bu 
(412). (Sir f.ancelet Sanderson . 

Ma Saw 1'in. (1927) 54 I. A. 


BURMESE BUDDHIST LAW— 

Father and children by deceased '^\iz—{Contd^ 

Held, upon the true construction of the deed and having 
regard to the circumstances, that the deed was a record of a 
division of rights and interest rather than a deed of pait- 
nership. 

The strange similarity of language betw’een the terms of 
the provision contained in the second paragraph of the deed 
in question and the iule> laid down in the dhammathats for 
di\'ision of family property on tlie demise of one of the 
p.irents is striking. The paragraph in que.stion provides that 
“all the house sites. . . . will belong to the partnership.” In 
any ordinary partnership the inclusion of these articles 
would l)e regarded as unusual; but bearing in mind the rules 
of tlie dhammathats it would be natural, and in the ordi- 
nary course, in a deeil of partition. Again, the paragraph 
relating to j-cw'el!ery appe.ars to i^e unusual in a deed of part- 
ner.diip designed for carrying on business. These particular 
pro\isions fiuni>li tlie key to tlie solutirm of the question 
w hether the document a deed (^f partnership or a deed of 
partition. .\nd the mode in whlcli the sons and daughters 
i>f .\ dealt with their shares is mateiial ; it helps to .sireng- 
I then th=* conclusion that the deed was more a record of a 
division ol jjghi.‘^ and interest rather than a deed of part- 
nership. (.1//-. ,/w(Vc .'///.) Ma Thaun(» 7'. Ma Th.an. 

19 L. W. 477 (1923) 51 I. A. 1 (7 8)- 51 C. 374 = 

( 1924 ) M. W. N. 662 - 3 Bur. L. J. 333 - 
29 C. W. M. 559 A. I. R. 1924 P. C. 88 

80 1. C. 1031 46 M. L. J. 618. 

Husband and wife. 

Divorce. See lUJKMKSK lUlDDHIST LAW — Dt- 

VOKCK. 

Divorce — J’artition of luisband’s property on— 
W itV^ right to — Marriage brought about l)y husband liy 
misrepresentation as to divorce of first w ife — Desertion of 
second wife by husband unjustifiable and of an aggravated 
nature. See l^UKMKSK Hl'llDHIST I.AW — DiVoRCE — 
Partition ok, kjc. ■ (1927) 54 I. A. 403. 


(1924) 61 I. A. 334 (353) - 2 R. 693 
A. I. R. 1924 P. C. 238 = 3 Bur. L. J. 304 
29 C. W. N. 653 84 I. C. 867 48 M. L- J- 1. 

•Eldest son — Eldest daughter. 

Equal position of. See BURMESE BUDDHIST 1,AW 

•Dominant FEATURE of. 

(1924)611. A. 334(353) -2 R. 693. 
Father and children by deceased wife. 

Deed betioeen, on ere of second marriage, in respect of 


Puitilion — Musl>and*.s suit against wife for — Main- 
tainability of— Divorce — Prior suit by him for. based on 
wife’s misconduct — Decree granting — Effect. See BUR.MESE 

Buddhist Law— Divorce— Husband’s Suit for, 
ETC. (1911) 3i I. A. 140 (145) = 

38 C. 629 (637 8). 

Partition after divorce — Shares at — Divorce by con- 


- , g 

business carried on by father and deceased loife — Partition 
of inheritance or mere agreement of partnership — Con- 
struetion of deed. 

N, a Burmese, subject to the Burmese-Buddhistic law, 
was a trader by profession, and carried <m in conjunction 
with his deceased wife, M, a rice business. N had Ijy M 
five .son.s and two daughters, w ho were all stii juris when 
she died in 1904. No division took place on her death, and 
the father and the children continued, as in her lifetime, 
working in common. In May, 1905, a fortnight before N’s 
1 e-marriage with the respondent, a deed wa.s executed, 
which was in form a partnership deed, and which recited 
that N and his sons and daughters executed it in order to 
carry on busines.*. The deed provided, inter alia, that N was 
to transfer all the properties which had been in his name to 
the name of the partnership to consist of himself and his 
children and that all his properties, moveables, immove- 
ables, cash, jewels-mills, machines, and stock-intrade were 
to belong to the partnership. The deed then gave the 
shares. 


sent — Divorce on ground of matrimonial offence — Dis inc- 

tion. Burmese Buddhis'I' Law— Divorce— Parti- 
'IION AFTER. (1911) 38 I. A. 140 (144) = 

38 C. 629 (636-7). 

Property of — Separate and joint properties — Cate- 


^ory of. 

Under the Burme.se f.aw’, for the purposes of marriage, 
divorce, and inheritance, the property of the married per- 
sons is con.sidered separate or joint ( 118). 

The following is defined as sepaiate property of the Im - 
band and w ife : — 

1. What belonged to either before marriage. 

2. What has Ireen given especially to either .since mar- 
riage. 

3. What has come into the possession of either by in- 
heritance from his or her own family .Mnce marriage. 

4. Clothe^ jewels and ornaments. 

The profits or interest arising since marriags from the 
employment or investment of the separate property of either 
husband or wife, as also the property acquired during ti e 
coverture by their mutual skill and industry, are thtir joint 
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property (119). (^/> Kichani Couch.) MaUNG IIiMGON. 

IlTAW V. MaH IIPWAH. (1884) 11 LA. 109 = 

10 0.777 (783 4) = 4 Sar. 505. 

Vtrgiii couple — If a fid when uuiy be considered as. 

Their Lordships left open the question when a husband 
and a wife may I>e considered as “virj^in couple.’* (.S» 
Lancelot Sanderson.) Maung V() Nmin Ma Saw TlN. 
(1927) 54 I. A. 403=5 R. 841 - 39 M.L.T. 492 = 

46 C.L J. 406 6 Bur. L. J. 231 = 

A.I.R. 1927"P.C. 234 53 M.L.J. 425. 

Inheritance. 

Adopted son — Inheritance to adopti ve parent'^. See 

Burmese Buddhist Law— Kiti ima son—Inhkki i - 

ANCETO adoptive PARENTS. 

■ ■ Authorities on laio of — Mann Kyay. 

The Manu Kyay is still the Iiighesi authority on cpies- 
tions of the Burmese Buddliist l.aw of Inheritance, {ford 
Shaw.) MA NHIM BWIN v. U SCHWE (;()NE. 

(1914) 41 I. A. 121 = 41 C. 887 = 23 I.C. 433 = 

18 C.W.N. 1121=7 Bur. L. T. 105 = 
(1914) M. W. N. 449 = 1 L. W. 914 = 
16 Bom. L. R. 377 = 16 M.L.T. 142 = 
20 C. L. J. 264 = 8 L.B.R. 1 = 27 M.L.J. 41. 

Children of deceased 7vife- — Inheritance to fathers 

property — Right of — Partition during father's lifetiine 
and before his rennarriage allotting them shares in his pro- 
perty — Effect. 

The children of a Burmese» subject to the Burmese Bud- 
dhistic Law, will not be entitled to share in the inheritance 
of their father after a partition made in his lifetime and 
before his re-marriage allotting them specific shares in the 
property he possessed. {Mr. Ameer Ali.) Ma ThaunO 
V. MA Than. (1923) 51 I. A. 1 (9-10) = 

61 C. 374 = 19 L.W. 477 = (1924) M.W.N. 662 = 
80 I. C. 1031 = 3 Bur. L. J. 333 = 29 C.W.N. 559 = 

A.I R. (1924) P. C. 88 - 46 M.L.J. 618. 

Daughter sun'iving — Husband of — Right of. 

Under the Burmese Law the surviving husband of a per- 
son who ex hypothesi is the then surviving daughter is 
treated as one of the heirs of the father. {discount Dune- 
din). Maung Kyi Oh v. Ma Thet Pon. 

(1926) 4R. 513 = (1926) M.W.N. 489 = 

3 O.W.N. 735 = 94 I.C. 916=A.LR. 1926 P.C. 29. 

Descendants — Collaterals — Preference betiveen. 

By Buddhist Law the property never ascends as long as it 
can descend. Hence descendants necessarily oust collaterals. 
{Lord Dunedin.) MaUNG Dwe v. KhoO HaunG Shein. 
(1924)52 I.A. 73 = 3R. 29 = 3 Bur. L.J. 340 = 
29 C.W.N. 824 = A.I.R. (1925) P.C. 29 = 
(1926) M.W.N. 23 = 84 I.C. 899 = 

47 M.L.J, 853 (856). 

■ Eldest surviving son — Right of — Pfature of — 
Dhammathat Manugye — Rule 5 — Construction ^Limitation 
for enforcing ri ght of such son — Limitation Act of 1908, 

Art. 123. 

The right conferred upon the eldest surviving son by rule 
5 of the Dhammathat Manugye is the right to a definite one- 
fourth part of the estate of his father, a right which he is at 
liberty to assert within any period that is not outsitle the 
period fixed by Sch. I, Art. 123 of the limitation Act, 1908. 
The right which he gets under that rule is not merely the 
right to elect within a certain limited period of time whether 
he would take the property or no with the con.sequence that, 
in the absence of election within a reasonable time, he 
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caniK.t asseit the right thereafter. {Lord Buckmaster, 
L.C.) MAUNG Tun Tha V. Ma Thit. 

(1916)44 I.A. 42 = 44 C. 379 = 21 M.L.T. 97 = 

21 C. W. N. 527 = 19 Bom L. B. 294 = 
15 A. L. J. 96 = 26 C. L. J. 169=38 I.C. 809 = 

32 M.L.J. 71. 

Kittima son. See BURMESE BUDDHIS'r I.AW— 

KI'ITIMA .son— iNHJiRITANtT: TO, ETC. 

flrasa son — Lihlest born son or eldest of sons amongst 

a number o^ ehi/dren of both sexes. 

A Burmese husband and wife had four children, the 
eldest of whom was a daughter, and the second and third 
sons, and till' fouitli a daughter. The mother died first 
and thereupon the eldest chihl, i.e., the first daughter, as- 
sumeil all her res|>on.sibilities for which she was quite com- 
petent. I'he question arose whether the elder of the two .sons 
acquireti the status of orasa and became entitled to the pri- 
vileged position allotted to the eldest or first-born son. The 
que.stion, in other words, was whether that special right was 
given to tlie eldest-born son, or whether the words “eldesl 
son” applied equally to a son w ho, in a family consisting of 
a number of children of both sexes, stood in relation to 
them as the eldest son. 

Held . that a younger child, although the eldest son, ditl 
not acquire the status of orasa and did not become entitled 
to the privileged position allotted to the eldest or first-lxirn 
son. {Mr. Ameer Ali.) KIRKWOOD alias Ma THEIN?'- 
MaUNG Sein. (1924) 51 I.A. 334 = 2 R. 693 = 

A. I. R. 1924 P.C. 238 = 3 Bur. L.J. 304 = 
29 C.W.N. 663 = 84 1. C. 867=48 M.L.J. 1 (9, 19). 

Right of —Residenee 7vith deceased — Bnrial of 

deceased — If condition precedent. 

Under the Buddhist law, conduct, though it can operate 
as a disqualification of the right to inherit, is in no .sen.se a 
nece.ssary (jualification to obtain the right. 

Held . therefore, that neither residence with the deceased 
nor the burying of the deceased was a condition precedent 
to the allowance of a step-child’s right to succetd to the 
deceased. {Lord Dunedin.) MAUNG DWE v. KHOO 

IlAUNG Shein. (1924) 52 I.A. 73 = 3 R. 29 = 

84 I.C. 899 = 3 Bur. L.J. 340 = 29 C.W.N. 824 = 
A.I.R. 1925 P.C. 29 = (1926) M.W.N. 23 = 

47 M.L.J. 853 (856). 

Rule of Ascertainment of, from Burmese Dharn^ 

nit flats — Mod of. 

The Burmese dhammathats are numerous and the cri- 
terion for arriving at a definite conclusion with regard to a 
particular rule is indicated in the judgment of the Board 
in I.. K. 41 I.A. 121. {Mr. Ameer Ali.) MA ThaUNG v. 
MaThan. (1923) 51 I.A. 1(10) = 61 C. 374 = 

19 L.W. 477 =(1924) M.W.N. 662 = 

3 Bur. L. J. 333 = 29 C.W.N. 6f9 = 
A.I.R. 1924 P C. 88 = 80 I.C. 1031 = 

46 M. L. J. 618. 

Step child ren and step-grand children — Brother 

and sister — V reference between. 

The step son and step-grandchildren of a Chinese Bud- 
dhi.st are eniitleci to inherit her property in preference (o 
the dccea.sed’s own brother and sister. {Lord Dunedin.) 

Maung dwkv. Khoo IIaung Shein. 

(1924) 52 I. A. 73 = 3 R. 29 = 3 Bur. L. J. 340 = 

29 C.W.N. 824=A. I.R. 1926P. 0. 29 = 
(1925) M.W N. 23 = 84 I C 899 47 M.L.J. 853. 

Step-son and step-grandchild reu—Preference bctweni 

Quaere sks to the preferential right to succeed in a con- 
test l>etwean the step-son and the step-grandchildren of a 
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Chinese Buddhist. {^Lord Dunedin?^ MaUNG DWE v. 
Khoo Haung Shein. (1924) 62 LA. 73 = 

3 R. 29 =3 Bur. L.J. 340 = 29 C.W.N. 824 = 
A.I.R. 1925 P.C. 29 = 1925 M.W.N. 23- 
84 1. C. 899 = 47 M.L. J. 853 (857 

Widino and son — Rights of. 

Their Lordships were told that under the Buddhist law 
by which the parlies are governed, the whole of the 
property of the deceased devolved upon his widow, his son 
taking no share in it during his mother’s lifetime. (.SV; 
George l^owndes.^ Ma M\ .A v. Ma Me Kvin. 

(1929) 7 R. 388 117 I.C. 29. 

Wontan — Property of-^ Right to — Sister — f ather — 

Preference, 

Where a woman governed ))y the Burmese Buildhisl Law 
of Inheritance died leaving behind her a sister who had 
l)een living with her ami their father who had been living 
apart from them, held, that the sister was entitled to inherit 
the estate of the deceased in preference to the father. 
Quaere, as to the preferential right of succession in cases 
where the father was living together with Ids deceased 
daughter, {/.ord Shaivf) Mah NHIM BWIN U SCHWE 
CONE. (1914) 411. A. 121 = 41 C.887 = 

23 I. 0. 433 = 18 C.W.N. 1121 = 7 Bur. L. T. 105 = 
(1914) M.W.N. 449 = 1 L.W. 914 16 M.L.T. 142 = 

16 Bom. L. R. 377 20 C. L. J. 264 

8 L. B.R. 1 27 M.L.J. 41. 

Marriage. 

Ceremony unnecessary — Mutual consent enough. 

The law relating to marriage in Ihirma is extremely lax. 
No ceremony of any kind is essential. Mutual consent is 
all that is retjuired. {ford Macnaghten.) MlMKrc Ml 
Shwe Ma. (1911) 39 LA. 57 (59-60) = 39 C. 492 (503) = 
9 A. L. J. 276 = 15 C. L. J. 276 = 14 Bom. L. R. 204 = 
16 C. W. N. 629 = 14 1. C. 475 = 22 M. L. J. 360. 

Consent to — Conduct — Inference from — Reputation 

^P roof by — Evidence required in case of. 

In the absence of direct proof, consent to marriage may 
be inferred from the conduct of the parlies or established 
by reputation. But when proof of marriage depends wholly 
or mainly on reputation the circumstances of the case mu.st 
be scrutinised w'ith some caution because the same word 
which is used to describe a woman lawfully married is 
applied by the Burmese to a woman living with a man on 
less honorable terms, {ford MacnaghtenI) Ml Me re Ml 
Shwe Ma. (1911) 39 L A. 57 (69 60) -- 

39 C.492(603) = 9 A. L. J. 276 15 C. L.J. 276 
14 Bom. L. R. 204 = 16 C. W. N. 629 = 14 I. C. 475 = 

22 M. L. J. 360. 

^‘I'idence — Burmese uunnan^Marria s^e with Maho- 
medan. 

Held, affirming the Court lx*Iow, that the appellant had 
not established that his mother, undoubtedly a Buddhist 
when she met A, her alleged husband, and a Mahoniedan. 
was lawfully wedded to A (68). {ford Macnaghten.) AH- 

* Mahomed Jafeek Bindaneem. 

(1894) 21 1. A. 66 -21 C. 666(677-8) 6 Sar. 389 = 

4 M.L.J. 131, 

— ~h7*idence — Eutertaintnent with picked tea'' — fknng 
of alleged 7oife in her mother's house— " Eating out of the 
same pot — Evidence of^flffect. 

In a suit in which the plaintiff-respondent claimed to have 
jeen lawfully married to one A, deceased, and as hi.s widow 

o De entitled to share equally in his estate w'ith her elder 
.sister (the defendant-appellant), who had been married to 
him for many years before his connection with the younger 
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Marriage— ( Contd . ) 

sister, Z/rA/, on the evidence, that the plaintiff had e.stab- 
lished her status as the lawful wife of A under the Buddhist 
law as administered in Upper Biinna and was entitled to 
inherit as such lawful wife. 


One point (urged against the plaintiff’s case) was that 
there was no entertainment given on her alleged marriage 
When there is a marriage l)elween persons who have not 
1 een married before, it steins to be usual to give an enter- 
tainment at which “picked tea” is the i)rinci])al feature, or 
at least the chief delicacy. But then it seems that in the 
case of persons who have been married before it is not usual 
to have the.se entertainments (61). 


Then something was made of the fart that the plaintiff 
continued to live with her mother in her own house. But 
there is auihoiity for saying that such an arrangement is a 
mere matter of convt‘nience, and probably necessary for the 
sake of peace and quietness, when each wife has a family of 
her ow’n (6l ). 

“Kating out of the same pot” seems rather to be an out- 
ward and visible sign of .social equality than a proof of 
matrimony (61). {ford Macnaghten.) Ml ME Ml SHWE 
Ma. (1911) 39 i. A. 57 39 C. 492(505) = 

9 A. L. J. 276 = 14 I.C. 475 = 16 C. L. J. 276 = 
14 Bom. L. R. 204 = 16 C. W. N. 529 = 22 M. L. J. 360. 


— -Eormalities necessary — Parental sanction — Suffi- 
ciency of. 

As religious formalities do not appear essential to lawful 
wedlock among natives of liurnia, subject to the Burmese 
Buddhist law, a union contracted with parental sanction is 
evidently regarded to constitute a valid marriage. {Mr. 
Ameer Ali.) KIRKWOOD alias Ma THEIN v. MaUNG SlN. 

(1924) 51 I. A. 334 (338) = 2 R. 693 = 
A. I. R. 1924 P. C. 238 3 Bur. L. J. 304 = 
29 C. W. N. 653-84 I. C. 867 = 48 M.L. J. 1. 

Husband's property at time of — Wife's right in. 

Under the Burmese law w hatever a man possesses at the 
time of contracting a re marriage on the death of his wife 
will become on the marriage the common property of his 
wife and himself. {Mr. Ameer Ali.) Ma ThaUNG v. Ma 
Than. (1923) 51 I. A. 1 (7-8) = 61 C. 374 = 

19 L. W. 477 = (1924) M.W.N. 662 = 3 Bur. L. J. 333 = 

29 C. W. N. 559 = A. I. R. 1924 P. C. 88 = 

80 I. C. 1031 = 46 M. L. J. 618. 


faio of~Authorities on — Jardine's "’A^des on Bud- 
dhist faw" — Authority of. 

Sir John Jardine’s “Notes on Buddhist Law” is the prin- 
cipal authority on the law' relating to marriage in Burma 
(f)0). {fAyrd Macnaghten.) Ml ME?-. Ml Shwe Ma. 

(1911)39 I. A. 57 = 39 C. 492 (604) = 14 1. C. 476 = 
9 A. L J. 276 = 15 C. L. J. 276 = 14 Bom. L. R. 204 = 

16 C. W. N. 529 = 22 M. L. J. 360. 


Lax notions on subject of— 1.070 relating to, extre- 
mely lax. 

The law relating to marriage in liurma is extremely lax. 
The lax notions prevalent among the lower classes on the 
.subject seem to l)e generally deplored and condemned by 
their !>etter.s. {ford Macnaghten.) Ml Me Ml Shwe 
Ma. (1911) 39 I. A. 57(59 60) = 39 C. 492 (503) = 
9 A. L. J. 276 - 15 C. L. J. 276- 14 Bom. L. R. 204 = 
16 C. W. N. 629 = 14 L C. 475 = 22 M. L. J. 360. 

Polygamy — Legality of — Wife's sister — Marriage 

7oith — Validity — First 7oi fe alh-e — Effect. 

In Burma polygamy is undoubtedly lawful, and it is not 
unlawful to marry the sister of a living wife, though such a 
marriage is not considered quite respectable, while marriage 
W'ith a deceased v^ife’s sister is looked upon as proper and 
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even laudable (59). {Lord Macnaij^hief!?) Ml MEr*. Ml 
Shwe Ma. (1911) 39 I. A. 57-39 C. 492 (603) 

9 A. L. J. 276 14 I. C. 475 16 C. L. J. 276 = 

14 Bom. L. E. 204 - 16 C. W. N. 529 22 M. L. J. 360. 

Py<’sinnp(ion from lohahitaiion 7oith hahit and repute 

— Ei'idente raiainf^ — Quantum — Parts ai^ainst raising of 
presumption. 

A domiciled Burman, G. had his house ami wife at Nfoul- 
mein in Burma. His business took him to .Siam, and there 
he lived for years with various other women, and with the 
appellant. The appellant contended that, wliile the other 
women were concubines, she was a wife, taken as a second 
wife, the first wife bein^ all the time in Burma. 'I'he appel 
lant in her own evidence and in the evidence of otlier wit- 
nesses examined for her, endeavoured to set up a marriage 
(eremony as having inaugurated the connection ; 1ml that 
part of lier case was subsequently abandoned, and >lie rcsteil 
her case on habit aiul repute. 'I'here was no tangible evi 
deuce of recognition of tlie appellant, in her quality of the 
wife of G, by people external to the house and independent (jf 
it. What evidence she had was that of the people who either 
spoke to the abandoned marriage ceremony or distinguished 
her position in the house as one of more consequence, and 
her stay in it as of longer duration, than those of the other 
women. In truth, when all was said, there was little more 
pointing to marriage than the use of the word “wife” by 
some of the witnesses ; and the most cursory, as well as the 
most careful, examination of the evidence showed that it 
was applied to persons whose status was not matrimonial. 

Held^ that, on the facts of and evidence in the case, the 
presumption of marriage from cohabitation with habit and 
repute did not arise. {^Lord Rohertsonf) Ma WuN 1)1 v. 
MA KIN. (1907) 36I.A. 41 (45 6) = 35 C. 232 (240 1) = 
3 M. E. T. 93 = 7 C. L. J. 112 = 12 C. W. N. 220 = 
10 Bom. Jj. E. 41 = 5 A. L. J. 63 = 14 Bur. L. E. 3 = 

4 L. B. E. 175 = 18 M. L. J. 3. 

Se 7 >erancc of — Pro7’isions relating to^ and to umilar 

matters — Strict construction of — cVcccssity. 

Provisions of this kind (provisions of S. 17 of Manugve 
V) dealing with such a serious matter as the severance of 
the marriage tie must be strictly construed and fully com- 
plied with. (Sir John PVa//is.') MA Saw KIN 7 ^. MaUNO 
Tan Auno Gyaw. (1927) 55 I. A. 38 = 

6 E. 79=1. L. T. 40 E. 14 = 32 C. W. N.429 = 
108 I. C. 345 = 47 C. L. J. 677 = 27 E. W. 830 = 
A. I. E. 1928 P. C. 8 = 64 M. L. J. 468. 

“ Virgin couple ” — Parties if and when a. See 

BURMESE Buddhist law — Husband and Wife — 
Virgin coupee. (1927) 64 I. A. 403 = 6 E. 841. 

— Wife’s sister — Marriage with — Validity — First wife 

alive — First wife dead — Distinction. See BURMESE HlU)- 

DHisT Law — Marriage — polygamy. 

(1911) 39 I. A. 67(59) 39 C. 492 ('503). 

Orasa. 

Meaning of. 

The son born of a union contracted with parental sanc- 
tion is known as “orasa”. The term “orasa” is admittedly 
borrowed from the Sanskrit “aurasa” used in works on 
Hindu law and has been corrupted into “auratha” or 
“orasa”. Whether the word is spell “auratha” or “orasa” it 
undoubtedly denotes a son born of a union contracted with 
parental sanction ; in other words, a legitimate son. In 
course of time, it acquired a special meaning ; it came to 
signify a son who, by virtue of his position in the family 
and his competency to assume the dutie.s of the father, was 
vested with a defined right in the parental estate. Similarly, 
in the course of time, the word was extended to include a 
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daughter standing in the same position and vested with the 
same right (338-9). (.I//-. Ameer Alt.) KIRKWOOD alias 

Ma Thein 7'. MAUN(i Sin. (1924)51 1. A. 334 = 

2 E. 693 A. I. E. 1924 P. C. 238 = 
3 Bur. E. J. 304 29 C. W. N. 663 = 84 I. C. 867 = 

48 M. E. J.l 


Stains of — .^on's or daughter's right to — Conditions. 

'I'he ilesignation “orasa” in the Dhammathats is not limit- 
ed to a son, but connotes the eldest or first-born child who 
is comj>etenl to undertake the re.sponsibilities of the deceased 
parent. I'he status docs not depend on the decease of the 
father, where the child is a son ; or of the mother, where 
she is a daughter. It comes into existence on the fulfilment 
of three conditions, namely : — ( 1 ) that he or she is the first- 
lx>i n chihl ; (2) that he or she attains majority ; and (3) that 
he helps either in the acquisition of the family property, and 
the discharge of the father’s res|)onsibilities ; or, if a daugh 
ter, helps the motliei in the case of the property and the 
control and management of the household, which lie parti- 
cularly within tl)e mother’s duties (347). (Mr. Ameer Alt.) 
Kirkwood <// 7V7.r Ma Thein Maung Sin. 

(1924) 51 I. A. 334 = 2 E. 693 = 
A.I.E. 1924P. C. 238 = 3 Bur. L. J. 304 = 
29 C.W.N. 653 = 84 I.C. 867=48 M. E. J. 1. 


Eelationship. 

Terms of — Proverbially inexact. 

The Burmese are proverbially ine.xact in their terms of 
relationship. (Sir Walter Phillimoref) MaUNG THWE 

V. Maung Tun Pe. (1917) 44 I.A. 251 = 45 C. 1 (13) = 
22 C.W.N. 97=27 C.E J. 68 (1918) M. W.N. 9 = 

20 Bom. E.E. 69 = 11 Bur. E. T. 28 = 42 I.C. 863 = 

22 M. E. T. 411. 

Wife. 

Mai ntenance — Suit against husband for — Dinorce by 

conduct — /*lca by husband of — P.C. appeal — Afaintaina- 
bility for first time in. 

In a suit by a Burmese wife for tlie recovery of mainten- 
ance from her husband the court below gave the plaintiff 
a decree for maintenance as prayed for. The husl)and did 
not, in the court below, plead in bar of the suit a divorce 
according to Buddhist law by the conduct of the parties, and 
no issue was raised as regards that plea. 

Hchf that the plea could not be allowed to l>e raised in 
appeal to the P.C. for the first time (120). (Sir Richard 
Conch.) MOUNG HMOON HTAW MaH HPWAH. 

(1884) 11 I.A. 109 -10 C. Ill (785) = 4 Sar. 505. 

Maintetiance of — flnsband's liability for — Wife 

haviffg separate means of her oion — IVife maintaining her- 
self for a period — P'.ffect. 

It is the duty of the husband to provide subsistence for 
his wife, and to furnish her with suitable clothes and orna- 
ments. If he fails to do so he is liable to pay debts con- 
tracted by her for necessaries. But this law would not l)e 
applicable where she has sufficient means of her own (119). 

Semble, where the wife has maintained herself she cannot 
sue her husband for maintenance for the period during 
which she has done so (1 19), (Str Rtchard Conch.) MOUN^* 
Hmoon Htawt'. Mah Hpwah. (1884) 11 I. A. 109- 

10 C. Ill (784-6) = 4 Sar. 506. 

Position of^ in social and legal system. 

In the Burmanese social and legal system the wife is. to 
all intents and purposes, a partner. (Mr. Ameer 
Thaung V. Ma Than. fl923) 61 I A. 1(4) - 

51 C. 374 = 19 E. W. 477 = (1924) M.W-N. 662 = 

3 Bur. E J. 333 = 29 O.W. N. 669 = 
A.IE. 1924 P C. 88 = 801. C. 1031=46 M E.J. 618. 
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Word used to describe — ApplicabHity to one ^obo is 

not hnofully married. 

The same word whicli is used to desci il)e a woman law- 
fully married is applied by the Hurmese to a woman living 
with a man on less honouralde terms. (Lord Mai nate/iten.) 

Ml Me 7'. Ml Shwe ^rA. (1911) 39 I. A 57 (59 60) = 
39 C. 492 (503) = 9 A.L.J. 276=15 C.L.J. 276 
14 Bom. L.R. 204 = 16 C. W. N. 629 14 I C- 476 

22 M. L J. 360. 

Will. 

Disposition by — Strict viro' as to — Encroachnietit 

upon. 

Upon the sti in Huddhi.^t view intestacy is compulsory; 
but this lias so far been impugned upon that a Chinese 
buddhist is allowed to test, (l.ord J)iinetiin.) MaUNC 
nwF 7 '. KH(K) HadNC SHEIN. (1924) 52 I A. 73 

3 R. 29 3 Bur.L J. 340-29 C.W N. 824 = 

A.I E. 1925 P.C. 29 = (1925) M.W.N. 23 - 
84 I C. 899 47M.L.J. 853 (857). 

Woman deceased— Jewellery worn by— Ownership of. 

— — Evidence — Dead body of looman — Je7veitery placed 
on — Presumption from. 

In a suit by a burman husband for the recovery, from 
his deseased wife’s maternal aunt, of jewels alleged to have 
lielonged to the deceased, the plaintiff’s case was that they 
had l>een presented to his wife at tfie time of her wedding 
by her grandmother. The result of the evidence in the case 
was thus summarised by the High Court, which held that the 
jewels were the property of the deceased wife : — “The mere 
fact that the plaintiff’s wife wore the jewellery at her wed- 
ding would not go far towards proving that the jewels were 
hers, Irecause Barmans habitually borrow jewellery for great 
occasions. But her continued possession of the jewellery and 
her taking it away with her when she went to live at the 
various places to which her husband, as the Government 
servant, was transferred, would raise a strong presumption 
that it was hers, particularly as her grandmother, to whom 
it is said to have l)elonged, was rather miserly, and would 
not Ire likely to let her own valuables go out of her posses- 
sion for any thing like so long a time.” 

Held, that, whatever might have been the origin of the 
articles, whether they were originally purchased by the grand- 
mother and were given by her by way of dowry to the plain- 
tiff’s wife at or about the time of the wedding, the evidence 
in the case fully justified the conclusion of the High Court. 

further, that the fact that, on the death of the 
plaintiff’s wife, considerable jewellery was placed on her 
dead body, in the circumstances of the case, gave rise Xo the 
inference that it was her own, as it was hardly likely that 
Irorrowed jew'elleiy wouUI be placed on the dead person. 
(Mr. Ameer AH.') Ma ON v. MaUNO TIN. 

(1927) 27 L.W. 176 = 39 M.L.T. 644 102 I.C. 670 

A.I.E. 1927 P. C. 105 = 53 M.L J. 629. 

CALCUTTA IMPROVEMENT ACT V OF 1911. 

/ mproi'ement sc/iemc—^Sanction of — Announcement 

by notification of — Necessity — Effect — -Suit by oioner of 
land acquired — Right of — F.ffect on. 

Whenever the local Government sanctions an improve- 
ment scheme, there is a duty to announce the fact by notifi 
cation, and the publication of a notification is conclusive 
evidence that the scheme has been duly framed and sanc- 
tioned. This provision does not affect the right of the owner 
of the land acquired to institute a suit to have it declared 
that the Board in framing the scheme acted ultra 7>ires^ or 
that the scheme as sanctioned does not authorise the Board 
to acquire by compulsion the land in question. (I^rd Par- 

moor.) Calcutta Improvement Trustees zc Chan- 
praKanta Ghosh. (1919) 47 I.A. 46(49) = 


CALCUTTA IMPROVEMENT ACT V OF 1911— 

(Contd.) 

47 C. 600(606) = 11 L.W 566 = 18 A.L.J. 621 = 

22 Bom. L.R. 586 24C.W.N. 881 = 32 C. L. J. 65 = 

66 I.C. 32 = 38 M.L. J. 617. 

S. 41 — Land acquired for execution of scheme — 

Mt-aning. See under this Act S. 42. 

(1919) 47 1. A. 45 (54)- 47 C. 500 (611 2). 

S. 42 — /.an I affected by e.\ecutiou\of scheme — Mean- 

ing — Laud inserted in scheme beeause it 'loould be enhanced 
in value by its e.vecutio/i —.Acquisition of — Poard's pinoers 
of — .S'. 41 — Laud required for e.xeeution of .u-fieme — .\fean- 
i ug. 

J.and wouhl, using language in its ortlinary natural sense, 
be said to be affected l)y tlie executi<m of a .sclieme when 
ever its value was thereby enhanced or diminishetl (53). 

There is no reason, either in the general jAirpose of the 
('alculla Iniprovemenl Act, 1911, or the special context, 
lltat the word “altVcled” in S. 42 of the Act, shouKI not lie 
construed in its ordinary sense, ami so construed, S. 42 
authorises the acquisition (*f land wliich is inserted in the 
scheme because, in the opinion of the Hoard, it would lie 
enhanced in value by its execution (55). 

It was suggested that the Act did not authorise the Board 
to acquire land unless it was either physically affected by 
the execution of the scheme, or injuriously affected, whether 
by severance or in some other manner. Land which would 
1^ physically affected by the sdieme comes under the provi- 
sion of S. 41, and to limit the land which a Board may 
acquire under S. 42 to tlie land which they must acquire under 
S. 41 would be in effect to make illusory the powers granted 
in S. 42. The meaning of the phrase “injuriously affected” 
was well known in compensation law and practice when the 
Calcutta Improvement Act was passed. To introduce the 
limitations connoted by the word “injuriously” would be in 
effect to alter the language of the section, and, had the 
Legislature desired to introduce this limitation, there w'ould 
have been no drafting difficulty of any kind (54). There is 
no limitation to cases of severance either in S, 42 of Act, or 
S. 78, and there is no ground for implying any limitations 
as affecting the authority of the Board for the acquisition of 
land under S. 42 (54-5). (Lord Parmoor.) Calcuita 

Improvement Trustees z/. Chandra Kanta Ghosh 

(1919) 47 I.A. 45 = 47 C. 600 (611-3):r.* 

11 L.W. 566 = 18 A.L J. 621 = 22 Bom. L R 686 = 

24 C.W.N. 881 = 32 C.L.J. 66 = 66 I.C. 32 = 

38 M.L.J. 511. 

Ss. 42 and 81 — Land acquired under S. 42 and not 
required for actual execution of Street Scheme— BonrdU 
power of holding or disposing of . 

If the Improvement Hoard is authorised io acquire land 
affected in value by the execution of the scheme in order to 
provide funds in ca.se of the public burden, the acquisition 
of the land is directly within the purposes of the Act (Cal 
cutta Improvement Act, 1911), and the powers of compul- 
sory acquisition are clearly applicable thereto, S. 81 of the 
Act confers on the Board wide powers for the holding or 
disposal of any land ve.sted in (hem or acquired by them 
under the Act, ami>ly sufficient for dealing with any land 
acquired under S. 42 and not required for the actual execu- 
tion of the street scheme (56). (Lord Parmoor.) CaI CUTTA 

Improvement Trustees v. Chandra Kanta Ghosh 

(1919) 47 I. A. 45 = 47 C. 600 (614) = 

11 L. W. 666 = 18 A. L. J. 521 =22 Bom. L. R 686 — 

24 C. W. N. 881=32 C. L. J. 66 = 56 I. C 32 = 

38 M. L. J. 611. 

— S. 42 (a,)— Land acquired compulsorily — Compenia 

tion to owner— Basis of— iMud which is not required for 

execution of scheme but which trustees think will thereby be 
increased in value. ' ^ 
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CALCUTTA IMPROVEMENT ACT V OP 1911, 

S. 42 (a)— (C^v/.7r/.) 

Where, for the purpose of recoupment, the Hoard of 
Trustees acquire compulsorily under S. 42 (./) of the Calcutta 
Improvement Act, 1911, land which is not required for the 
execution of the scheme but which the trustees are of opi- 
nion will thereby be increased in value, the owner of the land 
would be entitled to the value of his land assessed on the 
sante principle as the value of land actually required for the 
execution of the widened street, anil the effect wo\dd l^e not 
to deprive him of the value of his property, but only that he 
would not obtain the additional value due to the proximity 
of his land to the improvement scheme (55-6). (/,a;v/ /^ur- 

moor.) CALCU ri A 1 M )\ KMKN'I TK US rKKS r-. ( ’HAN- 

DKA KaN'I'A flHOSH. ( 1919) 47 I. A. 45 --= 

47 C. 500 (513 4) -11 L. W. 566 - 
18 A. L. J. 521 - 22 Bom- L. R. 586 
24 C. W.N. 881 = 32 C. L. J. 65^ 56 1. C. 32 - 

38 M. L. J. 511. 

S. 78 — Object ami effect — Calcutta / mpro7>eiueut 

Scheme — Inclusion of land merely to exact exemftion fee 
from owner — Calidity — Ultra vires of Hoard. 

The object of S. 7S of the Cadcutta Improvement Act, 
I9l 1, is to give an opportunity to owners of land to recpiest 
the abandonment of its compulsory acquisition, and it only 
comes into operation ^\here land has been properly included 
in a scheme, as required for purposes of the Act. To have 
included land within the area of the scheme, not because it 
was w’anted for the purposes of the Ac*^, but in order to 
exact an exemption fee from the owner, would have been a 
misuse of the powers conferred upon the Hoard, and in 
doing so the Hoard would have acted ultra vires, although 
it might have been anticipated that, by means of such fees, 
funds would l)e obtained to ease the burden of the expendi- 
ture to be incurred in the execution of the scheme (50-1). 
{Lord Parmoor.) CALCU'rt’A IMPROVEMENT TRUSTEES 

V. Chandra Kanta Ghosh. (1919) 47 I. A. 45 = 

47 C. 500 (507-8) = 11 L. W. 666 = 
18 A. L. J. 521=22 Bom. L.R. 586 = 
24 C. W. N. 881=32 C. L. J. 65 = 66 I.C. 32 = 

38 M. L J. 511. 

CALCUTTA MUNICIPAL ACT III OF 1899. 

^Ss. 14, 357 and 656 — Public pitrfose — Dharmasala 

if a — Form of belief or practice of those primarily benefited 
by imprcmcments madc—Xot material . 

Their Lordships fundamentally disagree with the proposi- 
tion that the dharmasala is excluded from the term “ public 
purpose ” liecause the persons mainly interested would have 
been the worshippers and dignitaries of the temple Kali 
What the municipality had to consider was not the religious 
beliefs and purposes of those assembling in such numbers, 
but what was the situation of the city in respect to this 
assemblage and to the citizens at large in view of the 
general questions of public convenience, pioper sanitation, 
and the prevention of danger and disease. Any enlightened 
municipality would carefully attend to these questions and 
endeavour to avoid the evils referred to. This is not to be 
ruled out by a consideration as to the particular form of 
Ijelief or practice of those who would primarily benefit by 
the improvements made. {Lord Shaw.) AmUIA’A CHAN- 
DRA Banerjea V. Calcutta Corporation. 

(1922) 49 I. A. 255 (259) = 49 C. 838 (842) - 
31 M. L. T. 165 = 16 L. W. 673 = 27 C. W N. 125 = 
37 C L. J. 67=21 A.L. J. 27=A I.R. 1922 P. C. 333 = 

69 I. C. 114 = 43 M. L. J. 634. 

— Ss. 14 and 556 — Acquisition of land by Afiuiicipa- 

lily — Street Improvement Scheme — Acquisition of surplus 
land — Erectiati of dharmasala — Powers of Municipality. 

The suit out of which the appeal before the P. C. arose 
was brought by the appellants for a declaration that the 
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CALCUTTA MUNICIPAL ACT III OP 1899, Ss. 14 

and 566 — {Contd.) 

Municipality of Calcutta “ is not competent, according to 
law, to acquire” certain properly, and for a permanent order 
of injunction against their^iloing so. 

The suit land lay in the very congested and insanitary 
area sunounrling the temple of the goddess Kali of Kalighat. 
In connection with a street improvement scheme in that 
congested area, the Municipal Coiporation acquired the suit 
land, which was surplus land, for the puriwse of erecting, 
at the expense of a private benefaitor. a ilharmas.ala for the 
use of the numerous worshippers resorting to the said 
temple within the area of the improvement scheme at cer- 
tain seasons of the year. 

Held , that, under the |>)Wers conferred by Ss. 14 and 556 
of tl»e Calcutta Municipal Act, the Municipal Council had 
power to a< (|uiie tlie suit lain!. 

S. 556 of the statute plainly confer.s u)>on tlie Coiporation 
power to acquire land and Imildings which are, in their 
opinitm, necessary for carrying out any of the puii)oses of 
the Act. 1'liis refers back to {inter alia) various cases in 
S. 14 of the Act. It may be true that the acqui.sition of 
the suit block of land for a dharmasala would not fall under 
sul)-s. (ii) of S. 14 as Ijeing for a building under the control 
of the Corporation, or even under the general denomination 
of hospitals or alms houses in sub-s. (v) ; but their Lord- 
ships are clearly of opinion that the construction and main- 
tenance of a dharmasala cannot be said to be ruled out of 
sub-s. (xi), which covers “any other matter which is 
likely to promote the public henith, safety or convenience, 
or the carrying out of this Act.” {Lord Shawl) AMULYA 

Chandra Hanerjeaz'. CALCU'n'A Corporation. 

(1922) 49 I. A. 256 (261) = 49 C 838 (843 4) = 
31 M. L. T. 155-16 L W. 673 = 27 C. W. N. 126 = 

37 C. L. J. 67-21 A. L. J. 27 = 
A. I R. 1922 P. C. 333- 69 1 C. 114 = 43 M. L. J. 634, 

Ss. 14 (xi) and 566 — Discretion of Municipality 

under — Interference loith, by Court — Principles. 

The Municipal Corporation of Calcutta has the power of 
acquisition of land whicli may in their opinion be needed for 
carrying out any of the purposes of the Calcutta Municipal 
Act of 1899. 'I'he Act by Ss. 14 and 556 has expressly 
placed the discretion, not with this Hoard or with a Court 
of Law, but with the municipality itself. When, therefore, 
aque.‘;tion is raised as to the power of the Corporation to 
acquire land and buildings which are, in their opinion, 
necessary for carrying out any of the purposes of the Act, 
their Lordships would be tht last to question the opinion of, 
or tlie exercise of discretion by, the municipality of Calcutta, 
even if they differed from it. {Lord Shaw.) AMULVA 

Chandra Banerjea v. Calcutta Corporation. 

(1922) 49 I. A. 265 (261) = 49 C. 838 (844) = 
31 M. L. T. 155=16 L. W. 673=27 C. W. N. 126 = 
37 C. L. J. 67=21 A.L.J. 27= A I.R. 1922 P. C. 333 = 

69 I C. 114 = 43 M. L. J. 634. 

S. 341 — Strnctnres ordered to be demolished — De- 
claration that they had been erected before 1 — 6 — 1863, and 
that o^omr is entitled to compensation in respect thereof 
Suit for — Alaintai liability — Ris^ht to declaration — Grant 
of same — Discretion of Court . 

Respondents, the Calcutta Corporation, obtained orders 
for the demolition of certain fixtures attached to the appel- 
lants building on the ground that they were encroachments 
within the meaning of the Calcutta Municipal Act of 1899 . 
The respondents further denied that the said structures liail 
been erected l>efore June 1 , 1863, and that the appellant was 
entitled to any compensation in respiect thereof. Thereupori 
the appellant instituted a suit for a declaration that the said 
structures had been erected before June 1, 1863, and that 
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CALCUTTA MUNICIPAL ACT III OP 1899, S. 341 

— {Conc/d,) 

he was entitled to compensation for the loss he would suffer 
by their compulsory removal. 

Held, that the api>ellant was entitled to ask for a declara- 
tion in respect of that right under S. 42 of the Specific 
Relief Act, and that, though the court would not be bound 
to give the declaration sought, the discretion of the trial 
court would have been lightly exercised in granting such a 
declaration or in making an equivalent order (247-8). 
{Lord BuckmasUr, L. C.) JOSEPH v. CALCUri'A COR- 
PORATION. (1916) 43 I. A. 243=44 C. 87 (95-6) = 

20 M. L T. 383 = (1916)2M. W. N. 544 = 
21 C. W. N. 194-24 C. L. J. 498 = 18 Bom. L.E. 878 = 

5L. W. 199 = 36 1. C. 912 = 32 M. L. J. 631. 

S. 341 (3) — Danolition of structures — Condition 

precedent to — A-vsessn/ent of compensation not a. 

Held that, on the true construction of S. 341, sub-s. (3) 
of the Calcutta Municipal Act of 1899, the assessment of 
compensation was not a condition precedent to the demoli- 
tion of the structures (246). 

The words of the section only provide for compensation 
to the person “who suffers damage” by the removal. Until 
the removal is effected no damage is in fact suffered at all 

(246) . {^Lord Buckmaster, L.C.) JOSEPH tc CaiXUTI'A 
Corporation. (1916) 43 I. A. 243=44 C. 87 (94) = 

24 C. L. J. 498 -(1916) 2 M. W. N. 544 = 
36 1.0.912 = 18 Bom. L. R. 878 -20 M. L. T. 383- 
21 C. W. N. 194 = 5 L.W. 199- 32 M. L. J. 631. 

Ss. 617 to 619 — Compensation — k ixin^ of, in case 

of dispute — Jurisdiction as regards — Small Cause Court — 
Sub-Court. 

The respondents, the Corporation of Calcutta, obtained an 
order for demolition of certain fixtures attached to the 
appellant’s house on the ground that they were encroach- 
ments on a public street within the meaning of the Cal- 
cutta Municipal Act of 1899. Alleging that the fixtures in 
dispute had been fixed before June 1, 1863, the appellants 
sued the Corporation in the Sub-Court for a declaration 
that they were entitled to compensation for the loss that 
would be caused to the appellants by the compulsory re- 
moval of the structures. 

Held that, on the right construction of S. 617 of the 
Calcutta Municipal Act, only the Court of Small Causes 
had jurisdiction to fix comijensation in case of dispute, and 
tl>at the suit was not therefore cognizable by the Sub-Court 

(247) . {^Lord Buikmastcr, L.C.) JOSEPH ?■. CaLCUITA 

Corporation. (1916) 43 I. A. 243- 

44 C. 87 (94 6) = 20 M. L. T. 383- 
(1916) 2 M. W. N. 544-21 C. W. N. 194- 
24 C. L. J. 498 - 18 Bom. L. R. 878 = 5 L. W. 199 = 

36 I.C. 912 = 32 M. L. J. 631. 

Sb. 618 and 610— l^ord PersoiC— Municipal 

authority if included in. 

Qucere, whether the word “person” in Ss. 618 and 619 of 
the Calcutta Municipal Act of 1899 includes “municipal 
authority” (247). {^Lord Buekmastcr. L.Cf) JOSEPH v. 
Caecuita Corporation. (1916) 43 I.A. 243 = 

44 0. 87 = 20 M.L.T. 383 = (1916) 2 M.W.N. 644 = 

210. W.N. 194 -24 C. L. J. 498 = 
18 Bom. L. R. 878 - 5 L. W. 199 = 36 I.C. 912 = 

32 M. L. J.631. 

CALCUTTA RENT ACT III of 1920. 

- Landlord and tanant in — Kx landlord and ex tenant 

included in, ii» proper context. {Lord Atkin.) KaRN.ANI 
Indu^’rial Hank, ltd. v. satya niranjan Shaw. 
(1928)66 1. A. 344 = 32 C.W.N. 1093 = 111 I. C. 300 = 

28 L. W. 862= A. I. B. 1928 P.C. 227 = 

55 M. L. J. 464 (469). 


CALCUTTA RENT ACT III OF 1920— (C’t////fl'.) 

Opcratian of— Calcutta Rent Amendment Act of 

1924, S. 2, Priraisc — Effect — Kent of premises exceeding 
Rs, 250 a month — Rcvisional jurisdiction of President 
after March, 1924 — Application presented in 1922. 

By the Calcutta Kent Act III of 1920, which came into 
force on 5—5 — 1920, either a landlord or a tenant may apply 
to the Controller, an officer appointed under the Act, to 
fix the standard rent of premises. S. 18 of the Act gave an 
appeal from his decision to the President of the Improve- 
ment Tribunal, whose decision was declared to be final. 
Sub s. (4) to S. 1 of the Act provided that the Act was to be 
in force for a period of 3 years from its date. By an 
amending Act ot 1923 that provision was amended by the 
substitution of the fixed date of the end of March, 1924, 
for the exf)iration of three years from the commencement. 
A further amendment was made by an amending Act of 
1924 by which the dale 1927 was substituted for 1924, but 
there was added the following proviso : — “ Provided that 
after the 31st day of March, 1924, this Act shall cease to 
apply to any premises the rent of which exceeded Ks. 250 
a month, or Rs. 3,000 a year, on the 1st day of November, 
1918.” 

The appellant, who was tenant of premises of which the 
rent exceeded Rs. 250 a month, applied in November, 1922, 
to the President, to revise an order of the C'ontroller certi- 
fying the standard rent. That appeal was only finally dis- 
posed of on 3 — 8 — 1924. The President dismissed the 
appeal, holding that he had no jurisdiction to determine 
the matter. His view, which was eventually upheld by the 
High Court, was that the effect of the proviso in the 
amending Act of 1924 was to make the Act of 1920 a tem- 
porary Act ending at Marcli, 1924, as regards premises the 
rent of which exceeded Ks. 250 a month, but an existing 
Act until 1927 as toother premises. 

Held, that that view was erroneous and that the Presi- 
dent was bound to hear and dispose of the appellant’s 
appeal. 

The Act of 1920 still lives until 1927. The effect of 
the proviso is just as if the words therein had been inserted 
in the original Act, and the Act must be so read at the pre- 
sent time. If that had been done, there would have been 
no doubt as to the true interpretation. The Act is good for 
premises of all values up to March, 1924, but only good 
for those of lower value after that. The application of the 
Act is when the parties begin to move under it. This was 
done in the present case before March, 1924. The rest is 
merely llie working out of the application (155-6). (K/j- 

count Dunedin.) KESHORAM PODDAR r. NUNDO LAL 
MULLICK. (1927) 541. A. 152 --54 C. 608 = 

26 L. W. 435 = 46 C. L. J. 341 - 26 A. L. J. 966 = 
31 C. W. N. 646 = (1927) M. W. N. 340 = 101 I. C. 38 = 

38 M. L. T.(P. C.)95 29 Bom. L. R. 868 = 
A. I. R. 1927 P. C. 97 = 62 M. L. J. 666. 

Ss. 14 and 15 — Landloid and tenant — Lx-Iaiulloid 

and ex tenant if and when included in. Sec under this 
Act Landlord and Tenant. 

(1928) 56 I.A. 344 = 66 M. 464. 

Ss. 16 and 18 — Conti oiler — Jurisdiction of — Erro- 

neons exercise of — Remedy in case of — Appeal under S. 18. 

Under S. 15 of the Act, the Coalroller has jurisdiction to 
determine when the prcmi.ses were first let, as he has 
jurisdiction lo determine whether there is any difficulty 
which makes it in his opinion just to fix the standard 
rent under cl. 3 (^/). If he does in fact consider both 
questions but comes to a wrong conclusion, the remedy is 
not by way of attack on his jurisdiction, but by appeal to 
the President of the Improvement Tribunal under S. 18 of 
the Act. (Lord Atkin,) KARNANI INDUSTRIAL BANK, 

LTD. V. SATYA Niranjan Shaw ^(1928) 66 1. A. 344 = 
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CALCUTTA BENT ACT III OF 1920, Ss. 16 and 18 

— iConcid.) 

32 C. W. N. 1093- 111 I. C. 300 - 28 L. W. 862 - 

A. I. R. 1928 P. C. 227-55 M.L.J. 164. 

S. 18 — President — Revisional jurisdiction r)f, as 

regards rent of premises exceeding Ks, 250 a month after 
March, 1924 — Calcutta Kent Amendment Act I of 1924, 
S. 2, Proviso — Application for revision filed in 1922. Arr 
under this Act OPERA'l ION OF. 

(1927) 54 I.A. 152-54 C. 508. 

Siafitlard n'itl — Date of eoifnfic/Kefne>/t of — Confrae- 

tual tent paid for a portion of period of tenancy — J’.ffeei — 
Landlord's riyiht to amount paid , 

Where the contractual rent has been paid for a portion 
of the period of the tenancy and the rent so paid has Ixi- 
come irrecoverable by the lapse of six months from the date 
of the last payment, the landlord is entitled to hold the sum 
so paid for the contractual rent, and rent on the basis of the 
standard rent Nvill only run from after the date up to which 
the contractual rent has been so paid. In such a case the 
tenant is not entitled to be tlebited wiih the standard rent 
from the date of tlie tenancy. {Lord Atkifi.) KarNANI 
iNDUSTRiAi. Bank, i.td. t. Sa'J Va Niranjan Shaw. 
(1928) 55 I. A. 344-32 C. W. N. 1093-111 I.C. 300 = 

28 L.W. 862^ A. I. R. 1928 P. C. 227 = 

55 M. L. J. 464(470-1). 

Standard rent — Fixing of, with retrospective oijera- 

tion — Controller’s power of. {Lord Atldn.) KarnaNI 

Industrial Hank, ltd. Satya Niranjan Shaw. 

(1928) 55 I. A. 344- 32 C. W. N. 1093 = 
28 L.W. 862 = 111 I. C. 300=A.I.R. 1928 P.C. 227 = 

56 M. L. J. 464 (470). 

CALCUTTA SUPREME COURT. 

^ce SUPREME COURT OF CALCUTTA. 

CANAL. 

Government land — t^anal constructed by private 

persons on— Rights acquired by— Proprietary right in land 
and right to have ctnal irrigated by water from Govern- 
ment river — Conditions — Expectations raised by (Jovern- 
ment to that effect. Sec CROWN— I.AND OF— CANAL 
CONSTRUCTED BY PRIVA'CE IVERSONS ON. 

(1901) 28 I.A. 211-28 C. 693(705 6). 
CANTONMENT. 

Poona cantonment — Land 7oithin area of — Teniirc 

on which, held — Cantonment tenure— Oivncrship in fee — 
Possession — Presumption of oivnership from — Applicahility 
— Resumption hy 0\n'crnmcnt— Compensation payable on — 
Basis of. 

In an action brought by the Secretary of State for India 
in Council to eject the appellants before the Privy Council 
from certain premises within the limits of the Poona Can- 
tonment, the point for decision was whether, as contended 
for by the Secretary of State, the land l)elonged to the 
Government of I^mbay and was only held by the appellants 
on military or cantonment tenure, which entitle<l the 
Government to resume it at their pleasure, subject to com- 
pensation for buildings which the tenants might have erect- 
ed thereon, or, as urged by the apiJellants, the land was 
their private property and, though they were subject to 
military jurisdiction and to the Government right of appro- 
priation, they were entitled to compensation on a basis of 
private ownership, and not as mere licensees. 

Held, on a consideration of the Bombay regulations 
applicable to cantonments from the year 1819, that the 
appellants were mere licensees of the suit land and that 
buildings built by them thereon were subject to expropriation 
at a price to be fixed by the military authorities w ho held 
the cantonment area in full proprietary right. 


CANTONMENT— 

In this state of things it is impossible to say that mere 
possession or occupation of the bungalow on this site affords 
any presumption whatever that the posses.sor or his prede- 
cessors in title were ow ners in fee. The presumption is all 
the other way (216). {Lord Robson.) GHASWALA 7 -. SeCRE- 

l ARY OF State for India in Council. 

(1911)38 I. A. 204 = 36 B. 1 = 15 C. W. N. 909 = 
10 M. L.T. 97 = (1911)2M.W.N. 23 = 14 C. L. J.268 = 

13 Bom. L. R. 788 = 8 A. L. J. 1219 = 
12 I. C. 117 = 21 M. L. J. 1100, 
CANTONMENTS ACT XXII OF 1864. 

-S. 11-— Lunatic dangerous — Arrest and confinement 
of alleged — Commanding officer of cantonment causing — 
Damages for wrongful arrest and confinement — Liability 
Uy\—Bona fide but mistaken act. See DAMAGES — ARREST 

WRONGFUL — Wrongful c:onfinement. 

( 1882) 9 I. A. 152 - 9 C. 341. 
CARRIERS— COMMON CARRIERS. 

See also RAILWAY. 

Law governing— Contract Act — Effect, 

I he CoiUrad Act of 1872 was not intended to alter the 
law applicable to common carriers. No doubt the Act 
treats of bailments in a separate chapter. But ih^re is 
nothing to show that the Legislature intended to deal 
exhaustively with any particular chapter or sub division of the 
law relating to contracts. On the oll.er hand, it is to Ije 
borne in mind that at the time of the passing of the Act of 
1872, there was in force a statute relating to common 
carriers, which, in connection with the common law of 
England, formed a Code at once simple, intelligible, and 
complete. Had it been intended to cedify the law of com- 
mon carriers by the Act of 1872. the more usual course 
would have been to have repealed the C^arriers Act of 1865 
and to re-enact its provisions with such alterations or modifi- 
cations as the case might seem to require. It is .scarcely 
conceivable that it could have been intended to sweep away 
the common law by a side wind, and ]>y way of codifying 
the law to leave the law to be gathered from two Acts which 
proceed on different principles, and approach the subject 
from different jx)ints of view (129). 

At the date of the Contract Act of 1872. the law relating 
to common cairiers was partly written, partly unwritten, 
law. The written law is untouched by the Act of 1872. The 
unw ritten law was hardly within the scope of an Act intend- 
ed to define and amend the law relating to contracts (129). 
rhe Act was not intended to deal with the law' relating to 
common carriers, and notwithstanding the generality of 
some exi>iessions in the chapter on bailments, common 
carriers arc not within the Act (131). {Lord A/aenaghtcn.) 
IRRAWADY Flotilla c:(). r. Bur.wANDAS,*^. 

(1891)18 I.A. 121 = 18 C. 620(628 9) = 

6 Sar. 40. 

Law g(K'ernifig — English Common Law — Carriers 

Act — Basis of. 

It is not material to inquire how it was that the common 
law' of England came to govern the duties and liabilities of 
common carriers thioughout India. Tin* fact itself L 
beyoiul dispute. It is recognised by tlie Indiaji Legislature 
in the Carriers Act, 1865. an Act framed on the lines of the 
English Carriers Act of 1830 (125). {l.ord A facnaghten.) 
IRRAWADY FLOTILI.A CO. 7'. BUGWANDASS. 

(1891) 18 I. A. 121 = 18 C. 620 (626) 6 Sar. 40. 

Liability of — Origin of — Contract not — Breach of 

duty — Action for — Basis of. 

The obligation imposed by law on common carriers has 
nothing to do with contract in its origin. It is a duty cast 
upon common carriers by reason of their exercising a public 
employment for reward. A breach of this duty is a breach 
of the law, and for Ibis breach an action lies founded oq the 
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OABBIEES -COMMON C ABBIEBS— (Cc<«W.) 

common law which action wants not the aid of a contract 
to support it (129). (Lon/ Macnag/iteu.) IRRAWADY 

Flotilla Co. zf , Bugwandass. 

(1891) 18 1. A. 121 = 18 C. 620 (629) = 6 Sar. 40. 

Liability ofy as insurers. 

The liability of a common carrier as an insurer is an 
incident of the contract between the common carrier and 
the ow'nerof the property to be carried (I3l). (Lord Mac 
naghten.) iRRAWADY FLOTILLA CO. 7'. BUGWANDASS. 

(1891) 18 I.A. 121- 18 C. 620 (630) - 6 Sar. 40. 
CAERIEBS ACT III OF 1865. 

— Basis of— English ('arriers Act of 1830. See t^AR 

RIERS— COMMON CARRIERS — LAW GOVERNING— 

English Common Law. 

(1891) 18 I. A. 121 (126) = 18 C. 620 (625). 

S. ^—^onunon carrier — Liability for goods carried 

— Exem pti on f rom — Condi ti ons. 

What is required in the case of a person who answers 
the definition under the Indian C'arriers Act — namely, of 
transporting for hire goods from place to place for all per- 
sons indiscriminately, is that the nature of the contract 
entered into must either have the limitation of the liability 
under that Act made e.xpressly and in writing or the facts 
must be such that for the contract in question the contractor 
w'as departing from his usual business and engaging in a 
different type of business from that of common carrier. 
(I.ord Shaw.) INDIA GENERAL NAVIGATION AND KY. 

Co. V . Dekhan Tea Co. 

(1923) 51 I. A. 28 (35-6) 51 C. 304 = 
28 C.W.N. 302 = A. I. R. 1924 P. C. 40 = 
(1924) M. W. N. 158 = 19 L. W. 277 = 22 A.L.J. 173 = 

34 M. L. T. 53 = 26 Bom. L. R. 671 = 
80 1. C. 1038 = 10 O. & A. L. R. 691. 

Words for ail persons indiscriminately^' — 

Meaning, 

The w'ords “ for all persons indiscriminately” in S. 2 of 
the Indian C'arriers Act HI of 1865 simply mean that per- 
sons so engaged in and catering for business satisfy the 
demands or applications of customers as they come and are 
not at liberty to refuse business. This arises from the 
public employment in which they are engaged. Apart from 
danger arising, say, from the nature of the goods received, 
the carrier is by his office Ixjund to transport the goods as 
clearly as if there had been a special contract which pur- 
ported so to bind him, and he is answerable to the owner 
for safe and sound delivery. (Ix^rd Shazof) INDI.V (jENE- 

KAL Navigation and Ky. c:o. t-. Oekhan Tea co. 

(1923) 61 I. A. 28 (34) = 51 C. 304- 
28 C. W. N. 302 = A. I. R. 1924 P. C. 40 = 
(1924) M. W. N. 158 = 19 L. W. 277 = 22 A. L. J. 173 - 

34 M.L.T.53- 26 Bom. L. R. 571- 
80 I.C. 1038 = 10 O. & A. L. R. 591. 

Sb. 6, 8 and 9 — Loss of goods by fire — Damages for 
Lhegligence — Absence of — Onus on company to prcn>e — 
Evidence. 

The appellant company were common carriers by inland 
navigation, and the suit against them was to recover the 
vali^ of goods received on board their flat K to be delivered 

to the plaintiffs at Calcutta. The flat ai rived there; but 

whilst moored to the place where the goods hati to lx; deli- 
vered, the fiat and its cargo were destioyetl by fire, the 
origin of which did not appear. The appellant company 
contended that they had lirought themsfdves w'ithin the 
protection of theC’arriers Act. 

that the appellant company had not at all exonei at- 
ed themselves from the onus cast on them of show ing that 
the fire originated from causes over which they had no con- 
trol, and could not have been expected to have had any 
control, and that the evidence really went to show' that the 


CARRIERS ACT in OF 1866, Sb. 6. 8 and %^(Contd.) 

fire must have originated from within the fiat, and therefore 
from a place for which they were liable for its being in a 
proper ixisition, and free from any inflammatory article that 
would have set the g(X)ds on fire w hen it could not have got 
on fire of itself. (Ijord Morris.) RIVER STEAM NAVI- 
GATION Co. 7 -. Choutmull. (1898)26 1. A. 1(6) = 

26 C. 398 (403) = 3 C. W. N. 145. 

S. 9- Railzoay Company — Consignment of goods to 

— Shipping Company carrying goods by ships or fiats along 
a portion of the line under arrangement zoith Railzoay 
Company — Liability ofy for loss of goods, as a common 
carrier. 

Respondents consigned their goods (.tea) to the Assani- 
Bengal Railway C'onipany for the purpose of transport from 
Assam to Chittagong for shipment to England. Consign- 
ments were in ordinary course taken and carried entirely 
over the Railway Company’s own line without recourse to 
any other system of transport. Owing, liowevei, to a break- 
down of a section of their line, the Railway Company made 
arrangements with the appellant shipping Company for 
taking the goods by ships or flats from one specified place 
to another where the goods could again be put on rail and 
so reach Chittagong. There was nothing to show that that 
portion of the river carriage was a temporary and exclusive 
monopoly for one single customer on special terms. 

Held , that the appellants were common carriers of goods 
which they carried under the contract with the Railway 
Company, and were liable to the respondents for the loss of 
the goods under S. 9 of the Carriers Act without proof of 
negligence. 

It cannot lx; said that, l^ecause the appellant Company 
was doing this particular set of journeys for the Railway 
Company by a special flotilla wiiich was devoted for the 
time to this purpose only and which was making a through 
run to the place where the goods could again he put on rail, 
it was departing from its usual liusiness anti engaging in a 
different type of business, viz., the business of a suli-contrac- 
tor for the Railway in such special sense as to take it </uoad 
these journeys out of the avocation of a common carrier. 

whether the result under the English law would 
have Ix'en in any w ise different from that arrived at (33-4). 
(Ju>rd Shazv.) INDIA GENERAL NAVIGATION AND RAIL- 
WAY COMPANY V. Dekhan Tea Company. 

(1923) 61 I.A. 28- = 61 C. 304 = 
28 C. W. N. 302 - A. I. R. 1924 P. O. 40 = 
(1924) M. W. N. 158- 19 L. W. 277-22 A. L. J. 173 = 

34 M. L. T. 53 ~ 26 Bom. L. R. 671 = 
80 I. C. 1038-10 O. & A. L. R. 591. 

CASES. 

AVt- Decisions, 

CASES— NEW CASES. 

- —-Decision in — Rule a|q>iicaljie. .Vo lOKISPRUDENCE 

—New Cases. (1872) Sup. I. A. 47 (68 9). 

CASTE DISABILITIES REMOVAL ACT XXI OF 
1860. 

Caste — Degradation from — Kflect — Hindu law' rule 

as to — Effect of Act up(»n. See HINDU Law— CASTE — 
I)EGR.\D.\TION FROM. (1880) 7 I. A. 116 (166) = 

5 C. 776 (792). 

Hindu — Change of rcli gi>. n- •/ uhcritancc or suit — 

Right of — hlfccl o/t. 

The explanation ol the exclu.sioii of the plaintiff from any 
further provision by this will is supplietl by the fact that he 
had become a Christian in the year 185J. No proceedings of 
exclusion or degradation had, however, followed or been 
attempted. The Act XXI of 1850 is conclusive to show that 
this change of religion does not affect the plaintiff’s right of 
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CASTE DISABIIilTIES REMOVAL ACT XXI OF 

1860 — (CW</.) 

inheritance or suit (56). ^Mr. Justice IVillesJ JUTTEN- 
DROMOHUN Tagore v. Ganendromohun Tagore. 
(1872.) Sup. I. A. 47 = 9 B. L. R. 377 = 18 W. E. 369 = 

3 Sar. 82 = 2 Suth. 692. 

CASTE PANCHAYAT. 

Power of. See LIBEL — CASTE PANCHAYAT. 


CATTLE TRESPASS ACT I OF 1871. 

Private cattle pounds — Maintenance of. See ACT 

OF STATE— ACT AMOUNTING TO AN OR NOT—NON- 

Feudatory Zemindars in Central Provinces. 

(1912) 39 I. A. 31 = 39 C. 616. 

CAUSE OF ACTION- 

Identity — Test — Allegations in plaint. 

Where the allegations and equity )n the fir.'^t suit are 
different from the allegations and equity in the second suit, 
the decision in the first suit is no bar to the proceeding in the 
second. Contra^ where the claim is the same, although the 
allegations are different (l54). {Sir Barnes Peacock.') 

Tekait Doorga Persad Singh v. Tekaitni dookga 
Kunwari. (1878) 6 I. A. 149 = 4 C. 190 (195 6) = 

3 C. L. R. 31 = 3 Sar. 827 = 3 Suth. 540. 


Identity — Test — Relief prayed fer — Defence set tip 

— Nature of. 

The cause of action has no relation whatever to the 
defence which may be set up by the defendant, nor does it 
depend upon the character of the relief prayed for by the 
plaintiff. It refers entirely to the grounds set forth in the 
plaint as the cause of action, or, in other words, to the 
media upon which the plaintiff asks the Court to arrive at a 
conclusion in his favour (157-8). {Lord Watson.) MUSSUM* 
MAT CHAND KOER V. PARTAB SINGH. 

(1888) 16 I. A. 166 = 16 C. 98 (102) = 6 Sar. 243. 

Identity — Test — Relief prayed for different — Effect. 

See C. P. C. OF 1908, O. 9, K. 9— CAUSE OF ACTION- 
IDENTITY. (1887) 16 I A. 66 (76) = 15 C. 422 (431). 

Meaning of. 


The expression “ cause of action ” in S. 2 of C. P. C. 

of 1859 cannot be taken in its literal and most restricted 
sense. The term is to be construed with reference rather to 
the substance than to the form of action (156-7). (.9/;* 

Barnes Peacock.) TeK AIT OOOROA PERSAD SiNGH v. 

Tekaitni dookga kunwari. (1878) 6 I. A. 149- 

4 0. 190(198 9) = 3 C. L. R. 31 = 3 Sar. 827 = 

3 Suth. 540. 


■ The term “cause of action” in S. 2 of Act VIII of 
1859 is to be construed rallier with reference to the substance 
than to the form of action (36). {Sir Robert P. Collier.) 

Run Bahadur Singh Lachoo Koek. 

(1884) 12 I. A. 23 = 11 C. 301 (308)- 4 Sar. 602 


Plaint if discloses a. 


Question as to — Points to be con.sidered in case of. 

See Practice— Pleadings— Demurrer. 

Substance rather than form of action to he regarded. 

The term “cause of action” in S. 2 of C.P.C. of 1859 

is to be construed with reference rather to the sul^taiice than 
to the form of action (218). {Sir Robert P. Collier.) 

soorjoomonee Payee Suddanund Mohapa'itek. 

1873) Sup. I. A. 212 = 12 B. L. R. 304 -20 W.R. 377 = 

3 Sar. 285 = 2 Suth. 899. 


The expression “cause of action” in S. 2 of C.P.C. of 

1859 cannot be taken in its literal and most restricted sense. 
It must be construed with reference rather to the substance 
than to the form of action (285). {Sir Meniagite li. Smtl/i.) 

Krishna Behari Roy v. Brojeswari Chowdranee. 

(1875) 2 I. A. 283 = 1 C. 144 (146) = 26 W. R. 1 = 

3 Sar. 559 = 3 Suth. 213. 
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CENTRAL PROVINCES GOVERNMENT WARDS 
ACT XVII or 1886. 

Joint family property — Assumption of management 

of — Penver of. 

Act XVII of 1885 was obviously intended to apply to the 
superintendence by the Court of Wards of the family pro- 
perty of joint Hindu families as well as to the superinten- 
dence of separate property of Hindus and others situate 
within the territories for the time being administered by the 
(4uef Commissioner of the Central Provinces (128-9). {Sir 
John Ed(;€.) GULAB SiNGH v. SeTH GOKULDAS. 

(1913) 40 I. A. 117 = 40 C. 784 (801) = 17 C. L. J. 619= 

15 Bom. L. R. 613 = 17 C. W. N. 918 = 
(1913; M. W. N. 542 = 14 M. L. T. 65 = 19 I. C. 621 = 

9 N. L. R. 117 = 25 M. L. J. 179. 

Joint family property — Members'* undivided interest 

in — Assumption of management of — P caver of, 

Linder Act XVII of 1885 it is not possible for the Court 
of Wards to assume the supeiintendenceof the unpartitioned 
interests of some only of the members of a joint Hindu 
family governed by the Mitakshara law (128-9). {Sir 
John Kdi^e.) GULAB SiNGH v. .SETH GOKULDAS. 

(1913) 40 I. A. 117 = 40 C. 784 (798) = 17 C. L. J. 619 = 

15 Bom. L. R. 613 = 17 C. W. N. 918 = 
(1913) M. W. N. 542 = 14 M. L. T. 66 = 19 I. C. 521 = 

9 N. L. R. 117 = 25 M. L. J. 179. 

S. 7 (c) (4) — Assumption of management — Alana- 

gePs application for — Scope of — lintire joint family prO' 
perty or only managePs interest in it. 

Nlaharaj Singh and Dulichand, who were brothers, were 
the senior and managing members of an undivided Hindu 
family consisting of themselves, their children, and their 
grandchildren. Being involved in delAs and unable to pay, 
they applied to the Deputy Commissioner of Hoshangabad 
stating that they were unable to arrange for the liquidation 
of the debt or to manage the estate and if villages should be 
lost on account of the indebtedness ‘our children will have 
no estate left to them” and prayed that “if under S. 7 of Act 
XVII of 1885 you be pleased to as.sume the management of 
our Malguzari villages and to arrange for the discharge of 
our debt in any way possible, our estate will be saved and 
our children will thereby be able to maintain themselves.” 

Held, that in making the application Maharaj Singh and 
Dulichand were acting in their capacity as managing mem- 
bers of the joint family and not merely as two members of 
the family applying only in their own individual interests 
and were acting within their powers and authority as the 
managing members of the family. {Sir John Edge.) 

Gulab Singh v. Seth Goculdas. 

(1913) 40 I. A. 117 (128-9) - 40 C. 784 (797-8) = 
17 C. L. J. 619 = 15 Bom. L. R. 613 = 17 C. W. N. 918 = 
(1913) M. W. N. 642 = 14 M. L. T 56 = 19 I. C. 621 = 

9 N. L. R. 117 = 25 M. L. J. 179. 

Joint family property — Assumption of management 

of, on maungePs application, 

Lbuler S. 7 (^'), cl. (4) of the Act. it is competent for the 
Chief Comn)issioner to sani.tion the a.ssumption by the 
Court of VV’ards of the superintendence of joint family pro- 
perly on the api)lication of the managing members of the 
family (128-9). {Sir John Edi^c.) (iULAB SiNGH v, SETH 
GOKULDAS. (1913) 40 I. A. 117 = 40 0.784 (802) = 
17 C. L. J. 619 = 15 Bom. L. R. 613 = 17 C. W. N. 918 = 
(1913) M. W. N. 642-14 M. L. T. 65 = 19 I. 0. 621 = 

9 N. L. R. 117 = 26 M. L. J. 179. 

S. 18 — Mortgage — Sanction of — Actual morlgage 

its precise terms — Sanction of — N'ot necessary. 

It is not necessary under S, 18 of Act XVII of 1885 that 
the actual mortgage to be made by the Court 0 / Wards 
should be .submitted to the Chief Commissioner for sanction 
or that the Court of Wards should have sanction for the 
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CENTRAL PROVINCES GOVERNMENT WARDS 
ACT XVII or 1885, S. l%—{Contd,) 

precise terms of the mortgage provided sanction has been 
obtained for effecting a mortgage. (^;> Johfi Edge.) 
GuLAB Singh v. Seth Gokuldas. 

(1913) 40 I. A. 117(129) = 40 C. 784(802-3) = 
17 C. li. J. 619 = 15 Bom. L. E. 613 = 17 C. W. N. 918- 
(1913) M. W. N. 642 = 14 M. L. T. 56 = 19 I. C. 621 = 

9 N. L. E. 117 = 25 M. L. J. 179. 

CENTEAL PEOVINCES LAND EEVENDE ACT 
XVIII OF 1881. ^ 

S. 87 of claim under —Conditions — Hindu 

— Joint family — Joint property — Widow of deceased co- 
parcener — Award allotting Portion of property to^ foj her 
lifetime in lien of maintenance — Effect — No partition by 
award — IJevolution of portion on widoio's death I^w 
applicable to. 

A claim to l>e barred by S. 87 of the Central Provinces 
Land Revenue Act (XVIII of 1881) must have been consi- 
tlered — that is, made or tabled as the subject of consideia- 
tion and expressly decided. While the section gives to 
awards granted before its date the effect of judicial decrees 
it ascril>es to them no adventitious force which would not 
belong to a decree pronounced in pari materia. To be 
barred by sucli an award a claim must iiave l>een tlecided by 
the officer making the award to be invalid or inferior to the 
claim of the pers<m in whose favour it is made. 

P and S formed a joint Hindu family and held a /emin- 
dari of ceitain villages as joint family property. After the 
death of S, P proposed in 1863, and the Collector ordered, 
inter aha, that 8 anna shares of tiie /emindaii should l>e 
awarded to N, the widow of S, “for her lifetime". In pur 
suance of this f>rder the name of N was recorded in the 
.settlement record as owner for her lifetime of the 8 anna 
shares. On the death of N, plaintiff, the nearest heir of S, 
brought a suit for the recovery of the 8 anna shares held by 
her, alleging that the award by which N’s name was put on 
the record had, under S. 87 of the Central Provinces Land 
Revenue Act, the effect of making the said shares separate 
estate, to which her husband’s heir must succeed. Ihe 
defeiulant, the representative in interest of P, contended, on 
the other hand, that the shares continued to lx: undivided 
estate, and the succession to it was governed by the ordinary 
Hindu law applying to undivided estates. 

Heldy that the award granted the 8-anna shares to N in 
lieu of her maintenance, and the Collector liad no occasion 
to consider anything ii-s to the reversion of tho&e shares after 
the death of N. 

The claim of P or of any one else to the reversion did not 
enter the question whether N should have the estate for her 
lifetime. The claim which is brought under consideration 
by the defendant was therefore not * expressly decided” 
‘’after consideiation”, and is not barred by S. 87. (Lord 
fiober/son.) Rkwa PHASAD SUKAL 7'. l)EO I3U1T RAM 

SUKAL. (18p9)27 I. A. 39 = 27 C. 616 = 4 C.W.N. 682 = 

2 Bom. L. R. 568 = 7 Sar. 663. 
CENTRAL PROVINCES LAND REVENUE ACT II 
or 1917. 

S. 109 — Protected Thekadar — Village and house 


CENTRAL PROVINCES TENANCY ACT IX QF 
1883. 

S. 42 — Mortgage including Sir land — Decree for 

sale in^ leaving open fjuestion 7vhether Sir land included 
t/nrein—Validity — Mortgagors right to dispute — Estoppel 
— Decree by consent. 

A mortgage deed executed in 1891 in respect of certain 
mouzahs stated that the mouzahs “together with all actual 
and reputed rights, easements and appuitenaiices to the 
same and all cultivated and uncultivated land, groves, abadi, 
Sir rents and profits such as jalkar^ hankar and by what- 
ever name the same may be styled or known have been and 
are hereby hypothecated by way of mortgage to the mort- 
gagees." 

In 1904 the mortgagee sued to enforce the mortgage, and 
in April, 1906, a decree for sale was passed, which specified 
as the property that was to be offered for sale property in- 
cluding the cultivating rights in the Sir. The mortgagors 
appealed on the ground that the lower court erred in hold- 
ing that the mortgagees would bo entitled under the terms 
of the mortgage to sell the cultivating rights in Sir. That 
question by agreement between the parties was, however, 
left open in the appeal, and it was also agreed between the 
parties that in the list of the mortgaged property on the 
back of the lower court’s decree the words “with all actual 
and reputed rights as detailed in the mortgage" were to 
be substituted for the words “with cultivating rights in 
SirS The final decree in the suit accordingly ordered the 
property to be sold “with all actual and reputed rights as 
detailed in the mortgage". 

In a suit brought by the mortgagee who had himself pur- 
chased the property in execution of the mortgage decree for 
possession of the Sir lands, the mortgagors contended that 
tlic mortgage decree did not comply with the strict condi- 
tions mentioned in S. 42 of the Central Provinces lenancy 
Act of 1883 and that their rights of cultivation had not been 

take away. 

field, that the mortgagor.s were estopped from maintaining 
that the decree did not direct the sale of the rights in the 
Sir land. 

The alteration made by agreement of parties in the mort- 
gage decree was not intended to conclude the case in favour 
of the mortgagor, but to leave open to both sides the rights 
that would be established in the event of the mortgage 
deed being decided in the one way or in tlie other. The cir- 
cumstances in which that modification was made are circum- 
stances which prevent the mortgagors frqm asserting that by 
the result of that alteration the rights of the mortgagee 
under the original decree with regartl to this cultivation 
were completely taken away. i^Cord huckmashrf) GULAB 

Singh Hai.labh Has. (1921) 48 I. A. 220 

48 0. 591 - (1921) M.W.N. 310 = 19 A.L. J. 361 = 
34 C.L. J. 1 = 29 M. L. T. 348 = 14 L.W. 228 = 

611. C. 769 = 40 ML.J. 418, 
CENTRAL PROVINCES TENANCY ACT XI OF 

1898. 

g, 45, Sub-Ss. (1) and (6) — Sir land — Mortgage 

before Act— Conciliation award after Act—Eonndation of 
ori'dn of nights of parties— Occupancy ri^ht of mortgagor. 

in this case the court below held that a conciliation 
Award of February 1905 was, for the purposes of the case, 
afresh origin of the rights between the parties, and that, 
although it came into existence in consequence of the mort- 
gages of 1881 and 1884, and transactions thereunder, it was 
both for the purpose of enforcement and for the purpose of 
the application of S. 45 of the Central Provinces Tenancy 
Act of 1898, the transaction Ixtween the parties which was 
the foundation of their rights. Accordingly they concluded 


therein included in the theka — Exclusive possession of, as 
against other members of his joint family — Right to. 

A protected Thekadar, who has Ixen excluded from a 
village and a house therein included in the theka by other 
members of his joint family, is, in the absence of any 
arrangement for the joint or divided management of the 
village or part thereof among the members as provided in 
S, 109(1) (*i) of the Act, entitled to absolute possession of 

the village as well as the house on the strength of his protect- me - „ 

ed status certificate. {Sir lohn Wallis.) BhaGWAN that the transfer made or decreed by the proceedings m suit 

SINGH 2 /. U.\RBAR SlNGH. (1828) 27 L. W. 763= could not lie suW to l.e in pursuance of the older mortgages 

108 I. C. 366 = A. I. R, 1928 P. O. 96-54 M.L. J. 676. 1 of 1881 and 1884 which, as documents expre^sly prodding 

27 
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CENTRAL PROVINCES TENENCY ACT XI OP 

1898, S. 45 (1) {&)-{Contd.) 

for the transfer of the right to occupy Sir land as a proprie- ' 
tor within sub-s. (6), would have been saved from the ope- 
ration of sub-s. (1), but that in truth sub-s. (1) of S. 45 
must be applied, and that, therefore, in spite of the terms of 
the award, which in virtue of the agreement of reference 
became the agreement of the parties, the mortgagor could 
not so transfer his right to occupy Sir land as to divest him- 
self of his right as an occupancy tenant under the Act. 

While of opinion that the question of construction was not 
incapable of being argued and even decided either way, 
their Lordships saw no reason to differ from the decision 
Ijelow. {Lord Sumner.) NaraYAN GaNESH GhataTE 

7^. Baliram. (1918) 46 la. 179 = 46 C. 76 = 

14 N.L.R. 165 = 21 Bom. L.B. 53 = 23 C. W. N. 297 = 
28 C.L.J. 447=48 I.C. 141 = (1918) M.W. N. 686. 

CEBTIOBABI— WRIT OF. 

Grant of — English rule — Other suitable remedy open 

— Effect . 

Certiorari according to the English rule is only to be 
granted when no other suitable remedy exists. {lA>rd Philli- 
more.) BeASANT v. AdVOCATE-GeNERAL OF MADRAS. 

(1919) 46 LA. 176 = 43 M. 146(160) = 
23 C.W.N. 986 = 17 A.L.J. 926 = 26 M.L.T. 408 = 
10 L.W. 451 = 21 Bom. L.B» 867 = (1919) M.W.N. 565 = 

20 Cr. L. J. 593 = 521.0. 209 = 37 M.L.J. 139. 

Grant of — High Courts — Jurisdiction of — C. P. C. 

of 1908, .S*. 115— Cr. P. C., .S'. ^ZS—E/fcct. 

The three High Courts of Calcutta, Madras and Bombay 
possess the power of issuing the Writ of certiorari. 

Quoere^ whether any of the other High Courts which are 
by definition High Courts for the purposes of the Indian 
Press Act of 1910 have the power to issue writs of certiorari. 

Supposing that this jiower once existed, has it been taken 
away by the two Codes of Procedure ? No doubt these 
Codes provide for most cases a much more convenient 
remedy. But their Ix>rdships are not disposed to think that 
the provisions af S. 435, Cr. P. C. and S. Il5 of C. P. C. of 
1908 are exhaustive. Cases, though rare ones, may be ima- 
gined which may not fall under either of those sections. 
For such cases, the powers of the High Courts, which have 
inherited the ordinary or extraordinary jurisdiction of the 
Supreme Court to issue writs of certiorari y cannot be said to 
have been taken away. {Lord Phillimorc.) BeaSANT v. 

Advocate-General of Madras. 

(1919) 46 I.A. 176 = 43 M. 146 (159) = 
23 O.W.N. 986 = 17 A.L.J. 926=26 M. L.T. 408 = 
10 L.W. 461 =21 Bom. L.B. 867 = (1919) M.W.N. 655 = 

20 Cr. L. J. 593 = 62 I.C. 209 = 37 M.L.J. 139. 

■■■■ / nferior court — Jurisdicticm — Facts necessary to 
give — Statement ofy in conviction regular on its face — 
Effect. 

A conviction, regular on its face, is conclusive of all the 
facts stated in it, not excepting those necessary to give the 
jurisdiction, and it is from the facts stated in the conviction 
that the facts of the case are to be collected (179). {Lord 
Sumner.) KING v. NAT BELL LIQUORS, LTD. 

(1922)31 M.L.T. 163 (P. C.), 

Inferior court — Jurisdiction — Usurpation of — 

Conviction without evidence if an — Jurisdiction to entertain 
charge admitted. 

It has been said that a justice who convicts without evi- 
dence is acting without jurisdiction to do so. Accordingly, 
want of essential evidence, if ascertained somehow, is on 
the same footing as want of qualification in the magistrate, 
and goes to the question of his right to enter on the case at 
all. Want of evidence on which to convict is the same as 
want of jurisdiction to take evidence at all. This, clearly, 
is erroneous* A justice who convicts without evidence is 


CEBTIOBARI— WBIT OF— 

doing something that he ought not to do, but he is doing it 
as a judge, and if his jurisdiction to entertain the charge is 
not open to impeachment, his subsequent error, however 
grave, is a wrong exercise of a jurisdiction which he has and 
not a usurpation of a jurisdiction, w’hich he has not (178-9). 
{Lord Sumner.) KING v. NaT BeLL LIQUORS. LTD. 

(1922) 31 M. L. T. 163 (P. C.). 

Jurisd i cti onal facts — Deter mi naii on of — Inferi or 

and superior courts — Powers of. 

There is a distinction between facts essential to the exis- 
tence of jurisdiction in the inferior court, which it is with- 
in the competence of that court to inquire into and to 
determine, and facts essential thereto which are only within 
the competence of the superior court. As Ixird Eshter points 
out, if a Statute says that a tribunal shall have jurisdiction 
to inquire into the existence of these facts as well as into the 
questions to be heard, but while its decision is final, if 
jurisdiction is established, the decision that its jurisdiction 
is established is open to examination on certiorari by a 
superior court. On the other hand, the fact on which the 
presence or absence of jurisdiction turns may itself be one 
W’hich can only be determined as part of the general inquiry 
into the charge which is being heard (183). {Lord Sumner.) 
KING V. Nat Bell Liquors ltd. 

(1922) 31 M. L. T. 163 (P. C.). 
La7o ofy in England y before and after 1848 — Sum- 
mary Jurisdiction Act c>/*1848 — Effect of. 

The learned judges appear to have thought that under 
law prior to the Summary Jurisdiction Act of 1848 the 
superior court on certiorari was entitled to examine gene- 
rally into the evidence on which the conviction was pro- 
nounced on the pretext of inquiring whether the conviction 
was within the jurisdiction of the justices, and that the said 
Act has effected a change in the law’ in that respect. The 
learned judges have erred in so thinking (184). 

The Summary Jurisdiction Act did not justify what was 
previously error ; it did not enlarge the inferior juri.sdiction 
or alter tlie law to be enforcerl either in the inferior or the 
superior court ; it simply cut dow n the contents of the record 
and so did away with a host of discussions as to error 
apparent on its face. The superior court accquired no new 
and more extensive right to admit fresh evidence by affida- 
vit or to contradict the record of the conviction by matter 
dehors its contents. When it would previou.sly have been 
confined to matter appearing on the face of the record, it 
continued to lie so confined but now’ that very little appeared 
on the face of the record, the grounds for quashing on 
certiorari came in practice to be grounds relating to compe- 
tence and disqualification. It follows that there is not one 
law of certiorari before 1848 and another after it (185-6). 
{Lord Sumner KING v. NAT BELL LIQUORS, LTD. 

(1922) 31 M. L. T. 163 (P. C.)- 

Nature if — Matter of procedure. 

Certiorari and prohibition are matters of procedure (191). 
{Lord Sumner.) KING v. NAT BELL LIQUORS, LTD. 

(1922) 31 M. L. T. 163 (P. C.). 

Superior court — Evidence before inferior court 

— Examination of — Jurisdicticm — Civil and criminal 
matters — Distinction, 

There is no reason to suppose that, if there were any 
difference in the rules as to the examination of the evidence 
below on certiorari before a superior court, it would be a 
difference in favour of examining it in criminal matters, when 
it would not be examined in civil matters, but, truly speakingi 
the w’hole theory’ of certiorari shows that no such difference 
exists. The object is to examine the proceedings in the in- 
ferior court to see w'hether its order has been made within its 
jurisdiction. If that is the whole object, there can be no 

difference for this purpose between civil orders and criminal 
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convictions, except in so far as differences in tlie form of 
the record of the inferior court’s determination or in the 
Statute law relating to the matter may give an opportunity 
for detecting error on the record in one case, which in an- 
other would not have been apparent to the superior court, 
and, therefore, would not have been available as a reason for 
quashing the proceedings (181). {Lord Sumner.) KING 

V . Nat Bell Liquors, ltd. 

(1922) 31 M. L. T. 163 (P. C.). 

Superior Court — Jurisdiction of — A^ature and 

limits of— Inferior Court — Acts done within jurisdiction 

of — Interference with — Power of. 

The jurisdiction of the superior court is to see that the 
inferior court has not exce^ed its own, and for that very 
reason it is bound not to interfere in what has been done 
within that jurisdiction, for in so doing it would itself, in 
turn, :ransgres& the limits within which its own jurisdiction 
of supervision, not a review, is confined. That supervision 
goes to two points. One is the area of the inferior jurisdic- 
tion and the qualifications and conditions of its exercise ; 
the other is the observance of the law in the course of its 
exercise (182). {Lord Sumner.) KING v. Nat BelL 
LIQUORS, Ltd. (1922) 31 M. L- T. 163 (P. C.). 

Superior Court — Matter not before inferior court 

— Documents returned by inferior court along ivith re- 
cord — Jurisdiction to consider. 

Apart from questions of jurisdiction, a party cannot stale 
further matters to the superior court, either by new affidavits 
or by producing anything that is not on or part of the 
record. So strictly has this been acted on, that documents 
returned by the inferior court along with its record, for 
example, the information, has been excluded by the superior 
court from its consideration (182). {Lord Sumner.) KING 

V . Nat Bell Liquors, Ltd. 

(1922) 31 M. L. T. 163 (P. C-). 

CESSION. 

Teiritory acquired by — Inhabitants of — Relationship 

to new sovereign of. See ALIENS — CONQUERED OK 

Ceded Territory. (1836) l M. I. A. 175. 

CESSION CF TERRITORY. 

Agreement between new sovereign and inhabitant of 

ceded territory — Lease for term — Reneiual at expiry of term 
— Agreement conferring right of^ on lessee. 

The plaintiff was the sole surviving descendant of the 
meinlier of the Kasbati cla.ss who was in possession of village 
C in the district of Ahmedabad at the date of the cession of 
the district by the Gaekwar to the British Government. In 
an action for an injunction brought by the plaintiff against 
the Secretary of State for India, the case finally set up by 
the plaintiff was that though her ancestors took from time 
to time several leases of the village from the Bombay 
Government, each for a term of years, they were not meie 
lessees bound to give up to their lessors at the end of each 
term the possession of the demised village, but were legally 
entitled, as each lease terminated, to have a new lease 
granted to the last lessee or his representative. 

It appeared that from the time of the cession the plaintiff 
and his ancestors were holding under pattas purporting to 
be only for terms of seven years, which contained no clause 
for renewal, while the very first of them contained a clause 
r^uiring them to hand over the estate on the expiration of 
the term and that the Government never recognised such right 
IleUL that the plaintiff had failed to discharge the onus 
which lay upon her of proving an agreement express or 
implied with the Government imposing on them a legal obli- 
gation to renew for all time if required and conferring on 
the lessee the correlative legal right to demand that renewal. 


CESSION OF TERRITORY— (Ct»w/</.) 

{Lord Atkinson.) SECRETARY OF STATE FOR INDIA v. 

Bai RaJBAI. (1915) 42 I. A. 229 = 39 B. 626 = 

19 C.W.N. 1087 = 18 M.L.T. 179 = 17 Bom. L. R. 730 = 
13 A. L. J. 963 = 2 L. W. 731 =(1916) M. W. N. 663 = 

30 1. C. 303 = 29 M. L. J. 242. 

British Territory— Cession to Native State of. 

Ante-cession rights of inhabitants of territory ceded 

— Agreement by new sovereign to continue — Onus of 
proof of. 

The burden of proving that, after a cession of territory 
to a new sovereign, the new sovereign consented to the in- 
habitants continuing to enjoy their ante-cession rights under 
his (new sovereign’s) own regime is on the inhabitants (239). 
{Lord Atkinson.) SECRETARY OF STATE FOR INDIA V. 

BAI RajbaI. (1915) 42 I. A. 229 = 39 B. 625 (648) = 

19 C. W. N. 1087=18 M. Ii. T. 179 = 
17 Bom. L.R. 730=13 A. L. J. 953 = 2 L.W. 731 = 
(1915) M. W. N. 663 = 30 I. C. 303 = 29 M.L.J. 242. 

- British Indian Courts — Territory within the juris- 
diction of — Cession of, to a foreign power in time of peace 
— Po 7 oer of British Croxon as regards — Imperial Parlia- 
ment — Concurrence of — N^ecessity. 

The High Court held that it was beyond the power of the 
British Crown, without the concurrence of the Imperial 
parliament, to make any cession of territory within the 
jurisdiction of any of the British Courts in India, in time of 
peace, to a foreign power. 

Their Lordships entertained such grave doubts (to say no 
more) of the soundness of the general and abstract doctrine 
laid down by the High Court as to be unable to advise Her 
Majesty to affirm its decision on that ground (143-4). {Lord 
Selborne.) DaMODHAR GORDHAN V. DeORAM KANJI. 

(1876) 3 I.A. 102- 1 A.C. 322 = 1 B- 367 (451-2) = 

26 W.R. 261 -3Sar. 643. 

Act not amounting to — Secretary of State for India 

— Opinit)!! of, to the contrary — Effect. See CESSION OK 

TERKi'i'ORV — B ritish territory — Cession to Native 
State — Transfer ok territory from ordinary 
British Jurisdiction, etc. (1876) SLA. 102 (150) = 

1 B. 367(468-9). 

Governor-General in Council — Cession by — Legality 

of — Inquiry into — Notification in Gazette of such cession — 
Effect of. See EVIDENCE ACT, S. 113— CESSION OF 

British territory to Native State. 

(1876) 3 I A. 102 (152-3) = 1 B. 367 (461). 

Notifications ijt Bombay Goi'ernment Gazette and ifi 

Indian Gazcrte effecting — Sufficiency of. 

Held, that a notification in the Bombay Government 
Gazette (issued in obedience to the directions of the Indian 
Government), which merely declared, that “in accordance 
with the convention, etc.” {i.e., with the prior agreement 
between the British Government and the Thakoor of Bhow- 
nugger), certain villages were, “ from and after the 1st 
of February, 1866, removed from the jurisdiction of the 
Revenue, Civil and Criminal Courts of the Bombay Presi- 
dency, and transferred to the supervision of the Political 
Agency in Kathiawar, on the same conditions as to jurisdic- 
tion as the villages of the talooka of the Thakoor of Bhow- 
nugger heretofore in that province” was insufficient for the 
purpose of effecting a cession of British territory to a native 

state (l5l). 

Held, further that a subsequent notification, which ap- 
peared in the Indian Gazette, to the effect that the same 
villages “were on the 1st of February, 1866, ceded to the 
State of Bhownugger”, also left the case substantially where 
it sto(Kl before (l5l). 

The nature and effect of the act, so described as a “ces- 
sion to the State of Bhownugger,” remains (as it was 
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CESSION OF TEEBITORY— . 

British Territory— Cession to Native State of 

— (Contd , ) I 

before) a proper. subject for judicial inquiry (151). {^Lord 
Selbonte.') DAMODHAR GORDHAN v, DeORAM KaNJI. 

(1376) 3 I.A. 102 = 1 A.C. 322 = IB. 367(460) = 

25 W.B 261 = 3 Sar. 643. 

Proof of — Equivocal acts ^ Inference from — Pro- I 

priely. 1 

A cession of territory within the jurisdiction of any of the | 
British Courts in India to a foreign power would be a trans- 1 
action too important in its consequences, both to Great Bri- 
tain and to subjects of the British Crown, to be established 
by any uncertain inference from equivocal acts (150). {Lord 
Selborfte.) DAMODHAR GORDHAN v, DeORAM KaNJI. 

(1876) 3 I.A. 102 = 1 A.C. 322 = 1 B. 367 (458 9) = 

26 W. R. 261 = 3 Sar. 643. 

—Property situate within such territory — Jurisdiction 

of British Indian Courts over— Effect on. See MORTGAGE 

—Suit upon — Jurisdiction of British Indian 
COURTS IN, (1876) 3 I.A. 102 (163) = 1 B. 367 (461) 

» 

Transfer of territory from ordinary Pritish juris 

diction to supervision^ laws ani Regulations of Kathiawar 
Political Agent if a — Secretary of State's opinion that it 
i s — Effect . 

The opinion of the Secretary of State for India, even if it 
could l>e proved to be well founded, would still not have the 
effect of converting a transfer of certain British territories 
from ordinary British jurisdiction “to the supervision, laws, 
and regulations of the Kathiawar Political Agency,” into a 
cession of British territory to a native state (l50). {Lord 
Selbonte.) DAMODHAR GORDHAN v. DeORAM KANJI. 

(1876) 3 I.A. 102 = 1 A.C. 322=1 B.367 (468 9) = 

26 W. B. 261 = 3 Sar. 543. 

^Poreign state — Cession to British Government by — 

Government's right in properly ceded — Grant of lands in 
such territory - Obari tenure. 

The property in dispute was the riasat or estate Gursarai 
consisting of sixty villages and some other particulars. It 
was part of Jalaun, one of the subordinate Mahratta states 
or chieftainships within the large territory of Bundlekhand, 
the sovereignty of which passed to the company by treaties 
with the Peishwa. The chieftainship was c'onlinued to the 
existing chief, called the Rao, which became extinct in the 
year 1840. The estate of Gursarai was managed for the 
chief by D, the head of a noble family, till his death in 1831. 
He had two sons, B and K. B, having no issue, adopted 
his nephew A, one of K’s sons ; and he died about the time 
of the change of dominion. 

K was admitted by the British Government to engage for 
the revenue, which he paid for 40 years (1840-1880), being 
for the whole of that time in exclusive and undisturbed pos- 
session of the estate. It was decided that no village survey 
should be made of his estate. No record of rights was pre- 
pared for the 61 villages, which were always exempted from 
all inquiries of the settlement officer. The Government, in- 
stead of bringing the estate to a direct settlement with the 
Collector at full jama, allowed K to pay an obari or priyi 
leged jama of Ks. 22,500 annually, the relations Ijetweeii him 
and the British Government l>eing more fully determined 
by the correspondence between them. 

The plaintiffs claimed that the estate was the absolute 
self-acquired estate of their ancestor K, since his brother 
B had died before the annexation of Jalaun and had obtain- 
ed no title under the British Government. The defendant 
A, as natural son to K but adopted by B. claimed to be en- 
titled to the whole as son to B, the elder brother ; otherwise 
that his title bad been derived from the Government and 
Parliament, or had been conferred by K in his lifetime. 


CESSION or TERRITORY— (Ct^/zAf.) 

British Territory— Cession to Native State of 

— {Contdf) 

IIeldy\.\i'3X proprietary right in the estate could not be 
ascribed to K as self-acquired by adverse possession or other- 
wise, but w'as derivable from the British Government, which 
had full discretion not merely over the jama chargeable, but 
over the destination of proprietary right. {Lord Nobhouse.) 

Ski Mahant Govind Rao v. Sita Ram Kesho. 

(1898) 26 I.A. 196 = 21 A. 53 = 2 C.W.N. 681- 

7 Sar. 370. 

Inhabitants of Ceded Territory. 

Ante-cession rights of — Adjudication as upon — 

Municipal Courts — Jurisdiction — Proclamation at time of 
cession — Statement in, that existing rights will l)e respected 
— Effect. See CESSION OF TERRITORY — PROCLAMA- 
TION made at. (1924) 61 I.A. 367 (367) = 48 B. 613, 
Relationship to new sovereign of. See ALIENS — 

Conquered or ceded territory. 

(1836) 1 M. I. A, 175, 

Rights of., enforceable against nciv stnereigu — Basis 

of — Ante-cession rights^ Enforceability of. 

After the cession of territory to a new sovereign, the rela- 
tion in which its inhabitants stood to the old sovereigns 
before such cession, and the legal rights they enjoyed under 
them, are, save in one one respect, entirely irrelevant to the 
decision as to the legal rights enforceable against the new 
sovereign. They (the inhabitants) cannot carry in under 
the new regime the legal rights, if any, which they might 
have enjoyed under the old. The only legal enforceable 
rights they could have as against their new sovereign are 
those, and only those, which that new sovereign, by agree- 
ment expressed or implied, or by legislation, chooses to con- 
fer upon them. Of course this implied agreement might be 
proved by circumstantial evidence, such as the mode of deal- 
ing with them which the new .sovereign adopted, his recogni- 
tion of their old rights, and express or implied election to 
resi)ect them and lx; bound by them, and it is only for the 
purpose of determining whether and to what extent the new 
sovereign has recognised these ante-cession rights of the in- 
habitants, and has elected or agreed to be bound l)y them, 
that the consideration of llie existence, nature, or extent of 
these rights becomes a relevant subject for inquiry (237). 
After the cession of territory to a new sovereign, when it 
comes to be a question of legal right, the contract with the 
new sovereign is conclusive and the rights again.st the old 
sovereign avail nothing (249). {Lord Atkinson.) SECRE- 
TARY OF State for India v . bai Rajbai. 

(1915) 42 I.A. 229 = 39 R. 626 (646 7, 661)- 
19 C. W. N. 1087= 18 M. L. T. 179 = 
17 Bom. L. R. 730 = 13 A. L. J. 953 = 2 L.W. 731 = 
(1915) M. W. N. 563 = 30 I.C. 303 = 29 M.L.J. 242. 

Suit against new sovereign by^ for declaration of 

their proprietary rights iti lands withitt cceded territory — 
Plea in., of'\-tet of State," by tuw sovereign — Specific pica 
— Xecessity. 

Suit lauds were situated in the Punch Mahals, and, 
prior to 1860, were in the domain of Scindia of Gwalior. In 
that year Scindia ceded that territory to the British Gov- 
ernment by a treaty. The appellants sued the Indian 
Government for a declaration that they were proprietors of 
the suit lands and that they were not Ixjund to accept a 
lease of the same in the terms offered to them in 1907. In 
their plaint they said : “ After the advent of the British 

rule the ancestors of the plaintiff used to be treated as 
proprietors of the estates in the same way as the other 
taluqdars in the Panch Mahals.” 

Held, that in such a case no plea specifically using the 
words “ act of State ” was required, and that the High 
Court was justified in dismissing the suits on the ground 
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CESSION or 

Inhabitants of Ceded Territory— 

that the Government had not since the cession recognised 
any proprietary riglit in the appellants. 

If there existed a right either admitted or that could lie 
established by decree of Court, and that right it was alleged 
was taken by an act of State, it would be necessary so 
specifically to plead. But where, as in the case, cession is 
admitted, the appellants l>ecome petitioners and have the 
onus cast on them of showing the acts of acknowledgment, 
which give them the right they wish to lie declared. i^Lord 
Dnncdift^ VaJESINGJI JOUAVARSINOJI 7'. SECRFriAKY 

OK St.vie for India in councii.. 48 B. 613 = 

(1924) 51 I. A. 357 (361) = f 1924) M. W.N. 694 = 
22 A.Ii.J. 951 = 26 Bo^n. L. B. 1143 = 40 0. L. J. 473 = 
21 L. W. 28 = 821. C. 779 = A. I. R. 1924 P.C. 216 = 

47 M. L. J. 574. 


.S'/z/V ai^aiust s<yi'eretgn h)\ for deciaration of 

thrir proprietary ri^/tt.i i/i lands witPin ceded territory — 
Question for deeision in — Points to he considered. 

In a suit by tlie inhabitants of a territory wliich iiatl 
been by treaty ceded by Sciiulia of (iwalior to the Uritish 
(iovernment for a declaration of their proprietary rigid in 
lands within the i.eded territory, the question for the con- 
sideration of the Court is whether the British (iovcinment 
luis conferred or acknowledged as existing the proprietary 
right claimed by the plaintiffs. The tenure under whicli 
the plaintiffs held prior to cession has no liearing on the 
ciuestion, Furtlier, what is of moment is what the 
Government did after investigation of the plaintiff’s claims, 
i.e.. whether they recognised them or not, and not what 
they thought at investigation. {Lord Dunedin.) VaJE* 
SINGJI JORAVARSINGJI V. SECRETARY OF STATE FOR 
INDIA. (1924) 61 I. A. 357 (362) = 48 B. 613 - 

82 I. C. 779 = (1924) M. W. N. 694 = 22 A. L. J. 951 = 
26 Bom li.R. 1143-40 C. L. J. 473 = 21 L.W.28 = 

A. I. R. 1924 P. C. 216 = 47 M. L. J. 574. 


Treaties effecting cession — Rights recognised by — 

Enforcement of — Municipal Courts — Jurisdiction. 

Even if in a treaty of cession it is stipulated that certain 
inhabitants of the ceded territory should enjoy certain 
rights, that does not give a title to those mhabitants to en- 
force those stipulations in the municipal Courts. The 
right to enforce remnins only with the high contracting 
parlies. General declarations of the new sovereign, if they 
give a right of themselves, well and good ; but such declara- 
tions can never have the effect of making the inhabitants 
of the ceded territory, so to speak, a party to the treaty by 
which the cession was made with a right to enforce the 
eonditions of the same in a municipal Court, {/.ord Dune- 
dinf) VaJESINGJI JORAVARSINGJI 7'. SECRETARY OF 

State for India in council. 

(1924) 61 1. A. 367(360 1) = 48 B. 613 = 
82 I. C. 779 = (1924) M.W.N. 694 = 22 A.L.J. 961 = 
26Bom. L.R. 1143 = 40 C. L J. 473 = 21 L.W. 28 = 

A.I. R. 1924 P.C. 216 = 47 M. L. J. 574. 


Order amounting to. 

Transfer of British territory from regulation 

pnrvince to extraordinary jurisdiction — Order effecting — 
Distinction. 

An Article of agreement between the Thakoor of Bhow- 
nugger and the British Government was in these terms ; 
Upon the above conditions Her Majesty’s Government 
agree as follows Governn.ent concedes, as a favour, and 
not as a right, the transfer of Bhownugger itself, with 
Wudwa, Sehore and ten subordinate villages, from the 
district f*f Gogo, subject to the Regulations, to the Kathia- 
war political Agency. 

HeUf that the language of the Article was not the 
language of cession (149), 


CESSION OP TERRITORY— (Czjw/z/.) 

Order amounting to~(Cz?;/A/.) 

It is prima facie nothing more than an engagement for 
the transfer of the places mentioned which were then be 
yond question, British territory, from a Regulation province 
to an extraordinary jurisdiction (149). {Lord Sclbourne.) 
1)\M()1)HAR GORDHAN 7*. DEORAM KANJI. 

( 1876) 3 I. A. 102 = 1 A. 0. 322 «= 1 B. 367 (468) = 

26 W.R. 261 = 3Sar. 543 

Proclamation made at. 

Statement in, that existing riglits of inhabitants 

'loill be respected — Meaning and effect of — Rights existing 
before cession — Adjudication as upon — Municipal Courts 
— Jit t usd i ct ion , 

The meaning of a general statement in a proclamation 
made at the cession of a territory that existing rights of the 
inhabitants will lie respected by the new Government is 
necessarily tiiat the new Government will recognize such 
lights as are on iinestigation determined by the Govern- 
ment officials. 'I'o suppose that by such general statements 
in a proclamation tlic new Government renounced their 
right to acknowledge what they thought right and con- 
ferred on a municipal Court the right to adjudicate as upon 
rights which existed l)efore cession, is, in their Lord.ships’ 
opinion, to misapprehend the law on the point, {/.ard 
Dunedin). VaJE-SINGJI JORAVARSINGJI v. SECRETARY OK 

S tate for Ini)Ia.(1924) 51 1.A..357 (367) = 48 B. 613 = 
A. I. R. 1924 P.C. 216 = (1924) M.W.N. 694 = 
22 A.L.J. 951 = 26 Bom. L.R. 1143 = 40 C.L.J. 473 = 

21 L.W. 28=82 I.C. 'i79=47 M. L. J. 674 

CEYLON CIVIL PROCEDURE CODE OF 1889. 

-S. 34 — Award — Sum found due under — Pro-notes 

executed fo) — Suit upon — Dismissal of — Fresh suit for 
ami nut due under award — Maintainability. 

An award found a sum to be due by the appellants to 
the respondent and provided for the execution of two pro 
missory notes by the appellants in favour of the respondent 
for the amount so found due. Two such notes were executed 
by the appellants to the respondent on the same day. A suit 
brought by the respondent on the said notes was dismissed 
on the ground that they had been materially altered and 
were accordingly not enforceable. Thereupon the respon- 
dent instituted a fresh suit for the amount found due under 
the award, representing the amount of the promissory notes. 

Held, that the suit W’as not barred under S. 34 of the 
Ceylon Civil Procedure Code, 1889(148). 

A claim on the promissory notes and a claim found due 
under the award and for which payment was provided by 
the agreement are not the same cause of action, but are 
in truth iiiconistent and mutually exclusive causes of action. 
So long as the notes were outstanding [^there was no right 
of action otherwise than upon the notes It is theiefore im- 
possible to hold tl»at the claim for the amount due was the 
same cause of action as the claim upon the notes aud ought 
to have l^een included in the prior action (148) {f^ord 

Moulton.) Payana Runa Saminathan V. Pana Lana 
PalaNIAPPA. (1913) 41 I.A. 142 = 18 C.W.N. 617 = 

26 I. C. 228. 

Object and meaning of. 

S. 34 of the Ceylon Civil Procedure Code is directed to 
securing the exhaustion of the relief in respect of a cause 
of action, and not to the inclusion in one and the same 
action of different causes of action, even though they 
arise from the same transactions. The first part of the 
clause makes it incumbent on the plaintiff to include the 
whole of his claim in his action. The second portion 
makes it incumbent on him to ask for the whole of his 
remedies. The final paragraph is not intended to be an 
illustration of the foregoing provisions, but a substantive 
enactment, making an obligation and a collateral security 
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CEYLON CIVIL PROCEDURE CODE OF 1889— 

{^Conid.) 

for its performance (which would otherwise be two indepen- 
dent causes of action) one cause of action for the purposes 
of the section (148). {Lord Moulton!) PayaNA RUNA 
Saminathan V. Pana 1,ana Palaniappa. 

(1913)41 LA. 142 -18 C.W.N. 617- 26 1. C. 228. 

CEYLON EVIDENCE ORDINANCE. 

-Scope and effect of — English law if sioep/ auuiv hy 

Ordinance. 

The Evidence Ordinance in force in C'eylon, which is 
merely the application to Ceylon of the Indian Evidence 
Act, has not swept away the English law relating to 
hearsay. {Lord Darling.) VraSapiLLAI Gabriel v, 
EliaTAMBY. (1925) 62 I. A. 372 (377) = 

A. I. E. 1925 P. C. 229. 

S. 9 — Marria ge—D]ssolutioft of. on grouftd of 
ivife's adultery — Suit by husband for — IVife's letters 7 urit- 
ten to co-respondent but in fact delivered to husband^Ad- 
missibility against co-respondent of. 

In a suit by the 1st respondent for dissolution of his 
marriage with the 2nd respondent on the ground of her 
adultery with the appellant and for damages, letters written 
by the 2nd respondent and purporting to be addressed to tlie 
appellant but in fact delivered to the 1st resj)ondent were 
filed by the 1st respondent and were held to be admissible 
in evidence against tlie appellant under S. 9 of the Ceylon 
Evidance Ordinance. 

Held^ that the letters were not admissible in evidence 
under S. 9 of the Ordinance in question. 

It is precisely because the ex parte statement of one per- 
son made in the absence of the other whom it concerns does 
not .show the relation of the parties, especially in regard to 
a third party (but merely amounts to a version by one of 
them probably false), that the law’ of England excludes such 
statements as hearsay — as not being evidence. {Lord 
Darling!) VRASAPILLAI GaBRIEL V. ELIATAMBV. 

(1926) 52 I. A. 372 (377) = A. I. R. 1926 P. C. 229. 

CEYLON LAW. 

Deed depriving lady of her status and legal rights 

of succession — Validity against her of ^Dced in English — 
Lady not kticaving English. 

When a deed, which deprived a lady of her status and 
her legal rights of succession, was written in English, and 
was signed by the lady who did not know English, and there 
was no evidence that she executed the deed with full know- 
ledge of its effect, held^ that it was no bar to her rights 
under the law’. {Lord Shaiv!) DiNOHAMY v. Balahamy. 

(1927) 27 L. W. 678 = 47 C. L. J. 412 = 
4 O.W.N. 769 = 104 I. C. 327 = A. LR. 1927 P.C. 185 = 

54 M.L.J. 388. 

Deed involving extinction of rights and degradation 

of status of one party — Validity — Party not protected by 
notary — Effect. 

The most careful examination of the conduct of a notary 
must be made in a case in which the outstanding feature 
was that being instructed by one party to a transaction in- 
volving not only the extinction and alteration of patrimonial 
rights, but also a degrading alteration of the status and 
moral life of others who were to be made parties to the deed, 
he never suggested that it was a case for another notary 
being employed to protect the interests of the parties so 
affected. It would require the very strongest evidence in 
such circumstances to prevent the parties affected from being 
protected against such a transaction by a Court of I.aw. 
{Lord Shaw!) DiNOHAMY v. BA1.AHAMY. 

(1927) 27 L. W. 678 = 47 O. L. J. 412 = 4 O.W.N. 769 = 

104 I. C, 327 = A. 1. R. 1927 P. C. 186 = 

64 M. L. J. 388. 


CEYLON LAW— (Cc?«/^.) 

Marriage — Presumption — Proof— Quantum Liv- 
ing together as man and wife — Conduct attributable otdy 
to valid marriage — Evidence of— Effect, 

According to the Roman Dutch Law there is a presump- 
tion in favour of marriage rather than of concubinage ; 
according to the law of Ceylon, where a man and woman are 
proved to have lived together as man and wife, the law will 
presume, unless the contrary be clearly proved, that they 
were living together in consequence of a valid marriage and 
not in a state of concubinage. 

D, a Singhalese, whose first wife had died, married one 
B, with the procession, the giving of gifts and other cere- 
monials familiar to the law of Ceylon. The marriage was 
not, however, registered. The parties lived together for 20 
years in the same house, and eight children were born to 
them. The husband during his life recognised, by affec- 
tionate provisions, his wife and children. The evidence of 
the Registrar of the District showed that for a long course 
of years the parties were recognised as married citizens, and 
even the family functions and ceremonies, such as, in parti- 
cular, the reception of the relations and other guests in the 
family house by D and B as host and hostess— all such func- 
tions were conducted on the footing alone that they were 
man and wife. No evidence whatsoever was afforded of 
repudiation of the relation !)y husband or wife or anybody. 

Held, that there was unanswerable and conclusive evi- 
dence of a legal marriage between D and B and that the 
Court below was right in coming to the conclusion that they 
were legally married, {Lofd Shaw!) DiNOHAMY v. 

Balahamy. (1927) 27 L. W. 678 = 470 L. J. 412 = 

4 O. W. N. 769 = 104 1. C. 327 = 
A. I. R. 1927 P. C. 186 = 54 M. L. J. 388. 

CHAKERAN. 

Meaning of, 

Chakeran means “service”. {Mr. Ameer Ali.) SECRE- 
TARY OF State for India v. Kirtibas Bhupaji 
Harichandran Mahap.atra. (1914) 42 I a. 30 (36) = 

42 C. 710 (721) = 17 M. L. T. 1 =2 L. W. 2 = 
iTBom. L. R. 32=19 C. W. N. 95=26 C. L. J. 31 = 

26 1. C. 676 = 28 M. L. J. 467. 

CHAKJIRAN LANDS. 

Classes into 7uhieh, divided by Permanent Settlement 

— Modes in “which classes dealt loith. 

The effect of the Decennial Settlement was to divide the 
Chakeran or service lands into two classes 

Pir.H. Tannadhary lands, which, by Bengal Reg. I of 
1793, S. 8, cl. (4), were made lesumable by the Govern- 
ment, the Government taking upon itself the maintenance 
of the general police force and relieving the zemindar from 
that expense. 

Second. All other Chakeran lands, which by Bengal 
Reg. VIII of 1/93, S. 41, were, whether held by public 
officers or private servants, in lieu of wages, to be annexed 
to the Malguzary lands, and declared responsible for the 
public revenue assessed on the zemindar.s* independent 
talcx)ks or other estates, in which they were included in 
common with all other Malguzary lands therein (41). {Lord 
Kingsdenvn!) JOY KiSHEN MOOKERJEE v. COLLECTOR 

OF East Burdwan. (1864) 10 M. 1. A. 16 = 

IW. R. P. C. 26 = 1 Suth. 642=2 Sar. 64. 

The effect of the permanent settlement is to divide 

Chakeran lands into two classes, namely, (1) Tannadhari 
Chakeran lands, that Is, lands held on service tenure by 
Police Officials, and (2) all other Chakeran lands. As to 
Chakeran lands of the former class, they were by Bengal 
Reg. I, S. 8, cL (4), made resumable by Government, the 
Government relieving the Zemindar from the duty of main- 
taining a Police establishment. These Tannadhari Chakeran 
lands were, in fact, shortly afterwards resumed and became 
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CHAKEBAN LANDS— 

Government lands, the title of the zemindar being extin- 
guished by such resumption. As to all other Chakeran 1 
lands, whether held by public officers or private servants in 
lieu of wages, they are dealt with by Bengal Reg. VIII, 
S. 41. iUrd Parker,) RaNJIT SiNGH v. KaLI DASI 
DEBI. (1917) 44 I. A. 117 =44 C. 841 = 

2 Pat. L. W. 1=21 C. W. N. 609 = 19 Boin. L. B. 462 = 
15 A. L. J. 390 = 22 M.L.T. 489 = (1917) M.W.N. 459 = 

6L. W 101=26 0. L.J. 499 = 40 1. C 981 = 

32 M. L. J 565. 

Meaning of. 

Amongst the lands thus granted to the zemindars were 
often included lands which had been appropriated to the 
payment and support of public officers of the zemindaries, 
or villages included in them. These lands were called 
Ckakeran lands ; and it appears that under the ancient 
system such lands were usually exempted from assessment 
in favour of the zemindar, though they had no legal title to 
exemption (108-9). i^Mr. Pemberton Leighf) RaJA LEELA- 

NUND Singh Bahadoor v. Government of Bengal. 

(1865) 6 M.I.A. 101 = 1 Suth. 248 = 4 W. B. 77 (P.C.) = 

1 Sar. 505. 

— Mcapttng of ^Chmokt edars— Position and rights of. 

It appears that these zemindars were entrm ted, previously 
to the British possession of India, as well with the defence 
of the territory against foreign enemies, as w ith the adminis- 
tration of law and the maintenance of peace and order 
within their district ; and for this purpose they were accus- 
tomed to employ not only armed retainers to guard against 
hostile inroads, but also a large force o( Tannadhars, or a 
General Police force, and other officers in great numl.ers, 
under the name of Chenvkeedars^ Pykes^ and other tiescrip- 
lions, as well for the maintenance of order in particular 
villages and districts as for the protection of the property of 
the zemindar, the collection of his revenue, and other servi- 
ces personal to the zemindar. All these different officers 
were at that time the servants of the Zemindar, appointed 
by him and removable by him, and they were remunerated 
in many cases by the enjoyment of land rent free or at a low- 
rent in consideration of their services. I he lands so enjoyed 
were called Chakeran or service lands (40-1) (^f.ord A ings- 
diTum.) JOYKISHEN MOOKERJEE 7‘, COLLECTOR OF 
EASI’ BURDWAN. (1864) 10 M.I. A. 16 = 

1 W. B. P.C. 26= 1 Suth. 542- 2 Sar. 64. 

Meaning of —Chmokidari Chakeran lands—Tanfia- 

dhari lands or Tannadhari chakeran lands — Distinction. 

Chakeran lands are lands held by service tenure. Generi- 
cally the term includes all lands so held, whether by Police 
Officials, Chowkidars, or persons whose only duties are per- 
sonal to the zemindar. The expression “Tannadhari lands 
or Tannadhari Chakeran lands” means lands held on seivice 
tenure by Tannadhars or Police Officials. The expression 
“Chowkidari Chakeran lands” means lands held on service 
tenure by Chowkidars. or village watchmen. {^T.ord Parker .) 

Ranjit Singh v. Kali Dasi debi. 

(1917)441. A. 117 -44 C 841 = 2 Pat L. W.l = 

21 C. W. N. 609 = 19 Bom. L. B. 462 = 15 A. L. J. 390 = 

22 M. L. T. 489 = (1917) M. W. N. 459 = 6 L. W. 101 = 

26 C. L. J. 499 = 40 I.C. 981 = 32 M. L. J. 565. 

Nature and history of. 

The history of chaukidari grants is set out in 10 M. I. A. 
16, and the nature of the lands held by chaukidars in lieu 
of wages is also explained there (35-6). {^Mr. Ameer Ali.) 
Secretary of State for India v. Kirtibas Bhupati 
Harichandan Mahapatra. (1914) 42 I. A. 30 = 

42 0. 710 (721)= 17 M.L.T. 1 = 2L.W. 2 = 
17 Bom . L. B. 32 = 19 C. W. N. 96 = 26 C. L. J. 31 = 

26 I. 0. 676 = 28 M. L. J. 467. 


CHAEBBAN LANDS— (C^jW.) 

Permanent settlement — Treatment of lands as 

chakeran lands in — Condition — Effect. 

On the other hand, it seems to follow that if on the 
occasion of the settlement (of 1802), revenue was assessed 
on these particular lands as between the Government and 
the Zemindar, they must, since they produced no money- 
rent payable to the Zemindar, have been treated as in the 
nature of chakeran lands within the meaning of S. 41 of 
Regulation VIII of 1793, upon the notion that the services 
to be performed by the tenant were equivalent to rent pay- 
able to the Zemindar (457-8). {Sir James Colvile.) FORBES 

t'. Meer Mahomed Tuquee. (1870) 13 M. I. A. 438 = 
14 W. B. P. C. 28 = 5 B. L. B. 529 = 2 Suth. 368 = 

2 Sar. 588. 


Resumption of — Zemindar's right of — Lands annex- 
ed to Malguzary lands by Reg. VIII of 1793. 

In the case of chakeran lands, which by Bengal Reg. VIII 
of 1793, S. 41, were, whether held by public officers or 
private servants, in lieu of wages, to be annexed to the 
Malguzary lands, and declared responsible for the public 
revenue assessed on the Zemindar’s independent talooks or 

other estates, in which they Were included in common with 
all other Malguzary Innds therein, such lands, if lesumable 
at all, are resumable by the Zemindar or other person 
standing in his shoes ; and if the services on which such 
lands are held are police services at all, they are the services 
of chaukidars, or village watchmen (41-2). {Lord Kin gs- 
down.) JOYKISHEN MOOKERJEE V. COLLECTOR OF 

East Burdwan. (1864) 10 M. I. A. 16 = 

1 W. R. P.C. 26 = 1 Suth. 642 = 2 Sar. 54. 

CHAMPERTY AND MAINTENANCE. 


Agent's contract on behalf of principal — Damages 

W breach of— Principal's right to sue for— Assignment by 
i gent of interest under contract to principal —If bad for 
hamperty and maintenance. 

Respondent entered into an agreement in writing with N, 
icting as the agent of the appellant. By the agreement N 
indertook 10 procure a loan from the appellant to the 
'espondent and the respondent agreed, in the event of such 
oan being advanced, to grant to the appellant a lease of 
ds (respondent’s) zemindary. On default by the respon- 
dent to grant the lease, N instituted a suit for specific per 
formance of the agreement, which, however, failed. N 
then died. After his death the appellant instituted a suit 
for damages for breach of the agreement. The original 
agreement having provided that the lease should be made to 
N, and he having been the ostensible party to the prior suit, 
the appellant obtained from N’s heir an assignment of his 

interest under the agreement. 

Held, that the assignment by N’s heir in favour of the 

appellant was not void for champerty (187-8J. 

N having acted merely as the appellant’s agent in the 
matter of the agreement, the assignment by his heir should 
have been treated as merely an unnecessary precaution, 
unwbely adopted, perhaps, and furnishing an argument 
for an objector, yet not really altering the quality of the 
transaction, nor affecting that point on which the whole 
que.stion of maintenance depended, which was this ; was the 
appellant suing in respect of his own interest for a viola- 
tion of a contract made with himself, or was he representing 
another man’s interest, and suing on a contract to which he 
had been originally a stranger, in virtue only of the o^ec- 

tionable assignment (188). 

CHER V. Kamala Naicker. (I860) 8 M. I. A. 170- 
CHLK7. n T? = i Suth. 395 = 1 Sar. 733. 


English law — Champerty and maintenance under — 

Acts amounting to. 

To constitute an act champerty or maintenance accord- 
ing to the English law, it must be something against good 
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CHAMPERTY AND MAINTENANCE— 

policy and justice, something tending to promote unneces- 
sary litigation, something that in a legal sense is immoral 
and to the constitution of which a bad motive in the same 
sense is necessary. The substance of the transaction must 
be looked at, and not merely the language of the instru- 
ments in question (187). (.SV.>' /(•>//« Colerid^e?^ FISCHEK 

V, Kamala Naickek. (1860) 8 M. I. A. 170 - 

3 W. R. P. C. 33-1 Siith. 396 = 1 Sar 733. 

English Imo as to — I napplicahility in India of, 

Quocfi'y whether under the law administered in the Mofus- 
sil those acts which in the English law are denominated 
either maintenance or champerty, and are punishable as 
offences, partly by the common law, and partly by statute, 
are forbidden (186 7). {^Sir John Colcrid FiSCHEU 
KAMAEA NAICKER. (1860) 8 M. I. A. 170- 

3 W. R. 33-1 Suth. 395-1 Sar. 733. 

The law of champerty or maintenance in India is not 

the same as it is in England. The statute of champerty, being 
part of the statute law of England, has of course no effect 
in the mofussil of India ; and the courts of India d<» admit 
the validity of many transactions of that nature, which 
would not be recognised or treateil as valid by the courts in 
England. {Sir James !V. Coivile.) ( 'HIDAMBAU A CdiEH N 

V. Renoa Krishna Mij'ihu Vira IMU'haiva Naickek. 

(1874) II. A. 241(264 6) 22 W. R. 148 

13 B. L. R. 509 3 Sar. 373. 

The English laws of maintenance and champerty are 

not of force as specific laws in India. So far as concerns the 
Mofussil, there is no ground on which it can be contended 
that these laws are in force there. The question has chiefly 
been whether they are in force in the Presidency Towms. 
The condition of the Presidency towns, inhabited by various 
races of people, and the legislative provision directing all 
matters of contract and dealing between party and party to 
l>e determined in the case of Mahomedans and Hindus 
by their own law’s and usages respectively, or where only 
one of the parties is a Mahomedan or Hindu by the laws 
and usages of the defendant, furnish reasons for holding 
that these special laws are inapplicable to these towns 
(45-6). 

It would l>e most undesirable that a difference should 
exist between the law of the towns and the mofussil on this 
point. Having regard to the frequent dealings between 
dwellers in the towns and those in the mofussil, and between 
native persons under different laws, it is evident that difficult 
questions would constantly arise as to which law should 
govern the case (46). {Sir Montague E. Smith J RAM 
COOMAR COONDOO v. CHUNDER CANTO MOOKERJEE. 

(1876) 4 I. A. 23 - 2 C. 233 (265 6) = 3 Sar. 654 = 

3 Suth. 361. 

The English law of champerty is not in force in India 

{\\S).{Lord Morris.) KUNWAR RAM LAL z/. NIL KaNTH. 

(1893) 20 I. A. 112 -20 C. 843 = 6 Sar. 302 = 

R. & J’s. No. 129 (Oudh.). 

The proposition that, although the English law as to 

maintenance and champerty is not, as such, applicable to 
India, yet on other grounds what is substantially the same 
law is in force in India, cannot be supported. {Sir Arthur 
fVi/son.) BHAGWAT DAYAL SINGH v, DEBI DAYAL 
SaHU. (1908) 361. A. 48 (66 6) = 36 C. 420 (426) = 
1 0. L. J. 335 = 12 C. W. N. 393 = 6 A. L. J. 184 = 
3 M. L. T. 344 = 10 Bom. E.R. 230=14 Bur. L. R. 49 = 

18 M. L. J. 100. 

English Law as iir^-Origin and nature of. 

The English statutes on the subject of maintenance and 
champerty were passed in early times, mainly to prohibit 
high judicial officers and officers of State from oppreping 
the King's subjects by maintaining suits or purchasing rights 
in litigation. No doubt, by the common law also, it was an 


CHAMPERTY AND MAINTENANCE-(C,»;ftf.) 

offence for these and other persons to act in this manner. 
The English laws on the subject were laws of a special 
character, directed against abuses prevalent, it may be, in 
England in early times, and had fallen into, at least, com- 
parative desuetude (45-6). {Sir Montague E. Smith!) RaM 
COOMAR COONDOO r-. CMUNDER CANTO MOOKERJEE. 

(1876) 4 I. A. 23 = 2C. 233 (256) = 3 Sdr. 654 = 

3 Suth. 361. 


Legality in India of. 

In India, champerty or maintenance is not illegal (18). 
{Lord Atkinson!) VatSaVAVA VENKATA JAGAPATI 
POOSAPATHI VENKATAPA'I'I. ( 1924) 62 I. A. 1 = 

48 M. 230 = 20 L. W. 298= A. I. R. 1924 P. C. 162 = 

35 M. L. T. 210 = (1924) M. W. N. 607 = 
26 Bom. L. R. 786 = 29 C. W. N. 57=80 I. C. 807 = 

47 M. L. J. 93(125). 

-Eiligation— Agreement creating interest in subject of 
— Validity — Conditions, See LITIGATION AGREEMENT 
CRKA1ING iN'rERE.ST IN .SUBJECT OF. 


-Litigation — .Agreement to finance — Sale of property 
su1>ject of litigation in consitleration of — Validity — Conside- 
ration — False recital in deed as to— Effect. See I.ITIGA- 

■( ION— Agreemen'e to Finance— Sale ok Property 
S uHiKxn OF. ETC. (1905) 32 I. A. 113(121) = 

27 A. 271 (290). 


l.iligalion — Agreement to share subject of — Enforce- 
ability of — Conditions. See IJTlOATION — AGREEMENT 

TO Share SuBjECrr of— Enforceability of. 


Litigation — Agreement to share subject of — Suit to 

enforce — Money advanced under agreement with interest — 
Decree for — Grant of — Agreement held to be invalid. See 

LiTiGA'i ioN— A greement to Share Subject' of— 
SUIT TO Enforce. 


Plea of — Appeal — Mainiaifiahility for first time. 

Though the Court would have the right, and perhaps even 
be under an olffigation, to take cognisance, mutu proprio^ of 
any objection, manifestly appearing on the face of the pro- 
ceeding, which showed that the transaction on which the 
suit was founded was champertous and therefore against 
morality or public policy; yet where that was only to be col- 
lected from the evidence by inference, and was capable of 
explanation or answer by counter evidence, it is highly in 
convenient, as well as contrary to S. 10, Cl. (3) of Madras 
Regulation XV of 1816, which regulates the practice of the 
Court, and may lead to the most direct injiisiice, to enter 
into the inquiry for the first time in appeal if the issue has 
not been presented by the pleadings, or the points recorded 
for proof ( 186 7). 

So held in a case in w’hich tlie Sudder Court (Court of 
first appeal) dismissed a suit on the ground that the facts 
disclosed a case of champerty, a question not raised by the 
pleadings, or in the Court below. {Sir John Coleridge!) 

Fi.scher V . Kamala Naicker. (1860) 8 M. I. A. 170 = 

3 W. R. 33 = 1 Suth. 395 1 Sar. 733. 

Reversioner — Sale on wido-iJs death of interest in 

last (TiVnePs property—Validit) — Major portion of consider 
ration ?nade payable in event of vendee's success in rec&ier- 
iu^ property. 

Persons, who on the death of the life tenant Ijecame entitl- 
ed to the properties of the last male owner as his heirs sold 
the whole of their interest therein to a third party for 
Rs. 52,000, of which Rs. 600 w'ere paid down, and the re- 
mainder was made payable in the event of the vendee’s sue 

cess in recovering the properties. 

Held that the transaction was not contrary to public 
policy and void on that ground by reason of the provision a-S 
to payment of the purchase-money (56). 
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CHAMPERTY AND MAINTENANCE-(0«/^/.) 

The condition as to payment of the major portion of the 
consideration money on the recovery of the proparty does 
not carry the case any further than does the champertous 
character of the transaction generally (56). {Sir Arthur 
Wiison^ BHAGWAT DAYAL SlNGH v, DEBI DAYAL 

Sahu. (1908)35 I. A. 48 = 36 C. 420 (426-7) = 

7 C. L. J. 335 = 12 C. W. N. 393 = 6 A. L. J. 184 = 

3 M. L, T. 344 = 10 Bom L. B. 230 = 
14 Bur. L. E. 49 = 18 M. L. J. 100. 

CHARGE. 

Annuity — Charge in respect of — Grantee and his 

heirs — ('harge on estate for — Validity — Perpetuity — Enfor- 
ceability against grantor’s successors. See ANNUITY 

Charge in Respeci' of. (1918) 46 I. A. 64 (68-9)= 

42 M. 581 (585-6). 

— Annuity — Charge on immoveable property in respect 

of — ^Creation of — What amounts to. See ANNUITY — 

CHARGE ON Immoveable Property in respect ok. 

(1892) 19 I. A. 95 (100) 19 C. 584 (592 3). 

— ^Deci'ce creating — Heir-at-law in possession of proper- 

ty of deceased — Decree directing him to account for proper 
ty for purposes of Ijeing applied for payment of debts of 
deceased — Nature and effect of. See DECREE — CON.SI’RUO 

I ION— Charge on Property. 

(1878) 6 I. A. 211 (224) 4 C. 402 (410). 

Fri/iiity — Chari^e in — Creation of — Condition. 

In equity no charge can l)e created unless there is an 
intent to charge (100). {ford Macnai^htenf) UmRAO BE- 
GUM V. Sfxretarv of State for India in Council. 
(1892) 19 I. A. 95 = 19 C. 584 (593) = 6 Sar. 192. 

—Extinguishment — Keeping alive — Intention of parties. 

Yiv mortgage— Extinguishment— Keeping alive. 

/rteofue of specified properties — Payment of amount 

cut of — Direction for — Charge if created by, 

A direction in an agreement to pay certain allowances 
*out of income” of specified properties shows an intention to 
create a charge, {discount Cave.) KHAJEH SOLEHMAN 

Qadir V. Salimullah Bahadur. 

(1922) 49 I. A. 163 (166) = 49 C. 820 (836) = 
37 C.L.J. 56=21 A.L.J. 1= A.I.R. (1922) P.O. 107 = 

31 M. Ii. T. 79 = 4 V. P. L. B. (P.C.)70 = 
24 Bom. L. B. 1267=27 C. W. N. 101 = 69 I. C. 138 = 

43 M. L. J. 386. 

Mortgage or — Deed — Construction. See MORTGAGE 

—Hypothecation. (1884) 11 1. A. 83 (87) = 

10 C. 740 (742-3). 

Mortgage with pos.session or — Deed — Construction. 

See Mortgage— U suFRuerruARY mortgage. 

(1916)31M. L J. 261. 

Possession — Chargee in — Surrender of possession to 

person entitled to e.state subject to charge on payment of 
balance then due to chargee — Effect of, on his right against 
estate for further instalments or payments due to him. See 

Mortgage — Usufructuary Mortgage — Mort- 
gagee Under — Surrender of etc. 

(1903) 30 I. A. 238 (244 6) = 31 C. 67 (71). 

Properly subject to — Execution sale of — Payment of 

charge by purchaser at — Setting aside of sale subsequent- 
ly — Subrogation to rights of charge-holder on — Purcha- 
ser’s right of. See SUBROGATION — CHARGE. 

(1922) 49 I. A. 351 (356) = 2 Pat 10 (17\ 

-Property subject to — Purchaser of — Defeat of charge 
— Purchase for value bona fide and without notice of 
charge — AWessity, 

As one W'ho owns property subject to a charge can, in 
general, convey no title higher or more free than his own, it 
lies always on a succeeding owner to make out a case to 
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CHABGE~(Ct;7//r/.) 

defeat such prior charge. He must assert and prove ^ that 
he is a purchaser for value, bona fidt\ and without notice of 
the charge (322). {Lord Kingsdeumfj VaRDEN SETH 

SAM^^ Luckpathy Royjee lallah. 1 Sat. 867 = 
(1862) 9 M. I. A. 303 = Marsh 461 = 1 Suth. 483. 

CHARITY. 

Advocate-General — Right to appear on behalf of 

Crown in proceedings relating to charitie'*— Order made after 
refusal to hear him — Validity. See ADVOCATE-GeNER.AL. 

(1846) 4 M. I A. 190 (200). 

Charity to be established — Gift to — Ca/idity — Retcn- 

tii n of fund in Court till possibility of its application. 

Then for the fact reserved, there must be substituted a 
direction that further inquiry should be made as to the power 
of the Governor-General to aid trustees, to ])e appointed by 
the Court, in giving effect to the bequest regarding the 
C’ollege; and if the Court shall be satisfied that in this, or in 
any other way, such trustees can give it effect, then the fund 
to l)e paid o\er to such trustees, who are to report, from 
time to lime, to the Master, and t«i administer the fund 
under the superintendence of tiie C<^urt, the C^mrt giving 
such directions as may be necessary to establish the charity 
according to the will. 'I'hcir Lordships are well aware that 
in pursuing this course, they are sanctioning a proceeding, 
for which there Is no exact and lomplete precedent in the 
administration of charitable funds in this country; but, in one 
respect, there is sufficient authority, viz., as far as regards a 
postponement of distributions, and the not declaring the gift 
void, on account of any present difficulty in giving it effect; 
the case of Attorney-General v. Bishop of Chester, furnishes 
a direct authority for not declaring a legacy void, because it 
was for an object which could not, at the time, be accompli- 
shed, and for retaining the fund in Court until it should be 
possible to apply it; no doubt, if, in that case, some years 
had elapsed, and no prospect api^eared of an episcopal esta- 
blishment in Canada the Court would then have declared the 
legacy void, and distributed the fund to the parties entitled; 
so here, if it shall be found either at first, that there can be 
no application of the fund in the manner directed by the 
will, or that the trustees, after making the attempt, fail in it, 
the Court will then direct the same application to be made 
of it, which they would have done had the bequest been at 
first declared void. (292-3). {Lord Brougham.) MAYOR OF 

THE City of Lyons v. Hon. East India Co. 

(1836)1 M. I. A. 176 = 1 Moo. P. C. 175 = 
3 State Tr. (N. S.) 647 = 1 Sar. 107. 

Corpus only — Be^/nest of. or of accumulations also. 

Where a will clearly stated that the revenues and rents of 
named properties were to Ije applied in a certain manner, 
with a diieclion for accumulation of surplus income, and 
then continued w'ith a provision that “out of the income of 
such fund” the shebait should have power to celebrate reli- 
gious ceremonies, held that the words “such fund” meant the 
w'hole property, so that the accumulations which were added 
became part of the corpus, and were equally w’ith it subject 
to the charitable trust created by the will (1030). {Lord 
Bnckmaster.) GnaNENDRA NaTH DaS v. SURENDRA 
NATH Das. (1920) 24 C. W. N. 1026 = 611. C. 323 = 

(1921) M. W. N. 660 = 28 M. L. T. 463. 

Cy pres doctrine. 

Applicability of^Circnmstances excluding-^ Resi- 
duary bequest to eharity if one. 

It cannot l>e laid down as a general principle that the cy- 
pres doctrine is invariably displaced where the residuary 
bequest is to charity (55). 

It was broadly contended that there was no room or 
necessity for the interposition of the Court where the re^idu- 
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CHARITY— 

Cy pres Doctrine — {CofUd.') 

ary bequest is to charity, and the appellant’s counsel sought 
in the reason of the rule the grounds for supporting this 
distinction. The rule, they said, was founded on the pre- 
sumption that although the gift might be to a particular 
charity, the intention was to give to charity generally, and 
the court therefore, when tlic particular disposition could 
not be carried into effect, undertook to make a cy-pies 
application of the fund in order that charity should not be 
disappointed. The reason of the presumption, it was said, 
being to prevent funds given to charity from falling to 
residuary legatees or next of kin, and so disappointing the 
general intention of charity, altogether failed, and left no 
foundation for ihe interposition of the Court where the 
bequest of the residue itself was to charity. Why, it was 
asked, should the Court interfere to intercept a fund falling 
into a residue devoted to charity, substituting its own dis- 
cretion for the testator’s? (53) 

Their Lordships are unable to perceive satisfactory 
grounds for such a limitation of the cy pres doctrine ; cer- 
tainly not as a limitation applicable generally to all cases in 
which the residuary bequest is to charity, whatever its kind 
and nature may be (54). 

Nor can the suggested distinction, as a general cjualifi* 
cation of the doctrine be. in reason, maintained. Cases may 
l)e easily supposed where the charitable object of the resi- 
duary clause is so limited in its scope, or r.-quiies so small 
an amount to satisfy it, that it would be absurd to allow a 
large fund bequeathed to a particular charity to fall into it. 
If a large sum were given to endow a college, and the resi- 
due bequeathed for the support of three poor almswomen, 
or to provide coals at Christmas for ten poor persons, it 
would be manifestly absurd, supposing the cy pres doctrine 
be established at all, to withhold the application of it iii 
instances of this kind (54-5). {Sir Montague E. Smith.) 
Mayor ok Lyons Advocate-General of Bengal. 

(1876)3 I. A. 32-1 C. 303 (317-9) = 26 W. R. 1 = 

^ ^ 3Sar. 561-3 Suth. 244. 


dpplicahihty of— Considf rations. 


The Court, when deciding whether the cy-pres doctrine 
applies, looks only to the particular gift, and if it finds 
charity to be the legatee, sustains the legacy as such, with- 
out regarding at this stage of the enquiry (whatever may be 
nroper when a scheme comes to be framed) the rest of the 
will (55) {Sir Montague E. Smith.) MAYOR OF LYONS 
. . advocate-general of Bengal. (1876) 3 I. A. 32 = 

1 C 303 (320) = 26 W. R. 1 = 3 Sar. 561 = 


Qift — Fund appropriated to — Cy-pres application of 

—Circumstances excltiding-Residuary heguest to charity— 
Probable intention of testator to increase fund of— Bequest 
cn'cr to residuary legatee — I mplication of Conditions 

" The will of a Frenchman contained, among others, the 
following dispositions A gift of Rs. 5,000 per annum for 
the release of prisoners for debt in Calcutta, and a gift of 
Rs. 1,000 per annum for the relief of such prisoners ; a 
sirnilar gift of Rs 4,000 per annum for the liberation of 
poor prisoners in Lyons ; a like gift of Rs. 4,000 per annum 
to liberate prisoners for debt in Lucknow ; three bequests 
to found charities at Calcutta, at Lyons, and at Lucknow, 
respectively ; and a gift of the residue equally betw^een the 
s^d three charities. With reference to the gift in favour 
of the Lucknow prisoners, the will directed, that, if it should 
fail the fund should remain to the estate. No similar direc- 
tion was given in respect of the gifts in liehalf of the Cal- 
cutta or Lyons prisoners. The 28th Article contained the 
l)equest for the release and relief of prisoners in Calcutta. 
The bequests to poor prisoners in Calcutta having failed y 


CHARITY— (Cw//^/.) 

Cy pres Doctrine— 

reason of the abolition of imprisonment for debt, the point 
for decision was, whether those gifts were to be dealt with 
by the Court upon the principle of a cy-pres application of 
them, or, whether they fell into the residue, so as to increase 
the endowments of the charities at Calcutta, at Lyons, and 
at Lucknow'. 

Held., affirming the High Court, that the bequest for the 
release and relief of prisoners in Calcutta contained in 
Article 28 of the will was an absolute charitable gift capable 
of being applied cy-pres, and that the Mayor of Lyons, as 
one of the residuary legatees under the said will, was not 
entitled to any part of the trust funds appropriated to such 

gift (56-7). 

It certainly cannot be inferred from the terms in w’hich 
the respective gifts to poor prisoners in Calcutta and Lyons 
are bequeathed, that the testator had contemplated the 
failure of either of these charities, or had formed any inten- 
tion in that case regarding them ; on the contrary, the in- 
ference arises, upon comparing these clauses with the corres- 
ponding gift for the benefit of the prisoners at Lucknow in 
which there is a direction that in the event of failure it 
shall remain to the estate, that he had not. If, then, such 
an implication can be made, it mu.'^t be from the residuary 
clause itself, construed with other parts of the will relating 
to the Martiniere establishments. The frame of the clause 
is peculiar ; and, assuming it to be a residuary disposition 
into which, in case of failure, legacies other than to charity 
would fall, yet, in considering the present question, the 
peculiar frame and language of it cannot be disregarded, 
and from these it may be inferred that what was present to 
the testator’s mind, and what alone he intended to dispose 
of, was a residue after the funds for these charities had 
been provided and set apart (56-7). {Sir Mofitague E. 
Smith.) Mayor of Lyons Advocate-General of 
Bengal. (1876)3 I. A. 32-1 C. 303(319 21) = 

26 W. R. 1 = 3 Sar. 561=3 Suth. 244. 

Gift— Fund appropriated to—Cy pres application 

of — Jurisdiction— Resid ue gh'en to charity. 

The jurisdiction of the Court to act on the cy-pres doc- 
trine upon the failure of a specific charitable bequest arises 
whether the residue be given to charity or not, unless upon 
the construction of the will a direction can be implied that 
the bequest, if it fails, should goto the residue (56). Among 
charities there is nothing analogous to benefit of survi- 
vorship (59.) {Sir Montague E. Smith.) MAYOR OF 
LYONS V. Advocate-General of Bp:ngal. 

(1876) 3 1. A. 32- 1 C. 303 (320-1) = 
26 W. R. 1 = 3 Sar. 561=3 Suth. 244. 
Principle of. 

The principle on which the <loctrine of cy-pres rests 
appears to l)e, that the Court treats charity in the abstract 
as the substance of the gift, and the particular disposition 
as the mode, so that in the eye of the Court the gift not- 
withstanding the particular disposition may not be capable 
of execution subsists as a legacy which never fails and 
cannot lapse (54). {Sir Montague E Smith.) MAYOR OF 
Lyons v. Advocate-General of Bengal. 

(1876) 3 I. A. 32 = 1 C. 303 (318) = 26 W. R. 1 = 

3 Sar. 561 = 3 Suth. 244. 

Cy-pres Scheme. 

Discretion of Court below — Interference in appeal 

ivith. 

Agreeing with what was said in the House of Lords, in 
the Case of the Iron monger's Company, (10 CL & 
Fin, 908), as to the care and circumspection to be 
exercised by a Court of Appeal in substituting its 
discretion for that of the Court Wow, their Lordships 
would be reluctant in any case to interfere with a cy- 
pres scheme framed by the Court below unless it were 
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CHARITY— 

Oy-pres Scheme— 

plainly wrong, and still more to unsettle, by a premature 
declaration, one which is not regularly before them (59). 
{Str Mmtague E. Smith.) MAYOR OF LYONS v. ADVO- 
cate-General OF Bengal. (1876) 3 I. A. 32 = 

1 C 303 (323-4)=26 W.E. 1 = 3 Sar. 561 = 

3 Suth. 244. 

I 

Frami ng of — Considerations. 

Whilst regard may be had to the other objects of the 
testator’s bounty in constructing a cy-pres scheme, primary 
consideration is to be given to the gift which has failed, 
and to a search for objects akin to it (59). 

Acting on the above rule, their Lordships held that, in a 
case in which the bequests to poor prisoners in Calcutta had 
failed by reason of the abolition of impiisonment for debt, 
a scheme framed for the benefit of other poor person.s in 
Calcutta might be supported, as being cy*pres to the original 
purpose, and that it would not be a valid objection to such 
scheme that it gave no part of the funds to a charity esta- ' 
blished by the testator at I.yons in France (59-60). 

The gifts to poor prisoners in Calcutta may be considered 
to have a local character. The gifts bear the character of 
a charity for the relief of misery in the particular locality. 
The necessary funds for them were directed by the will to 
Ije set apart, and in the case of the Lyons charity, were long 
ago, paid over to the municipal authorities of that city. It 
may well be doubted whether if such a contingency as the 
failure of the gift to Lyons should occur, it would be 
thought proper that any part of the funds paid over to the 
authorities there should l>e restored to India (59-60). (.SV> 

Montague E. Smith). MAYOR OK LYONS?-. ADVOCATE 

General of Bengal. (1876) 3 I. A. 32 -- 

1 C. 303 (324) = 26 W. R. 1-3 Sar. 561 = 

3 Suth. 244. 

Re-opening of^ once framed — Right of— Residuary 

legatee — Petition by., claiming share in futid — Re-opening 
of scheme in. 

A charitable gift made by a will having failed, the Court 
framed a scheme for the cy-pres application of the fund 
appropriated to that gift. The appellant put in a petition 
claiming to be entitled as one of the residuary legatees to a 
share of such fund as having fallen into the residue. 

Heldy that it was not competent for the appellant, under 
such a petition, which was confined to the claim of a share 
of the residue, as residuary legatee, to open the cy-pies 
scheme framed by the Court, on the ground that it had im- 
properly excluded the appellant from participation in the 
fund (59.) {Sir Montague E. Smith.) MAYOR OF LYONS 

V. Advocate-General of Bengal. 

(1876)31. A. 32- I C. 303(323) = 26 W. B. 1 = 

3 Sar. 561 = 3 Suth. 244. 

Dharam — Bequest for —Void for Vagueness — Rule 
as to-~~ReasoH of. 

A devise or beque.st for dharam is void for vagueness 
and uncertainty. The objects which can l>e considered to 
be me^t by that word are too vague and uncertain for the 
administration of them to be under any control. 

The reasons for the decisions of the English Courts upon 
devises or bequests of a similar nature are staled as follows; 
As It IS a maxim that the execution of a trust shall be under 
the ^ntrol of the Court, it must be of such a nature that it 
can be under that control so that the administration of it 
can ^ reviewed by the Court, or if the trustee dies the Court 
Itself c^n ex^ute the Irust- — a trust therefore which in case 
of mal^ministration could l>e reformed and a due adminis- 
tration directed, and then unless the sul»ject and objects 
can be ascertained upon principles familiar in other cases, it 
must be decided that the Court can neither reform malai* 


CHABITY— 

Cy-pres Scheme— {Contd.) 

ministration nor direct a due administration. {Sir Richard 
Couch.) RUNCHORDAS VaNDKAWANDAS v. PARVATI- 

BHAI. (1899) 26 I. A. 71 (80-1) = 23 B. 726(736) = 
3 C. W. N, 621 = 1 Bom. L. E. 607 =7 Sar. 643. 

Dharam — Meaning of. See DHAKAM. 

(1899) 26 1. A. 71 (81) 23 B. 726 (736). 

Gift to — Uncertainty — Gift if void for Annadanam 

charity. 

The material portion of the will of a Hindu testator was 
as follows : — “The arrangement which I make regarding 
the aforesaid properties is this^After my decease my pro- 
perties and my estate shall be managed with all rights by my 
divided brothers — V & S as executors. The incomes from 
the villages and gardens shall be divided into 3 portions and 
2 portions thereof shall be given to my wife, and the said 
house and the cthiradi mauai be given to her for her occu- 
pation ; and with the remaining one portion, the debts due 
by me and the debts contracted by me and V on the security 
of our family properties shall be discharged. After the said 
two kinds of debts are discharged the said e.xecutors shall 
with the said one-third portion of the said income make 
annadanam in our family choultry in Perumbandi now under 
the management of V. My wife shall lake all the aforesaid 
moveable properties and enjoy them according to her 
plea.sure, and if she dies leaving any moveable pro))erties, 
they shall be used by the said executors themselves for the 
said feeding charity. After my wife’s decea.se, 2 out of 3 
porti<.ns of the income enjoyed by her shall be utilised for 
the charity and the remaining out of the 3 shares, and the 
dwelling liouse and mauai in front, shall be taken by V and 
S and their posterity.” 

//eld that if the words “ the charity” in the translation 
were the correct rendering of the Vernacular they plainly 
referred to the chattiram charity whicli had immediately 
before been indicated and that the gift was not void for un- 
certainty. {Sir John /u/ge.) VaIDYANATHA AYYAK ?'. 
SWAMINATHA AVYAR. (1924) 51 I.A. 282 (289-90) = 

47 M. 884 = 35 M. L, T. 189 = 
A. I. B. (1924) P. C. 221 (2) = 22 A. L. J. 983 = 

26 Bom. L. B. 1121 = 40 C. L. J. 454 = 
29 C. W. N. 154 = 20 L. W.803 = (1924) M. W. N. 749 = 
26 P. L. B. 1 = 10 O. & A. L. E. 1076 = 82 I, C. 804 = 

47 M. L. J. 361. 

Seicral charities -Gift to — Failure of gift with 

regard to one — /’.ffeet. 

If a gift fails with regard t() one charity, the other valid 
charitable gifts take it and divide it among themselves (290). 
{Lord Brougham.) MAYOR OF THE CITY OF LYONS?/. 

Hon. East India Co. (1836) IM. I. A. 176 = 

1 Moo. P. C. 176=3 State Tr. (N. S.) 647 = 1 Sar. 107. 

Supreme Court of Madras — Jurisdiction of. See 

Supreme Court of Madras— ( harities. 

(1846) 4 M. I. A. 190(199). 

CHABTEBPABTY. 

— — See Ship — Charterparty. 

CHOTA NAGPUB ENCUMBEBED ESTATES ACT 
VI OF 1876. 

Applicability and scope — Immoi'cable property out- 
side Chota NagPur — Applicability to. 

The Chota Nagpur Encuml)ered Estates Act of 1876 has 
no application to immoveable property outside Chota Nag- 
pur (llO). 

The primary intention to be collected from the language 
of the Act is that of providing, by a measure of local appli- 
cation, for the relief of the burdens affecting the land with- 
in Chota Nagpur ownecl by a class of landholders there. The 
governing purpose related to a particular locality. It is not 
a statute analogous to a Bankruptcy Act, the controlling 
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CHOTA NAGPUR ENCUMBERED ESTATES ACT 

VI OF lS 76 —(CoHttf.) 

purpose of which is provision for creditors in a liquidation. 
To this end S. 16 confers the jurisdiction requisite to enable 
the manager to recover immoveable property in the posses- 
sion of a mortgagee or vendee in the court of the Deputy 
Commissioner within whose jurisdiction the property is 
situate. Hut in the Regulation districts where there is no 
Deputy Commissioner these w’ords would be inapt, and the 
inference is that they were intended to apply only to immo- 
veable property in Cliota Nagpur, where a Deputy (.‘ommis-. 
sioner has jurisdiction. This conclusion is l^orne out by 
S. 23, which saves the jurisdiction of tlie Courts of Chota 
Nagpur over certain questions, and not the corresjxjnding 
jurisdictions of ( 'ourls out>ide it (109 10.) 

The main purpose of the Act is the protection of Zemin- 
dars within that district, and any provisions which affect 
rights to enforce in jurisdictions outside it ptMSonal debts or 
liabilities are merely ancillary to the main purpose of the 
Act, which is directed to improve the position of |)ersons 
owning land within it. If this be so, no claims /// of 
land outside it ought to be construed as affected by the 
merely general and ambiguous expressions which the Act 
contains ( 1 10). (/ ' iscount J/oit/a fie.) RaJA OK Ib\('HE'l'K 

KuMiFU Nath CMA ri KKii. (1918) 45 I. A. 103 (110)^^ 
46 0.1(10 2) 24 M. L.T. 66 = (1918)M. W. N. 441 
8 L, W. 186 22 C. W. N. 1009 28 C. L. J. 166 

20 Bom. Ii. R. 866 16 A. L. J. 569- 
6 Pat. L. W. 64 45 I. C. 827-35 M. L. J. 347. 

Disqualified Proprieto) a< t by, while under 

disability — Specific Perfonnance of — Ratification of con- 
tract by him after release of estate from manageynenf.. 

It is quite competent to a person emerging from a state 
of disability to take up and carry on transactions commenc- 
ed while he was under disability in such a way as to bind 
himself to the whole (231). 

While the defendant’s estate was under management 
under the Chota Nagpur Encumbered Estates Act VI of I 
1876, he entered into an agreement with the plaintiff where- j 
by the latter was to advance money on mortgage, and also < 
take a lease of part of the estate. The defendant’s estate ' 
was thereafter ordered to be released from management, j 
After the .said order for release the defendant not only took ' 
up and carried on the transaction, but he took and retained I 
the benefit of the plaintiff’s payments, and he exacted from > 
the plaintiff a part of the consideration which was to move 
from him. At the defendant’s instance the plaintiff also did 
acts which made it impossible for the defendant to replace 
the plaintiff in his former position. 

field, that the defendant was clearly bound by the contract ' 
though its terms were to l)e ascertained from what passed 
when he was disabled from contracting ; that the order for 
release, whether made with or without jurisdiction, had the 
effect of releasing the estate from management and of 
making the defendant sui juris and free to manage his 
affairs as any other man ; and tl at it was quite oj^en to him 
after that order to cairy on the transaction and bind him- 
self by it ; and that he did so carry it on and bind himself 
by it (231-2). {Lord Hothouse:) GregSON v. RaJAH 
Sri Sri Aditva Deb. (1889) 16I.A. 221 = 

17 C. 223 (232) = 5 Sar. 416. 

Disqualified Proprietor — Transaction commenced by, 

while under disability — Completicm of, after cessation 

thereof. 

It is quite competent to a person emerging from a state of 
disability imposed by the Encumbered Estates Act VI of 
1876 to take up and carry on transactions commenced w’hile 
he was under disability in such a way as to bind himself to 
the whole (231). {Lord Hothouse.) GreGSON ?/. RAJAH 

Sri Sri aditva Deb. (1889) 16 I. A. 221 = 

17 C. 223 (232) =6 Sar. 416. 


CHOTA NAGPUR ENCUMBERED ESTATES ACT 

VI OF 1876— (C^/zAA) 

Manager appointed under — Positioti, duties and 

rights of — Dealings with properly under fu-anagett^eut — 
Power of, only in manager. 

Where property of a disqualified proprietor Is vested in a 
manager appointed by virtue of the Chota Nagpur Encum- 
bered Estates Act, the owner of the property is expressly 
disabled from making any effective contract with regard to 
it, and no other officer, whether political or departmental, 
could occupy the place, enjoy or exerci.ee the rights, of the 
disjx)sal of the estate the management of which estate is 
I vested in the manager and the manager alone. The manager 
for the time l>eing stands responsible in law’ for fidelity in 
the discharge of the entire duties of management, disposal, 
realisation and restoration, with regard to the estate under 
his care. Further in the performance of such duties the 
manager is neither the servant, nor the agent of another, be 
that other either a private inteivener or a public or politi- 
! cal or departmental oflicer. The manager is himself the 
I principal umlei the statute, and he must ciuiform in the dis- 
charge ot Ills duiies to the provisions of the Act. if.ord 
\ Shaw.) Ul'KUM CHANI) r* RAN HAHADUK SiNGH. 

' (1924) 51 1. A. 208 (214 5) = 3 P. 625- 

34M. L. T. 120 (1924) M.W.N. 710-22 A.L.J. 935- 
5 Pat. L. T. 639 21 L. W. 1 29 C. W. N. 342- 

3 Pat L R. 157 80I.C. 841 A I R (1924) P C- 156 = 

47 M. L. J. 562. 

Property vested in manager under' — -I^ase of — 

Agreement for, by officials of I.ieutenant-Gervernor — Vali- 
dity of— Sped fie Performance of — Possibility in laso. 

In a suit for .specific performance of an agreement for the 
grant of lease of property the management of which was at 
all the material dates vested in a manager appointed under 
the Chota Nagpur Encumbered Estates Act, it appeared 
that the agreement was not with the manager appointed 
under the Act and vested in the management of the property 
but was with the servants and officials of the Lieutenant- 
Governor of Bengal. 

Held, that specific performance of a contract so entered 
into was an impossibility in law, l)ecause the owner of the 
ground and the per.son in titulo dominu — namely, the mana- 
ger, was no parly to the contract, {Lord Shaw.) HUKUM 

Chani) V . Ran Bahadur Singh. 

(1924) 51 I.A. 208 (217) = 3 Pat. 625- 
34 M. L. T. 20 = (1924) M. W. N. 710 = 22 A.L.J. 935- 
5 Pat. L.T. 639 21 L. W. 1 29 C. W. N. 342 = 

3 Pat. L R. 157-80 l.C. 841 A. I. R. 1924 P.C. 166 = 

47 M. L. J. 562. 

S. 12 — Release of estate from management— Order 

for — Validity — (S nd it ions. 

Defendant's estate of Pattan in Chota Nagpur was on his 
own application put under management under the Incum- 
bered Estates Act VI of 1876. About 5 years afterwards 
the defendant presented a petition to the Deputy Commis- 
sioner in the Encumbered Estates Department, stating that 
he had arranged to let out the estate in ijara to the plaintiff 
i at a rent fixed, and to take a loan from him for the purpose 
of discharging his liabilities to the mahajans, and that the 
plaintiff had agreed to deposit the amount of the defen- 
j dant’s liabilities in the account of the Encumbered Estates, 

I and prajing that on receipt of the same an order might be 
j passed for releasing the e.'tate from the management under 
' Act VI. The petition also stated that, as the Estate was 
j then under (he control of the Encijmbered Estates Depart- 
ment, the defendant was not in a position to execute the 
' nec€jssary documents to effectually carry out the said arrange 
ment, and that he had undertaken to do so after the release 
of the estate. 
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CHOTANAaPUEENCaMBERED ESTATES ACT 

VI OF 1876. S. 12— (Ct'W.) 

The plaintiff paid into the colleclorate treasury the 
amount undertaken to be deposited by liini, and got a re- 
ceipt stating that it was on account of the ijara arrange- 
ment referred to in defandanl’s petition and for the purpose 
of releasing the estate from management. The Sub-manager 
reported to the Deputy Commissioner the fact of the said 
deposit, that all the scheduled debts* had been paid off, and 
that from the balance still at credit of the estate, the law 
charges and other Management charges still due by that 
estate could be easily paid. Thereupon a formal order was 
made for release of the Estate. 

Held^ that the order for release was difficult to reconcile 
with the policy, or indeed with the literal terms of the Act 

(232). 

There is nothing in the transactions themselves to operate 
as a release of the estate. The scheduled debts were not 
paid ; they were only transferred to another creditor, and 
the transfer was coupled with an agreement for a fresh loan 
by which the defendant was loaded with debt more heavily 
than in 1879 when he sought the benefit of the Act. It is a 
matter of wonder to their l^ordships that any order for re- 
lease should have been made under such circumstances (229- 
230). {I.ord Ilobhousc.') GKEOSON U.XJAH SKI SHI 
AdITYA DIlB. (1889) 16 I.A. 221 = 

17 0. 223 (230, 233) = 5 Sar. 416. 

Release of estate from mami^r^mefit — Order for — 

Validity — Factum Applicability of doctrine of. 

An estate which had been put under management under 
the Chota Nagpur Encumbered Estates Act VI of 1876 was 
released from management by an order of the Commi>sioner 
made under S. 12 of the Act. The order was, however, one 
which was difficult to reconcile with the policy, or indeed 
with the literal terms, of the Act, On the basis of that order 
the defendant, the owner of the estate, took up and carried 
on an agreement entered into by him with the plaintiff 
while the estate was under management. 

In a suit by the plaintiff for specific performance <jf the 
agreement it was contended for the defendant that the con- 
tract was against the policy of the Act, and that tlie order 
for release had been made without jurisdiclion. 

J/eld^ that their Lordships must not look Ixiyond the tudtr 
for release, and that, whether it was made with or without 
jui isdictien, ii had the effect of releasing the estate from 
management and of making the defendant sni ftiris (2.^2). 

Their Ixjrdships applied the doctriie of factum valet to 
the said order (232 J. {/^rd ihbhonsef) GkKGSON tc 
Rajah Sri Ski AdityaDeb. (1889) 16 I.A. 221 = 

17 C. 223 (233) -5 Sar. 416. 

S. 17 and B. 16— f irm of individuals — Lease to 


— Sanction for — Limited Company of same men — Lease to 
—Grant of — If and w/ien intended. 

Ileld^ on the facts, that though the sanction of the Com- 
missioner under K. 10 made under S.19of the Chota Nagpur 
ICncumbeved Estates Act was in terms of a grant of a lease to 
Robert W atson & C'o., what was intended and meant was 
Koljcri Watson & Co., Limited, and that a grant of a 
lease to Uol)eil W'atson & Co., Ltd, in pursuance of that 
sanction was not invalid. i^Lord S/uno.) KAMK.ANAI SlNGH 

Deb Darpashaua v. Mathewson. (1916) 42 I.A. 97 - 

42 C. 1029 (1042) = 17 M. L. T. 377 = 
2 L. W. 555 = 19 C.W.N. 585 = 13 A.L.J. 634 = 
21 C.L. J. 446 = 17 Bom. L. R. 449 = 30 I.C. 56 = 

29 M.L J. 80. 

— of individuals — Lease to — Sanction for — 
Limited Company of same men — Lease le — Grant of — 
Validity. 

Quaere, whether, under a sanction for a grant of a putni 
lease to Robert W^atson and Company in other words to a 


CHOTA NAGPUR ENCUMBERED ESTATES ACT 

VI OF 1876, S. 17 and R. lQ~{Conld,) 

firm of individual men, a lease could be validly granted to 
Robert Watson & Company, Limited, i.e., a different and 
incorporated persona (101-2). 

There is this to be said for the position that the grant is 
not valid, that the persena in tlie latter case is different 
from the persona in the former, and that a change in the 
lessee or putnidar ought to Ije treated as a change in essen- 
tials. It may be added that a putni lease of land, an agree- 
ment of an important and wide-reaching character might 
demand separate consideration, and point to a different con- 
clusion when this essential was altered. Questions might 
arise, and difficulties suggest themselves with regard to a 
limited company against whom legal remedies at law might 
not be the same as in the case of individuals, and public and 
administrative considerations might come into play operative 
either in the way of restriction or refusal on account of a 
change in persona in the lessee (101-2). (Lord Shaw.) 

Kamkanai Singh Deb Dakpashaha ?*. Mathewson. 

(1916) 42 I.A. 97-42 C. 1029 fl041)~17 M.L.T. 377 = 

2 li.W. 556 - 19 C.W.N. 585 - 13 A.L. J. 634 = 
21 C.L J, 446-17Bcpi. L.R. 449 = 30 I.C. 56- 

29 M. L. J. 80. 

— — Sanction of Commissioner — Snf/icicncy of Transac- 
tion — Sanction of, but not of deed prepared pursuant to 
it. 

When it is affirmatively established that a transaction it- 
self in all its essential paiticulars has obtained the sanction 
of the Commissioner under K. 10 made under S. 19 of the 
Chota Nagpur Incumbered Estates Act, 1876, and when it 
is requisite that the transaction be carried into effect by the 
preparation of the appropriate deeds, a challenge merely on 
the ground that the document ultimately prepared had not 
I>een submitted for sanction cannot be sustained. In ad- 
ministrative and departmental action it must necessarily be 
the case tliat formal details may have to !)e entered upon in 
order to carry into piadical effect, and put into legal shape 
the arrangement to winch sanction was adhibited (lOi). 
(Lord Sha-,o.) RaMKAN.M .SlNGH DeB DAKPASHAHA 

7'. Mathewson. (1915) 42 I.A. 97- 

42 C. 1029 ( J 041) - 17 M. L. T. 377 = 2 L.W. 655 = 
19 C.W.N. 585 - 13 A.L. J. 534 - 21 C.L. J. 446 - 
17 Bom. L.R. 449 = 30 I.C. 55-29 M. L. J. 80. 

CHOWDHUBI. 

--Office of — Natuie and remuneration oi.(Sir Andrao 

Scoble.) liAMAKANTA DaS 7'. CHOWDHUKI ShaMA- 

NAND Das. (1908) 36 I.A. 49 = 36 C, 590 (595-6) = 

6 M.L.T. 84 = 9 C.L J. 499 = 13 C.W.N. 581 = 
11 Bom. L.R. 530-6 A.L.J. 364 = 1 I.C. 754 = 

19 M.L.J. 239. 

CHOWHUDDIBANDI. 

Meaning of — “Chowhuddibancli” means boundary • 

(ford Ruchmaster.) IlAKAOAS ACHAKJYA C:how1)HURI 
7’. Secre'j aky oj- State eok India 

(1917)43 I.C, 361 (365) -22 M.L.T. 138 = 
26 C.L.J. 590 --(1918) M.W.N. 28-20 Bom. L.R. 49. 

CHOWKEEDARS. 

Appointment and remwal of- Zemindar^ pmoers in 

regard to — Ritfh/s of Geroernment. 

The Zemindar had an interest in the ijerformance of the 
duties of the village watchmen, inasmuch as they protected 
his property ; but the public also had a great interest in 
their maintenance, and in the peace and good order which 
they were employed to preserve, and the Government, as 
representing the public, reserved therefore a strict control 
over them. Accordingly, various Regulations were passed 
for the purpose of enabling the Government to effect this 
object. Registers were required to be kept of the different 
persons filling these offices in each Zemindary, with a state- 
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ment of the funds allotted for their support. The officers 
themselves were made subject to the orders of the Darogah, 
or Superintendent of the Police of the District. The Zemin- 
dar w'as required to remove them on complaint of their mis- 
conduct by the Darogah, and finally, they were made 
removable by the Magistrate on sufficient cause. Put we can 
find nothing in these Regulations which takes from the 
Zemindar the right of nomination of these officers, or 
which deprives him of the pow’er of himself removing 
them and appointing other fit persons in their stead, 
and nothing which deprives him of the right of re- 
quiring from the Chowkeedar such services as he was 
bound by law or usage to render to the Zemindar. It 
might well happen that, either by long usage or by the ori 
ginal contract, when the lands were granted, the village 
watchmen might become liable, in addition to his Police 
duties, to the performance of other services personal to the 
Zemindar, as the collection of his revenue and the like. In- 
tleed, the rules laid down for the Decennial Settlement 
appear to us to recognise the interests both of the Zemindars 
and the public in lands of this description. They were not 
to be included in the Malguzary lands for the purpose of 
increasing the jumma, because the Zemindars had not the 
full benefit of them ; but they were to be included in the 
Malguzary lands for the purpose of securing the assessment, 
because in the event of a sale upon default of payment of the 
assessment, it would be important that they should be trans- 
ferred to the purchasers under the Government, with whom 
the appointment of the person whose duty would in part be 
to attend to public interests would vest (42 3). {Lord 
Kingsdowfi.) JOYKISHEN MOOKERJEE 7^. t:OLLECl*C)R OF 

East Burdwan. (1864) 10 M I. A. 16 = 

1 W. B. P. C. 26 = 1 Suth. 642 = 2 Sar. 64. 

Meant ng of. 

In addition to the police force thus kept by the Zemin- 
dar, at the expense of the Government, and which seems to 
have been usually very inefficient, private individuals and 
communities were accustomed to keep watchmen for the pro- 
tection of their persons and property, under the name of 
Chokeedars^ and various other names, who were paifl by 
their employees, and from whom no allowance was made by 
the Government (109). {Mr. Pemberton Leigh.) RaJA 

Leelanund Singh Bahadoor v. Government of 

BENGAL. (1855) 6 M. I. A. 101=1 Suth 248 = 

4 W. B. 77 P. C. = 1 Sar. 505. 

Chaukidar means “a watchman”. {Mr. Ameer AH.) 

Secretary of State for India v. Kirtibas Bhupati 

IIARICHANDAN MAHAPATRA. (1914)421. A. 30(36) = 

42 C. 710 (721) = 17 M. !•. T. 1 = 2 L. W. 2 = 
17Boin. L. B. 32 = 19 C. W. N. 96 = 26 C. L. J. 31 = 

26 I. C. 676 = 28 M. L. J. 457. 

Position and rights of. See ChaKERAN LANDS— - 

MEANING OF. (1864) 10 M. I. A. 16 (40-1). 

-Thanadars — Duties and remuneration of. 

At the time of the English occupation a Zemindar was 
responsible not only for the payment of the revenue, but for 
the preservation of peace and order within his district. For 
the latter purpose he maintained Thanadars, or Police Offi- 
cials, and Chowkidars, or village watchmen. Both had from 
time immemorial been remunerated by allotments of land to 
be held in consideration of the services they rendered to the 
Zemindar, either rent-free or at a low rent, but where as the 
Police Official rendered police service only, the Chowkidar 
not only assisted the police, but rendered acts of service per- 
sonal to the Zemindar. {Lord Parker.) RaNJIT SiNGH v. 
Kali DaSI Debi. (1917) 44 I. A. 117 = 

44 C. 841 = 2 Pat. L. W. 1 = 21 C. W. N. 609 = 
19 Bom. Ii. B. 462 = 16 A. L. J. 390=22 M. L. T. 489 = 
(1917) M. W.N. 469 = 6 L. W. 101 = 26 C. L. J. 499 = 

40 1, a 981 =32 M. L. J. 565. 


CHOWKEEDARI CHAKERAN LANDS. 

■ Bengal Act V I of 1870 — Lands not Chowkeedari 

chakeran lands xoithin meaning of — Declaration of 

Zemindar's suit for- — Onus of proof in — Land s'^^Wi thin 
ambit of zemindary. 

In a suit by the plaintiff, a Zemindar, for a declaration 
that the suit lands, which admittedly lay within the ambit of 
the estate settled with the plaintiff’s ancestor, were not 
chowkidari chakeran lands within the meaning 6f Bengal 
Act VI of 1870, and that the Collector of the IMstrict, acting 
on behalf of the defendant, the Secretary of State for India, 
had no jurisdiction to transfer or to assess the lands under 
the provisions of that Act, held., that the onus was not on 
the plaintiff to show that the suit land.s were r\oi chaukidari 
chakeran lands (41). 

The lands in dispute admittedly lie within the ambit of 
the estate settled with the plaintiff’s ancestor. The plaintiff 
is the Zemindar, and as such he has the prima facie title to 
the full enjoyment of every parcel of land within his zemin- 
dary for which he pays revenue to Government. It rests on 
the defendant to show that when the zemindari was con- 
firmed to the plaintiff’s ancestor the confirmation was subject 
to reservations which gave Government the oowerof resum- 
ing and assessing part of the land (41). {Mr. Ameer AH.) 

Secretary of State for India v. Kirtibas Bhupati 
Harichandan Mahapatka. (1914) 42 I. A. 30 = 
42 C. 710 (727 8) = 17 M. L. T. 1 = 2 L. W. 2 = 
17 Bom. L. E. 32 = 19 C. W. N. 96 = 26 C. L. J. 31 = 

26 I. C. 676 = 28 M. L. J. 467. 

Bengal Act VI of 1870 — Lands not chaukidari 

chakeran lands within meaning of — Resumption of — 
Government's right of. 

The zemindaries of the plaintiffs were held under sanads 
granted in 1804, and confirmed by S. 33 of Bengal Reg. 
XII of 1805. The sanad in each case imposed on the Zemin- 
dar the duty of preventing the commission of theft, 
robberies at night, and highway robberies, “and in case of 
any such occurrence”, of arresting the offenders and “send- 
ing them for trial.” But it made no provision regarding the 
machinery he was to employ for the purpose, evidently 
because the Government was content to leave to the Zemin- 
dar the manner in which he was to discharge the duty of 
maintaining peace and order in his zemindari. 

The plaintiffs, in discharge of the duties imposed on them 
by their sanads to maintain peace and order within their 
estates, retained in their service a large number of chauki- 
dars whom, according to the custom of the country, in lieu 
of wages they remunerated by grants of land. A register of 
these chaukidars was kept in the zemindari office, and in the 
appointment of the chaukidars in more than one instance the 
Government police officer had a voice. But the records 
showed that the Zemindar often changed the lands held by 
these men, and resumed what he considered to be in excess 
of their requirements. 

Held, that the lands assigned to chaukidars by the plain- 
tiffs were not chaukidari chakeran lands within the meaning 
of Bengal Act VI of 1870 and that the Government had no 
jurisdiction to transfer or to assess the lands under the 
provisions of that Act. 

In the present ca.se the defendant has failed to show that 
any parcel of land was not taken into account in fixing the 
rent respectively payable by the plaintiffs, nor that there 
was any obligation on the part of the plaintiffs to make such 
grants. The only obligation on them was to maintain jjeace 
and order within their zemindaries. They entertained the 
services of chaukidars for whose maintenance they allotted 
from time to time certain lands of their own free-will. The 
mere fact that some appointments were made with the 
approval of a Government officer cannot alter the nature of 
the grants (42). Bengal Act VI of 1870 was designed to 
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deal with lands which, although lying within a mahal, did 
not form a part of its assets, which is not the case with the 
suit zemindaries (43). {^Mr, Ameer A/t\) SECRETARY OF 

State for India v, Kirtibas Bhupati Harichandan 
MahapaTRA. (19U) 42 I. A 30 = 42 C. 710(727-8) = 
17 M. Ii T. 1 = 2 L. W. 2 = 17 Bom. L. R. 32 = 
19 C. W. N. 96 = 26 C. L. J. 31 = 26 I. C. 676 = 

28 M. L. J. 467. 

Bengal Act VJ of 1870 — Resumption by Gtn>er?imeHt 

under ^aftd transfer to Zemindar — Putni iecese of lands \ 
by Zemindar^~^Effect on — S. 5l of Bengal Act VI of 1870 
— Effect. 

Not only does Bengal Regulation VI of 1870 recognise 
the existing title of the Zemindar to the lands resumed but 
the estate taken by the Zemindar under the order of transfer 
is in confirmation and by way of continuance of his exist- 
ing estate, and when the Zemindar or those through whom 
he claims has or have entered into contracts affecting his 
existing estate the rights of third parties under these con- 
tracts are pre.served. 

The words “ subject to all contracts. . . . may l>e 

situate** in S. 5l of the Regulation included the right of a 
patnidar under a patni grant by virtue of which the patni- 
dar is lessee of the Zemindar’s interest in the lands re- 
sumed, and also the rights of a darpatnidar under a dar- 
patni grant. i^Lord Parker'). RaNJIT SinGH v. KALI 

DaSI Debt (1917)44I.A. 117 = 44 0. 841- 

2 Pat. L.W. 1 = 21C.W.N. 609 = 19 Bom. L. R. 462- 

16 A. L. J. 390 = 22 M. L. T. 489 = 
(1917) M. W. N. 469 = 6 L.W. 101 
26 C. L. J. 499 = 40 I C. 981 - 32 M. L. J. 566. 

Bengal Act VI of 1870 — Resumption by Government 

under^ and transfer t*’ Zemindar — Patni lease of lands 
by Zemindar — PutnidaPs right to khas possession against 
’Zemindar — Rent additional — ’Liability to Zemindar for. 

A patni grant by a Zemindar of his interest in lands in- 
cludes his interest in chaukidari chakeran lands within the 
Iwundaries of the grant, and upon their being resumed an<l 
transferred to the Zemindar under the Bengal Act VI of 
1870 the patnidar or darpatnidar holding from him is 
entitled under S. 5l of that Act to Khas possession, subject, 
however, to a corresponding right on the part of the Zemin- 
dar to have an additional rent fixed for such lands as a con- 
dition of the patnidar l>eing put into possession thereof 
(359-60). {^Lord Carson). HHUPENDRA NARAVAN 

Singh v . Narapat Singh. (1926) 621. A. 366 = 
63 0.6 = 42 O.L.J. 227 = (1925) M.W.N. 724 = 

90 I.C. 607 = L. R. 6 P. C. 206 = 
A.I.B. (1926) P. C. 226 -49 M. L. J. 722. 

Mol Saranian or Gram Saranjan lands — Cho7oki- 

dars liable to performances of Chowkidari services to 
Zemindar and appointed by him — Lands held by — Distinc- 
tion^Resumption of land of latter class — ZemindaPs 
right of. 

Appellant, the talookdar of talook G, originally part of the 
Zemindary of Burdwan, sued for the resumption of lands in 
the talook, on the ground that the lands were what were 
called “Mal Suranjanee” or “Gram Suranjanee” not liable 
to the performance of any but personal services to the 
appellant ; that Ay the person in possession, had ceased to 
perform any Zemindary services and the appellant had 
therefore appointed another person to perform the services, 
and that the appellant was, therefore, entitled to resume 
possession of the lands. The Collector, on the other hand, 
contended that the suit lands were Chakeran lands for the 
performance of Police or Chowkidary duties; and that the 
lands Ijeing Chcnokidari Chakeran lands, the Zemindar 
had no power to interfere with the property so long as the 
Policemen carried out their various duties. 


CHOWKBBDARI CHAKERAN LANDfl--(f:<?/?/r/.) 


Heldy on the evidence, that the suit lands were to be 
considered as appropriated to the maintenance of a Chowki- 
dar or village watchman in the talook of Gy and that the 
right of appointing such officer belonged to the Talookdar, 
and that such officer was liable to the performance of such 
services to the Talookdar, as by usage in the Zemindary of 
Burdwan, Chowkidars had l>een accu.stonied to render to 
the Zemindar, but that the Talookdar had no right lo take 
possession of them for his own purposes, and hold them 
discharged of the obligation to which they were subject, 
and that the suit ought to be dismissed subject to declara- 
tions to that effect. 

Semblc the appellant having appointed a tit person to 
discharge the duties of village watchman, and to perform 
the duties personal to him.self, may l)e entitled to recover 
the land for the purpose of its being held by the person so 
appointed, or the person so appointed may himself be en- 
titled to recover the land (46). (^Lord A'ingsdoiun.) JOY- 

kishkn Mookerjee V. c:oi.i.EC'roR of East burdwan. 

(1864) 10 M.I.A. 16 1 W. R. P.C. 26 = 

1 Suth. 542 2 Sar. 64. 


Meanitig of. 

From time immemorial it has been customary in India to 
remunerate officers charged w’ith certain public or quasi- 
public duties by grants of lands to be held either rent-free 
or at a reduced rent. One of the best known examples of 
these service-tenures is the grant of lands in lieu of wages 
to individuals who were charged with the performance of 
police duties in rural areas. These lands are commonly 
known as Chaukidari Chakeran lands, from the word 
CdiaukicJar, which means “a watchman,” and Chakeran, 
"service” (35). {Mr. A?neer Ali.) Sl-:CRETARY OF STATE 

FOR INDIA V. Kirtibas iihufati Harichandan 
MaHAP.ATRA. (1914) 42 I. A. 30 42 C. 710 (721) = 
17 M. L. T. 1 2 L.W. 2 = 17 Bom. L. R. 32 - 

19 C.W.N. 95 - 23 C. L. J. 31 = 26 I.C. 676 - 

28 M. L. J. 467. 


Meaning of — (Chakeran lancl.s — Thanadari lands (>r 

Thanadaii Cdiakeran lands — Distinction. See CH.AKERAN 

lands— .Meaning of — Chowkidari Chakeran 

lands. (1917) 44 I.A. 117 = 44 0. 841. 


— Onus of proof of lands being — Contest betiveen 
’Zemindar and Government . 

The onus of proving that certain lands were Chaukidari 
Chakeran lands, that is, lands which at or before the settle- 
ment had been appropriated or as.'^igned for the mainte- 
nance of the police force and by reason of such appropria- 
tion excluded from the Zeminda i assessment would lie upon 
the Government (177-8). {Li>rd Parker.) RaM CHANDKA 
Bhanj Deo v. Secre'iary of Stai e for India. 

(1916) 43 I.A. 172 = 43 C. 1104 = 
20 C.W.N. 1246 = (1916) 2 M.W.N. 176 = 
20M.L.T. 235 = 4 L.W, 261 = 14 A.L.J. 1009 = 
18 Bom. L. R. 838 -- 24 C.L.J. 296 = 31 M. L. J. 746. 


Resumption by Government and transfer to Zemindar 

of — Suit by patnidar — Limitation. See LIMITATION ACT 
OF 1908, ARTS. 113, 144 — CHOWKIDARI CHAKERAN 

LANDS. (1918) 45 LA. 162 = 46 C. 173. 

Resumption of — Go7’ernmenfs right of — Bengal 

Reg. / of 1793, .9. ^—Bengal Reg. VIII of 1793, S. 41 — 
Effect. 

It is clear from the language of cl. 4, S. 8 of Bengal 
Regulation I of 1793, and S.41 of Bengal Regulation VIII 
of 1793, that the power or “option” of resumption was re- 
served in respect of those lands that had been appropriated 
by the Zemindar with the permission or under the authority 
of Government for the purpose of remunerating the 
chaukidars for their .services, lands which, although in- 
clude<l in the mahal and “ annexed” to the malguzari lands, 
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CHOWKEEDARI CHAKERAN LANDS— 

were not taken into consideration for the assessment of 
revenue because in reality they formeil no part of his 
assets (37). {Mr, Ameer AH.) SeCRETAKY OF STATE 
FOR INDIA 7'. KIBTIRAS DHUPATI IIaKICHANDAN 

Mahapatra. (1914) 42 LA. 30-42 0.710(722)- 

17 M.L.T. 1-2 L. W. 2-17 Bom. L.R. 32 = 
19 C.W.N. 95 = 26 C.L.J. 31-26 I.C. 676 = 

28 M.L,J. 457. 

Cse of\ for reinuHcralini; persoj/ai servaftts of 

Zeminddr not doi/i}^ any police duties — Permissibility. 

The appellant (Zemindar) would be precluded by Regula 
tions I of 1793 and XIII of 1805 from utilizing chaukidari 
c/iakerafi lands for remunerating persons who were his p)er 
sonal servants and performed no police duties (1/8). {Lord 
Parker.) KaM C:h.ANI)RA BHUNJ DeO zc SECRETARY 

OF State for India. (1916) 43 1. A. 172 = 

43 C. 1104 = 20 C.W.N. 1245 (1916) 2 M.W.N. 175 = 
20 M.L.T. 235 = 4 L.W. 251 = 14 A.L.J. 1009 = 
18 Bom. L.R 838 = 24 C.L.J. 296- 31 M.L.J. 745. 

’Zemindari permanently-settled — l.ands loithin — 

Zemindar's ri^ht to — P.Jni lease by him of — Validity, 

'Die pritna facie title of the Zemindar to (diakeran laiui 
within liis district is recognized by the permanent settle- 
ment. The proprietor with whom a Zemindari was settled 
under the Bengal Permanent Settlement hud in the Chauki- 
dari Chakeran lands situate within the territorial boun- 
daries of a village comprised in his Zemindari an interest 
capable of being made the s\ibject of a patni lease. {Lord 
Parker.) KaNJIT SIN(;h v. KaLI DASI DeBI. 

(1917)44I.A, 117-44C. 841 ^2Pat.L.W. 1 = 
21 C.W.N. 609-19 Bom. L.R. 462-15 A.L.J. 390 = 
22 M.L.T. 489 = (1917) M.W N. 459 = 6 L.W. 101 = 
25 C.L.J. 499 - 40 I.C 981 32 M.L.J. 566. 

CHOWRASI GADDIS. 

— Ofigin of — Aboriginal Phniyas — Descendants of — 

Raipnts. 

'I’he holders of the chowrasi gaddis all claim to be Surja- 
bansi Rajputs, and, as such, high-caste Hindus. 1 hey differ, 
however, in some customs, social and otherwise, from ordi 
nary high caste Hindus, and it is now said of them that they 
are really decentianls of an aboriginal tribe called hhuiyas, 
who have assimilated the manners of Hindus for many 
generations, and, having had fictitious pedigrees made out 
for them by Brahmins, now claim to be Rajputs, (.ertamly 
the bulk of the inhabitants in the District are Bhmyas, and, 
though it is possible that these particular gaddi holders may 
l>e lineal descendants of Rajput invaders and conquerors, the 
High Court has proceeded on the footing that they are by 
descent Bhuiyas. Their Lordships, w ithout pronouncing upon 
the anthropological question, will assume, as the assump- 
tion is favourable to the plaintiffs, that this class or collec- 
tion of families and in particular the family in which tlie 
suit (Lachmipur) e.state has been held, are alxjriginal 
Bhuiyas (61-2). {Lord Philtim> rc.) SaHDEO NARAIN 
DEO V. KUSUM KUMARI. (1922) 50 I. A. 58 - 

2 P. 230 = A. I. R. 1923 P. C. 21 - 
32 M. L- T. 121 - 4 Pat. L. T. 217 =37 C. L. J. 369 = 

18 L. W. 597 =(1923) M. W. N. 377 = 
27 C. W. N. 901 = 25 Bom. L. R. 560 =71 I. C. 769 = 

44 M. L J. 476. 

CHUDASAMA GAMATI GARASIAS. 

Adoption among — Custom prohibiting— Proof of— 

Onus. 

Held., on the evidence affirming the Courts below', that 
the plaintiffs had failed to prove that adoption was forbidden 
by the custom of the caste of Chudasami Gamati Gara-sias 
(236 7). iUrd lindley.) VERABHAI AJUBHAI z'. BaI 
Hiraba. (1903) 30 I. A. 234 =27 B 492 = 

7 C. W. N. 716 =6 Bom. L. E. 534 = 8 Sar. 608. 


CHUDASAMA GAMATI GARASIAS— 

Inheritance — Daughters — Exclusion of — Custom of. 

The inability of daughters to inherit according to the 
custom of the caste of Chudasama Gamati Garasias seems 
to have been established in the courts below. Their Lord- 
ships have not to determine this matter and have not 
reinvestigated it (236). {Lord IJndlcy.) VkraBHAI 
AJUBHAI7'. Bai Hiraba. (1903) 30 I. A. 234 = 

27 B. 492 = 7 C. W. N. 716 = 6 Bom. L. R. 634 = 

8 Sar. 508. 

Laio goi'erning — Hindu Law — Custom — Presump- 
tion — Onus of proof. 

The persons concerned belong to the Hindu caste of 
Chudasama Gamati Garasias, and it is common ground that 
the ordinary Hindu law applies to this caste unless exclud- 
ed by special custom (236). {Lord Lindley.) VERABHAI 
AjUBHAi 7'. Bai Hiraba. (1903) 30 I. A. 234 = 

27 B. 492 = 7 C. W. N. 716 = 5 Bom. L. R. 534 = 

8 Sar. 508. 

CHURS. 

See Aei.uvion and Diluvion— Chur Land. 

CIRCUIT COMMITTEE. 

- - — Purpose of — Records of Committee — Evidentiary 
lalne of — Service tenure — Resumption — Zemindar's right 
of — Statement as regards — Value of. 

In a ca.se in which the question was whether the graiB of 
a mokha.sa village w’as a grant subject to a burden of service, 
or was merely a grant in lieu of wages, great stress was laid, 
in support of the contention that the grant was one merely in 
lieu of wages, upon a statement contained in a note to an 
“ Abstract of the Revenue Collections in the Nuzvkl Zamin- 
daii,” prepared by the Circuit Committee in 1786, in which 
it was stated that ‘‘ the mockawsaw villages and grants 
being immediately under the Zemindar, and given or resum- 
ed when he pleases, arc includetl in Government coUec 
tions ” 

Held, that although the records of the C'ircuit Co/nmittce 
might be good evidem :e with reference lo the system upon 
which the (iovernment claimed to deal with tlie Zemindar’s 
property, they could not affect the rights of the mokhasa- 
dars as again.st the Zemindar, with regard to which no in 
dependent enquiry appeared to have l>een made. 

The (.‘ircuit Committee was appointed by the Government 
“ to enquire into the State of the Northern C'ircars, ” with 
a view, inter alia^ to the settlement of the revenue, and 
their Lordships would have been disposed to attach import- 
ance to this piece of contemporary evidence as to the 
relations between the mokhasadars and the Zemindar, were 
it not that it appears from the Fifth Report of the Select 
Committee on the affairs of the E. 1. Co. that “few of the 
members of the Circuit Committee appear to have been 
acquainted with the native languages, and, as it is stated by 
themselves they depended wholly for what intelligence they 
obtained on those subjects, on the Zemindars and the native 
officers in the villages, the very persons most interested to 
conceal the truth, and to impose upon them false informa- 
tion. {Sir Andrew Scoblef) SKI KaJA VeNKAIA 

Nar.\simha Appa Rao Bahadur v. Sri Raja Sobha- 
NADRi Appa Rao Bahadur. (1905) 33 1. A. 46 = 

29 M. 52(57)=3 C. L. J. 1 = 10 C. W. N. 161 = 

3 A. L. J. 55 = 8 Bom. L. R. 1 = 1 M. L. T. 3 = 

8 Sar. 897- 16 M- L. J. 1* 

CIVIL COURT. 

Jurisdiction of. See JURISDICTION— CIVIL 

Courts. 

Kent Court if a. See BENGAL ACTS— RENT ACT X 

OF 1859— Rent Decree under— Execution. 

(1882) 9 I. A. 174 (178-9) = 9 C. 296 (300 1). 
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CIVIL PEOCEDUBE CODE. 

Construction of — Stare decisis — Piinciple of — Adop- 
tion by V. C. of. See STATUTE— INTERPRETATION— 

Indian Statute— Practice of Indian courts. 

a872) 14 M. I. A. 643 (560-1). 

Scope of--- Rights — Remedies and procedure to enforce 

rights. 

The Code of Civil Procedure professes to deal, not with 
rights, but with remedies, and procedure to enforce rights 
(522 {Sir Montague E. Smith.) MUSSUMAT PUHUNS 
KOWUR V. LALLA BUHOOREE LaLL. 

(1872) 14 M. I. A. 496 = 18 W. B. 157 = 10 B.LB 159 = 

2 Suth. 575=3 Sar. 69. 

C. P. CODE (ACT Vm OP 1869). 

Construction — Constitution of Courts — Equity and 

good conscience — Regard for — Necessity. 

The Code of Civil Procedure (1859), which is one of pro- 
cedure, and the Act enacting it, must lx: construed with 
reference to the constitution of those courts, and the abiding 
direction to them to proceed in all cases, according to equity 
and good conscience. (^Lord Romillyf) PeSTONJEE NUS- 
SURWANJEK V. MANECKJEE & CO. 

(1868) 12 M. I. A. 112(129) = ! Ind. Jur. N. S. 69 = 

2 Suth. 164 - 2 Sar. 390 = 10 W. B. 51. 

C reditors^P rior rights of— Effect on — Enforcement 

of — Mode prescribed by Code for— Conformity xoith— Neces- 
sity. 

The Code of Civil Procedure of 1859, no doubt, regulates 
rather than extinguishes any prior right (jf a creditor. But 
the Code is a new* starting point, and must be construed on 
its own terms, and worked in the mode which it prescribes 
(5l-2). i^Lord Justice James!) SyuD TUMUZZOOE 
riossEiN Khan v. kughoonath Pkrshad. 

(1871) 14 M. I. A. 40-7 B. L. B. 186- 
2 Suth. 434 = 2 Sar. 656 = B. & J.’s No. 10 ( Oudh). 

S. 15— C onstruction — 15 lUiU 16 V’lCt.. c. 86 — 

Priuriples of coustrurtiou of — Applicability. 

S. 15 of C. P. C. of 1859 relating to declaratory decrees 
ought to receive the same construction as S. 5(* of the Kng- 
lish Act, 15 and 16 Viet., c. 86 ; which is .similarly worded, 
has received from the English Courts (111). (.SV> Montague 
E. Smith!) SHEO SINGH RaI v, MT. DAKKO. 

(1878) 5 1. A. 87 = 1 A. 688 (706) -2 C. L. B. 193- 

3 Sar. 807=3 Suth. 529. 

— Coustructiou — 15 and 16 Vict,^ c. Principles of 

construction of — Applicability — English Equity Courts' 
decisions — Authority of. 

With such slight qualifications as may be required by the 
different circumstances of India and the different constitu- 
tion of the Courts in that country, the application of S. l5 
of C.P.C. of 1859 is to be governed by the same principles 
a.s those upon which the Court of Chancery proceeds (181). 
The section must be construed upon the principles and by 
the light of the decisions of the English C>)urts of Equity, 
U|)on S. 50 of the 15 and 16 Viet., c. 86, w hich is in precisely 
the same words (180, 184). The decisions in England have 
an authority and a binding force on the construction of the 
section of the Indian Statute (181). {Sir James IV. 
Cot7'ite.) KATHAMA N.ATCHIAR DORASINGA TeVEK. 

(1876) 21. A. 169 = 15 B. L.B. 83 = 23 W. R. 314 - 

3 Sar. 456 -3 Suth. 106, 

Declaration — Declaratory decrees. See SPECIFIC 

Relief Act, S. 42. 

S. 103— Execution proceedings — Applicability to. 

S. 103 of the Code of 1859, which comes under the head- 
ing of “ Proceeding before judgment ” has reference only to 
a state of things existing before the hearing of the suit or at 
the hearing of the suit and does not relate to proceedings for 


C. P. CODE (ACT VIII OP 1869), S. 103— (Contd.) 

execution and after judgment and decree (73). (Sir Robert 
P. Collier.) ABEDOONISSA KHATOON v. AMEEKOONISSA 

Khatoon. (1876) 4 I. A. 66 = 2 0. 327 (333)= 

3 Sar. 677 = 3 Suth. 371. 

Ss. 109, 110, 111, 119 and 147 — Ex parte judg- 

mi nt — Appt al from — Right of— Adjourned hearing — Non- 
appearance at — S. Ill — Who has not appeared — Meaning. 

After settlement of issues, the hearing of a suit was ad- 
journed several times at the instance of parties. On the 8th 
April, 1874, the date ultimately fixed for the hearing, the 
defendant appeared neither in person nor by pleader, and 
the case was heard and decided ex parte under the provi- 
sions of Ss. 147 and 111 of C.P.C. of 1859. The defendant 
applied, under S. 119 of C.P.C. of 1859, for an order to set 
aside the judgment, l)ut that application was struck off for 
default. On an appeal presented by the defendant against 
the decree passed ex parte against him, the High Court held 
that no appeal lay and that the defendant’s remedy was to 
follow the procedure prescribed by S. 119 of C.P.C. of 1859. 

Hehf that the decision of the High C’ourt was erroneous, 
and that the case must be remanded to the High Court to 
hear and determine the appeal. 

There is no enactment in S. 147 that, in case the Court 
disposes of the suit in the manner specified in S. Ill, the 
first part of S. 119 shall apply to such a judgment. The 
words “who has not appeared”, as used in S. Ill, mean 
“who has not appeared at all,” and do not apply to the case 
of a defendant who has once appeared, but who fails to 
appear on a day to w’hich the case has been adjourned. (Sir 
Barnes Peacock!) SaHIBZADA ZEINULABDIN KHAN V. 

Sahihzada Ahmed Raza Khan. (1878) 5 I. A. 233 = 

2 A. 67 = 3 Sar. 879. 

S. 208 — Applicability — Decree — Equitable interest 

in — Right to — Contest as to — Heir — Legitimacy of — Ques- 
tion as to. 

S. 208 of C. P. C. of 1859 was not intended to apply to 
cases where a .serious contest arises with respect to the rights 
of persons to an equitable interest in a decree. It was not 
intended to enable them to try an important question, .such 
as the legitimacy or illegitimacy of an heir (74). {Sir 
Robert P. Collier.) ABEDOONLSSA KHATOON 7>, AMEER- 
OONISSA KHATOON. (1876) 41. A. 66-2 C. 327(334)- 

3 Sar. 677 = 3 Suth. 371. 

Order undet — Suit to set aside — Right of. 

Broceedings under S. 208 of C.P.C. of 1859 are not 
sul)ject to appeal, and probably a suit would lie for the 
purpose of rever.sing an order made in pursuance of it (74). 
{Sir Robert P. Collier!) ABEDOONISSA KHA'JOON v. 
Ameeroonissa Khatoon. (1876) 4 I. A. 66 = 

2 C. 327 (333-4) = 3 Sar. 677 = 3 Suth. 371. 

S. 327 — Earlier sections of Act if incorporated into. 

I'he earlier sections of the Act are not incorporated into 
S. 327 of C.'.P.C. of 1859, as they were expressly incorpor- 
ated into S. 326 thereof. {Sir James W. Colvile!) 
CHOWDHRI MURTAZA IIOSSEIN V. Mx. Bibi Bechun- 
NISSA. (1876) 3 I. A. 209(213) = 26 W. B. P. C. 10 = 

3 Sar. 663 = 3 Suth. 342 = Bald. 86 = 

R. & J.’s No. 43 (Oudh). 

Sufficient cause — Meaning of. 

The words “sufficient cause” in S. 327 of C. P. C. of 
1859 should be taken to conjprehend any substantial objec- 
tion which appears upon the face of the award ; or is 
founded on the misconduct of the arbitrators, or on 
any miscarriage in the course of the proceedings, or upon 
any other ground which would be considered fatal to an 
award on an application to the Courts in this country (213). 
{Sir James W. Colvile.) ChOWDHRI MURTAZA HoSSEIN 
V. MUSSUMAT Bibi Bechunnissa. (1876) 3 1. A. 209 = 

26 W. B. P. C. 10 = 3 Sar. 663=3 Suth. 342 = 

Bald. 86 = B. & J.’s No. 43 (Oudh). 
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C. P. CODE (ACT X OF 1877). 

S. 13 — Court of competent jurisdiction — Meaning 

of* 

By Court of competent jurisdiction C.P.C. of 1877 means 
a Court which has jurisdiction over the matter in the sub- 
sequent suit in which the decision is used as conclusive, or 
in other words, a Court of concurrent jurisdiction (204-5). 
{^Sir Richard Couch.) MlSIR RAGHOBARDIAL v. KaJAH 

Sheo Baksh Singh. (1882) 9 1. A. 197 = 

9 C. 439 (445) - 12 C. L. R. 520 = 4 Sar. 395 = 

R. & J.’sNo. 70. 

Intention of — Effect on prior laiv. 

The intention seems to have been to embody in the Code 
of Procedure, 1877, by Ss. 12 and 13, the law then in 
force in India, instead of the imperfect provision in S. 2 of 
C. P. C. of 1859. And, as the words of the section 13 
do not clearly show an intention to alter the law, their 
Lordships do not think it right to put a construction upon 
them which would cause an alteration (204). {Sir Richard 
Couch.) Misir Raghobardial V. Rajah SHEO- 
BaKSH Singh. (1882) 9 I. A. 197 = 9 C. 439 (445) = 

12 C. Ii. R. 520 =4 Sar. 395 =R. & J.’s No. 70. 

Law at date of — State of. 

S. 2 of C.P.C. of 1859, the Code of Civil Procedure for 
which the Code of 1877 was sulistituted, provided that the 
civil courts should not take cognizance of any suit brought 
on a cause of action which should have been heard and 
determined by a court of competent jurisdiction in a former 
suit between the same parties or between parties under 
whom they claim- But independently of this provision in 
the Code of Procedure, the Courts in India have adopted 
the rule laid down in the Duchess of Kingston’s case, and 
have applied it in a great number of ca.ses. It was 
recognis^ as the law in India by this Board in 7 B. L. R. 
673, where, after quoting the passage in the Duchess of 
Kingston’s case in which the rule is stated, their Lordships 
say, “ There is nothing technical or peculiar to the law of 
England in the rule as so stated. It was recognised by the 
Civil l^aw, and it is perfectly consistent with the 2nd 
section of the Code of Procedure” (of 1859) (202-3). {Sir 
Richard Couch.) MlSlR RAGHOBARDIAL v. RaJAH 

Sheo Baksh Singh. (1882) 9 I. A. 197 = 

9 C.439 (443) = 12 C. L. R. 520 = 4 Sar. 395 = 

R. & J.’sNo. 70. 

C. P. CODE (ACT XIV OF 1882). 

Ss. 211 and 212 — Mesne profits — Assessment of — 

Proceedings for — Execution proceedings or proceedings in 
suit. See MESNE PROFITS — ASSESSMENT OF— PRO- 
CEEDINGS FOR. (1925) 4 Pat. 507. 

■ S. 325-A — Mortgage in contravention of — Validity. 

The execution of a decree ordering the sale of immovable 
property was transferred to the Collector under S. 320 of 
C.P.C, of 1882, who thereupon came into possession of the 
property. While he was still in possession of that property 
a mortgage upon it was granted by the judgment debtor. In 
a suit to enforce the mortgage instituted after the Collec- 
tor’s regime had ended, hcltf that the mortgage was void 
and unenforceable. 

The provision in S. 325-A of C. P. C. of 1882 is absolute, 
and the section must be read in the complete and operative 
sense natural to the words, that is to say, of incompetency 
to mortgage such property. It is not justifiable to read the 
section with the implied limitation that there still remained 
in the judgment-debtor a power to mortgage the property so 
as to become operative over any residue that might arise to 
the latter after the Collector’s administration had ended. 
\Lord Shawl) GaURISHANKAR BaLMUKUND v. CHINNU- 

Maya. (1918) 45 I. A. 219 = 46 C. 183 = 

23 C.W.N. 350 = 29C.Ii.J. 201 = 26 M.L.T. 64 = 
9 I..W. 327=21 Bom. EE. 641 = 16 A.L.J. 993 = 
14 N.L.R. 181 = 48 I. C. 312 = 36 M. L. J. 733. 


C. P. CODE (ACT XIV OF \m)—(Contd.) 

S. 457 — Guardian ad litem-— woman guar- 
dian of person of minor — Appointment of — Validity — 
Guardian and Wards Act^ S. Effect. 

A married woman is disqualified under S. 457 of C. P. C. 
of 1882 from being appointed guardian for the suit, and she 
cannot be appointed guardian ad litem notwithstanding that 
she is guardian of the person of the minor. The later enact- 
ment (Guardian and Wards Act of 1890, S. 53) leaves 
S. 457 of the Code untouched, and the effect of the two 
statutes, read together, is that a proper guardian of the 
person of a nanor may, if properly qualified, be preferred as 
his or her guardian ad litem (175). {Sir Andrrw Scoble.) 

Mussumat Rashid-un-Nissa V. Muhammad Ismail 
khan. (1909) 36 LA. 168 = 31 A. 672 (682-3) = 

6 M. L. T. 279 10 C.L.J. 318 = 13 0. W.N. 1182 = 
11 Bom. L. R. 1225= 3 1.0.864 = 19 M.L.J. 631. 

S. 584 {zf)—Specified — Meaning. 

In siib-s. («) of S. 584 of the Code of 1882, the woni 
“s|>ecified” means specified in the memorandum or grounds 
of appeal (124). (/ ord Maenaghten.) MUSSUMMAT DURGA 
CHOUDHRAIN 7'. JaWAHIR SiNGH CHOUDHRI. 

(1890) 17I.A. 122-18 O. 23(26) = 6Sar. 560. 

Specified law — Meaning. 

“Specified law” in cl. («) of S. 584 of the Code of 1882 does 
not mean ‘the statute law “Spe:ifiec!” in that clause means 
“specified in the memorandum or grounds of appeal” (233). 
{Sir Richard Couch.) RaM GopaL z/. SHAMSKHATON. 

(1892) 19 LA. 228 = 20 0. 93 (100) --- 6 Sar. 247. 

Usage having the force of law — Meaning. 

By “usage having the force of law” in S. 584, cl. {a) of 
the ('ode of 1882 is not meant “the common customary law 
of the country or community.” The expression means a 
local or family usage as distinguished from the general law, 
of which there are many instances (233). (Sir Richard 
Couch.) Ram Gopal Shamskhaton. 

(1892) 19 I. A. 228 = 20 0 93 (99 100) = 6 Sar. 247. 

S. 596 — Account — Suit for — Final decree in — What 

amounts to. See DECREE— AC:cnUNT— SlJir FOR— 

DECKEL IN— Final Decree. 

final decree — Meaning of. 

“ Final decree” in S. 595 of C. P- C. of 1882 does not 
mean last decree, but decree determining rights finally (7). 
{Lord Maenai^htcn.) RaHIMBHOY HIBIBHOY v. TURNER. 

(1890) 18 1. A. 6 = 16 B. 166. 

■ RevitW — Order on — Final decree if a. 

If there is a decision upon a review of judgment, that 
decision is to be con.'^idered the final decree. {Sir James 
W. Colvile.) NOGF.NDAR CHUNDER GHOSE v. MAHO- 

medEusuff. (1868) 12 M. LA. 107 = 2 Sar. 359. 

C. P. CODE (ACT V OF 1908). 

S. 2(2) — Decree — Meaning of. See DECREE. 

Matters in controversy — Meaning of . 

The expression “ matters in controversy ” in S. 2, sub- 
s. 2 of the Code of Civil Procedure, 1908, cannot be press- 
ed so as to exclude matters w'hich, though as it happened 
they were common ground, must have l>een actually decided, 
if any question had arisen, and were the foundation of the 
whole determination (95-6). {Lord Sumner.) AHMED 

Musaji Saleji V. Hashim Ebrahim Salejl 
(1915) 42 LA. 91 = 42C. 914 (926) = 19 C. W. N. 449 = 

(1916) M. W. N. 486 = 17 M. L. T. 312 = 
21 C L.. J 419 = 2 L. W. 377 = 13 A. L. J. 640 = 
17 Bom. L. R. 432 = 28 I. C. 710 = 29 M. L. J- 70. 

S. 2 ( 11 )— Hindu Law — Widow — Adoption or aliena- 
tion by — Presumptive reversioner’s suit to set aside — Legal 
representative of plaintiff in. See HINDU LAW — WIDOW 
—Reversioner— adoption by her— Setting aside 

OF— PRESUMPTIVE REVERSIONER’S SUIT FOR— I.EGAL 
REPRF^ENTATIVE OF PLAINTIFF IN. 

(1916) 42 I. A. 126 (131) = 38 M. 406 (413). 
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C. P. CODE (ACT V OF 1908), S. 2 {liyAConM.) I 0. P. CODE (ACT V OF 1908), S. 9—{Contd.) 


Hindu Law — Widow — Suit by or against, on behalf 

of estate — Legal representative of widow in. See HINDU 

Law— Widow — Suit by or against, on behalf of 
Estate— Legal Representative of Widow in, 

(1863) 9 M. I. A. 639 (696). 

Object of — Drafting of — Defect in, 

Sub-S. 11 of S. 2 of C. P. C. of 1908 was enacted with 
the object of putting in statutory language the result of the 
decisions of the Indian tribunals on the meaning of the 
words “ legal representative ” ; but it is not cfearly worded 
and has already been the subject of criticism by at leasr one 
of the High Courts in India (131). {Air. Ameer A/i.) 
Venkatanarayana PILLAI V . Subbammal. 

(1916)42 1. A 126 = 38 M 406(413) = 
21 C. L. J. 516 = 19 C. W. N. 641 = 
17 Bom. L. E. 468 = 17 M. L. T. 436 = 2 L. W. 596 = 
(1916) M. W. N. 555 = 29 I 0.298 = 28 M. L. J. 535. 

Oudh Estate entered in Lists 2 and 3 of Act I of 1869 

— Succession to — Widow claiming under cl. (7) of S. 22 of 
that Act — Suit by, against daughter’s son claiming under 
cl. (4) of that section — Dismissal of — Appeal by widow 
against — Death of widow pending — Daughter’s right to 
revive and prosecute appeal in ca.se of. See OUDH ESTATi:S 
ACr OK 1869, S. 22 (4), (7) AND (11)— LISTS 2 AND 3. 

(1894) 21 I. A. 163 (168 9)= 21 C. 997 (1004 5). 

Succession to estate — Appeal relating to — Death of 

plaintiff-appellant, the nearer claimant, pending — Revival 
and prosecution of appeal by more remote claimant — Right 
of — Unity of interest betw'een persons in line of succession — 
Effect. See OUDH ESTATES ACT, S. 22, SUB-SS. 4, 7 AND 

11— Estate in Lists 2 and 3. 

(1894) 21 1. A. 163 (168-9) = 21 C. 997 (1004 5). 

S. 2 (12) — Mesne profits. See MeSNE PROFITS, 

S. 9 — Portion of claim only not cognizable by cA'il 

eourt^Rejection of whole plaint in case of — Propriety. 

Plaintiffs, members of the Tengalai sect, claimed to have 
the exclusive right to the Adhyapaka Miras of reciting 
certain religious texts, hymns, or chants in a certain pagoda 
and its dependencies, and denied the right of the defendants, 
members of the Vadagalai sect, to recite them. The plaint 
alleged that the defendants, holding the office of Dharma- 
karta of the pagoda, had withheld the payment to the 
plaintiffs and the others of the Tengalai sect of the amount 
of the income of the Adhyapaka Miras mentioned in Sche- 
dule C to the plaint, as also of the incomes which were 
mentioned in Schedule B to the plaint, and that the defen- 
dants had also withheld the honors mentioned in Schedule 
A to the plaint. The plaint prayed fora decree directing 
the defendants and others to abstain from reciting, and estab- 
lishing the exclusive right of the plaintiffs, and also seeking 
to recover the value of various items stated in the schedules 
to the plaint. The schedules to the plaint disclosed a claim 
M of right to certain dues for services performed ; Schedule 
C to an annual payment for wages which had been assessed 
in a prior suit between the parties, and adjudicated upon as 
due to the plaintiffs ; Schedule B to certain other payments 

**1 ^ money value, which had been made to the 

plaintiffs up to the judgment in the former suit, but which 
had been afterwards withheld. 

Helif that the plaint disclosed a good cause of action and 
ought not to have been rejected (124-5). 

It may be that no action will lie for the recovery of the 
sum claimed in Schedule H for presents made annually to 

the Adhyapakas by the adjoining villagers for the plaintiffs, 
or in respect of the honors mentioned in Schedule A, and 
alleged to have been withheld ; but that circumstance 
would not justify the rejection of the whole plaint, if it dis- 
closes a good cause of action in respect of Schedule C, and 


the greater part of Schedule B (121). {Sir Robert P, 
Collier.) TIRU KRISHNAMA CHARIAR v. KRISHNA- 

swami Tata Chariar. (1879) 6 LA. 120=4 Sar. 28 = 

2 M. 62 (66 7) = 6 C. L. E. 201 = 3 Suth. 620. 

Religious ceremonies-^ Right to perform' — Declar- 
ation of — Suit for mere. 

Quirre, whether the Civil Courts in India have any juris- 
diction to determine a question involving a mere declaration 
of a right to perform certain religious ceremonies (380-1). 
{lonl Brougham.) NAMBOORV SeTAPATY r/. KANOO- 

Bolanoo Pullia. (1845) 3 M. I. A. 369 = 

7 W. E. 7 (P. C.) = 1 Suth. 163 = 1 Sar. 290. 

Religious services — Pecuniary benefit connected with 

— Suit claiming — Jurisdiction to entertain — Determina- 
tion of right to perform such services — Claim depe7iding 
upon. 

Their I>ordships accepted the following statement of the 
law by the High Court as being perfectly correct : — 

“The claim i.s fora specific pet uniary benefit to whicli 
plaintiffs declare themselves entitled on condition of reciting 
certain hymns (in a pagoda). There can exist no doubt 
tl)ai the right to such benefits is a question which the courts 
are bound to entertain, and cannot cease to be such a ques- 
tion, because claimed on account of some service connected 
with religion. If to determine the right to such pecuniary 
benefit it becomes necessary to determine incidentally the 
right to perform certain religious services, we know of no 
principle which would exonerate the Court from considering 
and deciding the point” (123), {Sir Robert P . Collier I) 

Tikii Kkishnama Chariar 2'. Krishnaswami Tata 
Chariar. ri879) 6 I. A. 120= 2 M. 62(66) = 

6 C. L. R. 201 = 4 Sar. 28 = 3 Suth. 620. 

Temple — Right to recite manlramsin, and to receive 

emoluments — Suit to establisli. VENKATA VaRATHA 

Thatha Chariar v. Anan iha Chariar. 

(1803) 16 M. 299 - 6 Sar. 364 = 3 M. L. J. 150. 

S. 11. 

{Seealso RE.S JUUICA'Ia). 

APPI.ICA I'ION ok rule of res /udieata. 

CAUSE OF ACTION. 
constructive ESTOPPEL. 

COURT OF COMPETENT JURISDICTION. 

Decree in prior suit— Grounds of. 

Evidence of res judicata. 

General I>A\V of res judicata. 

Heard and finally decided. 

Hindu jurisprudence. 

Ma'iter directly and substanmallv in issue. 
Operation of rule under section. 

Origin of rule under section. 

Party to suit. 

Plea of res judicata. 

Cases under — {N.B. — Under this head are. collected in 
alphabetical order all the cases in which the rule of res judi- 
cata w as or was not held applicable). 

S. 11 — Application of rule of res judicata. 

Certainty as to scope atid effect of decision in prior 

suit — Necessity. 

The Judicial Commissioners took the view' that the judg- 
ment of 1884, being made l)y a court competent to decide 
the present case, is binding now. Therefore they do not 
decide the suit on its merits. Their Lordships doubt 
whether the judgment of 1884, w’hich is the only evidence 
before them of that suit, sufficiently discloses w'hat was really 
contested and decided there, so that they can confidently 
hold the present issue to be res judicata. {Lord Hobhouse.) 

Muhammad Mehndi ali Khan v. Muhammad Yasin 
Khan. (1898) 26 I. A. 41 (43) = 26 C. 623(627) = 

3C. W. N. 218=7 Sar. 468. 
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C. P. CODE (ACT V OF 1908)— (cWr/.) 

S. 11— Application of rule of res judicata—^Contd,') 

The defendants relied on the decision in the Jeypore 

suit of 1880 as res jttdicata in bar of the present suit, but the 
High Court has rightly disallowed that plea. The nature 
of the Jeypore suit is left too uncertain for any such use to 
lie made of it (7). {Lord Hobhouse!) HaraNUND ROY 

Chetlangia 7'. Ram Gopae Chetlangia. 

(1899) 27 1. A. 1 (7) = 27 C. 639 (646-7) = 

4 C. W. N. 429 = 2 Bom. Ii. K. 562 = 

7 Sar. 648. 

Fonn — Technical considerations of — Matter of sitb- 
stance — Regard for — Duty of ConH, 

The application of the rule of res judicata by the ( !ourts 
in India should be influenced by no technical considerations 
of form, but by matter of substance within the limits 
allowed by law (99). {Sir Fiwroice Jenkins.) SHKOPAK- 

SAN Singh v. Ramnanuan Singh. 

(1916) 43 I. A. 91 = 43 C. 694 (706)= 33 I. C. 914 = 

14 A. L. J. 466 = 20 C. W. N. 738 = 
18 Bom. L. B. 397 = 23 C. L. J. 621 = 

( 1916) M. W. N. 419 = 20 M. L. T. 1 = 3 L. W. 544 = 

31 M. L. J. 77. 

Policy or expediency — Considerations of — Applica- 

tion founded on — Permissibility. 

An appeal presented to the Governor in Council against a 
decree erroneously dismissing a suit as barred by res judi- 
cata was rejected on the ground that it would be inexpedient 
and w'ould set a bad example and encourage a multitufle of 
suits for the same cause of action. 

HeUf that the legal right to bring a suit, and to have it 
determined by the proper Court created for the purpe^se of 
determining such suits, could not be barred upon the consider- 
ations of policy or expediency which were urged by the 
judgment under appeal. {Lord Chancellor j) MAHARAJAH 

OF Jeypore v. Gunapuram Deenabandhu Pat- 

NAICK. (1904) 32 I. A. 45 = 28 M. 42 = 9 C. W. N. 257 = 

7 Bom. L. B. 97 = 2 A L. J. 135 = 8 Sar. 763. 

Prior proceeding not being a suit immaterial . 

To get over the plea of res judicata it has been suggested 
that the previous decision was not in a former suit, but 
whether this were so or not makes no difference, for the 
principle which prevents the .same case l)eing twice litigated 
is of general application, and is not limited by the specific 
words of the Code in this respect. {Lord Buckmaster .) 

Ramachandra Rao V. Ramachandra Rao. 

(1922) 49 I. A. 129 (138j = 46 M. 320 (331) = 
30 M. Ii. T. 154 = 26 C. W. N. 713 = 35 O. L. J. 545 = 
20 A. E. J. 684 = 16 L. W. 1=(1922) M. W. N.359 = 
24 Bom. L. B. 963 = A. I. B. 1922 P. C. 80 = 

67 I. C. 408 = 43 M. L. J. 78. 

S. 11 — Cause of action. 

Meaning of. See CAUSE OF AcriON. 

S. 11 — Constructive estoppel. 

If sufficient to satisfy reguii ernents of section. 

It was admitted that the judgment of the High ("ourt of 
1886 as it stands and of itself would not support a plea of res 
judicata. Rut it was contended that there must have l^en 
some grounds for the decision of the High Court in 1886 or 
some findings underlying that decision which would support a 
case of what may be called constructive estoppel. It is 
enough to say that there is no such thing known to the law' 
as constructive estoppel, and if there were it would not 
satisfy the requirements of S. 13 of C. P. C. of 1882. “The 
conditions for the exclusion of jurisdiction on the ground of 
res judicata are,” as Wills, J., says, “that the same identical 
matter shall have come in question already in a court of 
competent jurisdiction, that the matter shall have Ijeen con- 
troverted, and that it shall have been finally decided.” That 


C. P. CODE (ACT V OF 190S)—{Contd ,) 

S. 11— Constructive estoppel— (cw*/.) 

is just what S. 13 requires : there must be a final decision. 
{Lord Macnaghten.) ParSOTAM Gir t/. NaRBADA Gir. 

(1899) 26 I. A. 175 (182-3) = 21 A. 605(514) = 
3C. W. N. 517 = 1 Bom. L. B. 700 = 7 Sar. 538. 

S. 11— Court of competent jurisdiction, 

Court deciding first suit adjudged to have no juris- 
diction to entertain it — Second suit in competent Court for 
same cause of action — A^ot res judicata. 

A suit was instituted by the plaintiff in the Court of the 
Agent to the Governor at Vizagapatam to establish his 
right to resume possession of certain villages. The defen- 
dants applied to the High Court of Madras for a transfer of 
that suit to some other Court, and, no opposition being made 
to such application by the plaintiff, an order was made 
transferring the suit to the District Court of V. The suit 
then became an original suit in that Court ; that Court 
ultimately dismissed that suit ; jind its judgment was not 
appealed from. Subsequently, however, the High Court of 
Madr.'is held that it had no jurisdiction to order the transfer 
of a suit from the Court of the Governor’s Agent to the 
District C'ourt ot V, and that the consent of the parties to 
the transfer could not cure that defect of jurisdiction. There- 
upon the plaintiff presented his plaint to the Court of the 
Governor’s Agent for the same cause of action as was alleg- 
ed in the former suit, stating the groun ds on which he con- 
tended that the District Judge had no jurisdiction to decide 
the suit, and that the decision itself was a nullity. The 
plaint was rejected on the ground that the decision in the 
former .suit precluded any further proceeding upon the same 
cause of action. 

Held, that the .subsequent was not barred by res judicata. 

The former decision of a Court adjudged by the High 
Court to be without jurisdiction cannot be treated as res 
judicata against the claim of the plaintiff to have his rights 
decided by a Court of competent jurisdiction. {Lord Chan- 
cellor.) Maharajah ok Jeypore v. Gunapuram 
Deenab \ndhu Patnaick. (1904) 32 I.A. 45 = 

28 M. 42 - 9 C. W. N. 257 - 7 Bom. L. R. 97 = 

2 A. L. J. 135 - 8 Sar. 763. 


Meanini,' of. 

In order to make the decision of one Court final and con- 
clusive in another (a;url, it must be the decision of a Court 
which would have had jurisdiction over matter in the subsc 
quent suit in which the first decision is given in evidence as 
conclusive (36 7). It would not be proper that the deci.sion 
of a Munsif upon (for instance) the validity of a will or of 
an adoption, in a suit for a small portion of the property 
affected by it, should be conclusive in a suit l)efore a District 
Judge or in the High Court, for property of a large amount, 
the title to which might depend upon the will or adoption. 
By taking concurrent juri.sdiction to mean concurrent as 
regards i'>ecuniary limit as well as the subject-matter, this 
evil or inconvenience is avoided. If this construction of the 
law were not adopted, the lowest Court in India might deter- 
mine finally, and without appeal to the High Court, the title 
to the greatest estate in the Indian Empire (37-8). {S^r 
Robert P. Collier.) RUN BAHADOGR SINGH v. LACHOO 
KoeR. (1884) 12 I. A. 23=11 C. 301 (308-10)- 

4 Sar. 602. 


Rent Court if a. Sec C. P. C. of 1908, S. 11 — CASES 

UNDER— Rent suit. 


-Sjtbject-matler of trifling value — F,ffect. 

It is not competent for the Court in the cOvSe of tlie same 
question ari.sing between the same parties, to review a 
previous decision no longer open to appeal, given by another 
Court having jurisdiction to try the second case. If the 
decision was wrong, it ought to have 1>een appealed from in 
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C- P. CODE (ACT V OF 
S. 11 Court of competent jurisdiction— 

due time. Nor in such circumstances can the interested 
parties be heard to say that the vahie of the subject-matter 
on which the former decision was pronounced was compara- 
tively so trifling that it was not w’orth their while to appeal 
from it. If such a plea were admissible, there would be no 
finality in litigation. The importance of a judicial decision 
is not to be measured by the pecuniary value of the parti- 
cular item in dispute. {Lord Buckmaster.') Rama- 
CHANDRA Kao V. Ramachandra Rao, 

(1922) 49 I. A. 129 (137-8) = 46 M. 320 (331) = 
30 M L T. 164=26 C.W.N. 713 = 36 C. L. J. 645 = 
20 A. L. J. 684 = 16 L.W. 1=(1822) M.W.N. 369 = 
24 Bom. L. R. 963 = A. I. R. 1922 P. C. 80 = 

67 I. C. 408 = 43 M. L. J. 78. 

Subsequent suit— Competency to try— Necessity— 

Hindu Law — Adoption or will— Decision on issue as to— 
Kffer:t. See HINDU Law — Adoption — Will — Decision 
ON ISSUES AS TO. (1882) 9 I. A. 197 (203) -= 

9 C. 439 (444). 

Subsequent suit— Competency to try— Necessity— 

Afatter in issue— Competency to try, not enough. 

Under S. 13 of the C'.ode of Civil Procedure, 1882, a 
decree in a previous suit cannot be pleaded as res judicata 
in a subsequent suit unless the Judge by whom it was made 
luul jurisdiction to try and decide, not only the particular 
matter in issue, but also the subsequent suit itself in which 
the issue is subseciuently raised. In this^ respect the enact- 
ment goes Ix^yond S. 13 of Act X of 18//, and also beyoiui 
the law laid down by the Judges in the Duchess of Kiug- 
stoffscase, 2 Smith’s L. C. 10 Ed. 7l3 (201-2). OOKUL 

MaNDER V. PUDMANUND SiNGH. 

(1902) 29 lA. 196 = 29 0. 707(715) = 
6 C.W.N. 825 = 4 Bom. L. R. 79S 8 Sar. 323. 

S. 11— Decree in prior suit— Grounds of. 

Ascertainment of — Judgment and pleadings in, aiul 

records, of prior suit — Reference to — Permissibility. .Sev 
under this section EVIDENCE OF Res judicata. 


s. 11— Evidence of res judicata. 

__ f)gcree in prior suit — G rounds of Ascertainment 

(tf — Judgment in prior suit — Reference to Permissibility, 
The law as to estoppel by a judgment is stated in S. 6 of 
Act XII of 1879. and S. 13 of C. P. C. of 1882. It is that 
the matter must have been directly and substantially in 
issue in the former suit, and have been heard ^ and finally 
decided. In order to see what was in issue in a suit, or 
what has lieen heard and decided, the judgment must be 
looked at. The decree, according to the Code of Procedure, 
is only to state the relief granted, or other determination of 
the suit. The determination may be on various grounds, 
but the decree does not show on what ground, and does not 
afford any determination as to the matters which were in 
issue or have been decided (193). (^Sir Richard Couch.) 
Kali Krishna Tagore 7'. Secretary of Slai'e for 
India. (1888) 16 I. A. 186 - 16 C. 173 (182-3) = 

6 Sar. 237. 


In order to see what was in issue in a suit, or what 

has been heard and decided, the judgment must be looked at. 
The decree according to the Code of Procedure is only to state 
the relief granted or other determination of the suit. The 
determination may be on various grounds, but the decree 
does not show on what ground, and does not afford any 
information as to the matters which were in issue or have 
l>een decided (108). The judgment may be and ought to be 
looked at to see what was decided (107). {^Sir Richard 
Couch.) Sri Raja Lakshmi Kantaiyammi v. Sri Raja 
INUOANTI Rajagopal Rao. (1898) 26 I. A. 102 = 

21 M. 344 (361)^2 C.W.N. 337=7 Sar. 326. 



C. P. CODE (ACT V OF 190B)—(Contd.) 

S. 11 — Evidence of rcT judicata — {Contdf) 

Decree in prior suit — Grounds of — Ascertainment 

of — Judgment and pleadings in prior suit — Referefice to — 
Per mi ssibility. 

The Deputy Commissioner says it is the decree which 
contains the formal adjudication, and it is not possible to 
amplify the decree from the judgment. But when a decree 
simply dismisses a suit, it is necessai'y to look at the plead- 
ings and judgment to see w'hat were the points actually 
heard and decided (176). {Lord Hobhouse.) MaHARAJA 

J AGA'rjrr Singh v. Rajah Sarabjit Singh. 

(1891) 18 I. A. 165 = 19 C. 159 (172) = 6 Sar. 80 = 

R. & J.’sNo. 126. 

Decree in prior suit — Grounds of — Ascertainment 

of — Record of prior suit — Reference to — Permissibility. 

In cases where a final decree is couched in general terms, 
the extent to which it ought to be regarded as res judicata 
can only l)e determined by ascertaining by an examination 
of the record of the case what were the real matters of con- 
troversy in the cause. Such extrinsic evidence as corres- 
pondence and orders by officers of the Government, of dates 
subsequent to the decree cannot be received as aids to its 
construction. {/Lord Watson f) AMRITESWARI DeBI v. 

Secretary of State for India. 

(1897) 24 I. A. 33 (47-8) = 24 C. 604 (619-20) = 

1 C.W.N. 249=7 Sar. 101. 

A plea of res judicata, taken on the ground that the 

questions in issue in the suit were formerly in issue in pro- 
bate proceedings, cannot be given effect to, when the said 
proceedings are not in evidence, as there is thus no sufficient 
evidence to support the plea. A judgment passed in the 
previous proceedings, showing what the Judge under- 
stood to have been the questions for decision in those pro- 
ceedings, is not enough to support such a plea. The Court 
cannot give effect to the plea, unless it can for itself see that 
the matters in issue in the suit were in i.ssue in the previous 
proceedings. {Sir Arthur Wilson.) MiRZA KURRATU- 

lain Bahadur v. Peara Sahib. 

(1905) 32 I. A. 244 (255-6) =33 C. 116 (127) = 

1 C. L. J. 594 = 9 C. W. N. 938 = 2 A. L. J. 768 = 

7 Bom. L. R. 876 = 8 Sar. 839 = 16 M.L. J. 336. 

‘Decree or order relied upon as a bar — cVon-proiluc- 

tion of — Maintainability of plea in case of. 

A plea of res judicata was taken, upon the ground 
apparently that a ruling by the Judge in one application 
for execution ought to be held conclusive against the judg- 
ment-debtor in every other application for execution of the 
same decree. The plea requires no further notice, because 
the decree or order upon which it is rested has not been 
produced (I 86 ). {I^ord Watson.) BiSHAMBHAR NaTH z>. 

Nawab Irudad Ali Khan. (1890) 17 I. A. 181 = 
18 C. 216 (224) = 5 Sar. 619 = R. & J.’s No. 122. 

lixtriusic evidence such as subsequent co-rrespondence 

and orders by officers of Government {one of parties to suit) 
— Ad mi ssi bi lily. 

Such extrinsic evidence a.s correspondence and orders by 
officers of the Government, of dates subsequent to the decree, 
cannot l>e received as aids to its construction. {Lord 
Watson.) AMRITESWARI DEBI v. SECRETARY OF STATE 

FOR India. (1897) 241. A. 33 (47-8) = 

24C. 604(619-20) = ! C. W. N. 249 = 7 Sar. 101. 

Judgment relied upon as a bar — Non production of 

Effect — Scope and effect thereof appearing sufficiently 

from pleadings in subsequent suit. 

The question was whether a suit by the reversionary heirs 
of a deceased Hindu brought after the death of his last 
surviving daughter for the recovery of his properties from 
the defendant was barred l)y res judicata by a decree dis- 
mis.s\ng a suit brought hy that same daughter against the 
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C. P. CODE fACT V OF 1908)— 

S. 11— Evidence of res judicata^iCotiid.) 

same defendant for the recovery of the same properties on 
the ground that her claim was barred by limitation. 

The judgment dismissing the daughter’s suit, although it 
had been filed with the plaint in the subsequent suit, was 
not put in evidence, and couUl not therefore be looked at. 
But the High Court had before it the statement in the plaint 
in the subsequent suit which admitted that there had been 
that judgment, and the defendant said in his written state- 
ment in the subsequent suit that it was on the ground of 
limitation. 

Held, that there was thus sufficient evidence on which 
the High Court could decide the question of res judicata 
(190-1), {Sir Richard Conch.) HURRINATH Cha'ITERJI 
V. MOHUNT mothoor mohun Goswami. 

(1893) 20 I. A. 183 = 21 C. 8=6 Sar. 334. 

Proceedings in prior suit —Non-production of — 

Maintainability of plea in case of. See abave. 

(1905) 32 I. A. 244 (265-6) = 33 C. 116 (127). 
S. 11— General law of res judicata. 

Not excluded by section. 

S. 2 in the C. P. C. of 1859 would by no means prevent 
the operation of the general law relating to res judicata, 
founded on the principle ** uetno dehet bis 7'cxari pro cadent 
causa. This law has l)een laid down by a series of cases in 
this country with which the profession is familiar, and has 
probably never l>een better laid down than in the case of 
Gregory v. Molcsworth, in which Lord Hardwdeke held that 
where a question W’as necessarily decided, in effect tliough 
not in express terms, between parties to the suit, they could 
not raise the same question as between themselves in any 
other suit in any other form ; and that decision has l>een 
followed by a long course of decisions (218). {Sir Robert 
P, Collier.) SOORJOMONEE DAYEE V. SuDHANUND 
MOHAPATTER. (1873) Sup. I.A. 212 = 12 B-Ii.B. 304 = 

20 W. R, 377 = 3 Sar. 286 = 2 Suth. 899. 

See also under this CASES UNDER — ADMINISTRA- 
TION SUIT. (1921) 48 I.A. 187 (193 4) = 48 C. 499 (507). 

S. 11 — Heard and finally decided. 

Appeal — Point decided by Court below but left open 

in. See under this section CASES UNDER — APPEAL. 

Confirmation of judgment — Condition of, to make it 

complete — Absence of such confirmation — Effect. Sci 
under this section CASES UNDER — CONFIRMATION OK 
JUDGMENT. R. & J.’S No. 32 

Grounds for decision and findings underlying it— 

Effect of, when decision itself as it stands not res judicata. 
See C. P. C. OF 1908, S. ll—CONSTRUCTIVE ESTOPPEL. 

(1899) 26 I. A. 176 (182-3) = 21 A. 505 (614) 
Liberty to bring fresh suit — Reservation of — Dis- 
missal of suit with. See C. P. C. OF 1908, S. 11— CAvSES 
UNDER — Liberty TO bring fresh suit. 

(1869) 13 M. I. A. 160(171-2). 

- -Recomn^endation —Opinion of Court expressed in 
form of, and not in form of decision. See C. P. CODE OF 

1908, S. 11— Cases under — Recommendation. 

(1894) 21 I A. 131 (133) = 22 C. 214. 

■ Review and original judgments — Conflict between — 

Effect. See C. P. CODE OF 1908, S. 11— CASES UNDER— 
Review. (1927) 54 I.A. 178 (183-4) = 8 Lah. 673. 

Suit — Point not arising in — Suit subsequent in res- 
pect of. See under this section CASES UNDER — SUIT — 
POINT NOT ARISING IN. (1847) 4 M. I. A. 201 (219). 

S. 11— Hindu jurisprudence. 

■ Rule under section not opposed to. 

The rule of res judicata, while founded on ancient prece- 
dent, is dictated by a wisdom which is for all time. Though 


C. P CODE (ACT V or 190B)~^CoHtd .) 

S. 11— Hindu jurisprudence— 

the rule of the Code may be traced to an English source, 
it embodies a doctrine in no way opposed to the spirit of 
the law as expounded by the Hindu commentators. Vig- 
naneswara and Nilakantha include the plea of a former 
judgment among thase allowed by law, each citing for this 
purpo.«e the text of Katyayana, who describes the plea 
thus : “ If a person though defeated at law sue again he 

should be answered, *you were defeated formerly.* This is 
called the plea of former judgment*’ (98-9). {Sir La^vrence 
Jenkins.) SHEOPARSAN SinGH v. RAMNANDAN SINGH. 

(1916) 43 I. A. 91=43 C. 694 (706) = 33 I. C. 914 = 
14 A. L. J. 466 = 20 C.W.N. 738 = 18 Bom. L. R. 397 = 
23 C.L.J. 621 = (1916) M. W. N. 419 = 20 M. L. T. 1 = 

3L.W. 544 = 31M.L.X 77. 

S. 11— Matter directly and substantially in issue. 

See C. P. Code OF 1908, S. 11— CASES UNDER- 

ISSUES 

S. 11— Operation of rule under section. 

Costs — Order as to — Effect. See under this section 

Cases under— Costs. (1880) 7 C. L.’R. 308. 

Deed excluditig — What amounts to. 

In a suit l>et\veen V and R in which the question was 
whether B was the adopted son of Vs father, it was held by 
the Provincial Court that B was not the adopted son. B 
was alx)ut to appeal against the decision of the Provincial 
Court to the Sudder Court, and thereupon V entered into 
a razinamah, by which he agreed that if B would with- 
draw his appeal V would pay him Rs. 30,000. It was 
further stipulated that if V should break that agreement 
and not pay the Rs. 30,000, B should be at liberty to 
apply to the Court to enforce the payment of the Rs. 30,000 
in the same way as if B had obtained a judgment against V 
for the amount. 

Held, that the effect of the razinamah was not to pre- 
vent the decree of the Provincial Court from operating as 
res judicata but to allow the judgment of that Court to 
remain in force (21). 

The razinamah did not get rid of the judgment of the 
Provincial Court in which it was held that B was not the 
adopted son. 

It was a judgment (? an arrangement) intended to pre- 
vent ^ from proceeding with his appeal and to allow the 
judgment of the Provincial C'ourt to remain in force. The 
decision, therefore, of the Provincial Court stands, and 
Ijeing an estoppel between the parties the razinamah does 
not prevent it from having the effect which would have 
been given to it if the razinamah had not been entered into 
(21). {Sir Barnes Peacock.) RaJAH OFPITTAPURp. 

Sri Rajah Row Buchi Sitayya Garu. 

(1884) 12 I. A. 16=8 M. 219 (228) = 4 Sar. 698. 

S. 11— Origin of rule under section. 

English source. 

The rule of res judicata enacted by the Code of Civil 
Procedure may be traced to an English source (98). {Sir 
Lawrence Jenkins.) SHEOPARSAN SiNGH v. RAM- 
NANDAN SiNGH. (1916) 43 I.A. 91- 

43 C. 694 (706) = 33 I. C. 914 = 14 A L. J. 466 = 

20 0. W. N. 738 = 18 Bom. L. R. 397 = 
23 C.Ii.J. 621 = (1916) M.W.N. 419 = 20 M.L.T. 1 = 

3 L. W. 644 = 31 M. L. J. 77. 

S. 11 — Party to suit. 

Benefit of suit— Party intended to have. See C- P. 

CODE OF 1908, S. 11— Cases under— Benefit of suit. 

(1906) 32 I. A. 229 (242) = 28 A. 1 (17). 

Co-heirs Suit by one of — Other heirs if and when 

parties to. C.P. CODE OF 1908, S. 11 -CaSE^ UNDER 

— CO-HEIRS. (1906) 2 LA. 229 (242) =28 A. 1 (17). 
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C. P. CODE (ACT V OP 190S)—{CoHid.) 

S. 11— Party to Boit—iCofUd,) 

Discovery — Person made party only for purpose of. I 

See C. P. CODE OF 1908, S. 11— CASES UNDER— DiS- 1 
COVEKY. (1892) 20 I. A. 1 (6) = 17 B. 341 (348). 

Execution of decree — Person applying for — Party to 

suit if becomes thereby. C. P. C. OF 1908, S. 47 — 

Party to suit — Execution of decree. 

(1876) 4 I. A. 66 (75) = 2 C. 327 (335). 

— — Interventio.^ in suit — Application for — Rejection of — 
Applicant if party to .suit inca.se of. See C. P. C. OK 1908, 

S. 11— Cases under— Intervention in suit. 

(1866) 10 M. I. A. 476 (487-8) and 

(1927) 54 I.A. 190(195). 

Intervtnor in suit or in appeal therefrom. See 

C.P.C OF 1908, S. 11— Cases under— Inter venok 
in suit or appeal 1 herefrom. 

Minor — Guardian /iUm properly appointed for — 

Absence of— Effect. C.P.C. OF 1908, S. 47— Party 

to SUIT — Minor. (1909) 36 I.A. 168(175) = 

31 A. 572(582). 

^Person substnutially, though not formally, repre- 
sented in suit if a. See C. P. C. OF 1908, S, 11 — CASES 

iTNDER— M inor. 

Plaintiff real in suit — Mode of finding out. See 

r. p. ('. OK 1908, S. 1 1 — CasivS undkr— Real party- 
Pi.MN'HKK in suit. (1927) 54 I.A. 238 (245 6). | 

defendant. See C. P. C. t)!- 1908, S. IJ 

— C.ASES DEKENDANT. 

(1878) 6 I. A. 206 2 M. 23. 

Representative character— Person sued in a, if a 

party tosuit. .SVc C.P.C. OK 1908. S. 47— PARTY TO 
SU IT — R EPR KS EN'l' A1 1 V E CHAR ACT ER . 

(1872) 11 B-L.R. 149. 

Subsequent suit— Parlies to, claiming under same | 

parly to prior suit. See C.'. P. C. OK 1908. S. 11 — CASES 
UNDER— PARTIES TO SUBSEQUENT SUIT. 

(1903) 30 I.A. 71 (76) = 30 C. 556(564). 

Substantial, though not formal, parly. See HINDU 

Eaw — ADOPTION — Adopted son — Adoptive mother 
—Litigation, etc. (1888) 15 I.A. 195-16 c. 40. 

S, 11-Plea of / es iudieatii. 

My.intaina))ility — Decree and judgment in, and re 

cord of, prior suit — Production of— Neces.sity. See under 
this section EVIDENCE OK /Vf judicata. 

S. 11— Cases under. 

Administration suit — Decision in. 

Where a matter has been finally settled between tlie 
parties, the mere fact that the decision was given in an 
administration suit does not affect its finality. 

The plea of res judicata stiU remains, apart from the 
limited provisions of the Code. The binding force of such 
a judgment in such a case depends not upon S. 11 of 
C.P.C. of 1908 but upon general principles of law. (^/^rd 
Buckmasier.) HOOK v. ADMINISTRATOR GENERAL OK 

Bengal. (1921) 48 1. A. 187 (193-4) = 

48 C. 499 (607) = (1921) M.W.N. 313 = 
19 A. L. J.366 = 29 M.L.T. 336=33 C.L.J. 406 = 
23 Bom. L.R. 648=25 O.W.N. 915 = 60 I.C. 631 = 

40 M. L. J. 423. 

Administration suit — Directions in, regarding rights 
of parties. 

A direction given in an administration suit regarding the 
rights of parties to certain property has the effect of an order 
binding all parties and determines the construction to which 
it gives effect, so that after the lapse of time necessary for 
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S. 11— Cases under— (C£7//f<f.) 

appeal it becomes final and conclusive. {Lord Burkmaster.') 

Gopai. Lal Sett v. Pukna Chandra Basak. 

(1921) 49 I. A. 100 (106) = 49 C. 459(467) = 
20 A. L. J. 625 = 36 C. L. J. 57 = 24 Bom. L. B. 937 = 

16 L. W. 963 = A. 1. B- 1922 P. C. 263 = 
27 C. W.N. 174 = 67 I. C. 661 = 43 M. L. J. 116 

Appeal— Defendants with principal and derivative 

interests in subject-matter of suit — Finding allowed to be- 
come final in favour of former by reason of his not being 
made party to appeal — Effect of, as regards defendants with 
derivative interests impleaded in appeal. See APPEAL — 
Dependants several. (1927) 55 I. A. 7 = 6 B. 29. 

Appeal — Point decided by Court beitAu but left open 

in. 

To support a plea of res judicata it is not enough that the 
parties are the same, and that the same matter is in issue. 
The matter must have been “ heard and finally decided.” 

Where, in a suit for a declaration that the defendant was 
not the son of A, it appeared that in a former suit between 
the same parties the question was decided against plaintiffs 
by the first court ljut the appellate court roncurred in dis- 
missing the suit on the ground that the suit was not properly 
constituted but declined to decide the que.stion of the defen- 
dant’s status, held, that the decision of the first court in the 
prior suit on tlie point at issue having been superseded by 
that of the appellate court, it did not operate as res judicata 
and was no bar to afresh suit brought for a decision of the 
•-aine question. {Lord Macnaghten.) SheOS.AGAR SiNGH 
r-. Sn ARAM Singh. (1897) 24 I. A. 60 (68-9) = 

24 C. 616 (626-7) = 1 C. W. N. 297 = 7 Sax. 124. 

It will be a contradiction in terms to say that a court 

has finally decided matters which it expressly leaves “iin- 
louched and undecided.” 

A suit for possession and for an account instituted 
against P, and continued, after his dea(h pending suit, 
against N, who was brought on record as his representative, 
was dismissed by the High Court by a judgment in which the 
learned judges expressly stated “we leave untouched and un- 
decided all matters affecting the rights of the plaintiff on the 
one side and N on the other,” Held, that the judgment of 
the High Court did not finally decide any question between 
the plaintiff and N, and that a subsequent suit by the g^me 
plaintiff against N in re.spect of the same matter was not 
barred by res judicata. {Lord Macnaghten j) PaRSOTAM 

GiR Narbada Gir. (1899) 26 I. A. 175 (182) = 

21 A. 505 (513 4) = 3 C. W. N. 617 = 
1 Bom. If. R. 700 =7 Sax. 638. 

To support a plea of res judicata under S. 10 of the 

British Beluchistan Regulation IX of 1896 it is not enough 
that the parlies are the same and that the same matter is in 
issue. The matter must have been heard and finally decided. 

Where, therefore, in a suit on a bond brought in British 
Beluchistan the defence was that the bond had been obtain- 
ed by fraud and it appeared that a previous suit by defendant 
for cancellation of the bond on that ground had l^en dis- 
missed by two courts on the merits, but that in the third 
(the final appellate Court) the dismissal had been upheld 
solely because the suit was not properly constituted and the 
court purposely refrained from going into the merits, held, 
that the issue as to fraud had not been “heard and finally 
decided” within the meaning of S. 10 of the Regulation and 
that the defence based on that allegation was still open to 
defendant. {Mr. Ameer Ali.^ ASHGAR ALI KHAN 7'. 
GaNESH DaSS. (1917) 44 I. A. 213 = 45 C. 442= 

21 C. W. N. 421 = 3 Pat. L. W. 381 = 
19 Bom. li.R. 972 = 26 C.L. J. 668- 16 A. L. J. 889 = 

128 P. W. R. 1917 = 22 M. L. T. 461 = 

42 I. C, 959 = 34M. L. J. 12. 
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C. F. CODE (ACT V OF 

S. 11 — Cases under — (Co///(/.) 

Award— Application to file, under paia. 20of Sch. U 

of C. P. C. of 1908 —Dismissal of — Effect. St'e ARBITRA- 
TION— AWARD— APPLICATION TO FILE, UNDER PARA. 
20, ETC. 

Henaniidar— Suit l)y or against— Decision in— Effect 

against real owner of. HeNAMI— llENAMIDAR— SUIT 

BV OK ACAiNST— D ecision in. 

(1918) 46 I. A. 1 (9-10)-46 C. 566 (576'. 

(if sHi( — Peysou i iitoidcti lo /ioty — Di’risioN 
in snit if hindinff on^ mrrt /y on that ground. 

An intention that a suit should he for the benefit of a 
minor would not suppoit the plea of res judicata based 
upon the decree made in tliat suit. To maintain that plea it 
must appear from inspection of the record that the person 
whose interest it is sought to bind was in some way a party 
to the suit (242). (Lord Paruy.) ChaUDHRI AHMAD 
Hakhsh 7>. Seth Raghubar Dayal. 

(1906) 32 I. A. 229 = 28 A. 1(17) = 2 C. L. J. 413 = 

7 Bom. Ij. B. 912 = 2 a. L. J. 813 = 10 C. W. N. 115 = 

9 O. C. 7 = 8 Sar. 882 = 15 M. L. J. 407. 

Bond — Consideration for — Decision as to, in snit 

for interest — Effect of, in suhsequent suit to reco 7 'er priuei- 
pal. 

In a suit for Rs. 1,665, the balance due for interest on a 
l-)ond, the principal not being then due, the plaintiff alleged 
that it wa-s for interest on a bond for Rs. 12.000. But the 
defendant denied that the principal due under the bond 
was Rs. 12,000, and an issue was accordingly raised as to 
the consideration for the bond. 

Held, that the matter in issue in the suit was whether the 
sum alleged to be due for interest was due, and that the 
issue as to the consideration for the bond was a collateral 
rather than a direct issue in the suit (204). (Sir Richard 
Couch.) Misir Raghobardial v. Rajah Sheo Baksh 
Singh. (1882; 9 I. A. 197 = 9 C. 439 (445) = 

12 C. li. B. 520 = 4 Sar. 396 = B. & J.’s No. 70 . 

Bond — Consideration for — Decision as to, in suit 

for interest — Effect of, in subsequent suit for principal — 
Court i7i first suit not competent to try issue as to cofisidera- 
tion. 

The appellant sued the respondent for the recovery of a 
sum of Rs. 1,665 alleged to be the balance due for interest 
on a bond for Rs. 12,000, alleged to have l)een given by the ' 
respondent to the appellant. The principal under the bond 
.was not payable at the tirne, and the court in which that 
suit w'as instituted had no jurisdiction to try suits exceeding 
Rs. 5,000 in value. That court, however, found that the 
principal sum due on the bond was only Rs. 4,700, that the 
appellant was entitled to interest thereon, and that the 
appellant had admittedly been paid more than the amount 
he w'as entitled to for interest. It accordingly dismissed (he 
suit. 

In a subsequent suit brought by the appellant for the 
recovery of the principal sum of Rs. 12,000, which had then 
become due, and the balance of interest due under the said 
lx)nd, in a court having no pecuniary limit of jurisdiction, 
held, that the issue as to the amount of principal due on the 
bond W’as not res judicata between the parties (205). 

The issue raised in the first suit as to the consideration 
for the bond was a collateral rather than a direct issue in 
the suit. And the court in which the first suit was institut- 
ed had no jurisdiction to try the question of the considera- 
tion for the bond in a suit on the bond (204). (Sir Richa*'d 

Couch.) Misir Raghobardial v. Rajah Sheo Baksh 
Singh. (1882) 91. A. 197 = 9 C. 439 (446 6) = 

12 O. Ii. B. 620=4 Sar. 395 = B. & J.’s No. 70. 


C. P. CODE (ACT V OF 1908)— (Ov//^.) 

S. 11— Cases under— (Cr^w///.) 

—British Indian Court-Decision of— Effect of, in 

Amative State Nath^e State — Stiit in — Injunction restrain- 
tng—Suit in British Indian Conrt for— Maintainability. 

On the death of A, the owner of properties situated partly 
m British India (Bareilly) and partly in a Native State 
(Rampur), disputes arose between the plaintiffs and the 
defendants as to the title to the property situated in lioth 
places. In a suit instituted in the court of the Subordinate 
Judge of P>areilly, the plaintiffs obtained a decree declaring 
their title in respect of so much of the property as was situ- 
ate in Bareilly, and that decree was confirmed on appeal by 
the High ( ourt. Whilst that suit was pending, the defendants 
instituted another suit in Rampur against the plaintiffs 
claiming possession of the property situate in Rampur. 
Thereupon the plaintiffs instituted a second suit in the court 
of Bareilly against the defendants for a declaration that the 
prior decision of the liareilly Court (affirmed on appeal) 
operated as 'v.f judteata lietween the parties even in the 
Rampur court, and for an injunction restraining the defen- 
dants from continuing their suit in the Rampur Court. 

1 he High Court Iield that the prior decision of the Bareilly 
court did not operate as res judicata in the Rampur 
Court), that the plaintiffs were not therefore entitled to the 
declaration sought for, and that they were therefore not 
entitled to the injunction also. 

On appeal, their Lordships affirmed the judgment of the 
High Court. (Lord Atkinson.) MUSSUMAT MAQBUL 

Fatima rc amir Hasan Khan. (1916) 36 I. C. 710 = 

20 C. W. N. 1213 = (1916) 2 M. W. N. 163. 

C. P. C. of 1908, S. 92 — Suit under — Res judicata 
against public. See C. P. C. OF 1908, S. 92. 

-C. P. C. of 1908, O. 21, R. 63 — Claim suit under, 
regarding one property — Dismissal of — Attachment subse- 
quent of different property— Fresh suit in respect of— Main- 
tainability. Sec C. P. C. OF 1908, 0.21, R. 63— Clai- 
MAN'r UNSUCCESSFUL— Suit bv. 

(1890) 17 I. A. 150 (155)= 13 A. 53(61-2). 

— -('laim and allegations in two suits different — 
Claim same, though allegations different— Effect. See 

Cause of action— Identity— Test. 

(1878) 5 I. A. 149 (154; = 4 C. 190 (195-6). 

-^Coaiefcndofits — Res judicata between. 

Plaintiff and S were members of the same family, and 
there was a family arrangement or partition I>etween them 
which had been acted upon for a long time. In a suit 
brought, inter alia, against S and plaintiff by the decree- 
holder execution-purchaser of S’s share in the family pro- 
perty, the family arrangement aforesaid was, however, 
declared to be not binding on the said purchaser, and he 
was entitled to recover as against it. 

Held, that, from the fact that tlie arrangement was 
declared to he of no effect as between the decree-holder pur- 
chaser and the plaintiff, it did not follow that the arrange- 
ment was of no effect as between plaintiff and S, who were 
co-defendants in the decree-holder’s suit (4-5). (Sir James 
IV. Colvilc.) Dewan Manwar ALI V. Unnoda Per- 
SHAD Roy. (1879) 7 I. A. 1 = 6 C. 644 (652) = 

6 C.L.B. 71 = 4 Sar. 86 = 3 Suth. 697. 

Co-defendafits — Res judicata betweeti. 

K purchased certain property benami for a Zemindar. E, 
the son of K, who had died by that time, executed a convey- 
ance of the property, at the instance of the Zemindar, in 
favour of R. A, who had obtained a conveyance of the 
property from the manager of the estate under the Conrt of 
Wards, acting on behalf of the minor son of the Zemindar, 
who had died during the interval, sued for a declaration of 
her title to the property. To this suit she made K and the 
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C. V. CODE (ACT V OF 1908)— 

S. 11— Cases under —(Cfln<(/.) 

minor Zemindar parties, and her case was that K was a 
benamidar for her. The Subordinate Judge held that K was 
the benamidar of the Zemindar, and not of A (his widow), 
and dismissed the suit, adding an opinion that the Zemin 
dar himself would have l>een estopped from denying that 
the property l)elonged to R. On appeal, the District Court 
affirmed the judgment, but did not repeat the dictum ns to 
estoppel. 

In a suit brought by the plaintiff, who had obtained a 
conveyance of the property from K subsequent to the dates 
of the aliove judgments, against the Zemindar’s son, 
that the same did not form a res indirata^ as between K and 
the defendant, who were l)Oth co-defendants to A’s suit, to 
the effect that the property l)elonged to R (101). (/.ord 
Jhtnedin.) RAJA OF l)EO v. ABDULLAH. 

(1918) 45 I.A. 97 =45 C. 909 (918)= 16 A.L.J. 576 = 
(1918) M.W.N. 406=22 C.W.N. 891 = 8 L.W. 163 = 
24 M. L. T. 62-28 C.L.J. 192 = 20 Bom. L.E. 851 = 

45 I.C. 770 = 35 M.L.J. 46. 

C!o-defendants — Res judicata between — Bengal Land 

Revenue Sales Act of 1850 — Sale under — Suit to set aside, 
against Secretary of State and purchaser at the sale — Decree 
in favour of plaintiff in — Not res judicata between defen- 
dants inter sc. See BENGAL ACrrS— LAND REVENUE SALES 

Acr OF 1859, s. 33— Sun’ bv defaui/i er to set aside 
.SALE— Decree in favour of etc. 

(1898) 26 I. A. 151 (160) 25 C. 833 (843-4). 

— CT)-defendants — Res judicata l^etween — Hindu Law 

— Widow — Adoption by — Validity of — Decision as to, in re- 
versioner’s suit against widow and adopted son — Effect of, as 
1)etween widow and adopted son inter se. See HINDU J^AW 

—Reversioner— Widow— A D ornoN bv— Validiiv 
OK— decision as to. (1879) 3 Suth. 600. 

Co-heirs — Mortgage by deceasetl — Redemption of — 

Suit by one of heirs for — Dismissal of — Fresh redemption 
suit by another heir (minor at date of prior suit) — Main- 
tainability. Co-HEiRS — Mortgage by deceased — 

redemption of— Suit by one of heirs for — Dis- 
missal of. (1905)32 I.A. 229(241 2) = 28 A. 1(16-7). 

C’o-heirs — Mortgage by deceased — Redemption of — 

Suit by one of heirs for — Scope of — If on behalf of other 
heirs also — Redemption sought of entire properly. See (.'O- 

heirs— Mortgage by deceased — Redemfi ion of— 
Suit by one of heirs for— Scope of. 

(1905) 32 I.A. 229(242) = 28 A. 1 (17). 

Company — Winding up — Liquidator — Decision 

against — Debent ure-holder.s — Effect on. Sec COMP.ANY — 

Winding up— Ijquidator— Decision against. 

(1919) 47 I.A. 33 (40) = 43 M. 550 (562-3). 

Confirmation of judgment by King of Oudh — Con- 
dition of^ to make it complete — Absence of such confirmation 
—Effect. 

Judgment inter partes which required the confirmation of 
the King of Oudh to become a complete judgment but had 
not l)een so confirmed held not to be res judicata but to Ixr 
very important piece of evidence. CHOWDHRY Ghui.am 
Fukreed V, Rassak Bakhsh. E. & J.’s No. 32. 

Connected suits — Finding in one of — Binding 
character of^ tn the other — Parties in hvo suits, defendants 
same, but plaintiffs different. 

P, a talookdar, had two sons by different women. The 
plaintiff in the suit out of which the appeal arose w'a.s the 
widow of one of them. The first defendant, R, was the 
widow of K, the other .son, and the 2nd defendant was a 
boy whom R had purported to adopt. The plaintiff alleged 
that the adoption was invalid, and that, as the widow' of the 
brother of K, she was the heir of K, subject to his widow’s 


C. P. CODE (ACT V OF 19QB)~-(Contd:) 

S 11 — Cases under — (Contd.) 

intere.st. She brought the suit to set a.sitie the adoption. Her 
suit was therefore based on the footing that her husband 
and K were the legitimate sons of P. The defendants con- 
tended that plaintiff’s husband was only an illegitimate son 
of P, while K was his legitimate son. 

Both the District Judge and the High Court concurred 
in finding that plaintiff’s liusband was only an illegitimate 
son of P and dismissed the suit. Connected with the plain- 
tiff’s suit, both in the Original Court and the High (.'ourt, 
was another suit to set aside tlie adoption, l^rouglit liy an 
illegitimate son of K. claiming to be his heir according to 
the law applical)le to the .sudra caste. The plaintiff was no 
patty to that suit, Init the defendants were the same as in 
her suit. The two W'ere tried simultaneously, and the evi- 
dence in one was admitted in tlie other. In that suit the 
High Court expressed an opinion that K was an illegitimate 
son of P. 

On appeal to the P. C. from the decree dismissing her 
suit, the plaintiff, relying upon the finding in the connected 
suit that K was only an illegitimate son of P, contended 
that, as both her husband and K had l)een found to be the 
illegitimate sons of P, they could inherit from one another, 
and that therefore she was entitled to succeed as the heir of 
K, subject to his widow’s interest. 

Qiavrc, whether the plaintiff was entitled to avail herself 
of the finding of the High Court in the connected suit, to 
establish the illegitimacy of K (J82). (/,<ov/ I/obhonse.) 

(Lajai'ati Kadhika?'. Vasudeva Santa Singaro. 

(1892) 19 I.A. 179 15 M. 503(510) = 6 Sar. 218. 


C.V)n>ideration — Bond— Consideration for — Decision 

as to. .9fV (’.P.C. or 1908. S. 11 — (\aSES under— BOND. 


^ 4.' • • M 




between that co-sharer and opponent on basis of — Effect of, 
as regards anotlier sharer. Sec JUDGMENT — JUDGMENT 
NOT inter partes — AVj /W/V,/A/— ADMISSJ BILITV IN EVI- 

DFNCE— Co-sharers. 

(1923) 50 I. A. 121 (132-34) = 50 C. 446 (459-60). 

Cosis—Order as io^Kffect of, upon operation of 

rule of res judicata. 

A direction with regard to costs cun have no effect what- 
ever upon the judgment given in the issue raised hetween 
the parties to the appeal. The decision may therefore ope- 
rate as res judicata against a jarty even though there is no 
order for costs against him (787). (Sir Robert P. Collier ) 

Belchambers ?•. ashootosh Dhur. 

( 1880) 3 Suth. 785 = 7 C.L.R. 308 = 5 Sar. 736 ■ 


Bald. 369. 

Debtor— Gift deed by— Nature and operative cha- 
racter of— Decision as to, between him and donee— Effect 
of against creditors of donor. C.P.C. OF 1908 S 11 — 
Cases under— Gift deed. (1873) 12 B.L.E* 433. 

Debtor— Heirship to deceased— Decree declaring, in 

one cieditor’s suit — Effect of, against another creditor See 
Judgment— JUDGMENT in /v?//— H eirship. 

(1872) 14 M.I.A. 606 (616). 

Decision— Grounds for, and findings Underlying- 

Effect of, when decision itself as its stands not res judi- 
cata. See (^P.C. OF 1908, 8 . 11 — CONSTRUCTIVE ES 
TOPPEL. (1899)26 I.A. 175 (182-3) = 21 A. 606 (514). 

Decree — Favouralde decree — Finding adverse in 

spite of, if res judicata. See C. P. C. OF 1908 8 11 — 

Cases under— Finding adverse. 


Decree — Finding not embodied in. 

1908, 8. 11— Cases under— Finding 

EMBODYING. 


C. P. C. OF 

—Decree not 


30 
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Decree — Party to — Declaration of non-binding nature 

of decree — Suit by him for — Maintainability. DECREE 

—Party to. (1915) 42 LA. 171 (176) = 

37 A. 485 (493-4). 

Deed — Construdic'n of — .Miandonment of one — 

Claim in su])sequent suit on basis thereof. Sec DEED — 

CONSTRun iON- yVhandonmen'i of one. 

(1861) 11 MI A. 50 (72-3). 

Deed— Effect of — Decision as to — Kinding nature 

of. See Deed— Effect of— Decision as to. 

(1911) 141. C. 463. 

Deed — Estate taken uivier — Nature of — Decision as 

to. See Deed— Estate TAKEN under — nature of — 
Decision as to. (1904) 32 I. A. 17 = 27 A. 37. 

Deed — Nature and operative character of — Decision j 

as to, between parties to deed — Effect of, as against credi- 
tors of executant. See C. P. C. OF 1908. S. 1 1 — CASES 
UNDER — Gift deed. (1873) 12 B.L.E. 433. 

Defendant — Pn fornhi defendant — Dismissal of suit ' 

against — Effect. Sec C. P. C. of 1908. S. 11 — CASES 
UNDER- /Vd forffiti DEFENDANT. (1878) 5 I. A. 206^ ' 

2 M. 23. ■ 

Defendants with priiiv ipal and derivative interests — i 

Finding allowed to become finrd in favour of former by 
reason of his not being made party to appeal — Effect of, 
against latter impleaded therein. See APPE.-M. — DEFEN- 
DANTS SEVERAL. (1927)55 I. A. 7 = 6E. 29. 

Discovery — Person made party to suit only for pur j 

pose of — Decision in suit i f binding on. 

The assignee of A, who became insolvent in the year 
1867, brought a suit against the appellant to recover assets 
alleged to belong to the insolvent’s estate, of which the 
appellant had wrongfully become possessed. It was contend- 
ed by the appellant that a prior suit brought by the assignee 
against another brother of the insolvent (the appellant 
being also a brother of the insolvent) was a bar to the suit, 
because the appellant was made a party to it. 

It appeared, however, that in the prior suit the appellant 
was made a party, expressly, as the order termed it. for the 
purpose of discovery only, but that he was not treated as a 
party, that there was no decree against him, and that he 
was dispensed from attendance unless and until the plaintiff 
gave him notice, and that the Court never made any order 
about his costs. 

Held, affirming the Courts below, that the appellant must 
not be considered a party to the prior suit, so as to be 
bound or protected by a decree made in it (6). <^Lord Hob- \ 
house.) RaHIMBHOY HUBIBBHOV v. TURNER. 1 

(1892) 20 LA. 1 = 17 R. 341 (348) = 6 Sar. 256. , 

— -Donor — Decision between, and third party — Effect 

of, as between donee and third party. <See HINDU Law — 
JOINT FAMILY— Members OF— PARTITION BETWEEN— 

Shares obtained at— I.egal rouRSE of descent 
OF. (1886) 10 M. 16. 

Executing Court — Decision on point which it has no 

jurisdiction to determine — Effect of, in regular suit. See 

Executing court — Jurisdiction. 

(1876) 41. A. 66 = 2 C. 327. 

Execution application — Dismissal for want of juris- 
diction — Fresh application in case of — Not barred. See 

Execution Application — dismissal for want of 
jurisdiction. (1877) 4 I. A. 127 (136) = 

3 C. 47 (58). 

Execution proceedings — Decree — Construction of — 

Final order as nature of. I 


C. P. CODE (ACT V OF 1908)— (CV///^^.) 

S. 11— Cases under— 

A decree, based on a compromise, provided that a stated 
sum was payable to the plaintiff by the defendants as due 
up to a specified date, and that the said sum was to be paid 
by the defendants “in two year.s, with interest at 12 annas 
percent, per mensem.” On objection raised by the judg- 
ment-debtors in execution proceedings as to the rl.^t Of 
the decree-holder to interest on the decree amount after the 
period of two years provided by the decree, the executing 
court decided that the decree-holder was entitled to interest 
at the rate specified by the decree even after the period of 
the said two years, and up to the date of realisation. And 
that order was not appealed from. 

Held , that the order was binding on the parties, and that 
neither the executing court itself nor the High Court on 
appeal could at a later stage of the execution proceedings 
set aside that order and disallow interest after the lapse of 
the -said two year.s, {Sir Pickard Couch.) BENI RAM v. 

Nanhu Mal. (1884) 11 I. a. 181 = 7 A. 102 = 

4 Sar. 664. 

Execution proceedings — Judgment in suit in which 

decree passed — Binding nature of. See C. P. C. of 1908, 

vS. It— C asf:s under— Suit -Judgment final in. 

Execution proceedings — Laxv of res judicata if 

applicable in. 

In this case a Division Bench of the High Court referred 
to a Full Bench the question whether the law of res judicata 
applied in proceedings in execution of a decree, and the 
Full Bench answered the question in the negative. 

Their I.,ordships felt it unnecessary to express any opinion 
as to the answer of the Full Bench, though they guarded 
themselves against being understood as concurring in it 
(-10 I). {Sir Fames Peacock.) H AM KIKFAL ShuKUL 
MUSST. RUP Kuaki. (1883) 11 L A. 37 = 

6 A. 269 (273 4) = 4 Sar. 489. 

Execution proceedings — Limitation — Judgment- 

debtoPs plea of — Maintainability — Assi gnment of decree — 
Order prior recognizing, and allcnving assignee to execute 
decree — F.ffect. 

An application liy the appellant to be brought on record 
as assignee of a decree, and to have the decree executed was 
resisted by the judgment-debtors, who put the appellant to 
the proof of his assignment, alleged that the right to exe- 
cute the decree was barred by limitation, and rai.sed other 
defences. An order wa^^, however, made recognising the 
assignment and allowing the appellant to execute the 
decree. There was no appeal from that order, and an 
application for review of it was dismissed, the Court observ- 
ing that the order sought to be reviewed did not reserve 
any question of limitation for future determination. 

Held, that the order recognising the assignment and allow- 
ing appellant to execute the decree was a bar to a plea by 
the judgment-debtors in subsequent proceedings for execu- 
tion of the decree that execution was l^arred by limitation, 
both on the ground that the order legally included the rejec- 
tion of the plea of limitation, and on the ground that the 
said plea was in fact before the court and decided against 
the judgment-debtors. {Lord Moulton.) RaJA OF RAMNAD 
V. VeLUSAMI Thevar. (1920) 48 1. A. 46 = 

29 M. L. T. 345 = 23 Bom. L. E. 701 = 
(1921) M. W. N.51=13Ii. W. 290= 19 A. L. J. 168 = 

33 C. Ii. J. 218 = 26 C. W. N. 681 = 
69 I. O. 880 =40 M. L- J. 197. 

Execution proceedings — Mortgage — Decree for sale 

— Execution application on foot of particular decree — Dis- 
misssal — Fresh application on foot of another decree — Not 
barred. 

In a suit for sale on a mortgage, the plaintiff filed, an ap- 
plication in February 1905, against all the defendants'in the 
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S. 11 — Cases under— (C<?K/rf.) 

action, asking that a decree in the suit dated 15 —8 — 1902, 
might be made absolute, and for an order for the sale of 
the property. To this all the defendants except one, S, filed 
an objection alleging that the decree of 15 — 8 — 1902, was 
passed against S alone, and that a prior decree in the suit 
dated 25- — 8 — 1900, passed against them “ had become 
extinct ” by operation of the Statute of Limitation. The 
Court upheld their objection and dLmissed the plaintiff’s 
application. On a fresh application made by the plaintiff 
on 21 — 12 — 1905 for sale of the property, the same being 
based on the joint effect of the two orders absolute of 
21 — 12 — 1901 and 27 — 11 — 1905, held, that the same was 
not res judicata by reason of the dismissal of the prior 
application (44). 

The present application is different from the prior one. 
{Lord Mersey,) ASHFAQ HUSAIN v. GaURI SahAI. 

f 1911) 38 I. A. 37 - 33 A. 264 (271-2) = 
(1911) 2 M. W.N. 177 = 15 C. W. N. 370 - 
8 A. li. J. 332 = 13 C. L- J. 351 = 9 M. L. T. 380- 
13 Bom. L.E. 367 = 4 Bur. L. T. 121 = 9 I. C. 976 = 

21 M. L. J. 1140. 

Execution proceedings — Order errrneous in, made 

after notice to party aggriez’ed^Binding nature of. 

Though a court having jurisdiction to e.xecute a decree 
ought to di.smi.ss an application for execution upon the 
ground of limitation, although it is not set up or relied upon 
by the judgment debtor, still if, instead of dismissing the 
application upon that ground, it makes an order thereon 
for attachment, after notice served upon the judgment-deb- 
tor to show cause why the decree should not be executed 
against him, it must be considered to have determined that 
the decree was not barred, and its order, thougti erroneous, 
is valid and binding on the judgment delator, unle.ss reversed 
on appeal (131-2). {Sir Barnes Peaeoeh.) MliNGUI. 

Pershad Dichit V. Gkija Kant gahiki Ghow- 
DHRY. (1881) 8 I. A. 123 = 8 C. 51 (59-60) = 

11 C. L. R. 113 = 4 Sar. 248. 

Execution proceedings — Order final in ^Binding 

nature of, in subsequent stages of execution of same decree. 

A court executing a decree decided that the decree, on 
its true construction, awardetl future mesne profits, and that 
decision was not appealed against anti became final. 

Held, reversing the High Court that that decision, whether 
right or wrong, was binding unon the parties and tho.^e 
claiming under them, and could not in a later stage of the 
execution proceedings be set aside (43). 

The binding force of such a judgment depends not upon 
S. 13 of C. P. Code of 1877, but upon general principles of 
law. If it were not binding there would be no end to 
litigation (41-2). {Sir Barnes Peacoekj) RAM KiRPAL 
ShukuLv. MUSST. RUP KuaRI. (1883) III.A. 37 = 

6 A. 269 (274-5) 4 Sar. 489. 

■* Execution proceedings — Relief not granted by decree 
^f'der granting — Binding nature of. 

In a case in which a decree for possession did not con- 
tam a direction for payment of me.sne profi's, the plaintiff 
applied for payment to him of mesne profits accrued due 
after the date of the decree and the court made an order in 
a^umed execution of the decree giving him mesne profits. 
This order not proceeded with for some iea.«on, and a 
fresh application subsequently made for the same purpose 
was dismissed on the ground that the decree did not award 
mesne profits. On a contention being raised that the sub- 
sequent order was illegal and without jurisdiction inas- 
much as the Court was bound by the prioi order, held, that 
the prior order was no decree, was made without juris- 
diction and was not a bar to the dismissal of the subsequent 


C. P. CODE (ACT V or 190B)— (0«/tf .) 

S. 11— Cases under —(Ci?«/£/.) 

I 

I application. {Lord Davey.) KaLKA SiNGH v. PaRASRAM. 

(1894) 22 I. A. 68 (70) = 22C. 434 (440) = 
E. & J.’s No. 137=6 Sar. 646 = 6 M. L, J. 14 

• 

Executor — Sale invalid by — Heir’s suit to set aside, 

and to recover property — Maintain ability-^ Administration 
summons prior by heirs against executor — Order in, direct- 
ing executor to account for proceeds of same sale — Effect^ 

See Executor— Sale by— Invalid Sale. 

(1874) 2 I. A. 18 (26X 

Executor — Transfer of estate to Administrator- 

General by — Declaration of invalidity of, and accounts 
against executor — Beneficiaries’ suit for — Decision in, up- 
holding transfer and dismissing suit — Accounts of dealings 
with estate by executor — Subsequent suit by beneficiary for 
—Maintainability. See EXECUTOR— TraN5;fer OF ES- 
TATE TO Administrator-General by. 

(1895) 22 I.A. 203 (207) = 22 C. 1011 (1016). 

Ex parte decision — Scope and effect of. See P. C. — 

tWVilSX.— Ex parte DECISION. (1879) 6 C. L. E. 121. 

Ex parte decree — Application under O. 9, R. 13 to 

set aside — Dismissal of — Suit subsequent to set aside decree 
and sale in execution thereof as being fraudulent — Maintain- 
alulity. C. P. C. OF 1008. O. 9, K. 13— Ar parte 
, DECREE— APFTJCATION TO SET ASIDE— REJECTION OF 

—Suit subsequent to set aside decree and sale 
IN execution thereof as being fraudulent. 

(1901) 28 c. 475. 

-Finding — .Adverse finding — Decree favourable in 

spite (>f — Finding if res judicata in case of. See C. P. C. 

OF 1908. s, 11 — Cases under — Mortgage- Posses- 
sion — M okTGA(;E w'li H — Redemp'I'ion of — Suit for 

(1870) 13 M. I. A. 404 (412). 

Plaintiff, the survivor of two brothers, sued the widow 

of his deceased brother for the recovery of possession of the 
property held by the deceased on the ground that the 
brothers were joint in estate, and that the plaintiff was en- 
titled to the property by survivorship. The widow maintained 
that the brothers were separate, and claimed a widow's estate 
in the property of her husband. She further maintained 
that the question liad been conclusively determined in her 
favour in a former suit between her and the plaintiff. The 
High ('ourt determined the plea of res judicata in her favour 
and dismissed the plaintiff’s suit. They also enquired into the 
question of fact and held that the brothers were joint in 
estate. 

In an appeal preferred by the plaintiff against the decree 
of the High Court, held, that the finding in the judgment of 
the High Court, that the brothers were joint could not be 
held conclusive against the widow, inasmuch as the decree 
was not based upon it, but w’as made in spite of it ( 34 ), 
{Sir Robert P. Collier.) RUN lUHADOOR SiNGH v. 
Lachoo KOER. (1884) 12 I.A. 23 = 11 C. 301 (306) = 

4 Sar. 602. 

In a suit by a Zemindar for possession of chur land 

from his tenants the latter pleaded ( 1 ) an occupancy right and 
(2) that the suit was premature. The Court of F'irst Instance 
dismissed the suit on the ground that it was premature, but 
held that there was no occupancy right. On appeal by the 
Zemindar to the High Court, the tenants filed a cross-objec- 
tion to the finding that there vs as no occupancy right. The 
High Court affirmed the decree on the ground that the suit 
was premature, and upon the cross-objection affirmed the 
finding that there was no occupancy right. Held, that the 
finding as to occupancy right would not found an actual 
plea of res judicata against the tenants, because, having 
succeeded on the other plea, they had no occasion to go 
further as to the finding against them (55). {Lord Dune- 
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Midnapuk Zkmindauv Co. 7-. Nakksh Nakavan. 
KOY. (1920) 48 I. A. 49 48 C. 460 (467-8) = 

14 L. W. 265-30 M. L. T. 279 = 64 I. C. 231 = 

(1922) P. C. 241, 

— - — Finding — Connected suits — Finding in one of — 
l^inding nature of, in the other — Defendants same hut 
jjlainlit’fs different in the suits. Stv C. V. C. OF 1908, 

S. 1 1— Casks undkk— ConnkC'i ed suits. 

(1892) 19 I. A. 179 (182) = 15 M. 503 (510). 

Finding - Decision as it stands not itself res judicata 

— Findings vnuleiiying, if have tliat effect. Sec C. F. C. OF 
1908, S. 1 l~CONSTRU(n’IVE KSTOFPET. 

(1899) 26 I. A. 175 (182-3) = 21 A. 505(514). 

pending — Decree not embodying — PIffect of finding 

in case of — Judgment recording finding and graining relief 
on foot of it. .SVt' C. P. C. OF 1908, S. 11— CASES UNDER 

—Hindu Law— Reversioner— PRESUM niVE rever- 
sioner — Status of. (1898) 25 I. A. 102 21 M. 344. 

Finding — Decree not embodying — P'.ffect of finding 

in case of. See C. P, C. OF 1908, S. 11— C:aSES UNDER 
— ISSU E— U NN ECESSAR V ISSUE. 

(1924) 51 I. A. 293 (299, 303)- 51 C. 631. 

Poinding — Defendants with principal and derivative 

interests — Finding final in favour of former — Effect of, 
against latter. See APPEAR— DEFENDANTS SEVERAL. 

(1927)55 I. A. 7 = 6 R. 29. 

Finding — Issue — Finding on. See P. C. OF 1908, 

S. 11 — C.ASES UNDER— ISSUE. 

Gift deed — Nature and operative character of — Deci- 
sion as to^ between domor and donee — Effect of ^ as agatnst 
creditors of donor. 

M, a Hindu lady, executed in favour of her daughter what 
purported to be an immediate and absolute gift of certain 
property to iier. The daughter died, and, in a suit brought 
by the plaintiff, her husband, for recovery of possession of 
the property covered by the deed, the question was, whether 
as contended by the plaintiff, the deed was an immediate 
and absolute gift of the property to his wife, or, as contend- 
ed by M. the defendant, it was intended to be operative only 
so far as to convey the property after her death. It was not 
the case either of the plaintiff or of M that the deed was a 
fraud against the creditors, and was therefore altogether 
void or inoperative. 

It appeared, however, that B, a creditor of M, had insti- 
tuted a suit against M, to which the plaintiff a1x>vemention- 
ed became a party by intervention, for the purpose of set- 
ting aside the deed in question, on the ground that it was 
fraudulent as against creditors, that both the suits were 
tried together, and one judgment was delivered in both. The 
substance of the judgment was that the deed was altogether 
colorable, being intended to have no operation whatever, 
and that it was fraudulent as against creditors. On that 
ground a decree was given for B in his suit, and for M in 
the suit against her by the plaintiff. There was no appeal 
against the decision in B*s suit, and therefore the judgment 
in that case became final. 

Held, that the judgment in B’s suit did not operate as an 
estoppel in plaintiff’s suit against M, because the parties 
were not the same, and the same issue was not involved in 

the two suits. 

In B’s suit the issue was fraud or no fraud against the 
creditors. As Ijetween the parties to plaintiff’s suit against 
M, the issue did not arise as to whether the deed was frau- 
dulent as against the creditors, nor whether it was absolu 
tely colorable and void, iSir Robert P. Collier.') RaM- 
ANUGRA NARAINz'. MAHASUNDUR KUNWAK. 

(1873) 12 B. If. B. 433 = 3 Sar. 277. 


C. P. CODE (AC’i' V OF 190B)~(Contd.) 

S. 11— Cases under— (6Wr/.) 

Grant to two persons and their male descendants — 

Grantees under — Daughter of one of — Suit by^ for share of 
profits of estate granted, against son of another — Decree 
allcnoing — Effect and scope of — Partition and rec(n>ery of 
share of property granted — Suit by her subsequently for — 
Prior decision if and to 7vhat extent res judicata in. 

A, one of the grantees under an inam grant to M and A 
and their male descendants in perpetuity, died leaving K, an 
only son. Then M died leaving three daughters only. The 
daughters of M instituted a suit against K for the recovery 
of their share of the profits of the estate coveretl by the 
grant in right of their father and obtained a decree for the 
recovery thereof. K died afterwards, leaving the defendant, 
his only son. In a suit l)rought by the daughters of M 
against the defendant for a partition of the estate covered 
by the inam grant and the recovery of their share of the said 
estate, held, that the decision in the suit brought by the 
daughters of M against K was res judicata in their favour 
to the extent that they were entitled during life to the three 
defined shares of annual income of the estate, but was not 
res judicata in their favour so far their claim to partition 
was concerned (303). {ford Blanesburgh.) SUBHAN ALI 
7'. IMAMI BeouiM. (1925) 52 I. A. 294 = 52 C. 971 = 
23 A. L J. 667 = 88 I. C. 347 = (1926) M. W. N. 536 = 

21 N.L.R. 117 = 30 C W. N. 122 = 
A. I. R. 1925 P. C. 184 = 60 M. L. J. 136(142 3). 

Heir-at-Jaw — Executor — Sale hy — Suit to set aside, 

and to recover property — Maintainability — Administration 
summons prior by heir against executor — Order in, directing 
executor to account for proceeds of same sale — Effect. See 

Execu'I'or— Sale bv — Invalid Sale. 

(1874) 2 I. A. 18 (26). 

Heir-at-law — Suit to recover portion of inheritance — 

Limitation for — Suspension of, during period of particular 
litigation — Issue as to — Decision adverse on, in suit by same 
plaintiff to recover another portion of inheritance — Effect. 

See Deceased — Heir-at-t.aw — Suit to recover por- 
tion OF inheritance. (1874) 22 W. R. 165. 

Heirship to deceased — Decree declaring, in suit by 

one creditor of deceased — Effect of, as against another 
creditor of his. See JUDGMENT — JUDGMENT in rem — 

Heirship. (1872) 14 M. I. A. 605 (616), 

Hindu Law — Adoption — Adopted son — Adoptive 

mother — Liligation conducted after adoption by — Decision 
in — Effect on adopted son of. See HINDU LAW — ADOP- 
TION — Adopted son — Adoptive mother — Litiga- 
tion CONDUCTED, ETC. 

(1888) 15 I A. 195 (203, 206-7) = 16 C. 40. 

Hindu Law — Adoption — Authority to adopt--Vali- 

dity of^Decision as to, between widow and adopted son — 
Effect of, as between reversioners and another boy adopted 
under same authority. See HiNDU LAW — ADOPTION — 

Authority to adopt— Validity of— Decision as 
to, between widow, etc. (1862) 9 M.I.A. 287 (302). 

Hindu Law — Adoption — Status of — Finding as to — 

Effect of, i):ter partes — Properties in two suits different. 

See Hindu Law — Adoption — Status of — Finding 
on— Effect of, iiiter partes. 

(1884) 12 I. A. 16 (21) = 8 M. 219. 

Hindu Law — Adoption of — Status of — Finding of. 

Committee of Oudh talookdars as to — Effect of, in civil 
suit — Finding affirmed by Financial Commissioner. See 
Hindu law— a dcption— Status of— Finding on— 
Oudh talookdars. (1907) 34 I. A. 126 (131)*= 

29 A. 519 (632 3). 

Hindu I.aw — Adoplion — Status of -Finding of Courts 

of Nizam’s dominions as to — Effect of, in British Indian 
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Courts. See HINDU Law— ADOPTION — STATUS OK— 

Finding on— Nizam’s dominions. 

(1928)56 I. A. 21 (29.) 

—Hindu Law — Adoption — Validity of — Decision as to 

—Effect of, in subsequent suit — Court disposing of first suit 
not competent to try second. See HINDU Law — ADOP- 
TION— Will— DECISION AS TO. 

(1882) 9 I. A- 197 (203)= 9 C. 439 (444). 

Hindu Law — Adoption — Validity of — Decision as to 

— Reversioner intervening in suit — Effect on. See C. P. C'. 

OK 1908. s. 11 — Cases under— Intekvenok in suit. 

(1876) 2 I. A. 283 (285) -1C. 144. 

Hindu I.aw — Adoption — V^alidity of — Decision as to. 

in reversioner’s suit against widow and adopted son — Effect 
of, as between widow and adopted son niter se. See HINDU 

Law — ADOR noN — V alidity ok — Decision as to — 
Widow and Adofi'ed son — Reversioner’s Suit 
AGAINST. (1879) 3 Suth. 600. 

Hindu Law — Adoption -Validity of — Decision as to, 

in suit between widow and adopted son — Effect of, against 
widow’s heirs. See HINDU LAW— ADOFI ION — VaLIDITV 

t)K — D ecision as to — Widow and ADoni i) .son- 
suit BETWEEN. (1906) 33 I. A. 156 (164)- 

28 A. 727(740). 


C. P. CODE (ACT V OF 1908)— (Cr'//AA) 
S. 11 — Cases under — {Conui.') 


Hindu Law— Reversioner — Presumptive reversioner 

— Status of — Decree declaring — Effect of, on actual rever- 
sioners not parties. See under IIINDU LAW — REVERSIONER 

—Presumptive Reversioner— Status of— Decree 

DECLARING. (1904) 31 I. A. 67 = 

26 A. 238 (243-4) and (1916) 43 I. A. 207 (209) = 

39 M.634 (637-8). 

^Hindu l.aw — Reversioner — Presumptive reversioner 

— Suit by or against on behalf of estate — Decree in — Effect 
of, on actual reversioner. See HINDU LAW — REVER- 
SIONER— Pkesum PTIVE Reversioner — S uri' in- ok 
against, on behalk ok p:state — Decree in. 

Hindu I .aw — Reversioner — Presumptive reversioner 

— Widow — Alienation intendeil by — Suit to restrain — Dis- 
missal for default of — Actual alienation subsecjiient — Suit to 
set aside — Not barred. See IIlNDU Law — WIDOW — 

Reversioner — Alienation in'i ended b\ — Presump- 
tive Reversioner’s Sun* to restrain. 

(1888) 151. A. 156 (158) = i6 C. 98 (102). 


Hindu I. aw — Reversioner — Presumptive reversioners 

—Suit by .some only of — Dismissal of — Effect of, again.st 
others not parties. See HINDU LAW — REVERSIONER — 


Presumptive Reversioners — suit by someonly ok. 


(1888) 151. A. 156(157)- 16 C. 98 (101). 


Hindu Law — Daughter — Decree for or against — 

Effect of, against reversioners. See HINDU l.AW — DAUGH- 
TER — Decree for or against. 

(1893) 20 I. A. 183 (191 2) 21 C. 8. 

— -Hindu Law — Imparti))le estate — Holder of — Eldest 
s<m of last — l^egilimacy of — Decision as to, in suit by one 
of younger sons to recover estate from him — Effect of, as 
against another younger son by different wife of last holder. 

See Hindu Law— Impartible Estate— H oi . dek ok— 
Eldest son ok last— Legitimacy ok. 

(1871) 14 M.I.A. 367 (375-G). 

Hindu Law Joint family — Manager — Suit by or 

against — Decree in — Effect of, against other njembers. See 

IIlNDU l.AW — J oint P'amily — Manager— Suit by or 
AGAIN.ST — Decree in— Ekkect ok, against other 
Members. (1914) 4i I. A. 216 = 36 A. 383 = 

(1927) 54 I. A. 122-51 B. 450. 

- — Hindu Law — Joint family — Partition. See C. P. C. 

OK 1908, s. 11 — Cases under — Par'i ition. 

Hindu I^aw — Religious Endowment — Idol — Family 

idol — Suit by, for declaration that certain property is debut- 
lei — Maintainability — Prior suit between members of family 
as Shebaits for scheme — Decision in, that property in ques- 
tion was not debutter — Effect. See HINDU Law — Rej.1- 

Gious Endowment-Idol— Family Idoi^Suit by, 
FOR Declaration, etc. (1927) 54 I. A. 238 (245)’ 

Hindu Law — Religious Endowment — Shebait--Decree 

for or against — Effect of, against succeeding Shebaits. See 

Hindu Law — Religious Endowment — SHEBAri' — 
Decree for or agains'i— Effect of, again.st 

SUCCEEDING SHEBAITS. 

Hindu I/aw — Reversioner — Daughter — Decree for or 

against — Effect of. A'tr C.P. C. of 1908, S. II — CASES 

UNDER — Hindu Law — Daughter. 

(1893) 20 I. A. 183 (191 2) = 21 C. 8. 

Hindu Law — Reversioner — Presumptive reversioner — 

Status of — Decree declaring — Effect of, inter pnr/es^T>C‘ 
claraxion not emlx>died in decree — Judgment doing .so and 
granting r^^ef on foot of it. See HINDU Law — Rever- 
SIONER— PRESUMITIVE KeVERSIONER— STATUS OK— 

Decree decliking— What amounts to. 

.[ (1898) 25 I. A. 102 = 21 M. 344. 


Hindu l,aw — Reversioner — Reversionaiy character. 

of — Probate Court — Decision of — Effect of, in civil suit. 
See PROB VI E — I'ROCKEDINGS FOR— CAVEATOR — RE- 
VKKSIONAKV CHARACTER OK. (1916) 43 I.A. 91(98-9) = 

43 C. 694(704). 

Hindu J.aw — Wi low — .Suit against — Decree in — 
Suit by her to set a>i(le, on ground of fraud — Dismissal of 

— Reversir)ner’s suit .''ubsequent in respect of same property 
after widow’s deatli — ■Maintainability. See HINDU LAW — 

WTDow — Surr .\GAiNST — D ecree in — S urr by her 
TO SET ASIDE, ETC. (1914) 41 I. A. 267 (272) = 

42 C. 244 (249 50). 

Hindu l.aw — Widow — Suit against — Decreein — Will 

of husband giving widow’s estate and power of appointment 
to widow — Suit against widow in case of, before appoint- 
ment by her — Decree in — Effect of, on heir subsequently 
appointed by her under power. Sec HINDU LAW — WIDOW 

— Sun AGAINS'I' — Decree in — Will oi- Husband, 
ETC. U884) 11 I. A. 197(207) = 11 C. 186(197). 

Hindu Law — Widow— Suit by or against — Decree in 

^Re.< iiidieata again.st rever.sioners. .Vtr HINDU LAW — 

Widow — Suit ii\ or againsp- Deckke in — Res judi- 

eata AGAINST REVERSIONERS. 

Income of estate — Share in — Right to— Decision up- 
holding —Effect of, on question of right to partition and 
recovery of share of estate. See C. P. C. OK 1908, S. 11 — 
Cases under— Grant to two Persons, etc. 

(1925) 52 I. A. 294 (303) =52 C. 971. 

Interest — Suit for — Dismissal of, on ground of usury 

— I’rincipal — Suit subsequent for— - Maintainability. See 

Bengal Regulation.s— iN'rERKsr Reg. XV ok 1793 — 
IN'J’ERKST. (1847) 4 M. I. A. 201 (219). 

— ■■ -Interlocutory jiid lament — Binding; nature of. 

An interlocutory judgment in a suit is binding upon the 
parlies in every proceeding in that suit (41). (^Str Barnes 
Peacock.) Ram KIRPAL SHUKUL V. MUSST. RUP KuaKI 
(1883) 11 L A. 37 = 6 A. 269(274) = 4 Sar. 489, 

Intel loentory matter --Jnd stineni in — Binding 

nature of. 

A decreee-holder consented to the appointment of a 
Receiver of his judgment-debtor’.s properties and to a scheme 
of administration which contemplated the gradual extinctio 
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of debt out of revenue, if feasible, as beinp; preferable to the 
throwing of large blocks of property on to the market for 
sale. Subsequently, the decree-holder changed his mind, 
and applied for the discharge of the Receiver, insisting on 
his right to proceed to bring the properties at once to sale in 
execution of his decrees. That application was dismissed. 
On an application subsequently presented by him for the 
same purpose, //i’/i/ that, tnere hav ing been no departure 
from the terms of the consent order, the order dismissing 
the prior application operated as a bar to the maintainability 
of the subsequent application. 

Ihe binding force of a judgment in an interlocutory 
matter depends not upon S. 11 of C.P. Code of 1908 but upon 
general principles of law. (Lord S/mw.) SlR KaMESHWAR 

Singh v. Hitendra Singh. (1924) 3 Pat. L. T. 491- 

20 L. W. 466 = A. I. B. 1924 P. C. 202 - 
36 M. L. T. 179 = 81 I. C. 576 = 22 A. L. J. 968 = 
26 Bom. L. B. 1153=40 C. L. J. 431 = 29 C.W.N. 413 = 

3 Pat. L. B. 180 47 M. L. J. 286 (292 3). 

2fiterV£iitiofi in snit — Application , or— Rejection of 

— Effect of — Decision in suit if hindinc; on applicant. 

A party whose application to intervene in a suit has been 
refused is not bound by the decree in that suit. 

It has been contended that the plaintiff was not a party to 
the suit of R \ that his application to intervene in it having 
been refused, it would be unjust and inconsistent to hold 
him bound by the decree ; and that the decision followed so 
promptly on the refusal to allow him to intervene that he 
could not reasonably be expected in the interval either to 
appeal against the order of refusal or to institute a suit as 
supplemental to the one in wdiich he sought to intervene. 
Their Lordships concur in this view of the subject. As the 
law allows a party interested to intervene in the suit, that 
right should not be rigorously dealt with. There is much dan- 
ger in India of secret collusion. Their Lordships think that 
the defendant who obtained his decree so shortly after the 
above refusal, in the absence of the party really interested in 
conte-sting the matter, should not lx? permitted to prevail l)y 
this objection (487-8). (Lord Justice Turner.) TARAKANT 
BaNNERJEE V. PUDDOMONEY DOSSEE. 

(1866) 10 M. I. A. 476 = 5 W. B. P. C. 63 = 

I Suth. 631 = 2 Sar. 184. 

The refusal to make a person a party to a suit cannot 

be treated as having the same effect as an order to the opposite 
effect. (Lord Salvesen.) KaLA ChanD BaNNERJEE C'. 
Jagannath Marwari. (1927) 64 I. A. 190 (195) = 

64 C. 696 = 29 Bom. L. B. 882 = 101 1. C. 442 = 
31 O. W. N. 741 = 26 A. L. J. 621=46 C. L. J. 544 = 
39 M. L. T. 5 = 26Ii. W. 263=A I. B. 1927 P. C 108 = 

62 M. L. J. 734. 

Intervenor tn suit or in appeal therein — Decision 

in that suit or appeal if binding on. 

The respondent, claiming to be the adopted son of 
sued to set aside certain putni leases granted by his adoptive 
mother, on the ground that she had exceeded her powers, 
as a Hindu widow, in granting them. The appellant inter- 
vened in that suit, on the ground that he was the heir of 6^, 
and, as the heir, had a right to intervene to dispute the 
title of the respondent as his adopted son. An issue was 
raised in the suit — whether it was before or after the appel- 
lant intervened w'as not clear — upon the question of the 
validity of the respondent’s adoption , and it was decided 
in favour of the respondent. As the trial Judge also held 
that the putni leases could not be set aside, the putnidars did 
not appeal from his decree. But the appellant did against 
the finding in favour of the adoption, but failed in the 
appeal. A second appeal preferred by him on the point was 
equally unsuccessful. 

Held, in a subsequent suit brought by the appellant 
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against the respondent raising the same issue as to the vali- 
dity of the respondent’s adoption, that the suit was barred 
by reason of the decision in the former suit ( 285 ). (^/> 

Montague E. Smith.) KRISHNA BEHARI ROY v. BROJES- 

WARI Chowdranee. (1876) 2 I. A. 283 = 1 C. 144 = 

25 W. B. 1=3 Sar. 559 = 3 Suth. 213. 

-During the pendency of a suit, a third person inter 

vened alleging a right derived from the plaintiff prior to the 
institution of the suit. The Court of First Instance dismissed 
the suit. The plaintiff alone appealed. The first appellate 
court reversed the decree of the court below but its decree 
did not specify the relief granted. That decree was affirmed 
by the High Court. Throughout the proceedings in the 
appellate courts the third party did not intervene. On 
appeal by plaintiff to the Privy Council, it was contended 
for him that their Lordships should decide the right of the 
third party who intervened. Held, that there was nothing 
in the record to conclude any question which might there- 
after arise between the third party and the plaintiff, although 
it might be that the third party, not having appealed, and 
not having taken any further part in the suit, might be 
barred from any claim against the defendant. Their Lord- 
ships therefore declined to adjudicate upon the right of the 
third party (300). (Sir Montague E. Smith.) LaLA SHAM 
SOONDAR LAL V. SOORAJ LAL, (1876) 3 Suth. 298 = 

Bald. 20. 

The question was whether a portion of land belonged 

to lot 104 or lot 100, which were conterminous lots of land. 
The plaintiff-iespondent, the owner of lot 100, claimed 
the disputed land as part of that lot. The defendant- 
appellant claimed it as a part of lot 104. 

It appeared that in a prior pending appeal to the P. C. 
the plaintiff-respondent applied (o be made a party-res- 
pondent and invoked their Lordships’ decision on the self- 
same (juestion, r'/c., whether the land in question was part 
of lot 100 or of lot 104 ; and that lie was added as a party- 
respoiulent ; and was allowetl opportunity of supporting 
his case, but that the Privy Council decided against him, 
though it did not impose costs upon him. 

Held, that the prior decision of their Lordships was a 
bar to the subsequent suit. (Sir Robert P. Collier.) BEL- 
CH AMBERS 7^ Ashootosh Dhur. (1880) 3 Suth. 786 = 

7 C. L. B. 308 = 6 Sar. 736 = Bald. 369. 

Intervenor in suit or appeal therein — Decision in that 

suit or appeal if binding on — Witnesses — Cross-examina- 
tion of — Opportunity for — Refusal of — Effect of. See C. 

P. C. of 1908, S. 11— Cases UNDER — Witnesses. 

(1875) 2 I. A. 283 (286-7) = 1 C. 144 (147). 
Issue — Collateral issue — Finding on — Effect. See 

C. P. C. of 1908, S. n— C ases under— Bond -Consi- 
deration FOR. (1882) 9 I. A. 197 (204) = 

9 C. 439 (446-6). 

Issue — Dnproper issue — Finding on — Effect of-^ 

Acceptance and treatment of issue by parties as main issue, 
Semble, the finding on an issue, which though improperly 
raised on remand by the P. C., was accepted by both 
parties, and was treated as the main question in the suit, 
and the decision on which issue became final by reason of 
the aggrieved party abandoning an api>eal to the P.C. which 
he had begun, will be treated as res judicata. (Lord 
Macnaghten.) THAKUR TIRBHUWAN BAHADUR SiNGH 

V. Raja Rameshar Bakhsh Singh. 

(1906) 33 I. A. 166 (164) = 28 A. 727 (740) = 
10 C. W. N. 1066 = 8 Bom. L. E. 722 = 3 A.I 4 .J. 696 = 

4 C. L. J. 405 = 1 M. L. T. 266=9 O. C. 377 = 

16 M. L. J. 440- 

Issue — Incidental issue — Rent suit —Title in — Issue 

as to— Decision on— Effect of, in civil suit subsequent be- 
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—Rent Suit— Title in. 

Issue — Poiftt covered by — Decision on — I mplication 

of. 

A Irfsrtter which was in issue in a suit must be taken to 
have been decided by the judgment therein. {Lord West- 
bury.) SRIMUT RaJAH MOOITOO ViJAYA R. B.G. TeVAR ' 
V. Katama Nachiar. (1866) 11 M. I. A. 60 (73) = 

10 W. E. P. C. 1 = 2 Sar. 212 = 2 Suth. 46. 

Issue — Point not covered by — Finding on — Liffeci of. 

Held., that the expression of opinion in a judgment of the 
High Court in Special Apoeal on a point which was not 
raised either in the lower courts or in the grounds of 
Special Appeal and on w’hich there Nsas no issue would not 
operate as res judicata under S. 13 of the Code of 1882. 
{Sir Richard Couch.) BlTTO KUNWAR v. KeSHO PER- : 
SHAD. (1897)24 1. A. 10 (18) = 19 A. 277 (288) = , 

1 C. W. N. 265 = 7 Sar. 131. 

Issue — Point not awered by ^Parties invoking deci- 
sion on — F.ffect of finding on point in case of. 

If both parlies invoked the opinion of the Court upon tnis 
question, if it was raised by the pleadings and argued, their 
Lordships are unaljle to come to the conclusion that, merely 
because an issue was not framed which, strictly construed, em- 
braced the whole of it, therefore the judgment upon it was 
ultra vires. To so hold would ap[>ear scarcely consistent w ith 
the case reported in 13 M.I.A. 573, wherein it was held that 
in a case where there had been no issues at all, but where 
nevertheless it plainly appeared what the question was which 
was raised by the parties in their pleadings, and was actually 
submitted by them to the Court, the judgment upon it was 
valid. {Sir Robert P. Collier.) SOORJOMONEE DayEE 
t'. SUDDANUND MOHAPAITER. (1873) Sup I.A. 212 = 

12 B. L. R. 304 = 20 W. E. 377 = 3 Sar. 285 = 

2 Suth. 899. 

Issue — Point not cin>ered by — Parties and Ccurt 

proceeding on footing that it was — Finding on po.nt in 
case of — Effect of. 

C, who had first adopted the plaintiff and subsequently 
adopted made a will dividing his ancestral and personal 
estate between the plaintiff and By in a certain manner. I 
Plaintiff having disputed C^s competence to make the said 
will, C disowned the plaintiff as his son, and purported to 
deprive the plaintiff of the share of the property given to 
him thereunder in pursuance of a clause in the will to that 
effect. Thereupon the plaintiff filed a suit, inter aliay 
against C and B to set aside the will on the ground that the 
property disposed of by it was all ancestral, either as having 
been originally acquired by C by inheritance from his father, 
or as having been purchased by him with the income of 
ancestral estate, and that C was not therefore competent to 
dispose of the same by will. 

Though the point as to the nature of the property pur- 
chased out of the income of ancestral property was not as 
distinctly raised by the issues in that suit as it might have 
been, still it appeared clearly from the proceedings that ^e 
plaintiff sought for a decision on that point, that C opposed 
him on that footing, and that the point was decided by the 
court against the plaintiff. 

Heldy that the question whether the property purchased 
by C out of the income of ancestral estate was itself ances- 
tral or not and therefore disposable by C by will was res 
judicata between the plaintiff and B f2l9). {Sir Robert P. 
Collier.) SOORJOMONEE DaYEE v. SUDDANUND 
MOHAPa'ITER. (1873) Sup. I.A. 212 = 12 B.L.E. 304 = 

20 W.E. 377 = 3 Sar. 286 -2 Suth. 899. 

^^ssue — Property comprised in suit but claim to it not 

in issue nor heard and decided— Dismissal of suit — Effect 
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of, on right to that property. .SV^* C. P. C. of 1908, S. 11 

—Cases under — Property- Claim to, not in issue, 
ETC. (1891) 18 I. A. 165 (176 7; =19 C. 169 (172-3). 

Issue — Unnecessary issue — Finding oHy insisted an 

by parties and embodied in decree — Effect of. 

A suit for khus possession of land was resisted on the 
ground that, as tiefendants had jotedari rights in the land, 
the plaintiff was in any event not entitled to recover khas 
possession. Tne plaintiff maintained, and the first Court held, 
that a decision on the question of the jotedari right set up was 
unnecessary. The defendants, however, insisted that a deci- 
sion on that question was necessary and urged that point 
in their appeal from the de.ree for possession passed by the 
first Court. The appellate Court went into the point, held 
against the defendants thereon, and affirmed the decree 
below. The decree drawn up on appeal did not, however, 
expressly refer to the jotedari right. 

Ileldy that, whether or not tlie decision of the point was 
neces.sary, the defendants having in>isie(l u[jon the decisitui 
of that point by the appellate ('ourt, and that Court having 
decided the same against tlie defend.mls, the issue as to the 
jotedari right was r.’.f judicata against the defendants. 

The decree, though did not expressly refer to the jote- 
dari right, must be deemed to liave given effect to the find- 
ing in the judgment. {Sir John Edge.) MidN.APUR 

Zemindari Co., ltd. v . Xakesh nakain Roy. 

(1924) 61 I.A. 293(299 303) = 51 C. 631 = 
26 Bom. L. R. 651= A. I. R. 1924 P. C. 144 = 
35 M. L. T. 169 20 L. W. 770 23 A. L. J. 76 = 

(1924) M. W. N. 723 80 I. C. 827- 29 C. W. N. 34 = 

47 M. L. J. 23. 

Judgment not inter partes — Res judicata' — Admissi- 
bility in evidence. See JUIK'.MENT— JUDGMENT NOT 
inter partes. 

I^dud — Distriii in which it is situate — Decision as to 

— Binding nature o/\ in siibsct/nent suit. 

A brought a suit in the Ca>urt of S against B for ccitain 
land as lieing an accretion to an estate in the district of S. 
B claimed it as being part of his estate in the district of 
Gy to which district he alleged the land had in a former 
decision been found to belong. The Court of S held that 
the land was an accretion to A^s estate in the district of .5*. 
In a subsequent suit brought by B in the Court of G against 
A for the land to which the subjcfct of the former suit had 
l>een found to be an accretion, he/dy that the holding in 
the former suit necessarily decided that the land claimed by 
B was in the district of S, and therefore that the Court of 
G, under Act VIII of 1859, S. 14, had no jurisdiction 
Pahalwan Singh v. Muheshur Buksh Singh 
BahaDOOR. (1872) 12 B. L. R. 391 = 18 W. R.182 = 

2 Suth. 660. 

Land Acquisition Act — Dispute as to compensation 

money raising question of title to land — Decision of — Effect 
of, in civil suit raising question of title to the land. See 

Land acquisition Acrr of 1894, S. 54 — Dispute as 
TO compensation money, etc. 

Landlord and tenant — Tenant — Criminal proceeding 

against, by rival landlord — Compromise in— Effect of, as 
against landlord of that tenant. EvidenCEt^DeeD 

not inter partes. (1878) 6 I. A. 33 (41-2) = 

4 C. 633 (640). 

— Law — Question of — Decision not inter partes on. 

The judgment of this Committee on the former occasion 
is not and cannot be relied upon in this suit as binding the 
parties to it, the now plaintiff not being a party to the for- 
mer suit ; but it is treated as a decision upon the law* which 
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.should Ije considered as binding (243). (*V/;' Rii/iani 

Couch.') PUDMA COOMARI DEHI COURT OK WARDS. 

(1881) 8 I. A. 229 ---8 C. 302 (308) = 4 Sar. 286. 
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Mahomedan Law— Maintenance— Suit kok, bv 
YOUNGER BROTHER, ETC. (1883) 10 I. A. 46 (47) = 

9 C. 946 (948). 


Liberty to hriu^ fresh suit — Reser:‘atiou of — Dis- 

fuissul of suit with — Fresh suit in case o* — Maiutaiuabi- 
lity — Propriety of reser^-ation — Consideration of, in sub- 
sequent suit — Power of. 

A suit brought in the year 1856, to set aside an auction 
sale of a PutneeTalook for arrears of rent under Pengal Keg. 
VIII of 1819, was dismissed for want of evidence on the 
part of the plaintiffs, with a re.servation by the Court that 
the order made was not to be a l)ar to the plaintiff or any 
other person who miglit substantiate their rights, from pro- 
ceeding to recover on a fresh suit by the same parties for 
the same matter, held, that such reservatioi\ was of no 
effect, as, under S. 2 of ('. P. C. of 1859, the former suit 
was a bar, and a plea of res judicata allowed (171-2). 

It has been argued that the decree in the prior suit not 
having been appealed against by the respondents in the 
original suit, was, at all events, whether regularly or irregu- 
larly. made binding in the particular case, and that it was 
not competent to the High Court in this suit to (luestioii its 
propriety. Their Lordshins are not disposed to take that 
view. Without laying down positively, that iir no case 
could such a reservation be properly made by a Judge in 
one of the Indian Courts, they think that it was open to 
the High Court in a ca.se in which the former decree had 
been pleaded as and in which all the circum- 
stance.s under which it was made were l:)efore the Court, to 
consider the propriety of the reservation, and they entirely, 
agree with the Judges of the High Court in thinking that, 
admitting that the Judge of the lower court had in any case 
such a discretion as was exercised in making the re.serva- 
tion in question, that discretion was improperly exercised in 
the particular case (17! 2). i^Str James IV. Coi7nfe.) 

Watson & Co. v. Collector ok Kajshahye. 

(1869) 13 M. I. A. 160-12 W. R. P. C. 43- 
3 B. L. B. 48 = 2 Suth. 269 = 2 Sar. 600. 

Limitation — Period of pendency of particular litiga- 
tion — Exclusion of — Right of heir-at-law to, in suit to 
recover one portion of inheritance — Prior suit by him to 
recover another portion of inheritance — Decision in. nega- 
tiving right— Effect. AVc DkCE.VSED-HeIR- AT LAW- 
SUIT TO RECOVER PORTION OK INHERITANCE. 

(1874) 22 W.R. 165. 

Lunacy — Date of commencement of — Issue as to, in 

civil .suit — Act XXXV of 1858 — Proceeding under — Report 
of Munsif in— Finding in— Effect. AVt* LUNACY ACT 

XXXV OF 1858— Proceeding under- Date ok com- 
mencement OF lunacy. (1870) 13 M. I. A. 519 (526). 

Mahomedan Law — Deceased member of family — 

Widow and infant son of — Suit against — Deceased if repre- 
sented in. See MAHOMEDAN LAW — BRO'IHER DECEASED. 

(1904) 321. A. 23 (34) = 32 C. 296(313). 

Mahomedan I.aw— Dower — Widow in po.ssession of 

husband's estate under claim of— Heirs’ suit to recover pos- 
session of estate — Dismissal of, on ground of non payment 
of balance of dower directed by decree — Subsequent suit by 
heirs for recovery of estate on payment of the amount so 
directed— Maintainability. See MAHOMEDAN Law— 

DOWER— Widow in possession of husband’s 

ESTATE under CLAIM OF — HEIRS’ SUIT ETC. 

(1924) 52 I. A. 145(156-7)- 47 A. 250. 

Mahomedan I. aw — Maintenance — Suit for, by 

younger bi other against elder in pos,«ession of paternal estate 
— Maintainability — Prior suit by plaintiff against father on 
different cause of action — Dismissal of — Effect. See 


I Mahomedan Law — Will — Probate of — Effect — Two- 

thirds of property not disposable by testator under Mabo- 
medan Law — Heirs’ claim to — Maiiitainalnlity. »S’<r^*PR0* 
I BATE AND ADMINLSTR ATION ACT OF 1881, SS. 59 AND 

! 88— Mahomedan Will— probate of— Effect’. 

(1905) 32 I. A. 244 (258-9) = 33 0. 116 (130-1). 

Minor —Courts behno — No proper representation in 

— Attainment of maj adty pending P. C. appeal and con- 
duct thereof taken up by him — Effect of decision in P. C, 
appeal on him. 

M, an Oudh Talookdar, executed a will appointing his wife 
full owner and proprietor of the talook after his death, with 
power to appoint an heir to and representative of the talook. 
On J/’j death, his widow executed a will appointing the 
respondent heir to and rei)resentative of the talook after 
her death. Thereupon the appellant, the daughter’s son of 
,1/, instituted a suit for a declaration that he was entitled to 
succeed to the talook as heir, by virtue of Act I of 1869, 
being, as he alleged, a daughter’s son, who had been treated 
by M as a son within the meaning of S. 22, cl. (4) of the 
I Act. He also prayed for the cancellation of the wills of M 
\ and of his widow. That .suit was dismissed by both the 
courts in India, but was decided by the P. C. in favour of 
the appellant, on the ground that the will of M had been 
duly revoked by him in his lifetime, and that the appellant 
was entitled, under Act I of 1869, to succeed, as ab inteslato, 
to the talookdaree estate of Al. 

The respondent was a defendant in that suit, along with 
M's widow, and two other.«. He was a minor at the date of 
the suit, and continued a minor until after the appeal to the 
P. C. was filed therein, and he attained his legal n>ajofity 
i only during the pendency of the P. C. appeal. He was 
admittedly not represented by a duly appointed guardian in 
the courts below. Rut after he attained his legal majority 
during the pendency of the ai>pcal to the P. C., M's widow 
executed a deed transferring to him full owner.ship and 
present posse.ssion of the lalooka. Thereafter, the respon- 
dent, who was personally aware of the j)r()ceedings in the 
( oiirts below, corresponded with the solicitor engaged in 
the P. C. appeal, upon the conduct, of it, and supplied funds 
for its prosecution. And, although no formal appearence 
was entered f(jr him, his name appeared in some of the pro- 
ceedings a.s a party to the suit. He did not, however, bring 
the tran.sfer of the talooka to him to the notice of the Ik)ard 
until the ordei in council had been i.ssued, and upon Ins 
application for a rehearing. 

In a .suit subsecjuently instituted by the respondent raising 
the same issue upon the revocation of the will of M, Qncere, 
whether in thus carrying on the appeal to the P. C. in the 
jnior litigation the respondent should I>e deemed to be a 
party to it, and Ixjund as a party by the final order of the 
(^neen in Omncil therein (205-6). (Sir Montague E.Stnith.) 
Par'kab Narain vSingh V . Tkilokiana'j H Singh. 

(1884) 111. A. 197 lie. 186(196-6) = 

4 Sar. 567 ■ Bald. 174 = B & J’s No. 86 (Oudh)* 


— Minor- (hiardian ad litem duly appointed— N()n- 

repre-sentation by — Effect. Sec C.IM-.. OF 1908, S. 47— 

Party to suit— minor. 

(1909) 36 I. A. 168 (176) = 31 A. 572 (682). 

Minor — Substantial representation — Rinding nature 

of decision in case of. HINDU LA W-ADOrnON— 

ADOPTED SON— A DOPTIVE MOTHER— LITIG^ JON 

CONDUCTED, EIC. (1886) 161. A. 196 — 16 C. 40. 

Minor not properly represented in suit — Eject of 

decision in suit on him. 
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C. P. CODE (ACT V OF 1908)— (CWr/.) 

S. 11— Cases under — (Contd,) 

A judgment in a suit instituted by a person wlio was 
neither the natural nor appointed guardian of a minor and 
not purporting to be instituted on behalf of the minor will 
not bind such minor. {Lord Davey,) Chaudhri AhmaD 
Bakhsh z*. Seth Raghubar Dayal. 

(1905; 321. A. 229 (241-2) = 28 A. 1 (17) = 
2C. L. J. 413 = 7 Bom. L. R. 912 = 2 A. L. J. 813 = 

10 C. W. N. 116 = 9 O. C. 7 = 8 Sar. 882 = 

15 M. L. J. 407. 

* Mortgage — Amount due under — Finding as to, in 

suit for redemption dismissed on ground of failure of irort- 
gagor to deposit full and entire amount — Effect of, in 
subsequent suit for redemption. .SVt- MORTGAGE — RE- 
DEMPTION — Suit for— Amount due under mort- 
gage-finding AS TO. (1870) 13 M. I. A. 404 (412). 

Mortgage — Foreclosure of — Genuineness and effec- 
tive nature of — Judgment not inter partes as to — Effect of. 

See Mortgage— Foreclosure ok~Gp:nuineness and 
effective nature of— Judgment not inter partes 
AS to— Effect of. (1898) 26 I. A. 54 (76) - 

20 A. 267 (293). 

-Mortgage — Redemption of — Co-heirs — Mortgage by 

deceased — Redemption of— Suit by one of heirs for — Dis 
missal of — Fresh redemption suit by another heir (minor at 
date of prior suit) — Maintainability. See CO-HEIRS — 

Mortgage by deceased — Redemfiion of — Suit by 
ONE OF heirs for— Dismissal of. 

(1905) 32I.A. 229(241 2) = 28 A. 1(16 7 ) 

— — Mortgage — Redemption of — Suit for — Amount due 
under mortgage— Finding as to — Effect of, in subsequent 
suit for redemption — Dismissal of prior suit on ground of 
failure of mortgagor to depo.sit entire mortgage amount. See 

Mortgage— REDEMF iiON—Surr for— amount due 
under mortgage— Finding as to. 

(1870) 13 M. I. A. 404 (412). 

Mortgage— Redemption of — Suit for — Lease to 

mortgagor forming part of .same transaction as mortgage — 
Rent due under, charged on property — Payment of, as condi- 
tion of redemption — Failure of mortgagee to insist upon — 
Fiesh suit by him to enforce charge in respect of such rent — 
Maintainability. See MORTGAGE.— REDEMPTION OF — SUIT 

FOR— Lease TO Mortgagor, etc. 

(1926)54 I. A. 68(78) = 50M. 180. 

Mortgage — Redemption of — Suit for — Maintaina- 
bility — Mortgagee’s suit prior and decree therein — Possession 
given to him in execution — Effect. See MORTGAGE — Re- 
demption— SUIT FOR— Maintainability— Mortga 
gee’s suit prior, etc. (1873) 13 B.L.E. 206. 

Mortgage — Redemption of — Suit for — Mainraina- 

bility — Prior suit by mortgagor for possession as proprietor 

—Dismissal of— Effect. See Mortgage— Redemption 
—Suit for— Maintainability— prior suit by mort- 
gagor for possession, etc. 

(1888) 15 I. A. 106 (111 2)= 15 C. 800 (807-8). 

— Mortgage — Suit to enforce — Decree in — Execution of 

— Application for, on foot of particular decree — Dismissal of 
— Fresh application on foot of another decree — Maintaina- 
bility. SeeC.V.C. OF 1908, S. 1 1— EXECUTION PRO- 
CEEDINGS— MORTGAGE— DECREE FOR SALE. 

(1911) 38 I. A. 37 (44) = 33 A. 264 (271-2). 

Mortgage — Suit to enforce — Ins(jlvency of mortgagor 

or his heir pending — Foreclosure decree obtained against 
insolvent without impleading receiver — Suit subsequent by 
receiver to set aside — Maintainability — Application by recei 
ver to be made party rejected — Effect. See MORTGAGE — 

Suit to enforce— Insolvency of, etc. 

(1927) 64 I. A. 190 (194 6). 


C. P. CODE (ACT V OP 1908)-^(Contd ) 

S. 11— Cases under— ( cwa/.) 

Mortgage— Suit to enforce — Maintainability — Prior 

suit by mortgagor for possession— Mortgage set up as a 
defence in — Possession decree to mortgagor notwithstanding 
— Effect. See MORTGAGE — SUIT TO ENFORCE — MAIN- 
TAINABILITY — Prior suit by Mortgagor for posses- 

(1916) 31,. W. 454. 

Mortgage — Suit to enforce — Prior and subsequent 
mortgages on same property— Person holding, not implead- 
Effect Suit ])y him subsequently to enforce those 
mortgages — Maintainability. See MORTGAGE — Surr TO 
ENFORCE— Parties. (1911)391. A. 68(82-3. 84) = 

39 C. 627(667-8). 

Mortgage— Suit to enforce— Redemption — Persons 

interested in, failing to set up redemption right, and setting 
up paramount title — Dismissal from suit of, on that ground 
—Purchase by mortgagee in execution and suit by him for 
possession of property— Redemption right if can be set up 
by such persons in that suit. See MORTGAGE — Sui'l’ To 

enforce— Redemption— i*£ksons interested in 

FAILING TO SET UP. ETC. 

(1885) 12 I. A. 171 (178, 181-2) = 12 C. 414 (420-1). 

Parties to subsequent suit~Both elaiminj^ under one 

of parties to prior suit ^Effect, 

^ The principle of res judicata has no application in a 
dispute between parlies, all of whom claim under the person 
in whose favour the decision in the prior suit was given (75) 

{l.Ofd Lindley.) SyeD ASHGAR REZA KHAN z/. SYED 
Mahomed Mehdi Hossain Khan. (1903) SO I A 71 = 

30 C. 566 (564)-7 C.W.N. 483 = 8 Sar, 439. 

Partition— Jirothers— Partition between— Suit for, 

after death of father— Maintainability— Suit prior by plain- 
tiff again.st father and defendants— Dismissal of, for want 
of jurisdiction and of right in plaintiff to sue during father’s 

lifetime— Effect. See Hindu Law— Joint Family- 
Partition — Brothers — Partition between — Suit 
FOR, AF'J ER death OF, ETC. (1880) 7 I.A. 181 (190) = 

6 B. 48(67). 

1 — Partition— Decree for — Defendant co-sharer — Effect 

against. .See HINDU Law— JOINT FAMILY— PARTITION 

—Decree for— Effeci of, against defendant co- 

SHARER. (1914) 41 1. A. 247 = 27 M. L. J. 76 (79). 

Partition — Decree for— Error in— Remedy of 

aggrieved party— Fresh partition suit by him— Maintain- 
ability. See Hindu law— joint Family— Partition 
—Decree for— Error in. (1914) 41 I.A. 247 = 

27 M. L. J. 76. 

Partition — Legal course of descent of divided shares 

—Partition altering— Invalidity of — Decision as to, between 

sunriving member and widow of deceased member Effect 

of, between that member and donee from widow. See 

Hindu law— joint Family — Members of Parti- 

tion between — Shares obtained at — Legai. 
course ok. etc. (1886) 10 M. 16. 

Partition — Right to — Issue as to — Income of estate 

sought to l>e partitioned — Right to share of — Decision prior 
between parties upholding — Effect. See C. P. C. OF 1908 

S. II— CASES UNDER— Grant to two persons, etc 

(1926) 62 I. A. 294 (303) = 52 C. 971. 

• Possession — Suit for — Dismissal of., on ground that 

plaintiff was not t/ieti entitled to possession — Subsequent suit 
for possession by him — Maintainability. 

Where all that was decided in a suit was that the plaintiff 
was not entitled therein to the relief prayed for, and was 
not then entitled to possession of the property claimed, held 
that the decision therein was no bar to a subsequent suit bv 
the same plaintiff for possession of the same property (193) 


31 
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C. P. CODE (ACT V OF 1908)-((.V///./.) 

S. 11— Cases undev—{C(wfi/,) 

(Sir Richard Couth.) KaLI KRISHNA TaGOKK SECRE- 
TARY OK State for India. (1888) 15 I. A. 186 = 

16 C. 173(183 4)-5 Sar. 237. 

PrindiKil. ^.r C. P. ('. OF 1908, S. 11— CASES 

UNDER — interest. 

Probale — Proceedings for — Caveator — Reversionary 

character of — Decision as to— Kffect of, in civil suit between 
parties. .SVc PROHATE— PkoCEKIUNC.S FOR— C'AV EaTOR 
— REVERSIONARY CHARACI ER OF. 

(1916) 43 I. A. 91 (98-9) = 43 C. 694 (704). 

Probate — Proceedings for — I^irties to — Person 

setting Administrator-General executor under will in 
motion and undertaking to indemnify him if one. AVc PRO- 
HATE— PROCEEDINGS Ft)K— P arties to— Person set 
TING EICP (1905) 32 1. A. 244(254-5) = 

33 C. 116(126). 

-Probate — Proceedings for — AVill — (Dnuineness of— 

Decision as to— Pinding nature of, on court exercising other 
than testamentary jurisdiction. See PROBATE — PROCEED- 

for— WIFE— Genuineness of. 

(1916) 43 I. A. 91 (97) = 43 C. 694 (704). 

Probate — Purdanashin— Will of. confirming prior 

transactions with her tnanager — Probate of— Grant of, in 
spite of opposition by heirs of lady — Suit subsequent bj 
them impugning prior transactions with manapr and seek- 
ing to recover properties in his hands — Maintainability. Acc 

l*ROHATE— P urdanashin — Wili. of, etc. 

(1905) 32 I. A. 244 (255) = 33 C. 116 (126-7). 

Proforma defeudaut — Dismissal of suit against 

'^^instituted a suit against his grandmother and Rio 
restrain the grandmother from committing acts of waste on 
the suit property to which she was entitled for life. 3 he 
plaint did not make any allegation nor was any evidence 
offered to connect R with the property or with any of the 
acts alleged against the grandmother and the suit was dis- 
missed both against the grandmother and against R. In a 
suit brought by // after the death of his grandmother, for 
the recovery of the same property against /^’s heirs, the latter 
nleaded that the suit was barred by virtue of the decision in 
the earlier suit, field, overruling the plea, that the former 
suit was one to restrain the grandmother from waste, that 
she was substantially the only defendant to the suit, that 
was not a party to it at all ; that the parties to the suits 
were not the same ; and that the cause of action in the sub- 
seauent suit was not determined in the prior suit. (Sir 
^Rarnes Peacock.) ZEMINDAR OF PITT.XPURAM t'. PROP- 
RIETORS OF THE MUTTA OF Kor..ANKA. 

(1878) 6 I. A. 206 = 2 M. 23 - 3 C.L.R. 263 = 3 Sar. 850. 

^property — Claim to, not in issue nor heard and 

decided — Dismissal of suit in case of —Effect of, on right 
to that property. 

S. 13 of C. P. C. of 1882 does not enact that no property 
comprised in a suit which is dismissed shall be the subject- 
matter of further litigation between the parties. What it does 
'enact is that no Court shall by any suit in which the matter 
directly and substantially in issue has been directly and sub^ 
Stflntially in issue in a former suit, and has been heard and 

, finsdly dfcc'did. 1 ■ 1 

Where the decree, read with the pleadings and the judg- 
ment, in the prior suit showed that it was the express inten- 
tion of both the Courts to decide nothing alx)ut a particular 
piece of land included in that suit, held, that the decree had 
not the effect of res judicata as regards that piece of land 
(176-7). (Z 4 -/ 4 / Hobhouse.) MAHARAJAH JAGATJIT SiNGH 

V. Rajah. Sarabjit Singh. (18^) 18 1. A. 18® 
19 C 15 (172-3) = 6 Sar. 80 =B. & J. s No. 126. 


C. P. CODE (ACT V OF 1908)— (C*v/A/.) 

S. 11— Cases under— (O w/a'.) 

Property — Descriptions of, in body and schedule of 

plaint -Conflict between— Decree for property in case of— 
Property passing under. See DECREE— PROPERTY SUED 
FOR — DESCRIPTIONSOF, ETC. (1880) 7 C. L. R. 404. 

Property — Identity of, in f7ao suits — Necessity. 

It was contended that the cases do not establish that an 
estoppel is binding unless the suit relates to the same subject- 
matter, but the cases which have been referred to do not 
establish that position (18). (Sir Rarnes Peacock.) RAJAH 
OF PriTAPUR r-. SrI RA|AH ROW HUCHI SiTAYYAGARU, 

(1884) 12 I. A. 16 = 8 M. 219 (226-6) = 4 Sar. 698. 

.svf also deceased— Heir at-law— Suit to re- 
cover PORTION OF INHERITANCE (1874) 22 W. R. 165, 
AND c. P. C.oF 1908, s. 11 — Cases under— Status. 

Property — Immoveable property — Situation of — 

Place of— Decision as to — Binding nature of, in subsequent 
suit between parties. See C. P. C. OF 1908, S. 11 — CASES 
UNDER — Land. (1872) 12 B. L. B. 391 

Property — Possession of — Suit for — Dismissal of, on 

ground that plaintiff was not then entitled to posression 
Subsequent suit for possession by him — Maintainability. 
SeeC. P. ('. OF 1908, S. 11— CASES UNDER— POSSES- 
SION. (1888) 15 I. A. 186 (193) = 16 C. 173(183-4). 

Pntni talookdar — Rent arrear due by — Sale of 

talook for — Money paid by durpntnidar to avert — Suit to 
reeoz'cr, from putnidar — Decision prior in suit under 
Ren gal Rent Act of 1859 that money paid could not be set 
off against putnidar for arrears of dnrputni rent — Not 
res judicata. 

Suit to recover a sum of money lodged by the plaintiffs in 
Court, in order to stay the sale of a putnee talook for an 
arrear of rent due to the Zemindar from the defendants, 
who were the putnee talookdars, and thereby to save a 
diirputnee talook of the second degree, which had been 
created by the defendants out of their said putni talook. 

that the decision .in a .‘^uit under Bengal Rent Act 
X of 1859 that the money deposited by the plaintiffs could 
not be set off in an action against plaintiff’s assignor for 
arrears of the durputnee rent, was no bar to the plaintiffs 
suit because that determination was not one within the 
meaning of S. 2 of C.P.f:. of 1859 (905). LUCKHINARAIN 
MITTER r'. KHET'IRD PAT, SlNGH KOY. 

(1873) 2 Suth. 903- 20 W. E. 380 = 
13B.L.B. 146 = 3 Sar. 273. 

.Real party—Plaintiff in suit— Mode of finding out 

—Cause-title in plaint not enough. 

Where the question was whether a certain suit was 

brought by or on behalf of a family idol, '' Aether it was 

between the members of the family as shebaUs for the 
settlement of a scheme, held that, for the consideration oI 

that point, it was necessary to examine not only the heat * 

ing of the plaint, but also the allegations therein (24>0 . 

^ 54 C 770 = (1927) M.W.N. 448 = 46 C. L J- ^06' 

26 L.W. 86-26A.LJ. 681 =31 C W.N^1063^ 

29 Bom. Jj. B. 961 - 101 1 873 

A. I.B. 1927 P.C. 128-63 M.Ii.J- 12d. 

Recommendation - Opinion of Court expressed m 

form of and not in form of decision — Effect. 

^ An expression of opinion by a Court perfectly “m^n 
to deal w ith the matter in issue between the parties is binfl 
ng on and conclusive l^tween them in regard to that 

mftter notwithstanding the fact that "je "P-mn «ase^ 

pressed in the form of a '^.ban 

the form of a decision. Thi years treated 

the parties have fora period of nearly 30 years 
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C. P. CODE (ACT V OF 1908)— (tW,/.) 

S. 11 — Cases under~(C(?«/(y.) 

that expression of opinion as binding (133). i^Loni Mac- 
naghten.) KANI HeMANTA KUMAKI DeBI z. MAHA- 
RAJAH JAGADINDRA NATH ROY BaHADUR. 

(1894)211. A. 131 == 22 C. 214-6 Sar. 473. 
Religious Endowment. C.P.C. of 1908, b. 11 — 

Cases under — Hindu Law — Religious Endow- 
ment. 

Rent suit — Title in — Decision as to — Effect of, in 

civil suit subsequent beHoeen parties. 

The decision of a Revenue Court in a summary suit for 
arrears of rent brought by A against B and others, in which 
B set up an ikrarnamah under one of the terms of which 
he claimed on behalf of himself and others to hold certain 
land rent-free, which suit was dismissed by the Revenue 
Court, who held the ikrarnamah to be valid, held to be no 
bar as res judicata to a suit for redemption by B against A 
on his title as mortgagee, in which B set up the same 
ikrarnamah. 

The decision of the claim for rent did not turn upon the 
validity of the deed. But if the judgment of the Deputy 
('ollector had l)een final in the matter before him, his inci- 
dental finding that the deed was a valid instrument would 
not be conclusive between the parties in the present litiga- 
tion. For the question before him was not the issue now 
rai.sed between the parties {viz., whether the mortgage deed 
was established or not), and his decision wa.s not that of a 
Court competent to adjudicate on a (juestion of title. He 
had only a .special jurisdiction to try summary suits for the 
iec<jvery of rent. So his decision is not res judicata. 

Khugowlee Sing?'. Ho.ssein Bux Khan. 

a871) 7 B.L.E. 673 - 15 W. R. P.C. 30 
2 Sar. 645- 2 Suth. 404 6 M. J. 146. 

— —A Hindu widow brought a suit in the Court of the 
Munsif against a tenant of a portion of her husband’s estate 
for the recovery of rent due in respect thereof. Her husband’s 
brother intervened in the suit, a.sserting that the deceased 
and he were undivided and that he w'as therefore entitled to 
the share of the deceased by survivorship in preference to 
the widow. The widow, on the other hand, alleged that her 
husband died a separated Hindu, and that she wa« therefore 
entitled to his estate, and not the intervenor. An issue was 
framed in these terms : — “Did the plaintiff or her deceased 
husband realise the rent of the 8 annas separately and in a 
state of .separation before this, or did the plaintiff’s hus- 
band during his lifetime realise the rent with Run Baha- 
door” (the deceased’s brother) “jointly, and after him, did 
Run Bahadoor alone receive rent of the entire 16 annas 

The Munsif decided in favour of the widow, and his 
decision was, on appeal, afiirmed by the Subordinate Judge. 

In a suit subsequently brought by the brother against the 
widow in the Court of the Subordinate Judge for the re- 
covery of the estate of the deceased in her possession. 

that, having regard to the subject-matter of the 
prior suit, to the form of the is.sue raised therein, and to 
some expressions of the learned Judge who decided it, the 
question of title was no more than incidental and subsidiary 
to the main question, viz., whether any and what rent was 
due from the tenant, and the judgment therein was not 
therefore conclusive between the parlies (35, 38). (A//- 
Robert R. Collier.) RuN BAHADUR SiNGH v. LaCHOO 
KOER. (1884) 12 I.A. 23-11 C. 301(307-8)- 

4 Sar. 602. 

~ ^ brought by a Hindu widow in the Court of 

a Munsif for the recovery from a tenant of a portion of her 
husband s estate of rent due in respect thereof, the hus- 
band s brother intervened, asserting that he and the de- 
ceased were undivided, and that he was therefore entitled to 
the .share of the deceased by survivorship. The widow 


C. P. CODE (ACT V OF 190B)~-(Contd,) 

S. 11— Gases under— (6 V«a/.) 

alleged that her husband died a separated Hindu, and that 
she, and not the intervenor, was therefore entitle ! to her 
husband’s estate. The Munsif decided in favour of the 
widow', and his decision was, on appeal, affirmed by the 
Sub-Judge, 

In a suit subsequently instituted by the brother against 
the widow in the Court of the Sub-Judge for the recovery 
of the estate of the deceased in her posse.ssion, alleging that 
he and the deceased were joint, and that he became en- 
titled to the deceased’s share by survivorship, bc/d, that the 
judgment in the suit in the Munsif’s Court was not conclu- 
>ive in the subsequent suit on the question of the status of 
the deceased, because the jurisdiction of the Munsif was 
only a limited jurisdiction, and was not concurrent with 
that of the Sub-Judge (38). 

In order to make the decision of one Court final and 
conclusive in another Court, it must be the decision of a 
Court which would have had jurisdiction over the matter 
in the subsequent suit in which the first decision is given in 
evidence as ( onclusive (36-7). It would not be proper that 
the decision of a Munsif upon (for instance) the validity of 
a will or of an adoption, in a suit for a small portion of the 
property affected by it, should be conclusive in a suit before 
a District Judge or in the High Court, for property of a large 
amount, the title to which might depend upon the will or 
adoption. By taking concurrent jurisdiction to mean con- 
current as regards pecuniary limit as well as the .'-ubject- 
matter, this evil or inconvenience is avoided. If this con- 
."truction of the law were not adopted, the lowest Court in 
India might determine finally, and without appeal to the 
High Court, the title to the greatest estate in the Indian 
Empire (37-8). CS'/r Robot P. Collier.) RUN BAHADUR 
Singh?', eaghoo Kgkk. (1884; 12 I.A. 23 - 

11 C. 301 (308 lO;- 4 Sar. 602. 

The proprietor of an estate first granted it in putni, 

and afterwards mortgaged his proprietary interest therein, to 
defendant, who sued upcm his mortgage, obtained a decree 
and himself purchased the property at the sale lield in exe- 
cution thereof. While defendant’s suit upon his mortgage 
was pending, the same property was sold in e.\ecution of a 
money decree against the proprietor and purchased by 
jilaintiff. After the two sales, plaintiff, claiming to be 
proprietor, sued defendant as putnidar for the rent due 
upon the putni and his claim was that he stood in the 
shoes of the proprietor. Defendant re.^isted the suit on 
the ground that he, and not plaintiff, stood in the shoes of 
the proprietor ; and the suit was dismissed on the ground 
that ina>much as the defendant’s suit to enforce his charge 
was pending at the time of the sale to the plaintiff, he was 
bound by the proceedings against the proprietor. In a 
suit brought subsequently by plaintiff to redeem defendant’s 
mortgage, the right to redeem being rested on the same 
ground as the right to rent had been rested in the prior 
suit, held, that the question in both the suits was who was 
the true lepresentative of the proprietor, and that as that 
question had been expressly derided against plaintiff in the 
prior suit, his suit w as barred. (Lord Hobhouse.) Radha- 
MADHUB HOLDAR 2'. MaNOHUR MOOKERJEK- 

(1888) 15 I.A. 97 - 15 C. 756 5 Sar. 211- 

Representation in suit — Substantial, though not fo;r- 

mal, representation — Effect. SeeQ. P, C. OF 1908,- S. il 

— Cases under — Minor. 

Representative suit — Decree ifi — Res judicata against 

public — Compromise decree — Decree passed after contest - — 
Distinction. 

Qncerc, whether the broad rule that persons instituting a 
suit on behalf of the public have no right to bind the public 
by a compromise decree, though a decree passed against 
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them on contest would bind the public is the same as the i 
law in India under S. 11 of C, P. C. {^Lord Siuha^ ABDUR 

Rahim v. Syed Abu Mahomed Barkat Ali Shah. 

(1927) 661. A. 96 = 66 C. 619 = 1 L. T. 40 C. 19 = 

9 P. L. T. 66 = 27 L. W. 339 = 32 C. W. N. 482 = 
26 A. L. J. 464 = 108 I C. 361 - 30 Bom. L. B. 744 = 

48 C. L- J. 66 = 1928 M. W. N- 926 = 
A. I. B. 1928 P. C. 16 = 54 M. L. J. 609. 

Revenue Court— Tenant's status — Decision on — If 

res judicata in subsequent civil suit. 

Qticcre^ whether the decision of a revenue ofiicer on an is- 
sue as to a tenant’s status, which he has no jurisdiction to 
decide, can be pleaded as res judicata in a subsequent civil 
suit. {Lord Davey.) GOKUL MaNDAR v. PUDMANUND 

SINGH. (1902) 29 I. A. 196 (201-2) = 29 C. 707 (715) = 

6 0. W. N. 825 = 4 Bom. L. B. 793 = 8 Sar.323. 

Revenue Court — Thakbust proceeding — Decision in 

— Binding nature of, on parties. See REVENUE OFFICER 

— Thakbust Proceeding — Decision in. 

(1914) 27 M. L. J. 366 (372-3). 
— -Revenue Court — Title — Decision as to — Effect of, in 
civil suit subsequent between parties. See C. P. C. OF 1908, 

S. 11 — Cases under— Kent Suit- Title in. 

Revie70 judgment — Original judgment — Opinions in 

— Conflict between — Effect. 

In a suit in ejectment brought by a landlord against a 
tenant, the question was whether the tenancy of 1871 under 
which the tenant claimed to hold the suit land was a per- 
manent tenancy or a mere tenancy at will. It appeared 
that up to March, 1904, the rent paid for the land by the 
tenant had been Rs. 12-8-0 per mensem, that, in that month, 
the landlord served the tenant with notice requiring him to 
pay an enhanced rent of Rs. 25 per mensem or vacate the 
land, that, on 9 — 1 — 1905, the landlord filed a suit against 
the tenant claiming to recover arrears of rent at that rate of 
Rs. 25, and that the tenant resisted ^he suit pleading a 
permanent tenancy. In that suit the Divisional Judge, on 
appeal, seemed to be of opinion that the tenancy was a per- 
manent tenancy but held that the landlord was entitled to 
enhance the rent notwithstanding that the tenancy was a 
permanent one, and affirmed the decree l)elow declaring the 
landlord’s right to enhance the rent to the extent claimed l)y 
him An application for review presented by the landlord 
complaining of the decision to the extent to which it held 
that the tenancy was a permanent one was rejected by the 
Divisional Judge on the technical ground that, the decree 
being in favour of the landlord, an application for review’ 
thereof by him did not lie. In his judgment rejecting the 
review application, the learned judge, however, stated that 
the plain implication of his decree sought to be reviewed 
was that the tenancy was not permanent. There w as no 
appeal from his decree. 

Held^ that the decree of the Divisional Judge was not res 
judicata in favour of either party in the subsequent suit on 
the issue whether or not the tenancy was a permanent one 

(183). 

It is impossible, as a matter of ordinary fairness to go no 
more deeply into the question — that after the landlord’s ap- 
plication for review was refused for the reason given the 
previous expression of opinion of the Divisional Judge that 
the tenancy was permanent could be relied upon by the ten- 
ant for any purpose whatever. The learned judge, treating 
his pronouncement as entirely irrelevant, must be taken to 
have withdrawn it as the expression of a concluded opinion . 
For similar reasons, the learned judge’s decree affirming the 
enhancement of rent, how'ever unjustifiable in point of law 
|t was, if the tenancy w'ere really permanent, cannot be 
reated as a pronouncement binding as between these parties 


that the tenancy was not permanent (183-4). {Lord Blanes- 
hurgh^ DHANNA MAL v. MOTI SaGAR. 

(1927) 64 I. A. 178 = 8 Lah. 573 =- 39 M. L. T. 161 = 
26 L. W. 634 = 28 Punj. L. E. 668 = 26 A. L. J. 969 = 
29 Bom. L. E, 870 = 31 C. W. N. 677 = 101 1. C. 366= 

A. I, E. 1927 P.C. 102 = 62 M. L. J. 663 

• 

— -Settlement Court — Decision of — Binding nature of‘ 
in civil suit between parties. SETTLEMENT COURT — 

Decision of— Binding nature of, etc. 

(1920) 39 M. L. J. 116. 

Situation of immoveable property — Place of— Deci- 
sion as to — Binding nature of, in subsequent suit betw’een 
parties. See C. P. C. OF 1908, S. 11— CASES UNDER— 
LAND. (1872) 12 B. L. B. 391. 

Status — Decisiun as to — Rinding^ nature of. 

By the general law where a material issue has been tried 
and determined between the same parties in a proper suit, 
and in a competent court, as to the status of one of them in 
relation to the other, it cannot l>e again tried in another suit 
between them (285). {Sir Montague E, Smith.) KRISHNA 

Behari Roy v. Bkojeswari Chowdranee. 

(1875) 2 I. A. 283 = 1 C. 144(146) = 26 W. B. 1 = 

3 Sar. 669 = 3 Suth. 213. 

By the general law, when a material issue has been 
tried and determined between the same parties in a proper 
suit and in a competent court as to the status of one of them 
in relation to the other, it cannot be again tried in another 
suit betw’een them (l57). {Sir Barnes Peacock.) TekaIT 

Doorga Persad Singh v. 7'ekaitni Doorga Kun- 
WAKI (1878) 6 I. A. 149 = 4 C. 100(198-9) = 

3 C. Jjf. B. 31 = 3 Sar. 827 = 3 Suth. 640. 

Status — Decision as to — Binding nature of — Proper- 
ties in suits different. See HINDU Law — ADOPTION— 

Status of - Finding on— Effect of, etc. 

(1884) 12 I. A. 16 (21) = 8 M. 219. 


Status — Heirship to deceased — Decree declaring, in 

suit by one creditor of deceased — Effect of, on another cre- 
ditor of his. See JUDGMENT— JUDGMENT in HEIR- 
SHIP. (1872) 14 M. I. A. 606 (616). 

Subsequent suit* — Parties to — Both claiming under 

party to prior suit — Applicability of rule of res judicata in 
case of, C. P. C. OF 1908, 8. 11— CASES UNDER— 

Parties to subseouent suit. 

(1903) 30 I. A. 71 (76) = 30 0.666 (664). 

Substantial, though not formal, representation in suit 
—Effect. See C. P. C. OF 1908, S. 11 -CASES UNDER— 

Minor. 


Succession certificate — Proceedings for — Hindu 

widow and brother of her deceased husband — Contest Ije- 
tw'een, depending upon status of deceased — Decision as to 
his status upon — Effect of, in civil suit. See SUCCESSION 


ertificate— Hindu Widow. 

(1884) 12 I. A. 23(34 5) = 11 C. 301 (306-8) = 

(1919) 461. A. 259 = 47 C. 466 (476). 
— Suit — Award — Application to file, under para. 20 of 


.A I * 

ch. 11 of C. P.C. of 1908— If a suit. ARBITRATION- 

WARD— APPLICATION TO FILE, ETC. 

(1891) 18 I. A. 73 (76) = 18 C. 414 (419). 

Suit ^Judgment final in—Binding character of.tfi 

roceedings for its execution. 

A final judgment in a suit is binding upon the parties to 
in cariying the judgment into execution (41). (Str Barnes 
'eacock.) RAM KiRPAL SHUKUL V. MUSST. ^UARi. 

(1883)11 1. A, 37 = 6 A. 269 (274) = 4 Sar. 489. 
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C. P. CODE (ACT V OP 1908)— (C<-«/(/.) 

S. 11— Cases under— 

Suit — Point not arising in — Suit subsequent in 

respect of — Maintainability, 

If the question has not arisen, whether the principal may 
be recovered, without interest, then the plea of res judicata 
cannot be applied to a subsequent proceeding which has for 
its object to recover the principal, without interest; because, 
if that question does not arise here, it cannot be adjudged 
here, and the plea, res judicata^ can be no bar to a subse- 
quent proceeding, (219). {^Lord Campbell?) \\ ISE re Kl- 
SHENKOOMAR BOUS. (1847) 4 M. I. A. 201. 

Suit — Representation of party in — Substantial, 

though not formal, representation — Effect. See C. P. C, OF 
1908, S. 11— Party TO Suit— PERSON substantially, 

ETC. 

Suit — Subsequent suit — Parties to — Both claiming 

under a party to prior suit — Rule of res judicata if applica- 
ble in case of. See C. P. C. OF 1908— S. 11 — CASES 
UNDER, PARTIES TO SUBSEQUENT SUIT. 

(1903) 30 I. A. 71 (75) = 30 C. 556 (564). 

Tenure — Rent of — Fixity of Issue as to — Judgment 

not inter partes as to — Effect. See jUDGMENT = JUDG- 
MENT NOT inter partes — Res judicata — ADMISSIBILITY 

IN Evidence. (1894) 22 I. A. 60 (68) = 

22 0.533(542). 

H^ill — Genuineness of — Decision as to. 

A will established in a former suit cannot be impeached in 
a subsequent suit brought by the same party. (.!//'. Baron 
Parke.) MULRAZ LaCHMIA CHALEKANY VeNKATA. 

(1838) 2M. I. A. 54 = 1 Sar. 154. 

Effect of, in subsequent suit raising same question — 

Court disposing of first suit not competent to try second. 

See Hindu Law— adoption — Will— Decision on 
ISSUES AS TO. (1882) 9 I. A. 197 (203) = 9 0. 439(444). 

-Will— Genuineness of -Probate Court— Decision of 

— Effect of, on court exercising other than testamentary 
jurisdiction. See PROBATE— PROCEEDINGS FOR— WILL 

—Genuineness of. (1916)43 I. A. 91 (97) = 

43 C. 694(704). 

Will — Genuineness and validity of — Decision as to. 

In a prior suit between plaintiff, as defendant, and defen- 
dants, as plaintiffs, it was decided that the will of R (plain 
tiff’s father), which the piaintiff had alleged was not genuine 
wa.s wholly valid and passed the entire estate to an idol. In 
a suit subsequently instituted by plaintiff against defendants 
and founded upon the total, or at least the partial, invalidity 
of the said will, held, that the question as to the genuineness 
and total validity of the will was res judicata by reason of 
the decision in the prior suit. {Lord Hobhouse.) SkimATI 

Kamini Debt v. asutosh Mookerjee. 

(1888) 16 LA. 159 =16 C. 103 = 6 Sar. 246. 

Will — Release by testatrix confirmed by — Setting 

aside of, on ground of undue influence — Heir’s suit for — 
Maintainability — Probate of will granted under Probate and 
Administration Act — Effect. See PROBATE AND ADMINIS- 
TRATION ACT OF 1881, SS.59, 88— MahOMEDAN WILL 
—PROBATE OF— Effect. (1906) 32 I. A. 244 (268 9) = 

33 C. 116(130-1). 

Will — Revocation of — Decision as to — Effect of, 

inter partes. 

An Oudh talukdar died leaving a will whereby he gave 
all his property, moveable and immoveable, to his widow, 
with power to her to appoint a successor. In pursuance of 
the power conferred upon her the widow appointed the 
appellant l>efore their Lordships to be her successor. The 
respondent before their Ix)rdships, who was the daughter’s 
on of the talukdar, brought a suit against the widow and the 


C. P. CODE (ACT V or 190S)-~{Contd,) 

S. 11— Cases under— (CWf/.) 

appellant for a declaration that the will of the talukdar had 
been revoked by him and consequently that the widow had 
no right to appoint appellant. That suit was finally decreed 
by the Privy Council, it being held that the will had been 
revoked and that the widow had no power to appoint appel- 
lant. Their Lordships’ decree was confined to the talukdar! 
estate, the widow being held entitled to the non-talukdari 
property. In a second suit brought by the appellant for a 
declaration of his right to the whole of the estate of the 
talukdar, talukdar! as well as non-talukdari, he based his 
right on the appointment made by the widow in pursuance 
of the will held by the prior decree to have been revoked. 
That suit was also dismissed by the Judicial Committee on 
the ground that appellant had no such title to the whole or 
any part of the estate. In a third suit brought by him for 
possession of all the estate of the deceased as well as a 
declaration of right thereto, the claim was also founded upon 
appellant’s appointment by the widow in pursuance of the 
will. Held, that the third suit was barred by the decision in 
the second. {Sir Barnes Peacock.) TriLOKINATH SinGH 

7'. Pertab Narain Singh. (1888) 16 I. A. 113 = 

16 C. 808 = 6 Sar- 219. 

Will — Revocation of — Decision as to — Effect as 

against strangers — Res judicata — Admissibility yi evidence. 
See JUDGMENT— Judgment not inter partes— Res- 
judicata — ADMISSIBILITY IN EYIDENCE — WILL— RE- 
VOCATION OF. (1897; 24 LA. 10 (19) = 19 A. 277 (289). 

■ Will — Validity of — Decision as to — Effect. See C. 

P. c OF 1908, s. 11— Cases under— Will— Genuine- 
ness AND VALIDITY OF. (1888) 16 L A. 169 = 

16 0. 103. 

n'itnesscs — Cross-examination — Opportunity for 

— Refusal to inttrvenor of — Effect of, on finality of 
judgment in suit against him. 

It was suggested that the former judgment ought not to 
Ixj held binding on the appellant, because certain witnesses 
had been examined before he intervened in the suit, and he 
was refused the opportunity of cross-examining them. Such 
an objection is no answer to the defence of res judicata aris- 
ing from the former judgment. If there had been any mis- 
carriage of that kind, the matter was one for appeal in that 
suit. The objection does not appear to have been raised in 
the appeals which were successively made in that suit to the 
Civil Judge and to the High Court ; but whether it was so 
raised or not, that cannot affect the operation of the final 
judgment which must be taken to have l)een rightly given 
(286-7). {Sir Montague E, Smith.) KRISHNA BeHARI 

Roy V. Brojeswari Chowdranee. (1876) 2 LA. 288 = 

1 C. 144 (147) = 26 W. B. 1=3 Sar. 669 = 

3 Suth. 213. 

S. 11, Expl. IV — Deed — Construction — Abandon- 
ment of one — Claim su])sequent on basis thereof — Main 
tainability. See DEED — CONSTRUCTION — ABANDON- 
MENi OF ONE. (1866) 11 M. L A. 60 (72-3). 

Defences — Alternative defences — Omission to put 

forward one or some of — E.ffect. 

Where matters are so dissimilar that their union might 
lead to confusion, the construction of the word “ ought ” in 
Expl. II to S. 1.^ of C. P. C. of 1882 would become impor- 
tant. But where the matters were the same, and the matter 
pleaded to be barred by the prior suit was only an alterna- 
tive way of seeking to impose a liability upon the defendant 
the matter “ ought ” to have Ijeen made a ground of attack 
in the former suit, and is res judicata (238). {Lord 
Morris.) KAMESWAR PERSHAD v, RaJKUMARI RUTFUN 

KOer. (1892) 19 L A. 234 = 20 C. 79 (86-6) = 

6 Sar. 241. 
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C. P. CODE (ACT V OF 1908;, S. 11 ExpL IV— 

{Contd.') 

See also C. P. C. OK 1908, S. 11, EXPL. IV-(I) 

Ejectment suit and (2) Mortgage — Personal 
Liability under— Suit to enforce. 

Defences — Omission to put fotward all — Effect. 

A defence which might and ought to have l)een, but was 
not, taken in a prior suit could not be raised in a subsequent 
suit between the parties to the foinier suit or their repre- 
sentatives (18). {Sir Arthur Wilson.') RaJA KampaL 

Singh 7-. Ram Ghulam Singh. 

(1904) 32 1. A. 17 = 27 A. 37 = 1 C. L. J. 46 = 

2 A. Ii. J. 237 = 8 Sar. 727. 

Ejectment suit — Alternatit'e defences — Omission to 

put forward all — Effect. 

When a plaintiff claims an estate, and the defendant, 
being in possession, resists that claim, he is Ijound to resist 
it upon all the grounds that it is possible for him, according 
to his then knowledge, to bring forward (73). {Lord West- 
hury.') SrimuT RaJAH MOOTTOO ViJAYA R.R.G. TevaR 

7'. KaTama NaChiar. (1866) 11 M. I. a. so- 

lo W. K. P. C. 1 = 2 Suth. 46 = 2 Sar. 212. 

■ -A suit was brought by A to recover property in whiclr 

on appeal to the Privy Council, two questions arose, 7 >iz.y whe- 
ther the property was to pass as divided or undivided pro- 
perty, and whether such property was conveyed away to A*s, 
father by a deed of testamentary disposition. Tlie lower 
court had decided only the latter point, and the Privy Conn 
cil remanded the case for determination of the former point. 
On a second appeal to the Privy Council, that committee 
were about to enter upon the question as to the validity of 
the testamentary paper, when A gave up the point that the 
paper was in any sense testamentary in its character, and 
disclaimed having any title under it as a testamentary 
devise, and the Privy Council did not therefore decide the 
question. 

In a subsequent suit by A to recover the property by set- 
ting up the paper as a valid will and testament, heLf that 
the suit was one instituted without bona fides, and c<Hild not 
be allowed to proceed. 

A had the power in the prior suit of relying upon that 
document as a valid will. He in effect stated, or miglit have 
stated, his defence in the prior suit in the alternative. He 
might, first, have insisted that it was an undivided pioperty; 
and, secondly, he might have pleaded: — “Hut if it shall turn 
out to be a divided property, then my title arises under this 
instrument, and I plead and rely upon it as amounting to a 
valid devise in my favour.” When a plaintiff claims an 
estate, and the defendant being in possession resists that 
claim, he. is bound to resist it upon all the grounds that it is 
possible for him, according to his knowledge, then to bring 
forward. A might have insisted on the validity of the alleg- 
ed will ; but instead of doing so, when his suit -came on to 
be heard and decided in the court of final appeal, he in 
effect disclaimed all title under the instrument as a will, and 
insisted that it must Ije regarded by the Court as not being 
testamentary. There would be an end to all security in the 
administration of justice if the course now token by A of 
setting up the will were allowed. 

On every ground, therefore,— first on the general ground 
that the thing was in issue, and that what was in issue must 
be taken to have been decided by the judgment ; secondly, 
upon the personal ground that A, having used this paper 
and abandotled all right to it as a will, cannot now use it 
for a different purpose, — we are of opinion that the court 
below was right in dismissing the suit. (Lend Westbury.) 

Srimuth Rajah Moottoo Vijiya r. b. G. Tevar v. 
Katama Natchiar. (1866) 11 M. I. a. 60 = 

2 Sutb. 46 = 10W.B. P. c. 1 = 2 Sar. 212. 


C P. CODE (ACT V OF 1908), S. 11, Expl. IV- 

{Contd.) 

— -When a plaintiff claims an estate, and the defendant 

l^ing in possession resists tliat claim, he is bound to resist 
It ui^n all the grounds that it is possible for him according 
to his knowledge then to bring forward (155). {Sir Barnes 
Peacock.) TeKAIT DOORGA PeRSAD SinGH v. TekaitNI 
Dookga Kunwari. (1878) 6 1. A. 149 = 

4 C. 190 ( 196) = 3 C.L.E. 31 = 3 Sar. 827 =3 Suth. 640. 

Heir — Suit by — Defendant resisting., on ground of 
Pteferential title as heir — All grounds of defence — Duty 
to put forioard — Omission to do so — Effect. 

D sued, as the mother and heiress of her deceased infant 
son, to recover possession of two-thirds of his property from 
her co-widows. The plaintiff was a defendant in that suit 
and set up a preferential claim to succeed to the estate of 
the deceased infant to the exclusion of D. The plaintiff’s 

defence was over-ruled, a decree was passed in favour of D 

confirming her right to the one-third of the property of her 
infant son in her possession, and giving her possession of 
the remaining two-thirds claimed by her. D took possession 
of the said two-thirds in execution of that decree. 

Tn a suit subsequently instituted by the plaintiff for the 
recovery from D of the whole of the property of her infant 
son, on the ground that, according to koolachar or family 
usage, he, and not D. was entitled to inherit the estate of the 
deceased infant, held., that the decision in the prior suit that 
D was the heiress of her son and that she as such heiress was 
entitled to pos.session was conclusive against the plaintiff 
and precluded him from recovering possession from her on 
the ground that she was not the heire.ss, and that he was 
entitled to succeed to theVoperty upon the death of her son 
(158). 

It is contended on behalf of the plaintiff that he did not 
in the prior suit set up the family usage which has been set 
up in the present .suit, and that consequently the adjudica 
lion in the former suit is no bar to his recovering po.sses- 
sion(l54). The plaintiff ought to have resisted the claim 
in the former suit upon the ground of the family custom, and. 
if he did not do so, he is not entitled in tlie present suit to 
upset the former decision, because he failed to set up a cus- 
tom which he ought to have relied upon at the time. The 
decision in the former suit would be utterly useless if the 
pre.sent suit could ])e maintained (l55). 

Semble the causes of action in the two suits are tlie same 
(l5b-7). {Sir Barnes Peacock.) TeKAII' DOGR(;a I’EK- 

SAD Singh v. Takaitni Doorga Kunwari. 

(1878) 5 I. A. 149 = 4 C. 190 (195 6) = 3 C.L.R. 31- 

3 Sar. 827 = 3 Suth. 540. 

Hindu I.aw — Father — Company limited — Will con- 
veying all property to a, whose registration was procured by 
him — Son’s suit to set aside — Suit subsequent by him for 
declaration of invalidity of incorporation of Company — Main- 
tainability. See Hindu i.aw — joint Family — Father 
—company limited. (1912)39 I. A. 237 (246-6). 

Hindu Law — Inheritance — Custom of — Widow — 

Exclusion of — Succession by — Custom of — Decision against 
— Suit subsequent founded on custom of right to succeed 
after her death — Maintainability. HINDU Law — IN- 

HERITANCE— CUSTOM OF — Widow — Exclusion of 
—Succession by. (1878) 5 I. A. 149 (168) = 

4 C. 190 (200). 

Hindu Law — Remote reversioner — Widow — Aliena- 
tion by — Possession of property subject of — Suit for — Dis- 
missal of, on ground of existence of nearer reversioner (a 
defendant in the suit) — Suit subsequent by him alleging 
family custom by which he was entitled to succeed equally 
with the nearer reversioner— Maintainability. See HlNlM/ 
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1908). S. 11, Expl. IV— 


C. P. CODE (ACT V OF 

(Coftti/.) 

Law Reversioner — Remote reversioner — 

Widow— Alienation by— Property subje^ of, 

(1924)52 LA. 100 (106) = 47 A. 158. 

Hindu Law— Reversioner— Widow — Sale by— Pre- 
emption right in respect of— Suit during widow’s lifetime to 
establish -Dismissal of— Suit after her death to set aside 
sale for want of necessity— Maintainability. Sec HINDU 
l^AW— R eversioner— Widow— Sale by — 

TION RIGHT IN RESPECT OF. (1906) 34^'^ ^2 (77 ®) - 

—Mortgage — Personal liability under— Suit to enforce 


-Maintainability— Prior suit to enforce liability of property 
in defendant’s hands — Personal liability of defendant capable 
of being, but not, sought for in— Effect. See MORTG.\(.E 
PERSONAL LIABILITY UNDER — SUIT TO ENFORCE 

23 .„ 3 ,. 8 ,. 2 „ c, , 9 (. 6 . 6 ). 


Mortgage— Prior mortgage— Omission to set up 


in 


suit brought to enforce subsequent mortgage —Isffect. See 

MORTGAGE* -Prior and subsequent mortgages 
Prior mort(;age— omission to set up, etc. 

(1902) 29 LA. 11.8<123-4) --24 A. 429 (436-7) = 
(1919) 47 I.A. 11 (15-6) = 47 C. 662 (668-9). 

—Mortgage — Prior mortgage —Redemption of Subse- 
quent mortgagee’s suit for -Mortgage held by prior mort- 
gagee subsequent to plaint mortgage— Redemption right of 
prior mortgagee under — Omission to set up Effect. 

Mortgage — Prior and subsequent mortgages 

PRIOR MORTGAGE — KEDEMFIION OF — SUBSEQUENT 

MORTGAGEE’S SUIT FOR, ( 1902) 29 LA. 118 (125-6) - 

24 A. 429 (438). 

Mortgage —Suit to enforce — I^ase of portion of 

mortgaged property by mortgagor to mortgagee — Rent due 
under— Set-off in regard to— Omission to claim — Subse- 
(luent suit by him to enforce claim — Maintainability. Set 
Moki gage — Suit TO ENFORCE— Lease OF portion of 
MORTGAGED PROPERTY BY MORTGAGOR TO MORT- 
GAGEE. (1889) 16 LA. 107 (113-4) = 16 C. 682 (691). 

-Mortgage — Suit to enforce — Personal decree in— 

Omission to claim— Suit subsequent on mortgage claiming 
— Maintainability. See MORTGAGE — SUIT 10 ENIORCE 

—Personal DECREE IN— O.MissioN TO CLAIM. 

(1925) 52 I.A. 418 ( 435 ) ^6 Pat. 135. 

-Mortgage -Suit to enforce— Prior and subsequent 

mortgagees impleaded in —Omission of, to put forward their 
rights— Fresh suit by them to enforce same— Maintainabi- 
Uly. MORTGAGE— Suit to ENFORCK-I’RIOR and 

SlJBSEQUEN r MORTGAGEES IMPLEADED IN. 

(1911) 39 LA. 68 (79) = 39 0.527 (662)- 

— -Mortgage— Usufructuary mortgage— Redemption of 
—Suit for— Limitation— Plea by mortgagee of— Maintain- 
ability — Prior suit by mortgagee for possession and deciee 

for possession in same — Prior suit brought after right to 
redeem barred — Effect. See MORTGAGE — USUFRUCTUARV 

Mortgage— Redemption of — Suit for — limita- 
tion. (1913) 401. A. 74 (81 2) - 35 A. 227 (233 4\ 

Vendor and Purchaser— Purchaser— Possession of 


property purchased and damages— Suit for — Dismissal-- 
Specifi: performance — Fresh suit for — Maintainability. See 
Vendor and Purchaser— purchaser— possession 

OF pkopeuty purchased and damages. 

(1901) 28 I. A. 221 (226 7) - 24 M. 491 (503 4\ 

S. 11, Expl. VI— Hindu I.aw— Joint family— 

Manager — Suit by or against — Decree in — E.ft^t of, against 


C. P. CODE (ACT V OF 1908), S. 11, Expl. VI- 

(Ow/r/.) 

other members, P.C. OF 1908, S. 11 — CASES UNDER 

—HINDU Law— Joint Family— Manager. 

Hindu Law— Reversioner— Presumptive reversioner 

—Suit by or against— Decision in— Effect of, on actual 
reversioners. See C. P. C. OF 1908, S. 1 1 CASES UNDER 
—Hindu Law— Reversioner— Presumptive rever- 
sioner— Suit BY or against. 

Te?/^irti/ois — Suit by V ad a ai s against iftdwidual, 

as ivroiig-doers — Derision in favont ofVadagalais tn — 
Not res judicata against Tengalat community. 

A number of Vadagalais in a certain village brought a 
suit against a number of Tengalais in the same village 
complaining of the latter having publicly worshipped their 
saint and carried his idol in proces.^iion through the streets. 
In that suit a decree was passed permitting worship of the 
Tengalai idol in private houses. Imt prohibiting public 
processions, and awarding damages to the Vadagalais. 

In a suit sub.sequently brought by the Vadagalais of (he 
village for a declaration of their rights to prohil>it any 
public worship or procession of any Tengalai idol in any of 
the streets of the village, and consequent injunction, iieid 
that the prior decision was not res judicata in favour of the 
Vadagalais ( 101 ). 

The prior suit was not a representative suit binding 
proi>erty, or even designed or framed for the purpose of 
binding for all time the Tengalai community. It was a 
suit against certain persons alleged to lie wrong-doers in 
their individual capacity (lOl.) Macnaghten.) SaDA- 

GOPACHARIAR r. KAMA KAO. (1907) 34 I. A. 93 = 

30 M. 185(190) = 5 C. L. J. 566 = 
11 C. W. N. 685 = 2 M. L. T. 204 = 

9 Bom. L. B. 663 = 4 A. L. J 333 - 17 M. L. J. 240 

S. 13 — Foreign judgments. See JUDGMENTS — ■ 

FOREIGN lUDGMENTS. 

s. 13 (b) — Appiieabiiity — Conditions. 

Sub-S. (i) of S. 13 of C. 1>. C. of 1908 refers to those 
cases where, for one reason or another, the controveisy 
rai'^ed in the action has not, in fact, been the subject of 
diicct adjudication by the court. {Lord Buckmaster, L. C.) 
KEYNER V. VISWANATHAM REDDI. 

(1916) 44 1. A. 6 = 40 M. 112 = 
21 M.L. T. 78-16 A. L. J. 92 = 21 C. W. N. 368 = 
5 L W. 342 19 Bom. L. B. 206 = 25 C. L. J. 233 = 

38 1. C. 683 = 32 M. L. J. 35. 

S. IQ—Situation of property^Piace of— Issue as 

to — Prior decision between p irties as to— Binding^ nature i f. 

S. 14 of C. P. C. of 1S59 provides “ that, if it be shown 
that the land in dispute has been adjudged by competent 
authority to belong to an estate, village, or other known 
division of land, situate within the local jurisdiction of 
another court, the court in which the suit Is brought .shall 
reject the plaint, or relurn it to the plaintiff, in order to its 

being presented in the proper court.” 

In a suit brought in the Ghazeepore court, in which the 
question was whether that court had jurisdiction to try the 
cause, in view of S. 14 of C. P. C. of 1859, it appeared 
that there was a prior binding adjudication between the 
parties to the effect that the land in dispute was an accre- 
tion to the respondents’ settled estate in Shahabad. Held., 
that that decision was a bar, under S. 14 of C. P. C. of 
1859, to the jurisdiction of the Ghazeepore court to try the 
suit in respect of the same land. IlABOO PUHLWAN SiNGH 

V Maharajah mohessur buksh Singh. 

(1872) 2 Suth. 6C0 - 18 W. B. 182 = 
12 B. L. B. 391 3 Sar. 163. 

S. 17 — Courts — Meaning of . 

The word “courts” in S. 17 of C*. P. of 1908 means 


courts to \\hich the Code of ('ivjl Procedure applies, (Aevy 
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Dunedin,') SeTRUCHEKI.A KAMABHADRA KaJU 7 ' MaHA 

Jevpore. (1919) 46 I. A. 151 (156-7) = 

42 M. 813 (820) — 17 A. I,. J. 694 = 21 Bom. L. B. 914 = 
23 C. W. N. 1033 = 30 C. L. J. 209 = 10 L. W. 362 = 
(1919) M. W. N. 502 = 26 M. L. T. 127 = 51 I. C. 185 = 

37 M. L. J. 11. 

“ Jnrisdu tion of 

Dntisl, Indian Court to entertain—Mortgaged property 

situate in part in place to which C. P. C. does not apply- 

Decree for sale in suit— Validity of, as reoards that part 

A suit was brought in the sub-court of Vizagaptam to 

enforce a mortgage over land which was .situate partly in 

the district of Vizagapatam and partly in a Scheduled 

district, and a decree for sale was passed therein in respect 
of all the suit lands. 

« regards the property in the 

Scheduled district could not lie justified by S. 17 of C P 

C. of 1908, and was a nullity so far as that property was 
concerned. ^ tf j 

The decree was accordingly varied by deleting the order 
for sale ^ far as applicable to the lands situate within the 
bchedaled district without prejudice, however, to the mort- 
gagee s right to apply to the proper court for an order for 
!^le of those lands. {^Lord Dunedin^ SeTRUCHERLA 
KAMABHADRA RaJU V, MAHARAJA OF jEVPORE 

(1919) 46 I. A. 151 (166-7) = 42 M. 813(820) = 

17 A.L.J. 694 = 21 Bom. L.B. 914 = 61 1 c 18.6 = 

C. L. J. 209= =10 L.w! 362 = 
(1919) M.W.N. 602 = 26 ML.T, 127 = 37 M. L. J. 11. 
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Ss. 19 and 20 — Cotit ract — Breach of - — Improper 
procuring of—Compeusation for— Suit for— Jurisdiction 
— Limitation — Limitation Act of 1908 — Art 27 — App/ica/n- 
/ity. 

In a suit for compensation for the improper enticing 
away by the difendant of the Jamadars of the plaintiff into 
breaking their contracts with the plaintiff by putting the 
animals which they had contracted to supply to him at the 
disposition of the defendant himself, held that the court 
within whose jurisdiction the wrong complained of was 
committed or the defendant carried on business would have 
jurisdiction to entertain the suit, and that the period of 
limitation applicable to the suit was that provided by Art. 
27 of the limitation Act of 1908. {discount I/a/dane.) 
Haveli Shah v. Sheikh Painda, 

(1926) 31 C.W.N. 174 = (1926) M. W. N. 692 = 

A. I. B. (1926) P. C. 88 = 96 I. C. 887. 

Residence ordinary — Car rying on of businesss — 

Places of — Jurisdiction — Test. 

Held that a person who was ordinarily resident in one 
place but who carried on business at another was, under 
Ss. 19 and 20 of C. P. C. of 1908, liable to be sued at the 
latter place. {Viscount Haldane.) Haveli Shah h. 
Sheikh Painda. (1926) 31 C. W. N. 174 = 

(1926) M. W. N. 692 = A. I. B. (1926) P. C. 88 = 

96 I. C. 887. 

S. 20 — Agent — carrying on business through — Juri.s- 
diction by reason of Hindu law— Joint family— Mana- 
ger Junior member — Acts and payments to, in respect of 
his share in joint family property— Manager if an agent in 
respect of. See HINDU Law— JOINT FAMILY— MANAGER 

— Junior member — acts, etc. 

(1903) 30 I. A. 220 (228) = 26 M. 644 (552-3X 

Foreigner— Jurisdiction against, if confined solely by 

reason of. JURISDICTION — FOREIGNER. 

(1903) 30 I. A. 220 (227) = 26 M. 644 (562). 

Plea of — Onus of proof in case of. See JURISDIC- 
TION — Agent — Carrying on business through. 

(1903) 30 I. A. 220 (228) = 26 M. 644 (662-3). 
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tain 


Award Application to file— Jurisdiction to enter- 

of rn..rt jurisdiction 

TO .;f"^,/KBJ™ATION-AWARD-APPLICATION 

TO ULl-^JURISDICTION TO ENTERTAIN. 

(1923) 51 1. A. 72 (81-2) =61 C. 361. 

-—Award Application to file — Jurisdiction to entertain 
^ not Within jurisdiction 

TO file-jurisdiction to entertain. 

— T • I* • J^®23)61 I. A.72(81) = 61C.361. 

junsdiction — Facts giving — Onus of oroof of 9^/ 

Jurisdiction— Facts giving-onus of proof of. 

(1880) 7 I. A. 196 (204) =3 A. 91 (100). 

of suit— Rule general as to— Defendant’s 
residence at time of suit. See JURISDICTION— PLACE OF 

‘ (186) = 22 C. 222 (237-8). 

- S. 20 (a)— Residence of defendant— Place of. See 

Jurisdiction — Residence of defendant — Place 
of. 

- S. 20 (a) and (b)— Carrying on business within 
jurisdiction. See JURISDICTION^CaRRYING ON BUSI- 
NESS within. 

Dwelling within jurisdiction. See JURISDICTION 


Dwelling within. 

Ss. 20 (c)- -Cause of action, See CAUSE 


OF 


Action. 

Debt— Suit to recover— Cause of action— Juris- 
diction- Debt contracted at Hyderabad and debtor and 
sureties all resident there— Jurisdiction of Secunderabad 
Court to entertain suit. See Debt— SUIT TO RECOVER— 

Jurisdiction to entertain. (1926) 63 1. A. 68 = 

63 C. 88, 

Partnership contract— Balance resulting from— Suit 

by one partner against another for- Jurisdiction— Contract 
at one place— Business intended to be, and, in fact, carried 
on principally at another. See JURISDICTION— PARTNER- 
SHIP CONTRACT— BALANCE RESULTING FROM. 

(1860) 8 M. i. A. 291, 

Ss. 20 and 19 -See C.P.C. of 1908— Ss.19 and 20. 

S. 21 — Applicability — Mortgage suit — Lands in 

Scheduled district to 7ohich code inapplicable— Decree for 

sale of—Ohiection to— Appeal— Maintainability for first 
time in. 

A suit was brought in the Sub-Court of Vizagapatam to 
enforce a mortgage over land situate partly in the district 
of Vizagapatam and partly in a Scheduled district, and a 
decree for sale was passed therein in respect of all the suit 
lands. 

Held^ that an objection to the validity of the decree as 
regards the land in the scheduled district was not one as to 
the place of suing but was an objection going to the nullity 
of the order of sale, that S. 21, C. P. C. of 1908 had no 
application to the case, and ihat the failure to take the 
objection in the trial Court was not fatal to its being taken 
in appeal. {Lord Dunedin). SETRUCHERLA RAMA- 

bhadra Raju V. Maharaja of Jevpore. 

(1919) 46 I.A. 161 (166-7) = 42M. 813(820) = 
17 A. J*. J. 694 = 21 Bom. L. B. 914 = 
23 C. W. N. 1033 = 30 C. L. J. 209 = 

61 1. C. 185 = (1919) M. W. N. 6 ' 2 = 10 Ii. W. 362 = 

26 M. Ii. T. 127= 37 M. L. J. 11. 

S. 24 — Court without jurisdiction — Suit instituted 

in — Transfer of — V alidity of. 

It was decided by the High Court of Calcutta that the 
Superior Court cannot make an order of transfer of a case 
under S. 25 of C.P.C. of 1877, unless the Court from which 
the transfer is sought to be made has jurisdiction to try it. 
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Having regard to the terms of S.25, their Lordships entirely 
approve of that decision (144). {Lord Watson^ LEDGARI) 
BULL. (1886) 13 I. A. 134 - 9 A. 191 (202) = 

, 4 Sar. 741. 

Transfer of suit — Grounds — Feetin^ in district 

against party if one. 

When there is a general feeling in a district against a 
party to a suit* and such party feels that he is not likely to 
have a fair trial from the local judge with that feeling in 
the district against him, his proper course is to petition the 
European Judge to remove the case into his Court and to 
try it in the first instance. MOHUR SiNGH GHURIBA. 

(1870) 6 B. L. R. 496 (499-600) = 16 W. E. P. C. 8 = 

2 Suth. 379=2 Sar. 616. 

Transfer of suit at its then stage — Jurisdiction — 

pauperism of plaintiffs— Finding of (original Court as to — 
If imparted into suit in transferred Court. 

Plaintiff presented a petition in the Court of the Subordi- 
nate Judge of Meerut praying for leave to sue in forma pau- 
peris. The claim embraced landed property which was situate 
partly within the jurisdiction of the High Court of the N.- 
W. Provinces, and partly within the jurisdiction of the Chief 
Court of the Punjab. The Judge of Meerut rejected the 
petition, on the ground that the question of the plaintiff’s 
pauperism could be more conveniently tried in the Punjal). 
The plaintiff ihereuixin filed it in the Court of the 
Deputy Commissioner of Delhi, and an order was made by 
that Court admitting the plaintiff's suit in forma pauperis. 
liefore proceeding further with the suit, the Deputy Com- 
missioner applied to the Chief Court of the Punjab for autho- 
rity to proceed under cl. 13 of C. P. Code of 1859. The 
Chief Court directed that the plaint should be returned to 
the plaintiff, with instructions that he should present it to 
some Court in the N.-W. Provinces.” Accordingly, the 
plaintiff took the proceedings back to the Court of Meerut, 
and, in pursuance of an order of the Sub-Judge the plaint 
was brought upon the file of that Court, and was numbered. 

Quare whether the finding of the Deputy Commis-sioner 
of Delhi that the plaintiff was a pauper could be imported 
into the suit when it found its way upon the file of the 
Court at Meerut (131). 

What clause 13 of C. P. Code of 1859 enacts is that the 
Judge shall apply to the High Court to which he is subject 
for authority to proceed, and the Court to w'hich such appli- 
cation is made may, with the concurrence of the other High 
Court, give authority to proceed. There is no express 
power to transfer (131-2). {Sir A/ontague E. Smith.) SKIN- 
NER V. Ori>e. (1879) 6 I. A. 126 = 2 A. 241 (246-7) = 

4 0. L. B. 331=4 Sar. 31=3 Suth.627. 

Transfer to Court having no jurisdiction over 

property in suit — Validity of. 

The defendant executed on different dates two kut-koha- 
las in favour of one G. By the 1st she mortgaged 4 mou- 
zahs, one of which was in Nuddea, and the other three were 
in the 24-Pergunnahs. By the 2nd, she mortgaged the said 
4 mouzahs, together with three others, which were in 
Nuddea. 

The plaintiff, the assignee from G of all his interest under 
the two kut'kobalas^ instituted a suit in the Court of the 
Sub-Judge of the 24-Pergunnahs. That suit related only to 
the 1st mortgage ; and prayed for forceclosure. While that 
suit was pending, he instituted another suit in the Court of 
the Sub- Judge of Nuddea against the defendant to recover 
the principal and interest under the second kut-kobala. The 
claim in the second suit was against the defendant person- 
ally. 

The two suits were dismissed by the two Sub-Judges. On 
appeal from the two decrees, the High Court affirmed the 

32 
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decree of the Nuddea Court, reversed the decree di.smissing 
the suit in the Court of the 24 Pergunnahs, turned both 
suits into a contribution suit, and remanded it to the Court 
of the 24 Pergunnahs with directions as to the mode in 
which contribution should be effected. 

Held that the order of the High Court was ultra vires 
(224). 

The case of property the subject of suit being situated in 
two jurisdictions is provided for in S, 12 of C. P. Code of 
1859, the Act governing the procedure in this action. This 
section, in their Lordships* judgment, is not applicable to 
the circumstances of this case. Neither suit comprised the 
whole property, nor did either District Court apply to the 
High Court (now .substituted for the Sudder) for leave to 
deal with the whole of it. The plaintiffs intentionally divi- 
ded their claim, and preferred its parts in different juris- 
dictions (224). 

Their Lordships are aware of no power of the High Court 
in its appellate capacity to give jurisdiction to the Court of 
the 24-Pergunnahs to deal with a suit commenced and prose- 
cuted in Nuddea relating to lands in Nuddea (224). {Sir 
Robert P. Collier.) SrIMATI KaMINI SOONDARI CHOW- 

DHRANi V. Kali Prosunno Ghose. 

(1885) 12 I. A. 215 = 12 C. 226(236-7) = 

4 Sar. 662. 

S. 34 — Costs — Interest on — Award of — Discretionary 

or (>l)ligatory. See COSTS — INTEREST ON — AWARD OF. 

(1877)4 1. A. 137 (143) = 3 C. 161(169-70). 

Decree — Date of — Interest up to — Kate of. See 

iNi'EREST— D ecree— Date of. 

(1880) 7 I- A. 196 (211) = 3 A. 91 (107). 

Decree — Reduced rate of interest awarded by — 

Benefit of — Right to — Strangers to decree claiming relief 
inconsistent with it— Right of. See INTEREST — DECREE — 

Reduction of rate by— benefti' of. 

(1890) 17 I. A. 201 (213-4) = 18 C. 164(180). 

Discretion under — Exercise of — Appeal — Interfer- 
ence in. See INTEREST (1) SUIT—INTEREST AFTER 
DATE OF AND (2) SUIT AND DECREE. 

Discretion under — Exercise of^ — Implication of, 

though point not expressly dealt with. See iNTERESl' — 

Suit — Interest after date ok— Award of — Dis- 
cretion as to— P. C’s INTERFERENCE WITH— IMPLI- 
CATION OF EXERCISE OK DISCRETION ETC. 

(1913) 40 I. A. 68 (73-4) = 37 B. 326 (339). 

-Discretion under* — Exercise of — Mode of— Guide to 

— Mode pointed out by statute. C. P. C. OF 1908 — S. 34 
—Discretion under—Judicial and not arbitrary. 

(1898) 26 I. A. 179 (182) =26 C. 39 (46). 

Discretion under, judicial not arbitrary — Mode of 

exercise of — Guide to. 

The discretion given by S. 209 of C. P. Cope, 1882 is a 
judicial discretion to be exercised on proper judicial grounds. 
And where the Legislature has stated what should be the 
rule in a particular class of cases, the Courts cannot have a 
belter guide to their discretion (182). {Lord Hobhouse.) 
Kameswar KOER V. Syed Nawab Mehdi Hossein 
Khan. (1898) 26 I. A. 179 = 26 C. 39(46) = 

2 C. W. N. 633 = 7 Sar. 413. 

Mortgage — Suit to enforce — Interest in. See MORT- 
GAGE— SUIT TO ENFORCE— INTEREST IN. 

Suit — Interest after date of — Award of — Discretion 

as to— Appeal — Interference in. See INTEREST —Surr 
—INTERLST AFTER DATE OF. 
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Sait and decree — Interest between dates of — Kate of 

Discretion as to — Appeal — Interference in. See INTEREST 

— Suit and Decree. (1922) 43 M. L. J. 66. 

* -S. 35 — Costs — Interest on — Calculation of — Mode of 

— Appellate decreee allowing costs of all Courts below — 
Costs of each Court — -Interest on, as from date of its decree 
— Riglit to — Appellate decree not expressly providing for 
same — Executing Court — Jurisdiction to award. See P. C. 

—Appeal— Decree in— construction— Costs of 
ALL CouRI'S awarded BY. (1877) 4 I. A. 137 (142) = 

3C. 161(169). 

S. 38 ; O. 21, R. 10 — Execution of decree — Juris- 
diction of originiJ court — Decree transmitted by it to 
another Court for execution and not re-transmitted by latter 
Court. See LIMITATION ACT OF 1908— ART. 182(5)— 
Proper Court (1916) 43 I. A. 238 = 39 M. 640. 

S. 39 — Transmission of decree for execution. See 

oiso under C. P. ('. OF 1908—0 . 21 , RR. 6 TO 10. 

Concurrent transmission to se7>era/ Courts — Juris- 
diction — Discretion — Exercise of — Conditions. 

There is nothing in the Code of Civil Procedure of 1859 
to prevent the transmission of a decree being made to three 
Zillah Courts concurrently, for the purpose of exicution. On 
the contrary, the procedure is well adapted to allow of it, 
and of its being done most beneficially for the creditor, and 
without injustice to the debtor. If it were not so, the 
debtor might be able to get rid of his property before it 
could be attached. On the other hand, there is provision 
for the protection of the debtor, for the issuing of the 
execution in more Zillahs than one is made subject to the 
control of the Judge, who may refuse to do so, where ‘‘he 
saw there was any sufficient reason to the contrary” (S. 286). 
Again, after the attachments have been granted, if there 
should be any grounds of complaint, the debtor and any 
parlies interested may apply, under the provisions of the 
(Jode, to remove or stay proceedings under them (540). 

It would, no doubt, in many cases, be a right exercise of 
the discretion of the Court not to act on the power, and to 
refuse to send a decree for concurrent execution into several 
places; and when it did act on it, it would be, in many cases, 
proper to impose terms on decree-holders, that they should 
not proceed to sale under all the attachments at once (540-1). 
{Sir Montague E. Smit/i.) SaRODA PROSAUD MULLICK 

7 f . LUCHMEEPUT Singh doogur. 

(1872) 14 M. I. A. 629 = 17 W. B. 289 = 
10 B. L. R. 214 = 2 Suth. 560 = 3 Sar. 77. 

District Court — Decree of — Transmission by Sub- 

Judge of., on direction of District Jud ge—Volidity. 

The decree in a suit originally commenced in the (‘ourt 
of the Judge of G was ultimately affirmed by the (^ueen in 
Council, and was sent back to the Judge of G for the pur- 
pose of being executed. But in the meantime an order had 
been made by Government for changing the boundaries of 
the districts of fr & A, and by virtue thereof the lands which 
were the subject of the suit, and which were originally in the 
district of G^ had become lands in the District of S. The 
Judge of (7, therefore, could not execute the decree, and it 
was necessary for him to send the decree to the Judge of S. 
for the purpose of l>eing executed. The Judge of G did not 
do it himself, but he referred it to the Sub Judge, and 
directed him to send a certified copy of the judgment to the 
Judge of S to be executed. 

It was contended that, inasmuch as the judgment which 
got to Court A for the purpose of lieing executed was sent 
by the Sub-Judge instead of by the Judge himself, the Judge 
of S when he got it, had no power to execute it, 
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Held that the objection was not one which could be main- 
tained (I7l). (Sir Barnes Peacock?) PULUKDHARI ROY 

V. Rajah Radha Pershad Singh. 

(1881) 8 I. A. 166 = 8 C. 28 = 4 Sar. 279. 

High Court, original side decree ^Transmission of 

---Judicial or ministerial act^Notice to judgment- 
debtor — A^ecessity . 

Under the present and regular practice the judgment- 
debtor has no notice of the application for the order of 
transmission of a decree of the High Court to a District 
Court for execution. His first information is when he gels a 
notice from the Court to which the case has been trans- 
ferred and is required to show cause why the decree should 
not be executed against him. The procedure of giving him 
notice of the application for transmission is not authorized 
by the ('ode. The order for transmission is rightly made 
ex parte and as a ministerial act (134-5). {Lord Phillimore.) 
Banker Behari Chaiterji v. Naraindas duit. 

(1927) 64 I. A. 129 =64 C. 500 = 26 L. W. 180 = 

(1927) M. W. N. 336 = 4 O. W. N. 474 = 101 I. C- 24 = 

31 C. W. N. 589=38 M. L. T. (P. C.)90 = 
29 Bom. L. R. 850 = A. I. B. 1927 P.C. 76 = 

52 M. la. J. 565. 

Transmission of decree for execution — Attachment 

directed to be made by Cottrt of transfer — Injunction or 
sequestration only or proceeding in execution — Construction 
of order of transmission. 

M, the manager of the estate of her husband — a Lunatic 
—obtained a decree in the Zillah Court of East Burdwan 
against one /, for a certain sum. A small sum only having 
been realised in that Zillah, proceedings were taken to 
obtain execution of the decree on properties of the defen- 
dant, /, within the jurisdiction of the Zillah Courts of 
Moor.shedabad, Hooghly, and Dinagepore. On 19 — 3— 18(4 
a certificate and other papers were sent by the Judge of East 
Burdwan to the Judge of Dinagepore. The certificate or order 
contained, in substance, a recital or statement of the decree of 
the East Burdwan Court, the amount recovered by execu- 
tion, the balance due, and that the decree-holder had given 
a list of properties in Zillahs, Moorshedabad, Hooghly, and 
Dinagepore, and then declared that “a certificate, etc., are 
sent" to Moorshedabad, under Ss. 284 and 285 of C.P.Code 
of 1859, requesting that properties in that district might be 
attached and brought to sale, and that certificates, etc., be 
sent, under S. 235, for attachment ; with a view to pre- 
vent alienations of properties, in Zillahs, Hooghly, and 
Dinagepore. It ended thus, "afterwards, when proceed- 
ings foi attachment and sale of the properties in Zillah 
Moorshedabad shall have been completed, the proper order 
will l)e passed on the decree-holder’s application." 

It was contended that the abovesaid order ordered the 
lands of the judgment-debtor to be attached, not as the first 
step in an execution which might terminate in a sale, but by 
way of sequestration or injunction only, and therefore, that 
the proceedings were not an execution or a step in it within 
the meaning of the Civil Procedure Code. 

Held, overruling the contention, that what was meant 
was that the attachment sliould be a proceeding in execution 
of the decree (539). 

The proceeding was, on the face of it declared to be a 
direction to attach under S. 235 ; and that section only 
authorises the attachment as a step in execution. What the 
Court intended to do was to transmit the proceedings to the 
three Zillahs for execution. 7'/c., by attachment ; should 
i take place in all, but that further proceedings under the 
! attachments should not be taken in Hooghly and Dinagepore 
until the result of the completed execution in MoorshedalWl 
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was known (539-40). (^/V Smith.) SarODA 

Prosaud muixick V . Luchmeeput Singh doogur. 

(1872) 14 M. I. A. 529 = 17 W. E. 289 = 
10 B. L. R. 214 = 2 Siith. 660 = 3 Sar. 77. 

Ss. 39> 41 and bO^Transmission for execution-- 

Effect of — Jurisdiction of Court which passed decree 
and of Court of transfer — Death of judgment-debtor after 
starting of execution in latter Court — Order of that Court 
bringing his L. R.on record— Illegal or irregular— Sub- 
mission to order by L. R. — Right to dispute order sicbse- 
quetitl y — Estoppel. 

A decree absolute for sale on a mortgage which was 
passed by ('ourt L was, by that Court, transferred to Court 
//, under S. 39 of C.P.C. After an execution proceeding 
had been started in the latter Court, the judgment-debtor 
died, and the appellant, his son, was, by an order of Court 
H made after due notice to him, substituted in the place of 
his deceased father upon the record of the execution pro- 
ceeding. During the sale proceedings the appellant made 
various objections, which were all overruled, from time to 
time, but he never raised the plea that the order substitut- 
ing lum in place of his father was a nullity as being in con 
travention of the provisions of S. 50 of C.P. Code. He also 
obtained postponements of the sale from Court // with the 
decree-hoIder*s consent, undertaking not to raise any objec- 
tions relating to the proclamation or any other objection. 
After the proceedings had been pending for years, the 
appellant for the first time put in a petition before the sale 
officer of Court // that the sale proceedings were illegal and 
without jurisdiction, inasmuch as the decree-holder did not 
get the name of the appellant entered in the decree of the 
Court executing the same in accordance with the provi-dons 
of S. 50, C. P. Code. 

Held, that Court // had jurisdiction to deal with the 
matter of the execution transferred to it ; that the exercise 
of such jurisdiction as against the appellant, though ir- 
regular in the first instance, was submitted to for a consi 
derable time by h\n\ ; and that he could not therefore be 
heard to object to the exercise of such jurisdiction and it 
would be to permit a gross abuse of procedure if he was 
allowed to do so. 

Under cl. (r) of S. 39, of the (’ode of 1908, a decree, 
directing the sale of immovable property situate outside the 
l(x:al limit of the jurisdiction of the Court which passed it, 
may l^ transferred for purposes of execution to the C'oui t 
within whose jurisdiction the property is situated. On such 
transfer the former Court does not altogether lose seizin 
of the decree. Hut the Court of transfer obtains jurisdic- 
tion to deal with that particular execution proceeding and 
retains such jurisdiction until such execution is withdrawn 
or stayed or until it certifies to the Court which passed the 
decree either that the decree has been executed or if it fails 
to execute the decree, the circumstances attending such 
failure(S. 41). If the judgment-debtor dies, before any 
such certificate is issued, the Court of transfer does not lose 
its jurisdiction over the execution proceeding, which does 
not abate by reason of the death. But before execution can 
proceed against the legal representative of the deceased 
judgment-debtor, the decree-holder must get an order for 
substitution from the Court which passed the decree. This 
is a matter of procedure and not of jurisdiction. The juris- 
diction over the subject-matter continues as l>efore, but a cer- 
tain procedure is prescribed for the exercise of such jurisdic- 
tion. If there is non-compliance with such procedure the 
defect might be waived ; and the party who has acquiesced 
in the C ourt exercising it in a wrong way cannot aftenvards 
turn round and challenge the legality of the proceedings. 
i/rord Sinha.) JANO BaHaDUR v. HaNK OF UPPER 


C. P. CODE (ACT V OF 1908), Ss. 39, 41 and 60— 

{Could.) 

INDIA, Ltd., Lucknow. (1928) 66 I. A. 227 = 

SliUCk. 114 = 5 O W. N. 602-9 L. W. N. 4 = 
32 C.W.N. 790 = 26 A.L J. 681 = 48 C. L.J. 23 = 
28 L.W. 25 = 109 I.C. 417 30 Bom. L.E. 1378 = 
(1928) M.W.N. 863 = A.I.E. (1928) P.C. 162 = 

55 M.L.J. 546. 

Ss. 39 and 50 — Transmission for execution — Judg- 
ment-debtor's death after — L. R. of — Execution against, 
loithout appplication under S. 50 to Court which passed 
decree — Jurisdiction of Court of transfer as regards. 

A decree obtained in the Court of the Principal Sudder 
Ameen of Moorshedabad under Act XXof 1866 on a specially 
registered lx>nd against one Gopal Chand was, on the appli- 
cation of the decree-holder, transferred to the Court of the 
District of Nuddea to be executed against the estate in the 
hands of Gopi Chand. the minor son of Gopal, who had 
died in the interval. On 25 — 1 — 1878, an application for 
execution was made to the Nuddea ( ourt. Gopi Chand, 
the minor, died in November 1878. The application to the 
Court, which l)ecame necessary on his death, either under 
S. 210 of C. V. Code of 1859, or S. 234 of C. P. Code of 
1877 whichever might be applicable, was not made. And 
notwithstanding this omission the execution proceedings 
were continued against the respondent, the grandmother 
of the minor, who, on his death, succeeded as his heir to 
the possession of all his properties. 

//eld that the proper steps consequent upon the death of 
(jopi ('hand not having been taken in the Moorshedabad 
Court, the Nuddea Court had no authority to execute the 
decree against the respondent (128). 

The proceeding in the Nuddea (^mrt against the res- 
ptuident was altogetlier irregular, if it was not without 
jurisdiction (128). (Sir A^ichard C<>uch.) MlNA KON- 
WARI JUOGUT SetANI. (1883) 10 I.A. 119 = 

10 C. 196 (205-6) = 13 C.L.R. 385 - 4 Sar. 454. 

Transmission of decree — Judgment-debtor’s death 

after — L. H. of— Order of Court of transfer bringing on 
record of — Irregular or illegal — Submission to — Effect. See 
C. P. C. OF 1908 — SS. 39, 41 AND 50— TRANSMISSION 
OF DECREE FOR EXECUTION— EFFECT OF. 

(1928) 55 I.A. 227 = 3 Luck. 114. 

S. 47. 

APPMCARII.rrV OF. 

Bar under. 

CONSTRUCTION OF. 

ORJECT OF. 

PARTV TO SUIT. 

Representative of party to suit. 

Execution proceeding — Order in — Appeal 

FROM— RIGHT OF. 

Execution proceeding —Separate suit — Remedy 
appropriate. 

Applicability of. 

Auction purchaser interested in result — Effect. 

When a question has arisen as to the execution, dis- 
charge, or satisfaction of a decree between the parties to 
the suit in which the decree was passed, the fact that the 
purchaser, who is no party to the suit, is interested in the 
result has never l>een hekl to be a bar to the application of 
the section (169). (Lord Macnaghten.) PROSUNNO COO- 

mar Sanyal z/. Kasi das Sanyal. 

(1892)19 1. A. 166 = 19 C. 683 (688 9) = 6 Sar. 209. 

-S. 244 of (', P. Code of 1882 applies to a case in 

i which the question raised concerns the auction purchaser at 
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S. 47— Applicability of .—{Contd.) 

an auction sale as well as the parties to the suit (00). (*SV> 

John Ed^e.) CiAfj APATHY MUDALIAR 7*. KRISHNAMA- 

CHARIAR. (1917) 45 LA. 54=41 M. 403(411) = 

22 C. W. N. 563 = 20 Bom. L. E. 680 = 
23 M. L. T. 198 = 27 C L.J. 367 = (1918) M.W.N. 310 = 

16 A.L J. 363 = 4 P. L. W. 310 = 8 L.W. 427 = 

44 I.C, 865 = 34 M.L.J. 463. 

Conditions, 

A sold to E certain logs of timber, and ninety-five logs 
were delivered to E in part performance of the contract. C 
brought a suit against A and E, claiming the logs under 
another title. Pending this suit C entered into an agree- 
ment with I) selling him the logs in the event of being suc- 
cessful in his suit. The judgment of the original Court 
was in CV favour, and under such judgment D obtained 
possession of the logs in suit. This judgment was, on ap- 
peal, reversed. E then brought a suit, in the nature of an 
action of trover, against C and D for the logs and damages, 
The Court, without entering into the merits, dismissed the 
suit, on the ground that it was not maintainable as the 
same relief could have been obtained under the provisions 
of S. 2, Act XXIII, 1861. Ileldy reversing such judgment, 
that there had l>een a miscarriage, as that section did not 
apply, the suit by E against C and D being to recover 
damages for a tort alleged to have been connnilted by C 
and and that the latter was not a party to the original 
suit, or bound by the judgment in that suit. 

“The object of this suit is not restitution of the 95 logs, 
therefore, not an execution of the decree at all ; but its 
object is to recover damages for a tort alleged to have l>een 
done both by C and D. The section has no application 
against />, because he was no party to the original suit. 
It has no application further, because it cannot be said that 
proceeding for a tort is any method of executing the 
decree. {^Urd Justice Giffard.) AOA SVED ABDOOL 
HOOSAIN V. ADAM LENAINE. 

(1869) 13 M.I.A. 69 = 2 Sar. 486. 

Two conditions are necessary for the applicability of 

S. 11 of C.P. Code of 1861. The question must be between 

the parties to the suit, and must relate to the execution of 
the decree (75). {Sir Robert P. Collier.) ABEDOONISSA 
KHATOON V. AMEEROONISSA KHATOON. 

(1876) 4 I.A, 66=2 C. 327 (335) = 3 Sar. 677 = 

3Suth. 371. 

S. 47— Bar under. 

Joinder of utter strangers merely to get over — Effect. 

S' MORTGAGE — SUIT TO ENFORCE— DECREE IN — 

0 V ECUTION OK— OBJECTION TO. 

(1915) 30 M. L. J. 238. 
S. 47— Construction of. 

— Liberal constructi on — Necessi t y. 

Their Lordships are glad to find that the Courts in India 
have not placed any narrow construction on the language 
of S. 244 of C.P. Code of 1882 (169). (Lord Macnaghten.) 
Prosunno Coomar Sanyal V. Kasi Das Sanyal. 

(1892) 19 I.A. 166 = 19 C. 663 (689) = 6 Sar. 209. 

Their Lordships have been reminded of the decision 

of the Board in L.R. 19 I. A. 166 and of the general prin- 
ciple therein expressed, that a wide construction should be 
put upon the provisions of the Act with regard to intro- 
ducing parties by devolution and of the desirability of ascer- 
taining all possible points in execution proceedings without 
a fresh suit. But giving full force to these considerations, 
they cannot see how that which should in reality form the 
basis of an independent suit against a separate party, for 
some act done by himself, can l)e introduced as a question 
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to be tried in execution proceedings in another suit, (Lord 
Phillimorc,) MaNINDRA CHANDKA NANDI v. RaM LAL 
BhaGAT. (1922) 49 I.A. 220(226-7> = l P. 681 (688) = 

31 M.L.T 131 =27 C.W.N. 29 = 24 Bom. L.E. 1261 = 
16 L.W. 905 = 20 A.L. J. 988=36 C.L.J. 642 = 
A.I.E. (1922) P.C. 304 = 68 I.C. 973 = 43 M.L.J. 689. 

S. 47 — Object of. 

I 

S. 11 of C. P. Code of 1861 was undoubtedly passed 

for the beneficial purpose of checking needless litigation, and 
its operation ought not to be limited. CHOWDHURY WaHED 
ALI 7 '. MUS.SUMAT JUMAEE. (1872) 11 B. L. E. 149 = 

18 W. E. 185 = 2 Suth. 680 = 3 Sar. 139. 

S. 11 of C.P, Code of 1861 (Act XXIII of 1861) was 

intended to enable questions to l)e tried in execution cases 
which could not have been so tried before, and to provide, as 
might have been expected, an appeal from decisions in such 
trials (74 T>). (Sir Robert P. Collier.) ABEDOONISSA KHA- 
TOON 7'. AMEEROONISSA KHATOON. (1876) 4 LA. 66 = 

2 0. 327 (334-6) = 3 Sar. 677 = 3 Suth. 371. 

S. 47— Party to suit. 

Execution of decree — Person applying for — If there' 

by becomes party to suit. 

A person by merely applying for execution of a decree 
does not thereby constitute himself a party to the suit in 
which the decree was passed (75). (Sir Robert P. Collier.) 
ABEDOONISSA KHATOON r. AMEEROONISSA KHATOON. 

(1876) 4 L A. 66 = 2 C. 327 (336) = 3 Sar. 677 = 

3 Suth. 371. 

I 

Minor not represented by a properly appointed 

guardian ad litem if a. 

S. 244 of C. I*. Code of 1882 applies to questions arising 
between parties to the suit in which the decree w’as passed, 
that is to say, between parties who have been properly made 
parties in accordance with the provisions of the Code (l75). 
(Sir Andre70 Scoble.) MUSSUMAT RaSHID-UN-NISSA v. 

Muhammad Ismail Khan. (1909) 36 L A. 168 = 
31 A. 572 (582) = 6 M. L. T. 279 = 10 0. L. J. 318 = 

13 C. W. N. 1182=11 Bom. L. E. 1226 = 

31. C. 864 = 19 M. L. J. 681. 

/ 

I 

-Representative character — Party sued in a. if a party 

— Personal liability of such party for decree — Conditions. 

It cannot be laid down as a general proposition that a 
party sued in a representative character is not a party to the 
suit within the meaning of S. 1 1 of C.P. Code of 1861 . Where 
a decree has l)een properly passed and proceedings have 
been taken under it to obtain execution against a party in a 
representative character, tliere is no good reason for saying 
that he should not be considered a party to the suit within 
the meaning of that section, with respect to any question 
which might arise between him and the other parties relat- 
ing to the execution of the decree. 

S. 203 of C.P. Code 1859 makes it obvious that a party in a 
representative character is so distinctly a party to the suit, 
that under certain conditions his own property may be attach- 
ed and sold. It is true that, to fix him with this liability, it 
must be shown that he has received property of the deceased, 
of which he has failed to prove a proper disposition. But 
these things are all cognizable, and proper to be ascertained 
in the suit in which the decree is made, during the progress 
of the execution proceedings founded upon such decree. It 
does not follow that because all the provisions relating to 
execution cannot be applied to a defendant sued in a repre- 
sentative character such a defendant cannot be regarded as 
a party to the suit within the meaning of such of them as 


THE PRIVY COUNCIL DIGEST 



THE PRIVY COUNCIL DIGEST 


SOS 

C. P. CODE (ACT V or 1908)— 
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may be applicable to his case. ChowdHURY Wahed ALI 
V. MuSSUMAT Jumaee. (1872; 11 B. L. E. 149 = 

18 W.E 185=2 Suth. 680 = 3 Sar. 139. 

S. 47~Eeprescntatlvc of party to suit. 

Execution purchaser — Judgment-debtor’s representa- 
tive — If and to what extent a. See EXECUTION SALE — 
PURCHASER AT— Judgment-debtor. 

S. 47— Execution Proceeding— Order in— Appeal 

from — Eight of. 

C. P. Code of 1908— S. 92— Suit under— Scheme 

framed in— Provision in, for framing of rules by Temple 
Committee appointed under scheme subject to sanction of 
District Court— Order of District Judge sanctioning rules 
framed — Appeal from. See C. P. Code OF 1908 — S. 92 — 

Suit under— Scheme framed in. 

(1925) 49 M.L.J. 25. 

Ohieeiion to — F. C\ appeal — Maifitaiiiahility for 

first time in. 

To an appeal from an order purporting to be passed in 
proceedings in the execution of a decree, objection was 
taken before their I.ordships on the ground that the appel- 
lant, not being a party to the original suit, or to the decree 
or to the appeal to the High Court, and not l)eing a repre- j 
sentative of any such party, he could not appeal from the ! 
order, and his only remedy was to bring a separate suit. | 
The objection was not taken before the sub-Judge when 
he allowed the appellant to be:ome a party to the execution 
proceedings ; nor was it taken in the grounds of the appeal 
to the High Court. 

Held that it was t(xj late to take the objection before their 
Lrjrdships (80). {Sir Richard Couch.) PONNAMBAI.A 
TAMBIRAN V. Sivagnana DESIKA Gnana Sambhanda 
Pandara Sannadhi. (1894)21 1, a. 71 = 

17 M. 343 (354 6) = 6 Sar. 484. 

Person not party to suit or decree but made and 

treated as party to order appealed from — Right of, 

A decree of the High Court declared the right of the ap- 
Ijellant, as head of one Mutt, to nominate a competent 
Tambiran to the office of head of another mutt, and direct- 
ed that the Sub-Judge should appoint the person named, if 
he saw no objection to his fitness, and, if he did. to appoint 
another himself. The appellant presented a petition to the 
Sub- Judge, Slating that F was a competent person, and 
praying that he might be appointed to the office in question. 
Before the Sub-Judge could inquire into the fitness of /*, the 
appellant died, and was succeeded by .S’ as head of the mutt 
of which the appellant was the head. .S’ brought himself on 
record in place of the deceased, and presented a petition to 
the Court stating that F was not a competent person, and 
praying that he might be permitted to withdraw the petition 
filed by the deceased, and to appoint another Tambiran to 
the office. F was described as a counter petitioner in that 
IXitition, and on its coming on for hearing before the Sub- 
Judge, he appeared by a vakil, and opposed it on the ground 
that S had no right to withdraw the nomination made by 
his predecessor unless and until the court decided that P 
was incompetent and directed S to nominate another. 

The Sub-Judge held with /*, found him on inquiry to be 
competent, and appointed him to the office. The High 
Court set aside the appointment of Fy and directed the Sub- 
Judge to inquire into the fitness of tlie person named by .S'. 

On an application by P for special leave to appeal against 
the order of the High Court ; held that it was too late for S 
to object to P's right to appeal, on the ground that he was 
not a party to the original suit, nor to the decree, nor to the 
appeal, and did not represent any such party. Held further 
that the objection was unsustainable (80). 
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S. 47 Execution Proceeding— Order in- -Appeal 
from— Eight of~(Contd.) 

The objection was not taken either before the Sub-Judge, 
when he allowed P to become a party to the proceedings, 
and appear by a vakil, or in the grounds of appeal to the 
High Court (80). 

No suit could have been brought by P. The nomination 
could not give a right to bring a suit, and, whilst the decree 
of the High Court stood, he had no title upon which to 
bring one to set aside that decree if such a kind of suit were 
maintainable. If he is not allowed to appeal against the 
order of the High Court he will be without any mode of 
relief (80). (Sir Richard Couch.) PONNAMBALA TaMBI- 
KAN ?■. SiV.AGNANA DESIKA GNANA SaMBHANDA PAN- 

DARA Sannadhi. ( 1894) 21 1. A. 71 = 

17 M. 343(354-6) = 6 Sar. 434. 

Remedy to party aggrieved by order — jVo othevy open. 

S. 244 appears to be intended to prohibit asepaiate suit 

in cases where one might be brought, and to enable the 
question to be determined in the execution proceeding. It 
is not applicable to a case in which a party will be without 
any mode of relief if he is not allowed to appeal against the 
order passed against him by the Court below, to a case in 
which no suit could conceivably be brought by him (80-1). 
(Sir Richard Couch.) PONNAMBALA TaMBIKAN V, SIVAG- 
NANA DESIKA GNANA Sambhanda Pandara Sanna- 
dhi. (1894) 21 I. A. 71-17 M. 343 (356) = 6 Sar. 434. 

S. 47— Execution Proceeding— Separate suit— 

Eemedy Appropriate. 

Award — l^roperties allotted by— Recovery of — De- 
cree passed on foot of award. Arbii RATION — AWARD 

— Decke in accordanck wn h — properties allot- 
ted BY award. (1924) 52 I. A. 79=52 C. 314. 

(’ompany’s shares — Pledge of — Redemption of — 

Decree for — Accession to shares during period of pledge — 
Recovery of fresh shares by pledger — Mode. Sec COMPANY 

— Shares in— Pledge of. 

(1924) 52 I. A. 137 (142-3) = 49 B. 233. 

-Decree — Relief not awarded by, and obtainable only 
by fresh suit. (1) Agreement by judgment-debtor to give in 
execution — Validity of — Enforceability of. (2) Award of in 
execution— Jurisdiction — Absence or irregular exercise of. 

See Decree— Relief not awarded by, and obtain- 
able ONLY BY fresh SUIT. (1876) 2 I. A. 219 (233-4). 

Execution sale — Setting aside of — Mesne profits on 

— Recovery by judgment-debtor of — Mode of — Decree- 
holder purchaser. See EXECUTION SALE — SeTI'ING 

aside of— Mesne Profits on— Recovery by Judg- 
ment-Debtor OF. (1909) 36 I. A. 197 = 31 A. 661. 

Execution sale — Setting aside of — Suit for — Main- 
tainability. See Execution sale — Seiting aside of 
— Suit for— Maintainability. 

Interest — Suit — Interest subsequent to— Decree silent 

as to — Recovery of -Mode of. See MESNE PROFITS — SUIT 
— PROFITS OR INTEREST SUBSEQUENT TO. 

(1876)2 1. A. 219(228). 

Joint property — Share in-- Possession of — Decree for 

— Partition of property prior to — Recovery of substituted 
share — Right of — Mode of — Execution — Separate suit. See 
Decree— I IMALI Mahal. (1922)49 1. A. 139 = 

1 Pat. 378. 

Mesne profits- Assessment of — Mode of— Tease 

pendente lite of suit property. See MeSNE PROFITS— 

assessment OF— Mode of— Execution proceeding 

OR SEPARATE SUIT— LEASE OF SUIT PROPERTY pendente 

lite. (1922) 49 LA. 220 (223 227) = 1 Pat. 581 (686 7) 
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3. 47— Execution Proceeding— Separate Suit- 
Remedy appropriate— 

Mesne profits — Decree — Profits not awarded by — 

Recovery of, in execution — Rignt of — Hond by judgment- 
debtor consenting to such recovery as condition of stay of 
execution. 

(1) See Mesne Profits— Decree — Profits not 

awarded by— Recovery of, in execution— Right 
OF. (1875) 2 I. A. 219 (233) ; 

(2) Son of judgment-debtor joinecl as his I.. R. — 
Rinding nature of bond on. See IIlNDU LAW— JOINT 

Family — Father— Decree against — Mf:sne Profits 
not awarded by. (1875) 2 I. A. 219 (232) 

Mesne profits — Execution sale — Setting aside of — 

Mesne profits on — Recovery of. See EXECUTION SaI.E — 

Setting aside of— Mesne profits on— Recovery 
OF. (1909)36 I. A. 197 = 31 A. 553. 

Mesne profits — Lessee pendente lite of suit propeity 

— Recovery from — Mode of — Execution or separate suit. 

See Mesne Profits— assessment— Mode of— Execu- 
tion Proceeding or Separate Suit — Lease of etc. 
(1922) 49 I. A. 220 (223-227) -1 Pat. 581(586-7). 

-Mesne profits — Suit — Profits subsequent to — Decree 

silent as to — Recovery of — Mode of. See MeSNE PROFITS 

Suit— Profits or interest Subsequent to. 

(1875)2 I. A. 219(228). 

Minor — Decree and execution sale against — Suit for 

declaration of invalidity of — Maintainability — Guardian ad 
litem duly appointed — Non-representation by — Suit based 

on. Sec Hindu I.aw — minor— Decree and Execu- 
tion Sale Against. 

(1909) 36 I. A. 168 (175) = 31 A. 672 (682). 

-Mortgage — Company’s shares — Mortgage of — Re- 
demption of — Decree for — Accession to shares during period 
of pledge— Recovery of fresh shares by pledger — Mode of. 
A’tv COMPANY — Shares in — pledge of. 

(1924) 52 I. A. 137 (142-3) 49 B. 233. 

Mortgage — Prior mortgage — Foreclosure decree on — 

Subsequent mortgagee discharging — Rights of— M<Kle of 
enforcing. See MORTGAGE — PRIOR AND SUBSEOUEN'I 

mortgages— Prior mortgage — Suit on— Fore- 
closure Decree in. (1905) 321. A. 123(133)- 

27 A. 325 (332 3). 

Mortgage--Redemption of — Suit for — Maintainabi i- 

Mortgagee’s suit for sale prior — Decree allowing redemp- 

tion in — Execution of, allowed to become barred. See 
MORTGAGE — REDEMPTION- Suit FOR— MAINTAINABI- 
LITY MORTGAGEE’S SUIT FOR SALE PRIOR— DECREE 

ALLOWING REDEMPTION IN. 

(1886) 13 I. A. 66(69)- 10 B. 461 (467). 

——Mortgage — Redemption of — Suit for — Maintain- 
ability Mortgagee’s suit for sale prior — Decree in, not in 

accordance with T. P. Act — Sale in execution of, and pur- 
chase of property by mortgagee himself. See MORTGAGE — 
REDEMPTION— Suit for— Maintainability— mort- 
gagee’s suit FOR SALE prior— Decree in, not in 

ACCORDANCE WITH T. P. ACT . 

(1917) 45 I. A. 64(69 60) -41 M. 403 (410 1). 

Mortgage — Redemption of — Suit for — Maintainabili- 
ty R=idemption decree prior - Execution of, rendered im- 

possible by vis major. See MORTGAGE —REDEMPTION— 

Suit for— Maintainability— Redemption Decree 
PRIOR. (1906)321. A. 229(242 3) = 28 A. 1(17 8) 

Mortgage — Suit to enforce — Decree in — Execution of 

— Objection to — Separate suit raising — Maintainabili ty — 
Joinder as defendants of utter strangers for getting over bar 
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S. 47— Execution Proceeding— Separate Suit— 
Remedy appropriate— (C cj/z/^A) 

under S. See MORTGAGE— SUIT TO ENFORCE— DECREE 

IN— Execution of— Objection to. 

(1915)30 M. L. J. 238. 

Mortgage— Suit to enforce— Decree in— Objection 

to, for non-conformity with T. P. Act— Maintainability of, 
in fresh suit for redemption. See MORTGAGE — SUIT TO 

Enforce -Decree in— Objection to, on Ground 
of Non conformity etc. 

(1917) 45 I. A. 54(60) = 41 M. 403 (411), 

Mortgage — Suit to enforce — Decree in — Sale in exe- 
cution of, of property not included in mortgage —Suit fresh 
objecting to validity of— Maintainability. See MORTGAGE 

-Suit TO Enforce— Decree in — Execution of— 
Sale in— Property not Included in Mortgage. 

(1921) 48 I. A. 155 = 44 M. 483. 

'Question as to — Permissibility of^ after merits 

foH^ilU out and expenses incurred — Doubtful case. 

Objection to the maintainability of an application in exe- 
cution will not, even in a doubtful case, l)e allowed when 
expenses have been incurred and the merits fought out in 
all the courts, (ford Macnaghtenf) PrAG NARAIN v. 

Kamakhia Singh. (1909) 36 I. A. 197(200) = 

31 A. 551 (556) = 6 M. L. T. 303 = 10 C. Ii. J. 257 = 
14 C. W. N. 55 = 11 Bom. L. R. 1200 = 3 I. C. 798 = 

13 O. C. 180 = 19 M. L. J. 599. 

S. 48 — Execution application — Continuation of prior 

oncy or fresh application — Kent decree against dar patni- 
dar — First application for execution of^ on footing that 
decree created a charge on tenure — Three snbsei/nent appli- 
cations on footing that decree luas a mere money decree — 
Ft fill application on footing that decree created a charge on 
tenure — Fifth if a eontinnation of first. 

D. who had been the zemindar of Lot S but who had sold 
his zemindari on 27-6-189.3, instituted a suit against the 
patnidar on 21-9-1893 for arrears of rent due to him up to 
27-6- 1 893, and obtained a decree which became final on 
10-7-1896. The question for decision was whether an appli- 
cation presented on 2-12-1922 for execution of that decree 
was a continuation of a prior execution application, dated 
9-5*1908 or was a fresh application within the meaning of 
S. 48 of the code. The appellants were the successors in 
interest of /J, and the respondent was a dar-patnidar. 

The apolication of 2-12-1922 called for process against the 
respondent for the sale of the patni mahal. The applica- 
tion of 9-5-1908 also proceeded on the footing that the 
decree created a charge on the tenure. There were three 
applications for execution between these, and in all three of 
them the decree holder gave up the position that their decree 
created any charge on the tenure, treated it as being merely 
a money decree, and attempted to execute it against proper- 
ties other than the patni tenure. 

Held that the application of 2-12-1922 was not a continu- 
ation of that of 9 5-1908 but was a fresh application within 
the meaning of .S. 48 of C. P. Code, and that the execution 
of the decree was, therefore, barred by limitation. 

The three intervening applications were essentially diffe- 
rent in character from the application of 9-5-1908, and their 
Lordships are inclined to the view that the decree-holdtr 
had abandoned the application of 9-5-1908, but in any event 
they are clearly of opinion that the combined effect of those 
previous applications marks such substantial departure 
from the original application of 9-5-1908, as to make it im- 
possible to hold that the application of 2-12-1922 was a con- 
tinuation of the application of 9-5-1908. (Sir Bitiod Mit- 
ter.) MaHAKAJ HaHADUR SinGH FORBRS. 

(1929)33 0. W.N.977 = A I. B 1929 P. 0.209 = 

67 M. L. J. 184 
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C. P. CODE (ACT V OP 1908)— 

S. 48 and O. 34, E. 6— Mortgage— Suit to enforce 

— Decree in — Combined decree — Kxecution against other 
properties of mortgagor — Limitation — Starting point. See j 
Mortcage— S uiTTO Enforce— Decree in— Combi 
NED Decree. figi?) 22 C. W. N. 145. 

Ss. 50 and 39. See C.P.C, OF 190S— Ss. 39, 41, 50. 

S. 60 — Award — Future award — Claim under — At' 

taehment and sale in execution of — Validity, 

A claim under a future award of arbitrators, as to which 
it is wholly uncertain, until the award be made, to what the 
debtor will be entitled, is not liable to attachment and sale 
in execution under the above section (S. 205 of C. P. C. of 

1859). 

The original decree-holder attached as the property of his 
debtor a certain claim in a pending arbitration between the 
debtor, A*, and one A, partner of R. The claim was accord- 
ingly sold and the appellant became purchaser for Us. 1,350. 
The claim was thus described in the notice of sale. “The 
claim of Ramnath v. Shconath, which was remanded by the 
Ix>rds of the Privy Council for the settlement of accounts, 
and has been referred to arbitration.” The sale took place, 
and on the following day ihe arbitrators made their award 
awarding Ks. 34,000 to A*, and the outstanding debts to S. 
These outstandings were partnership debts due to the late 
firm, in respect of which neither partner, however, had in- j 
curred any special liability to the other. The appellant j 
claimed to be entitled to the sum of Rs. 34,(K)0 as purchaser 
of the same at the auction sale for the sum of Ks. 1.350. 

Held that the expectant claim under an inchoate award i 
was not property within the meaning of S. 205 of the Code 
of 1859, and was not saleable in execution of a decree. 

In the present case the attachment is not of the antece- 
dent share in the undivided assets. The uncertainty at the 
time of the attachment and sale was not limited to a mere 
question of quantum \ it was wholly uncertain in what the 
arbitration might terminate (5l ). It would Ikj a cruel wrong 
and injustice if under colour of an execution, a thing descri- 
l)ed as a “claim remanded by the Ix>rds of the Privy Council 

for the settlement of accounts and referred to arbitrators i 

1 

“could be put up to judicial .sale ; a thing utterly incapable 
of being estimated or valued, as vague and uncertain and 
unmeaning a description as if it had been “all the claims of 
Kamanath against all his debtors.” It is obvious, moreover, 
what a door of fraud would Ije opened if, pending a refer- 
ence, the award of the arbitrators could be put up for sale 
f5l). {Urd Justice James.) SVED TUFUZZOOI, HOS- 

SEiN Khan v. rughoonath Pershau. 2 Suth. 434 = 

(1871) 14 M. I. A. 40 = 7 B.. L. R. 186 = 

2 Sar. 656 = R. & J’s- No. 10 (Oudh). 

Debt subject of suit — Attachment of. See C. P. Code 

OF 1908, s. 60 — Property — Meaning of. 

(1871) 14 M. I. A. 40 (49). 

Hindu Law- -Joint Family — Member of— Shareof — 

Attachment and sale of. See HINDU LAW— JOINT !■ AMII.Y 

—Member of— shark of — Aitachment and sake 
OF. (1871) 14 M. I. A. 40 (50). 

Property — Meaning — Right of suit if included — 
Debt or property subject of suit — Attachment of. 

S. 205 of the Code of 1859 uses the word property,” 
not claim or right. A mere right of suit is not property, 
but a title to recover future property. (49) 

A debt or property, which is suitable, or may l>e attach- 
ed, does not lose those qualities merely by being the subject 
of a pending suit. {Lord Justice James.) SyeD Tufuz* 


C. P. CODE (ACT V OF 1908), S. 60— (C^^w/*^.) 

zooL Hossein Khan v. Rughoonath Pershad. 

(1871) 14 M. I. A. 40 = 7 B. L. R. 186 = 2 Suth. 434- 

2 Sar. 666 = R. & J’s. No. 10 (Oudh). 

Religious Endowment — Idol — Properly charged 

with expenses of wor.ship of — Surplus bequeathed to mem- 
bers of testator’s family— Interest of one of such members 
in — Attachment of. See HINDU LAW — KelIG, End. — 

IDOL— Property Charged with expenses of Wok- 
SHIP OF. (1879) 6 I. A. 182 (188-9) = 

5 C.438 (444). 

Religious Endowment — Properly dedicated to — 

Attachment and sale of corpus of, in execution of personal 
decree against Shebait — Validity — beneficial interest in 
surplus income — Trustee having — Effect. See TRUST — 

Religious Trusts—Property devised upon trust 

FOR. a887) 15 I. A. 1 r9-10)=15 C. 329 (339-40). 

Suit — (1) Debt subject of — Attachment of — (2) Pro- 
perty subject of — Attachment of — (3) Right of — Attachment 

of. Art c:. P. Code of 190S, s. 60 — Property. 

(1871) 14 M. I. A. 40(49). 


Trust — Religiou.s trusts — Propeity devised uix>n trust 

for — Attachment and sale of corpus of, in execution of 
personal decree against trustee — Validity — Beneficial inte- 
rest in surplus income — Trustee having — Effect. Sec 

Trust — Rei.igious 'Tkus'is— property Devised 
UPON TRUST FOR. (1887) 16 I. A. 1 ' 9-10) = 

15 C. 329 (339 40). 


S. 60 (1) ( g) — Foreign State — Ptiision payable by, 

remitted for payment to pensioner in India. 

It is probable (although the point IS not one which it is 
necessary to determine in this case), that the enactments of 
S. 266(9) of C. P. C'ode of I8S2 were not meant to cover 
pensions payable by a foreign State, when remitted for pay- 
ment to their pensioner in India (186). {Lord Watson.) 

Bisha.mbhar Nath Nawab Imdad ali Khan. 

(1890) 17 I. A. 181 = 18 C. 216 (223) = 5 Sar, 619 = 

R. & J’s. No. 122. 


Pensions of political nature Payallc directly by 

G(wernment of India. 

The enactments of S. 266 (9) of P. C. of 1882 certain 
ly include all pensions of a political nature payable directly 
by the Government of India (186). {Lord Watson.) BlSH- 

AMBHAR Nath ?/. nawab Imdad ali Khan. 

(1890) 17 I. A. 181 = 18 C. 216 = 8 Sar. 619 = 

R. & J’s. No. 122. 

Political pension — Grant in lieu of, of “ taluka ” 

with lands as jagir — Estate conveyed under, land revenue 
only or land also — Attachability of. See Grant — CON- 
STRUCl'ION— ESI ATE CONVEYED. LAND-ReVENUE OR 
LAND ITSEI.F — PENSION. (1917) 22 C, W. N. 677 

I Political pensiott — Payable by Gcroernment of India 

under treaty with another sovereign peaver if a. 

A pension which the Government of India has given a 
guarantee that it will pay, by a treaty obligation contracted 
with another sovereign power, is, in the ^t^icte.st sense, 
a political pension. The obligation to pay, a.s well as the 
actual payment of the pension, must, in such circumstances, 
\)e ascribed to reasons of State policy (186). 

Held, accordingly, that a monthly allowance payable to 
the respondent by the Indian Government, under an arrange- 
ment made between the King of Oudh and the Governor- 
General ()f India in the year 1842, was a “political pension** 
within the meaning of S. 266 (9) of P. Code of 1882, and 
! was not liable to be taken in execution for his debts. {Lord 
i Watson.) BISHAMBHAR NATH z'. NAWAB IMDAD ALI 
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Khan. (1890) 17 I. A, 181 = 18 C. 216 = 5 Sar. 619 = 

B. & J’s. No. 122. 

S. 60(1) (m ) — Contingent remainder — Attachment 

of. 

A mere expectancy, or a mere right of suit, cannot l)e 
attached. The attachment must operate at the time of 
attachment, and not be anticipatory, so as to fasten on some 
future state of property in which the suit may result. Thus, if 
the land of A be held by A subject to an option in B to take 
it at a definite price or sum, the attachment must be of the 
land and not of the price. An existing debt, though payable 
at a future day, may be attached, whilst a salaiy, wages, or 
money claim accruing due, may not. (^Lord Justice Jame^f) 

Syud Tuffuzzool Hossain Khan v. kughoonath 

Pekshad. (1871) 14 M. I. A. 40(50) = 

7 B. L. R. 186-2 Suth. 434 = 2 Sar. 656 = 

R. & J’s. No. 10 (Oudh). 

Vested remainder — Attachment of. 

Hy a deed of settlement a Mahomedan granted lands to 
his wife on condition that if she had a child by him the 
grant should be taken as a perpetual mokurraree, and, in 
case of no child being born, as a life mokurraree with re- 
mainder to the settlor’s two sons. During the lifetime of the 
settlor, the interest of one of the said sons in the property 
comprised in the deed was attached in execution of a decree 
obtained against that son and the same was sold in execution 
after the death of the settlor. Held , that the deed conferr- 
ed upon the sons a definite interest, like what in English 
law is called a vested remainder, subject to be displaced by 
the event of there being a son of the settlor by his wife, and 
that that interest in remainder was not an expectancy or a 
merely contingent or possible right or interest within the 
meaning of S. 266 of C. P. C!ode of 1882, but was a property 
capable of being attached (209-10;. {^Lord Hothouse f) UMES 

Chunder Sircar v. Mussummat Zahoor Fatima. 

(1890) 17 I. A. 201 = 18 C. 164 (176 7) = 5 Sar. 607. 

Will — Residue of property bequeathed by — lAfi 

interest in — Attachment and sale of — Residue unascertained 
and not easily ascertainable. 

The will of a testator declared that his son, 6', should be 
his heir and executor for the purpose of executing the in- 
tentions of his will, and thereby he became trustee for the 
purpose of executing the different dispositions contained in 
that instrument. Those dispositions were to this effect : 
There was first a charge by way of annuity of Rs. 1,200, in 
favour of the appellant, a mistress of the testator, all the 
debts were to be paid, there were very large legacies to 
be discharged, and after all those charges, debts, legacies, 
and annuities had been satisfied or provided for, as to the 
remainder of the estate, G was to be tenant for life, with 
remainder to his sons. He, therefore, was entitled to noth- 
ing for his own benefit but a life interest in the residue of 
the real and personal property of the testator after all the 
charges upon it had been satisfied and orovided for, and 
after a full administration had taken place of the assets for 
the purpose of discharging those several dispositions. 

Held that that was not an interest which could l>e sold 
under an execution issued in the Supreme Court against the 
property of the testator (522-3) {^Mr. Pemberton Leigh.') 

BeebeeTokai Sherab z/. Beglar. 

(1866) 6 M. 1 . A. 510 = 1 Sar. 677 = 4 W. R. 87 = 

1 Suth. 259. 

S. 60 (1) (n)— Maintenance — Grant for - Property 

conveyed under— Attachment of, in hands of grantee’s heirs, 
but not in hands of grantee. See HINDU EaW — MAIN- 
TENANCE— Gr.ant for. (1917) 22 O. W. N. 677 (680). 


512 

C P. CODE (ACT V OF 1908), S. 60 (1) 

Maintenance-Property allotted for, without power 
of transfer— Attachment of, HINDU LAW — MAIN- 
TENANCE — Property allotted for, without 

POWER OF TRANSFER. (1925) 62 I. A. 262-47 A. 386. 

S. 64 — Alienation contrary to — Effect 
The object of S. 240 of C. P. Code of 1859 was to make the 
sale made in contravention of that section null and void, so 
tar as it mi^ght be necessary to secure the execution of the 
d^ree. The section relates only to alienation which would 
affect the creditor who obtained the attachment. The words 
of the section were intended for the protection of thecredi- 
tor who had obtained an execution, and not for the protec- 
tion of all persons who at any future time might possibly 
obtain executions (549 50), {Sir Robert P. Collier.) 

Anund Loll Doss r-. Jullodhur Shaw. 

(1872) 14 M.I.A. 643 = 17 W.R. 313 = 10 B. L. R. 134 = 

2 Suth. 669 = 3 Sar. 81. 

'Flig prohibition against alienafion avoids the convey- 
ance only as against the execution creditor, or some person 
entitled to claim under him (8/6). PUDDOMONEE DOS- 

see V. Roy Muthookanath Chowdry. 

( 1872) 2 Suth. 873 = 3 Sar. 268 = 20 W. R. 133 = 

12 B. L. R.411. 

— An alienation of property, subject to a valid and sub- 

sisting attachment, is null and void as against the attaching 
creditor and those who claim under him, unless that aliena- 
tion can be shown not to fall within the provisions of S. 240 
of C.P.Code of 1859 (159-60), {Sir James Colvile.) RAM 
Krishna DasSurrowji v. Surfunnissa Begum. 

(1880) 7 I. A. 167-6 C. 129 (133) = 4 Sar. 161 = 

3 Suth. 766. 

Attachment by A — Sale private of attached property 
-with his consent and satisfaction of his debt out of proceeds 
of sate — Attachment not formerly nmatud — Attachment of 
same property by B and sale pursuant thereto — Validity of 
private sale against attachment by B. 

A obtained an execution against his debtor in the form of 
an attachment against the debtor’s real property. The deb- 
tor, with the consent of A, made a private sale of the pro- 
perty, and out of the proceeds satisfied the debt, but no 
application was made to the court for the removal of the 
attachment, and the attachment remained, at all events, for- 
mally, in force. Subsequently B, another creditor, obtained 
an attachment upon another judgment. He proceeded to a 
judicial sale, treating the former sale as void ; and the ques- 
tion was, whether the purchaser under the second sale had a 
good title, and was entitled to say, that the prior sale was to 
all intents and purposes void as against him. 

Held, that the first sale was valid under S. 240 of C. P. 
Code of 1859 as against and was not affected by the 
subsequent attachment and sale thereunder by B. {Sir 
Robert P. Collier.) ANUND LOLL DOSS zc JULLODHUK 
Shaw. (1872)14 M.I.A. 643 = 17 W.R. 313 = 

10 B.L.R. 134 = 2 Suth. 669 = 3 Sar. 81. 

Attachment permanently struck off and new atUuh’ 

ment become necessary — Alienation between. 

If an attachment has been permanently struck off 
and a new attachment has become necessary, a conveyance 
which is executed by the judgment-debtor between the two 
attachments will be valid (876). PUDDOMONEE DOSSEE 
V. ROY MUTHOORANATH CHOWDRY. 

(1872) 2 Suth. 873-3 Sar. 268 = 20 W.R. 133 = 

12 B. L. R. 411. 

Attachment subsequently struck off — Alicnatien pen- 
ding. 

It may be argued that, although a conveyance executed 
between the striking off of the first attachment and the issu' 
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ing of the second may be valid, it does not follow that one 
executed whilst the first attachment was subsisting becomes 
valid by relation, or ceases to be void as against the execu- 
tion creditor and those who claim under him (877). PUD- 
DOMONEE DOSSEE r. ROY MUTHOORANATH CHOWDRV. 

(1872)2Suth. 873 = 20 W.R. 133 = 12 B.L.E. 411 = 

3 Sar. 268. 

Debt — Attachment of — Payment of debt pendifr^. 

The effect of S. 240 of C.P.C. of 1859 is not to render the 
payment of a debt which has been attached in execution ab- 
solutely void, under all circumstances and against every one, 
but merely to make it void so far as may be necessary to 
ser:ure the execution of the decree (75). {Jsir Barnes Pca^ 
cockf) DiNENDRONATH SaNNYAE z\ KaMCOOMAR 

GhOSE. (1881) 8I.A. 65 = 7 0.107(118)- 

10 C. L. R. 281 = 4 Sar. 213. 

Debt — Attachment of — Payment of debt pend i mi — 

Claim of attaching decree-holder otherzoise satisfied — Eff ect, 
Payment of a debt which has been attached in execution 
is not absolutely void. It is void only to the extent to which 
it is necessary to secure the execution of the decree under 
which it was made. Such a payment is therefore good where 
the decree of the attaching decree-holder is satisfied by a pri- 
vate arrangement Ixstween him and his judgment-debtor (75). 
{Sir Barnes Peacock,) UlNENDRON A l'H SannvaI- 7\ 
KAMCOOMAR GhOSE. (1881) 8 I. A. 65 = 

7 C. 107 (117-8)- 10 C.L.R. 281 = 4 Sar. 213. 

Decree for money — Attachment in execution — 

Adjustment subsequent to, betxoeen parties to attached decree 
— Attaching decree-holder not party to — Binding charac- 
ter of adjustment on — Abandonment of execution by him 
and private purchase of decree by him — Effect. 

In May, 1863, in execution of a decree for money which 
the re.spondent had obtained against B, he attached a decree 
for mesne profits which B had obtained in 1860 against S. 
In May, 1865, an order was made under the respondent’s 
execution for the sale of the decree for mesne profits. With- 
out proceeding to sell the decree for mesne profits in execu- 
tion, the re.spondent purchased, in 1866, the whole of the 
mesne profits due under the decree, by private sale from />. 
Meanwhile, in September, 1865, an order had Ixjen nrade by 
consent of B and A', whereby //’j decree for mesne profits 
against S was set off pro tanto against a decree for a larger 
amount which A’ held against B. The respondent was, how - 
ever, not a party to the said order. 

Held, that the private sale to the re.spondeiU was not 
tantamount to and had not the same effect as a sale in exe- 
cution of his (respondent’s) decree, under which the me.sne 
profits had been attached, and that the respondent, by virtue 
of his purchase, acquired no greater interest than /> had in 
the decree for mesne profits, and that he was conse- 
quently bound by the consent order of set off (74). (AVV 
Barnes Peacock.) DiNENDRANATH SaNNVAL ?■. KAM- 
COOMAR GhOSE. (1881) 8I.A. 65-7 C. 107(118) = 

10 C.L.R. 281-4 Sar. 213. 

Decree for money held by B against A’ — Attachment 

by respondent of, pending proceetlings between B and A’ in 
execution of a decree for money held by A’ against B in 
which Si claimed to set off B's decree against his own decree 
against B — f’onsent order of set off Ijetween B and A' subse- 
quent to— Binding character of, against resjx>ndent not a 
party thereto. See TRANSFEROR PROPERTY ACT, S. 52 

—Decree for money meld by B against S. 

(1881) 8 LA. 66 (74) = 7 C. 107 (117-8). 

Money attached-^Payment and receipt of, pending 

attachment — What amounts to — Decree for mesne profits — 

33 
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— Attachment of — Consent order subsequent to, setting off 
amount of that decree against amount of a decree against 
holder thereof — Effect, 

Subsequent to the attachment in execution of a decree for 
mesne profits held by B against A’, B consented to an order 
by which the amount of the decree for mesne profits was set 
off against a decree for money held by S against B, 

Quaere whether that consent order amounted to a pay- 
ment of the mesne profits by S to B, and a receipt thereof 
by B within the meaning of A. 240 of C.P.C. of 1859 (74-5). 

{Sir Barnes Peacock). DINENDRONATH SANNVAL v, 
KAMCOOMAR GhOSE. (1881) 8 LA. 66 = 

7 C. 107(117-8) = 10 C.L.R. 281 = 4 Sar. 213. 

Mortgage — Properly subject to — Attachment of — 

Mortgage pending, to pay off old mortgage — Validity of, as 
against attaching decree-holder. 

Property subject to a mortgage was attached in execution 
of a money-decree obtained against tlie mortgagor by a 
third party. Pending the attachment the mortgagor exe- 
cuted a mortgage to M for a sum of Ks. 40,000. The said 
sum of Ks. 40,000 w’as utilised by the mortgagor, under an 
arrangement with M to that effect to pay off the old mort- 
gage, and for other purposes. Part of the property was sub- 
sequently sold in pursuance of the said attachment, and 
was purchased by the appellant. 

Held, that S. 276 of C. P, C. of 1882 iiad not the effect 
of making the mortgage to .1/ wholly void as against the 
appellant. 

So to construe S. 276 would be quite wrong. So far as 
the mortgage for Ks. 40,000 prejudiced the e.xecution cre- 
ditor, it is void as against him ; but the section does not 
render void transactions which in no way prejudice him ; 
and to hold the mortgage void so as to confer upon him a 
benefit, which no one ever intended he should have, is 
entirely to ignore the object of the section and to pervert 
its obvious meaning. It is impossible to hold that the effect 
of that section is to give an execution creditor an unencum- 
bered fee simple instead of an equity of redemption against 
the intention of the parties. {Lord Lindley). DINOBUNDHU 
Shaw chowdhrv r. Jogmaya Dasi. 

(1901) 29 I. A. 9 (16-7) = 29 C. 164 (166) = 

6 C. W. N. 209 = 4 Bom. L. R. 238 = 8 Sar. 217 --= 

12 M. L. J. 73. 

S. 64. Explanation — Claims enforceable under 

attaehment — I Vhat are-^Clai m for rateable distribution 
under S. 73 of C. P. C . 

On 19 — S — 191 1, property of a judgnient-debloi was atta- 
ched in execution of a decree obtaii\ed by , /, aiul was in 
June, 1912 put up for sale after being attached. On 9th 
August, l9l2, the judgment-debtor, the 1st defendant, paid 
in the w hole of the decretal amount and co.sts, and therefore 
the sale was not confirmed, and the execution proceedings 
were struck off on 1 — 10 — 1912. Before the payment of 
the decretal amount, namely, on 9 — 8 — 1912, another exe- 
cution application was filed by B, another creditor of the 
same judgment-debtor, and on 10 — 8 — 1912 the property 
was attached under that execution application. On 
12~8 — 1912, an application for rateable distribution filed 
by B was refused on the ground tliat tlie money which had 
been lodged in court wa.S not money realise<l in execution. 
Thereupon applied for sale of the attached property, 
which was accordingly .sold on 25 — 1 — I9l3^and purchased 
by the 2nd defendant. Meanwhile, on l7 — 7 — 1912, the 

judgment-debtor entered into a contract with the plaintiff 

for the sale of the same property. 

In a suit by the plaintiff for specific performance of the 
contract in his favour against the judgment-debtor, the 1st 
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Ocfeiulaiit, and ihc 2nd defeiulant, (W<vr, ^^)lether the suit 
contract was made unavailable in respect of S. 64 of C.P.Cb 
of 1908, or whether being only a contract to sell, and not a 
transfer with delivery of any property or Interest, S. f)4 had 
no application. 

In particular, it would have to be considered whether 
what was said in P. K. 44 I. A. 72 (78) has any bearing on 
tlie question, or whetlier that case is rendered inai)piicable 
owing to the <liffeience of phraseology of S. (>4 of ('. V. C, 
of 1908 from S. 276 of C.I\(A of 1882, uiuler which that 
case was determined. It would also have to be considered 
whether at any given moment the plaintiff was able to get 
specific performance. (A^W Dniiediit.') NUK MAHOMET) 
PEERBHOV re DINSHAW IIOKMASJI M0'1I\VAI,I,A. 

33 M. L. T. 241 (P. C.) ( 1922) P. C. 393 ^ 

71 I. C. 626 = 28 C. W. N. 522 = 
(1922) 45 M. L. J. 770 (774 5). 

Sb, 64 aud IZ -Attachment in execution — Alienation 

pendin^f^^Suhsequent attachment hy same ereditor in exe- 
cution of another decree — Sale under — Purchaser at — Pri- 
vate purchaser~-^Ri ghts of — Priority. 

Respondent obtained a decree against ./ in 1901, and, in 
execution thereof, attached A's property on Ibth July, 1907. 
On l5th July, 1907, A had sold the proijerty privately to 
appellant. Respondent also purchased the very same pro- 
perty, with leave of court, in execution of his decree. He 
was also the holder of a decree of 1896 against A snd in 
execution of that decree had also attached the same property 
in 1902, but the execution had not been proceeded with. On 
a question arising as to the rights of appellant and respon- 
dent to the property, held that the sale to the appellant, 
being prior to the attachment of 1907 on which respondent’s 
title rested, was not invalid under S. 276 of the Code of 
1882. 

Held., further, that, assuming the earlier attachment of 
1902 was subsisting, all that it could do was to entitle the 
respondent to the benefit of the later attachment but he could 
not claim to be in a better position than the decree-holder 
in the later case and his position was not strengthened by 
the fact that it was the same person who was the decree- 
holder in both cases. 

Meaning of Attachment inS.276of (!. P. C. of 1882. 
{Sir /Miorence Jenkins.) MiNa KUMART RlBI t'. PlJOY 

Singh Dudhuria. (1916) 44 I. A. 72^ 

44 C. 662-25 C. L. J. 508-19 Bom. L. E. 424- 
6 li. W. Ill = 16 A. L. J. 383 - 21 C. W. N 586 - 
1 Pat. L. W. 426 = 21 M. E. T. 544-40 I. C. 242 = 

32 M. L. J. 425. 

S. ^^—Construction of — Strict construction. 

S. 260 of C.P.C. of 1859 should lie construed strictly and 
literally (155). {Sir Montague P. Smith). LokheE 
NARAIN ROY CHOWDHRY V, Kalypuddo Randopa- 
DHYA. (1876) 2 I. A. 154 = 23 W. R. 358 = 3 Sar. 472 = 

3 Suth. 122. 

* P.ffeet of — Benami purchases not made illegal . 

S, 260 of C.P.C. of 1859 did not make benami purchases 
illegal (155). (5/> Montague E. Smith). COKHEE NaraIN 

Roy Chowdhry v. Kalypuddo Bandopadhya. 

(1875) 2 I. A. 154 = 23 W. E. 368 = 3 Suth. 122 = 

3 Sar. 472. 

^-Object of—Judgmeni-debtors — Benami purchases for 

—Practice of— Checking of . 

The object which the framers of the Code of Civil Proce- 
dure, 1859, probably had in view, in enacting S. 260 there- 
of, was, to prevent judgment-debtors becoming secret pur- 
at the judicial sales of their property, and to 
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emix)\ver the court selling under a decree to give effect to its 
ow n sale, without contention on the ground of benami pur- 
chase, by placing the ostensible purchaser in possession of 
what it had sold, and of insuring respect to that possession 
by enacting that any suit brought against him on the 
ground of benami shall be dismissed (525). {Sir Montague 
E. Smith), MUSSUMAT BUHUNS KOWAR v. LaLLA 

Buhooree Call. 

(1872) 14 M. I. A. 496-3 Sar. 69- 
18 W. R. 157=10 B. L.E. 159 = 2 Suth. 576. 


'I'he provisions of S. 260 of C. P. C^ of 1859 were de- 
signed to check the practice of making what .are known as 
benami purchases at execution sales, /.r., tran.sactions in 
which .4 secretly purchases on his own account in the name 
of B (843). (.SV;- James Colvife). BODH SING DOOD' 

hooria 7'. Guneschunder Sen. 

(1873) 2 Suth. 840- 19 W. E. 366 = 
12 B. L. R. 317=3 Sar. 263. 

The provisions of S. 317 of C.P.C. of 1882 were designed 
to create .some check on the practice of making what are 
called benami purchases at execution sales for the benefit of 
judgment-debtors, and in no way affect the title of persons 
otherwise beneficially interested in the purchase (182). {Mr, 
Ameer Ali). GaNGA SahaI v. KESBI. 

( 1915) 42 I. A. 177 = 37 A. 646 (554 6) = 
13 A. L J. 999 = 18 M. L. T. 203 = 
19 C. W. N. 1175 = 22 C. L. J. 608 = 
(1916) M. W. N. 713 = 2 L. W. 837 = 
17 Bom. L. R. 998 = 30 I. C. 266 = 29 M. L. J. 329. 

Certified purchaser — Agreement by^ to convey pro- 
perly purchased — Suit to enforce — Maintainability. 

In a suit for specific performance of a contract brought 
against a purchaser at an execution sale, the plaintiffs’ case 
was that the certified purchaser was not merely a benamidar, 
but was a real purchaser, but that he agreed to convey to 
the plaintiffs or to their predecessors in title such portions 
of the property purchased for which they had already paid 
or had to pay under that agreement the balance of the pur- 
cha.se money. Held that 8. 66 of C*. P. C. of 1908 w’as no 
bar to the suit. 

The object of S. 60 was to put an end to purchases by 
one person in the name of another ; and the di.stinction be- 
tween a purchase on behalf of another, and a purchase 
coupled with an undertaking to convey to another at the 
price of purchase, is somewhat narrow. Ai't agreement 
subsequent to a purchase is not affected by the section. In 
the present case agreements were entered into after the 
sale by which the defendant — appellant Ix^und himself 
to carry out the original contract with the plaintiffs — 
respondents. These subsequent agreements are unaffected 
by the section and are therefore enforceal)le against the 
appellant (ll5). {discount Cave.) RamATHAI VadIVELU 
MUDALIAR V. Peria Manicka Mudaliar. 

(1920) 47 I. A. 108 = 43 M. 643 = 
18 A. L. J. 584 = 28 M. L. T. 13 = 12 L. W. 1 = 
24 C. W. N. 699 =(1920) M. W. N. 389=66 I. 0. 396 = 

39 M. L. J. 11- 

Certified purehasei — Suit against real envner by^ 

Plea of benami purchase by latter — Maintainability. 


S was mortgagee in possession of certain property, 
hilst he was so in possession the interest of the mort- 
therein w as sold in execution of a decree obtained 
uiiat him by a creditor. The respondent became the 
ensible purchaser at such sale, and the certificate of sate 
3 granted to him in his own name as the purchaser, B 
tained in possession until his death, and after it the 
nnnHent instituted the Suit out of which the appeal arose 
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against the appellant, the heir of /y, for the redemption of 
the property and possession of it, alleging that the niortgage 
tlcbt had been paid off by the receipt of the profits, and, if 
not, that he was ready to pay what might remain due. 1'he 
defence was that the purchase was made by the respondent, 
in his own name, as a bcnamef purchaser for /•’, and with l)is 
money ; and that the attempt by the respondent to set up 
title in himself was a fraud. The question was whether, 
in view of S. 200 of C. V. C. of 1859, the defence was 
available. 

//c/</ that S. 260 was no bar to the maintainability of 
the defence set up. {Sir Alontag'itc MussuM.Vr 

HUHUNS KOWAR V. LALLA BUHOOREE I.Al.l.. 

(1872) 14 M. I. A. 496 = 18 W. B. 157 - 

10 B. L. B. 169 - 2 Suth. 576 = 3 Sar. 69. 

S. 2f)0 of C. V. C. of 1859 i.s applicable only to a suit 
brought against the certified purchaser to assert the bt'/id’ 
mee title against him. The real owner for whom the 
purchase was made, if in possession, and if that possession 
had l>een honestly obtained, might defend a suit brought by 
the holder of the certificate and show that he was the 
apparent owner only and a mere trustee (155-6). {Sir 
Mottta^ue E. Smith). bOKHU Narain KOV Chuwdhry 
re KALYFUDDO BaNDOPADHYA. ( 1876) 2 I. A. 154 = 

23 W. B. 368-3 Suth. 122-3 Sar. 472. 

While S. 66 protects the certified purchaser, .so long as he 
retains the possession given him by the Court, from a suit 
by the true owner, if he allows the real purchaser being 
the true owner ” to get possession, the section does not 
enable him to sue for possession, Ixxause possession has 
come into the hands of the true owner, w'ho is entitled to it. 
{Sir John Wal/is). KUNWAK Ml). ABUUI, JALIL KHAN 

V. Khan Bahadur Md. Obaid Ullah Khan. 

(1929) 33 C.W.N. 1061-^6 O.W.N. 637- 
A.I.B. 1929 P.C. 228- 57 M. L. J. 177. 

Crrli fil'd pnrihascr — Suit by real moncr a^^ainst — 

Pica t;/* benami purchase — Suit based on — Maintainability. 

The defendant puicha-sed certain properties in an auction 
in excution of a rent decree, obtained his sale certificates, 
and entered into possession. The sale was on 28-10-1907. 
On 27-10-1913, the plaintiff filed a suit for the recovery 
of the properties purchased by the defendant alleging that 
be was the real purchaser w ho provided the money, that the 
defendant, his brother in-law, was his agent in the matter 
of the purchase, and had, contrary to instructions, purchased 
the property in his own name, and that, subsequent to the 
purcha.se, the defendant had promised to convey the pro- 
perty to the plaintiff whenever required to do so. 

Held that the plaintiff was precluded by S. 66, C. P. C. 
from claiming the property on the basis that the real pur 
chaser at the execution sale was himself and not the 
defendant. 

Held further that the plaintiff could not claim specific 
performance as the promise to convey was not supported by 
consideration. {Lord Sinlui). Balaram v Naktu. 
(1928) 64 M. L. J. 462 -- 47 C. L. J. 418 - 108 I. C. 11 - 
24 N. li. B. 59 = 30 Bom. L. B. 821 - 27 L. W. 807 - 

A. I. B.( 1928) P.C. 76. 

“ Certified purchaser — Suit for possession against — 
Maintainability — Agreement between him and plaintiff that 
purchase shmild be benami for latter— Suit based upon. 

1 he suit was by the mohunt of an asthal to recover posses- 
sion of property purchased by the appellant in execution of 
a decree obtained against a third party. The appellant was 
tlie rnanager of the asthal under the former mohunt. 

Held that even if the property had I.>een purchased by the 
appellant henamee under an agreement with the former 
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mohunt that it should l>e purchased by him benamce for tliat 
mohunt, it would be a question whether S. 260 of C. P. C. 
of 1859 w’ould not prevent the plaintiff from suing to re- 
cover it ( 145). {Sir Earncs Peacock). MUNGAI. DAS v. 
Mohunt Bawan Das. (1877) Bald 140 = 1 L J. 706. 

Cerlified purchaser — Suit by real ozuner for posses- 
sion against — Maintainability — Real envner in adi^crse pos- 
session for statutory period and snbsei/uenily dispossessed by 
certified purchaser. 

Where the real purcliasers have l)ecn allowed by the cer- 
tified purchaser to remain in adverse posses.sion for more 
than 12 years and are subsequently dispossessed by him, 
they are entitled to sue for posse.ssiori on the title so acquired 
under the Limitation Act. To such a case the provisions 
of S. 66 of the present code and the corresponding sections 
of the earlier codes have no application, 

A suit based on dispossession after 12 years’ adverse pos- 
session is clearly not a suit “on the ground that the purchase 
was made on behalf of the plaintiff or on behalf of some 
one through whom the plaintiff claims” within the meaning 
of the section, and does not become so merely I)ecause the 
plaintiff as part of an alternative cause of action sets up 
and proves that the purchases were, in fact, benami. {Sir 
John Wallis.) KUNWAR MaHOMEU ABDUL JALIL KHAN 

Khan Bahadur Mahomed Obaid Ullahkhan. 

(1929) 33 C.W.N. 1061 = 6 O.W.N. 637- 
A.I.B. 1929 P.C. 228 = 67 M. L. J. 177. 

Certified purchaser — Suit by real oioner for posses- 
sion agai)ist — Maintainability — Real envner in adverse pos- 
session for less than statutory period and dispossessed by 
certified purchaser 7oithin that period. 

Quaere whether the provisions of S. 66 and the correspon- 
ding sections of the earlier codes apply to a suit for posses- 
.'^ion by the real purchasers who have been in adverse posses- 
sion for less than the statutory period and are dispossessed 
by the certified purchaser within that period. 

That must depend upon the question wliether the real 
purchai^r is to be regarded as suing “ on the ground that 
the purchase was made on behalf of the plaintiff or on 
behalf of some one through whom the plaintiff claims' within 
the meaning of the section. In a case in which the true 
owner has been in possession for less than 12 years, he will 
no doubt have to aver and prove as part of his cause of 
action that the auction purchase was made on his l)ehalf. 
{Sir John Wallis.) KUNWAK MAHOMED ABDUL JaLIL- 

KHAN V. Khan Bahadur Mahomed obaid Uelah 
Khan. (1929) 33 C.W.N. 1061 = 6 O.W.N. 637 = 

A.I.B. 1929 P.C. 228 = 57 M. L. J. 177. 

Certified purchaser — Transfer of title to real erwfter 

by — Ackno'iolcdgmcnt of benami nature of purchase — Trans- 
fer of possession to real owner — Effect. 

In 1 1 W.K.F.B., p. 20 it was stated in the judgment of the 
High Court that if the certified purchaser was really benami- 
dar, or a trustee for another person, and after the certificate of 
sale tlid some fresh act to put the real purchaser into posses- 
sion, that might operate as a transfer of the property to him. 
They say : — “ If a person who has gained a title by limita- 
tion, waives that title in favour of the real owner, and gives 
up po.ssession to him as the rightful owner, such act would 
probably be held to amount to a waiver of the right w'hich 
he had gained by limitation, and to confer it upon the real 
owner. In like manner, if a benamidai should acknowledge 
the purchase to have been made benamee, and W'aive the 
right conferred upon him by Ss. 259 and 260 of C. P, C. of 
1859, and give up possession to the real purchaser as the. 
rightful owner, such act would probably amount to a trans- 
fer of the title as w'ell as of the possession to the real pur- 
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chaser.” (150) {Sir Montague E. Smith?) LOKHEE NARAIN 

Roy Chowdhry z-. Kalypuddo Bandopadhya. 

(1876) 2 I. A. 154 = 23 W. R. 358 = 3 Suth. 122 = 

3 Sar, 472. 

Cettificit purchaser — 7 ransfer of title to real owner 

hy Possession hy real ozoner — Certified purchaser Permit- 
ting—Efiect, 

Xhe mere permission to hold posses.sioii cannot alone give 
or U-ansfer a title from the benamidar to the real owner 
(527). {Sir Montague Smith.) MUSSUMAT BUHUNS 
KOWUR V. LALLA BUHOOREE LALI.. 

(1872) 14 M. I. A. 496 = 18 W. R. 167 = 10 R.L.R. 159 = 

3 Sar. 69 = 2 Suth. 576. 

Certified purehaser---Transferee fromSuit against 

-‘Maintainability—Rule as to-^C. P. C\ of 1SS2, S, 317— 

Rule under — Distinction — Reason for change eff^ected hy 
Present section. 

S. 66 of the present code says that “no suit shall be main 
tained against any person claiming title under a purchase 
certified by the Court,” whereas the wording of the corre- 
sponding S. 317 of C. P. C. of 1882 was “no suit shall be 
maintained against the certified purchaser”; and the altera- 
tion was admittedly made because it had been held by the 
Calcutta, Madras, and Allahabad Courts that the section 
only prohibited suits of this nature instituted against the 
certified purchaser himself and did not prohibit them when 
instituted against transferees from him, whereas in Bombay 
it was held that it did. {Sir John Wallis.) KunwaR 

Mahomed Abdul Jalil Khan v. Khan Bahadur Ma- 
homed Obaid Ullah Khan. (1929) 33C.W.N. 1061 = 
6 O.W.N. 637 = A.I.R. 1929 P.C. 228 = 67 M.L.J. 177. 

• Certified purchaser — Transferee from., under trans- 

fer made while code of 1882 in force — Suit against — Appli- 
cability of section to. 

Quaere whether the provisions of S. 66, in so far as they 
prohibit suits on the ground specified in the section, apply 
to suits against transferees from benamidars made when S. 
317 of C. P. C. of 1882 was in force. {Sir John Wallis.) 

Konwar Mahomed Abdul Jalil Khan v. Khan 
Bahadur Mahomed obaid Ullah Khan. 

(1929) 33 C.W.N. 1061 = 6 O.W.N. 637 = 
A.I.R. 1929 P.C. 228 = 57 M. L. J. 177. 

■ Co-dccree-holdcrs — Purchase by one of — Suit by 

other to recover his share of property purchased — Maintain- 
ability. 

The provisions of S. 3l7 of C.P.C- of 1882 are not inten- 
ded to allow a decree-holder to perpetrate a fraud upon his 
co‘decree- holders under cover of the section (182). 

Where two persons A and B jointly advanced money on a 
mortgage and obtained a decree for sale but only one of 
them B applied for execution (expressly reserving, however, 
the right of A) and purchased the property in his own name, 
held., in a suit by A for the recovery ot his share of the pro- 
[jerty purchased on the ground that the purchase was for his 
{A*s) benefit also, that S. 317 did not bar the suit (182-3). 

B's application for execution was under S. 231 of C. P, C. 
of 1882, and it was made subject to the rights of A. Had 
he not embodied this reservation in his petition, the Court 
executing the decree would have of its own motion protected 
the interests of A. {Mr. Ameer Ali.) Ganga Sahai z/. 
Kesri. (1916)421. A. 177 = 37 A. 646(564-5) = 

13 A. L. J. 999 = 18 M. L. T. 203 = 19 C. W. N. 1176 = 
22 C. L. J. 508 = (1916) M. W. N. 713 = 2 L. W. 837 = 
17 Bom. li. R, 998 = 30 1. C. 266 = 29 M. !■. J. 329. 

— -Hindu Law— Joint family — Manager — Purcha.se by 

—Suit by other members to enforce their rights under the — 


C. P. CODE (ACT V or 1908), S. GG-{Contd.) 
Maintainability. See SALES OF Land FOR REVENUE 

Arrears Act I of 1845. S. 21— Hindu Law. 

(1874) 1 1. A. 342 (346). 

ZZ/W// Dno — Joint family — Member of — Property 
purchased by at execution sale — Claim of other members to 
share in — Section not a bar to. 

The provisions of S. 260 of C. P. C. of 1859 cannot be 
taken to affect the rights of members of a joint Hindu 
family, who, by the operation of law, and not by virtue of 
any private agreement or understanding, are entitled to treat 
as part of their common property an acquisition, howsoever 
made, by a member of the family in his sole name, if made 
by the use of the family funds (843). {Sir James Colvile.) 

Bodh Sing Doodhooria v. Guneschunder Sen. 

(1873) 2 Suth. 840 = 19 W. R. 366 = 12 B.L. B. 317= 

3 Sar. 263. 

Hindu law — Joint family — Member deceased of — 
Son-in-law of~Purchase by — Benami for joint family— 
Plea hy surviving members of^Maintainability. 

In a suit by the surviving members of a joint Hindu 
family for a declaration that properties of which the defen- 
dant (the son-in-law of the deceased member) was declared 
a certified purchaser at an execution sale really belonged 
to the family, the defendant being only a benamidar, held 
that S, 3)7 of the Code of 1882 was a bar to the suit. {Lord 
Buckmastcry L. C.) SURAJ NarAIN v. RaTAN LAL. 

(1917) 44 I. A. 201 (211) = 40 A. 169 = 
21 C. W. N. 1066 = 2 Pat. L. W. 160 = 
16 A. L. J. 684 = 19 Bom. L. B. 737= 
22 M. L. T. 121 = 26 C. L. J. 267 = 
6L. W..509 = (1917) M. W. N. 477 = 
40 I. C. 988=20 0. C. 211=33 M. L. J. 180. 

S. 73 — Applicability—PrWate sale — Case of^ 

S. 271 of C. P, C. of 1859, which enacts “If after the 
claim of the person on whose application the property was at- 
tached has been satisfied in full from the proceeds of the 
sale, any surplus remain, such surplus shall be distributed 
rateably amongst any other persons who, prior to the ordfer 
for such distribution, may have taken out execution of 
decrees against the same defendant and not obtained satisfac- 
tion thereof”, only applies where there has been a judicial 
sale, and has ho application to a case in which the question 
is as to the validity of a private sale (550). {Sir Robert P. 
Collier.) ANUND LOLL UOSS v. JULLODHUR SHAW. 

(1872) 14 M. I. A. 643 = 17 W.R. 313 = 2 Suth. 669- 

lOB. I*. R. 134 = 3 Sar. 81 

Scheme of — Order for distribution — Nature and 

effect — A V/ conclusive in suit sanctioned by section itself. 

The scheme of S. 295 of C. P. C. of 1882 is to enable the 
judge as a matter of administration to distribute the price 
according to what seem at the time to be the rights of parties, 
without this distribution importing a conclusive adjudication 
on those rights, which may lx? subsequently re-adjusted by 
the suit provided for by the section itself. The order for 
distribution is a step in an execution proceeding, and is 
made in the suit in which the decree was made which was in 
process of execution (209). {Lord Robertson.) SHAN- 
KAR SaRUP Z'. MEJO MaL. (1901) 28 I. a. 203 = 

23 A. 313 (322-3) = 6 C. W. N. 649 = 

3 Bom. L. R. 713 = 8 Sar. 72. 

Distribution of sale proceeds— Order for — Nature 

and effect of. See C. P. C. OF 1908, S. 73— SCHEME OF. 

(1901) 28 I. A. 203 (209) - 23 A. 313 (322-3). 
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”S. 73, Sub-S. (2) — Refund of assets wrongly paid 

—Suit for — limitation. See I-IMITATION ACT OF 1908, 
ART. 13— Applicability— C. P. C. of 1908, S. 73 (2). 

(1901) 28 I. A. 208 (209) = 23 A. 313 (322-3). 

Ss. 73 and 64 — Attachment in execution — Alienation 

pending — Subsequent attachment by same creditor in exe- 
cution of another decree— Sale under — Purchaser at— Pri- 
vate purchaser — Rights of— Priority. See C. P. C, OF 1908, 

Ss. (>4 AND 73. (1916) 44 I. A. 72-44 C- 662. 

80 — Applicability and Effect — Injuftction — Suit 

in whole or in part for — Notice of suit in case of — Essen- 
Suit brought within 2 months of notice — Maintaira- 

bilitv. 

S. 80 of C.P.C. applies to all officers of Government and 
to all their officials acts, and imposes a statutoiy and un- 
qualified obligation upon the court. It provides for a fixed 
and obligatory interval of two months l)et\veen the require:! 
notice and the commencement of any suit in respect of the 
officials’ action. The Act must l>e read in accordance with 
the natural meaning of its words. The section is express, 
explicit and mandatory, and it adnuts of no implications or 
exceptions, A’suit in which inter alia an injunction is prayed 
is still “a suit” within the words of the section, and to read 
any qualification into it is an encroachment on the function 
of legislation. 

In the case of suits against officials for acts purporting to 
l)e done in discharge of their duties, S. 80 must be strictly 
complied with. It is applicable to all forms of action and 
all kinds of relief. The mere circumstance that part or 
whole of the relief claimed is an injunction does not oust the 
application of the section. 

The view of the Bombay High Court that “in the case of 
suits to restrain by injunction the comrnission of some offi- 
cial act prejudicial to the plaintiff, if the immediate result 
of the act would be to inflict hardship or irremedial harm, 
S. 80 does not compel the plaintiff to wait two months be- 
fore bringing his suit” over-ruled. (discount Sumner.) 

Bhagchand Oagadusa V. Secretary of Slate for 
India. (1927)54I.A 338 = 61 B. 726 = 

32 C. W. N. 61 = 104 I. C.267 = 26I,.W. 809 = 
26AL.J. 641 = 29 Bom. L.K 1227 =(1927) 
M. W. N. 661 =46 C. L. J. 76 = 1 Luck. 291 = 
A.IB. 1927 P.C. 176 = 63M. L. J. 81. 

Not ultra vires — Government of India Acts 1858 — S, 

GS^^Civil procedure — Regulation for — Not subject to sec- 
tion. 

The view that S. 80 of C.P.C. is ultra 7'ires arises from a 
misapprehension of the decision in Moment’s case (1.. R. 40 
I. A. 48). The regulation for civil procedure has nothing to 
do with the obligations formerly vesting in the East India 
Co. as a trading corporation, for it is incidental to the duties 
of the ruling power, and cannot be said to be subject to the 
Government of India Act, 1858, S. 65 (357-8.) {Viscount 
Sumner.) Bhagchand Dagadusa Secreiarv of 
.State for India. (1927) 54 I A. 338=61 B 726 = 

32C.W.N. 61 = 104 I.c. 257 = 26 L.W. 809 = 
25 A. L. J. 641 =29 Bom. L. E. 1227 = 
(1927) M.W.N. 661 = 46 C.L.J. 76 = 1 Luck. 291 = 

A.I.E. 1927 P.C. 176 = 53 M.L J. 81, 

S. 92. 

INTEREST' IN THE TRUST. 

Law prior to enactment of. 

Sanction under. 

Scope of, as compared with old, S. 539, 
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Suit under— 

Abatement of. 

Cos'is OF, to come out of endowment funds. 
Decree in— Res judicata against public. 
Scheme in— Framing of, 

Scheme framed in. 

Mosque. 

M u'rr. 

Religious Endowment— Asthai.. 

Temple— .Scheme for. 

S. 92— Interest in the trust. 

Condition as to — Object of, 

Theoljject with which the J.egislature inserted the words 
“having an interest in the trust” in S. 92 of C.P.C’, of 1908 
was to prevent people interfering l)y virtue of the section 
(S. 92) in the administration of charitable trusts merely in 
the interests of others and without any real interests of their 
own. {Sir John Ed^e.) VAIDVANAIHA AyYAR T'. 

Swaminatha Ayyar. (1924) 61 LA. 282 (288-9) = 

47 M. 884 = 35 M. L. T. 189 = 
A.I.B. (1924) P.C. 221(2) = 22 A.L.J. 983 = 
26 Bom. L. E. 1121 = 40 C. L. J. 454 = 29 C.W.N, 164 = 
20 L.W. 803 = (1924) M.W.N. 749 = 26 P.L.R. 1 = 10 
O. and A.L.E. 1076 = 82 I. C. 804 = 47 M.L J. 361. 

Direct interest— Provision in S. 539 of C. P. C. of 

1877 as to — Omission of word direct" — Reason for. 

It may be that the dictum of Lord Eldon in the Bedford 
(diarity case that “an interest in the charity” means “ a 
direct interest in the charity” caused those who were respon- 
sible for the drafting of S. 539 of C. P. C. of 1877 to draft 
that section as giving a right in cases of a breach of a trus t 
created for public charitable purposes to “two or more per- 
sons having a direct interest in the trust,” and who had ob- 
tained the consent of the Advocate-General, to institute a 
suit under that section. It must, how’ever, have subsequent- 
ly appeared to the Governor- General of India in Council 
that the limitation of a “direct” interest was not expedient 
in India, and it was enacted by S. 44 of C. P. Amendment 
Act, 1888, which amended the procedure then in force, “that 
in S. 539, for the words ‘having a direct interest’ the words 
‘having an interest’ shall be substituted.” It may be that 
Coutts-Trotter, J., was correct in stating, in I. L. R. 42 M. 
360 (363), that it was in consequence of the decision in I. L. 
R. 8 C. 32 that the change in the law was made by omitting 
the word “direct”. {Sir John Ed^e.) VaIDYANATHA 
Ayyar v. Swaminatha Ayyar. 

(1924) 61 LA. 282 (288) = 47 M. 884 = 
35 M.L.T 189 = A.LE. 1924 P.C. 221 (2) = 
22 A.L.J. 983 = 26 Bom. L. R. 1121 = 40 O.L J. 464 = 
29 C-W.N. 154 = 20 L. W. 803 = (1924) M. W. N. 749 = 
26 P.L.E. 1 = 10 O. and A.L.E. 1076 = 82 I.C. 804 = 

47 M.L.J. 361. 

Hindu temple — Interest In — Bare possibility of de- 
sire to resort to temple if ^yes. 

Public Hindu temples are prima facie to be taken, as Sir 
John Wallis, C. J,, said in I. L. R. 42 M. 360 (363), to be 
dedicated for the use of all Hindus resorting to them. Their 
Ix)rdships agree with Sir John Wallis that the bare possibi- 
lity, however remote, that a Hindu might desire to resort to 
a particular temple gives him an interest in the trust appeais 
to defeat the object with which the Legislature inserted the 
words ’having an interest’ in S. 92 of C.P.C. of 1908, {Sir 
John Edge.) VAIDYANATHA AYYAR v. SwaMINATHA 
Ayyar. (1924) 51 I.A. 282 (288) =47 M. 884 = 

36 M.L.T. 18i9 = A.I.E. (1924) P.C. 221 (2) = 
22 A.L.J. 983 = 26 Bom. L E. 1121 = 40 C L.J. 454 = 
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C. P. CODE (ACT V OP 1908)— 

S. 92— Interest in the trust— (O wa/.) 

29 C.W.N. 154 = 20 L.W. 803 = (1924) M.W.N. 749 = 
26 P.L.R. 1=10 O. and A.L.R. 1076 = 82 1. C. 804 = 

47 M.L.J. 361. 


Mosqiit' — Direct interest in — Re^^nlar 'tcor shippers if 

ha7'e» 

Their Tordsliips would have considered that Mahome- 
dans who worshipped regularly in the mosque of a village 
had a direct interest in the trust relating to the mosque. 

John lui^e.) VaidvaNATHA A WAR 7. S\\ AM I- 
NATHA AWAR. (1924) 51 I.A. 282(288) = 47 M. 884 - 

35 M.L.T. 180--A.I.E.. 1924 P. C. 221 (2) = 
22 A.L. J. 983 = 26 Bom. L. R. 1121 - 40 C.L. J. 454 = 
29 C.W.N. 154 20 li W. 803 = (1924) M.W.N. 749 
26 P.Ii.B. 1 " 10 O. and A. L. R. 1076 = 82 I.C. 804 = 

47 M. L. J. 361. 


Persons ha7'in i'-^ PonihiePs deseendants in female 

line if — Descendants nei’cr a~i'ailin<^ themsePoe^ ‘f hene/it of 
trust — Effect. 


In a suit brought by the plaintiffs under S. 02 of ('. V. ('. 
of 1008, with the consent of the Advocate (Jeneral. for a 
declaration that the defendants-appellanls were not rightly 
appointed trustees of a chattiram, and that in any case they 
should be removed from being trustees, the question was 
whether the plaintiffs had an interest in the trust within the 
meaning of S. 92. It appeared that they were de.scendants 
in female lines of l\ and his son A', one of whom, probably 
the former, founded and dedicated to the public the chatti- 
ram as a charitable institution, and were of the founder’s 
kin. 

Held, that the fact that the plaintiffs were descendants 
although only in female lines of the founder of the chattiram 
gave them an interest in the proper administration of the 
trust sufficient to enable them to maintain the suit, 
although they themselves might never find it necessary to 
use the chattiram as a rest-house or to obtain food there. 

John Edge.) VAIDYXNATHA AWAR SWAMI- 
NATHA AVYAR. (1924) 61 I.A. 282 (289) = 47 M. 884 

35 M.L.T. 189 = A I.R. (1924) P.C. 221 (2) = 
22 A L.J 083 = 26 Bom. L. R. 1121 = 40 C.L.J. 464 = 
29 C.W.N. 154 = 20 L.W. 803 -(1924) M.W.N 749 = 
26 P.L.R. 1 =10 O. and A. L. R. 1076 82 I. C. 804 = 

47 M. L. J. 361. 


. . — Persons without — Right of — Sanction ol A.-C. — 
Effect, 

A .suit relating to a trust created for public purposes of a 
charitable nature would not lie if the plaintiffs had not 
within the meaning of S. 92 of P. ('. of 1908, an interest 
in the trust. The con.sent in writing of the Advocale-fiene- 
ral to the institution of the suit by the plaintiffs would not 
bring the suit within the meaning of S. 92 of C. P. C., un- 
less the plaintiffs had an interest in the trust. (Sir John 

Edge.) Vaidyanatha Ayyar v. Swaminatha Ayyar. 

(1924) 51 I. A. 282 (286-7) = 47 M. 884 - 
35 M L.T. 189 = A.I.R. (1924) P C. 221 ('2) = 
22 A.L.J. 983 = 26 Bom. L.R. 1121 = 40 C.L J. 454 = 
29 C.W.N. 154 = 20 L.W. 803 = (1924) M.W.N. 749 - 
26 P.L.R. 1 = 10 O. and A.L.R. 1076 = 82 I. C. 804 = 

47 M. L. J. 361 

S. 92— Law prior to enactment of. 

Changes made by. {Lord Sinha.) ABDUR RaHIM 

7 / Syed ABU Mahomed Harkat ali Shah. 

(1927)661. A. 96= 55 C. 519 = I.L.T. 40 C. 19 - 
9P. L. T. 65= 27 L- W. 339 = 32 C. W. N. 482 = 
26 A L.J. 464 = 108 I. C. 361 = 30 Bom. L. R. 744= 

48 C. L. J. 55 =(1928) M. W. N. 926 = 
A. I. B. (1928) P. C. 16 -64 M. L. J. 609. 


C. P. CODE (ACT V or 1908)— 

S. 92— Sanction under. 

Effect — Interest in trust— Absence in plaintiffs of— . 

Sanction if will cure. See UNDER THIS SECTION— IN- 
TEREST IN TRU.ST— Persons without. 

(1924) 61 I. A. 282 (286-7) = 47 M. 884. 

-A^'cessity — Suit not claiming any of ihe reliefs 

mentioned in Snh-S, 1 of Section. 

It was contended that all suits founded upon any breach 
of trust for public purposes of a charitable or religious 
nature, irrespective of the relief sought, must be brought in 
accordance with the provisions of S. 92, C. P. C. Held, 
over ruling the contention, that only suits claiming any of 
the reliefs specified in Sub S, (l)of the Section had to be 
instituted in conformity with the provisions of S. 92, Sub- 
S. (1), and that, as the suit out of which the appeal before 
their Lordships aro.se (lid not claim any such relief as was 
specified in Sub-S. ( 1 ) of S. 92, that section was no bar to 
the maintainability of the suit without the sanction of the 
Advocate-fJeneral and in the Sub-Court. {Lord Sinha.) 

Abdur Rahim 7'. Syed Abu Mahomed Harkat Am 
Shah. (1927) 55 1. A. 96 = 56 C. 619 = 

I. L. T. 40 C. 19 = 9 P. L. T. 65=27L. W. 339 = 
32 C. W. N. 482 = 26 A. L. J. 464 = 108 I.C. 361 = 

30 Bom. L. B. 744 = 48 C. L. J. 65 = 
(1928) M. W. N. 926 = A. LB. (1928) P. C.16 = 

54 M. L. J. 609. 

Scope — Settlement of scheme — Prayer for — If in- 
cluded. 

Where the sanction granted under S. 5.39 of the Code of 
1882 said. “ I grant them permission to institute a suit 
under S. 539, ” and it was urged that it did not mean any 
suit which might be raised under S. 539, but was confined 
merely to one of the species of suits that could be so raised 
— namely, the appointment of new trustees, held that no 
such narrow reading could lx; put upon the .sanction as given, 
and that in a suit brought in pursuance of the sanction, and 
praying for the .settlement of a scheme, the Court had juris- 
diction to order the settlement of a scheme (16). {Lord 
Duuedin.) ANAND KAO 7'. RaMDAS DadURAM. 

(1920) 48 I. A. 12 = 48 C. 493(497) = 
(1921) M. W. N. 24 13L.W. 318 = 25 C.W.N. 794 = 

17 N. L. R. 37 = 62 I. C. 737 = 30 M. L. T. 194. 

Suit instituted with — Ameudment of plaint in, hy 

addition of strangers to trust as parties and hy prayer for 
relief not cen'ered hy S. 92 — Effect. 

Held that ])y reason of the said amendments the nature 
of the suit was changed, and the suit ceased to be one of a 
representative character. (Aov/ Sinha.) ABDUK RaHIM 

7-. Syki) Abu Mahomed Harkat Am .Shah. 

(1927) 551. A. 96 56 C. 519 = 1. L T. 40C. 19 = 

9 P. L. T. 65 27L. W. 339 = 32C. W. N. 482 

26 A. L. J. 464 = 108 I. C. 361 = 30 Bom. L- B. 744 = 

48 C. L. J. 55 = (1928) M. W. N. 926 = 
A. I. R. (1928) P. C. 16 = 54 M. L. J. 609. 

yalid/ty — Application for sanction — Order granting 

sanction — Difference hetsoeen scopes of — IVhen not fatal. 

In a case in which the application for sanction under 
S. 539 of the Code of 1882 was for the appointment of new 
trustees, and the removal of the existing tru.stee, the sanction 
was in these terms : “As, for the puipc^ses of this application 
applicants do not insist on the removal of the trustee, I 
grant them permission to institute a suit under S, 539.” On 
a plea )x;ing raised that the permission to institute a suit 
under S. 539 did not square with the application, which wa.s 
an application conceived merely for the appointment of new 
trustees, held that, although the application as framed might 
have l>een for the appointment of new trustees, yet when the 
applicants came Ixrfore the Deputy Commissioner (the 
officer who granied the sanction) and explained the 
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C. P. CODE (ACT V OF 1908)— (Cw/a'.) 

S. 92— Sar.ction under— 

it was quite within his power to grant the sanction as he 
had granted it (15-6.) (Jj>rd Dunedin,) AN AND RaO v, 
RAMDAS DADURAM. (1920) 48 I. A. 12 = 

48 C. 493 (497) = (1921) M. W. N. 24 = 
13 L. W. 318=25 C. W. N. 794 = 17 N. L. R. 37 = 

62 I. C. 737 = 30 M. L. T. 194. 


S. 92— Scope of, as compared with old S. 539. 

Strangers to trust — Relief or Remedy against — If 

can be had under section — Sub-S, (1) iji) — Effect, 

S. 92 of C. P. C. of 1908 was not intendetl to enlarge the 
scope of S. 539 by the addition of any relief or remedy 
against third parties, that is, strangers to the tru.st. The 
Courts in India have no doubt differed consideral)ly on the 
question whether third parties could or should be made 
parlies to a suit under S. 539, but the general current of 
decisions was to the effect that even if .such third parties 
could properly l)e made parties under S. 539, no relief could 
1)6 granted as against them. The legislature did not intend 
to include relief against third parties in cl. (//) under the 
general words “ further or other relief.” {ford Si/iha.) 
ABDUK Rahim v. SyedAbu Mahomed Rarkat Ali 
,SHAH. (1927) 551. A 96 55 C. 519 = 

I. L. T. 40 C. 19 = 9 P. L. T. 66 = 27 L. W. 339 = 
32 C. W. N. 482= 26 A. L. J. 464 108 I. C. 361 

30 Bom. L. B*. 744 =48 C. L. J 55 = 
(1928) M. W. N. 926 A. I. R.(1928)P. C. 16 = 

54 M. L. J, 609. 


S. 92— Suit under. 

Abatement oe. 

Death of one of plaintiffs — Effect of — Suit \oith 

sanction of Advocate -General . 

A suit instituted with the sanction of the Advocate- 
General under S. 92 of the Code of 1908 is not prosecuted 
by the individuals who originally raised the suit and got the 
sanction for their own interests, but as representatives of the 
general public. Such a suit therefore does not abate by 
reason of the death of the said jjersons (16). {Lord Enne- 
din.) ANAND RaOta RaMDAS DaDURAM. 

(1920) 48 I.A. 12 = 48 0. 493(497 8) = 
(1921) M. W. N. 24 = 13 L. W. 318 = 25 C. W. N. 794 = 

li N. L. R. 37 = 621. C. 737 = 30 M. L.T. 194. 

Hereditary trustee — Suit, for removal of, and for 

settlement df scheme — Death of defend ant^pend in g. 

Pending a suit instituted under S. 539 of the Code of 
1882 for the removal of the then hereditary trustee of a 
shrine on the ground of mismanagement, and for the settle- 
ment of a proper scheme of management, the defendant- 
trustee died. Held that, though by reason of the death of 
the defendant there was no more question of removing him, 
yet, for the purpose of determining on a .‘scheme, the suit 
was properly revived against his successor (16). {I^rd 
Dunedin.) ANANI) RAO RaMDAS DaDURAM. 

(1920) 48 I A. 12 48 0. 493 (498) = (1921) M.W.N. 24 = 
13 L. W. 318 = 26 C. W. N. 794= 17 N. L. R. 37 = 

62 I. C. 737 30 M. L. T. 194. 

COSTS OK, TO COME OUT OK ENDOWMENT KUNDS. 
Order for. 

In a suit for the settlement of a scheme for the manage- 
ment of a temple, and the protection of its funds, the P. C. 
directetl, in the circumstances of the case, that the costs of 
all parties to the suit, including the charges and expenses of 
the trustee of the temple proi>erly incurred, the costs of ap- 
lieal to the High Court, and the costs of the trustees’ appeal 
to the Privy Council, should be submitted to the Ui-sti icT 
Court and should as approved' by the court l)e paid anti 


C. P. CODE (ACT V OP l^06)—(Cof/td.) 

S. 92— Suit under— (Ct>«/</.) 

Costs of, to come out of endowment 

FUNDS— 

retained out of the funds of the temple. {Lord Macnaghten.) 
PRAYAGA Doss JEE VaRU v. TIRUMALA SRIRANGA- 

CHARYULU Varu. (1907) 34 I.A. 78 (86) = 30 M. 138= 
11 C. W. N. 442 = 9 Bom. L. R. 688=9 Sar. 213 = 

18 M. L. J. 236, 

In a suit under S. 539 of C. P. C. of 1882 for the settle- 
ment of a scheme for a temple, their Lordships directed that 
all the costs of the appeal to the Privy Council .should come 
out of the temple funds, but that the appellants should, in 
the first instance, pay the costs of the respondents and should 
recoup themselves as regards those costs and their own co.sts 
out of the temple {Lord Macnaghten.) KIRPASHAN- 

KAR V. MaNOHAR TaMBEKAR. 

ri2 M. L. T. 448 = (1912) M. W. N. 1106 = 
16 C. L. J. 640 = 15 Bom. L. B. 13 = 17 I. C. 441 = 

(1912) 24 M. L. J. 199 (204). 

In an appeal in a suit brought under S. 92 of C. P. C., 
for the settlement of a scheme in respect of a spiritual insti- 
tution, their Lordships directed that the costs of the appeals 
-should come out of the estate. {Lord Shaio.) ACHARYA- 
.SHRI SRIPATI PRASADJI V. Laxmidas. 

(1928) 29 L. W. 113 = A. I. R. (1928) P. C. 27. 

Decree in — Res judicata against public. 

Amendment of plaint by addition of strangers to 

suit as parties and by prayer for relief not covered by S. 92 
— Compromise of suit by some of plaintiffs only in ease of 
— Decree on foot of — Effect. 

In a suit instituted under S. 92 of C. P, C., with the 
sanction of the Advocate-General, the plaint was amended 
by the addition of strangers to the trust as defendants and 
by prayers for relief not covered by S. 92. A decree was 
passed in that suit based on a compromise by six only out of 
the seven plaintiffs in the suit. 

Held, that by reason of the said amendments the nature 
of the suit was changed, the suit ceased to be one of a re- 
presentative character, and the compromise decree therein, 
however binding as against the consenting parties, could not 
bind the rest of the public. 

S. IJ, Expl. vi has no application to such a case. {Lord 
Sinha.) ABDUR RaHIM v. SYED ABU MaHOMED 

Barkat Au Shah. (1927) 55 I. A. 96 = 

66 0.619 = 1 L. T. 40 C. 19 = 9P.L.T. 65 = 
27 L. W. 339 = 32 C. W. N. 482 = 26 A. L. J. 464 = 
108 I. 0.361 = 30 Bom. L. B. 744 = 48 0. L. J. 66 = 
(1928) M. W. N. 926 = A.I.R. (1928) P. 0. 16 = 

64 M. L. J. 609. 

Compromise rlecree — Decree based on contest — Dis- 
tinction. See C. P. C. OF 1908, S. 11 — REPRESENTATIVE 
SUIT— Decree IN. (1927) 551. A. 96 = 55 0. 519. 

Scheme in — Framing of. 

Accounts of trust property^Takiug of^Couditiou 

precedent. 

In a suit brought under S. 539, C. P. C. of 1882 for the 
administration of a trust for religious purposes in connection 
with a temple, the High Court made a decree directing an 
account to be taken of the property and of the leceiptsand 
tU.sbursements of the temple and a .scheme to l)e drawn up 
for the future management of the temple and its funds due 
consideration being given to the established practice of the 
institution, and to the position of the Shevaks, and of 
other persons connected with it. In an appeal from that 
decree l)ased on the ground that certain questions should be 
determined before entering u|)on the consideration of the 
scheme, //<*/</, that the (’fi i.c v .is |)erfcctly right in^s- 
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C. P. CODE (ACT V or 
S. 92— Suit under— 

Scheme in— Framing of— 


C. P. CODE (ACT V OF 1908)— 

S. 92— Suit under— (C(?///^.) 

Scheme framed in— (C aW,) 


mucli as, l)efore any scheme shoukl l^e settled, it was neces- 
sary to take an acconnt of the trust property to know what 
it was. 

Until the trust funds are ascertained it seems impossible 
that any sclieme can be settled. The decree does not pre- 
judge any thing. {Lorti Marfias^htoii.) C'HOTAl.AF LAKHMI 
RAM 7'. MANOHAU GaNESH TaMHEKAK. 

(1899) 26 I. A. 199 = 24 B. 50- 4 C. W. N. 23 = 

2 Bom. L. R. 516 = 7 Sar. 559. 


Disiretion of Court heloio tis to — J\ 


C "s. inter fert'Hi't' 


with . 

The Settlement of a proper scheme under S. 539 of ('. 1‘. 
C. of 1882 is largely a matter of discretion, and, unless the 
discretion has been improperly exercised or the ( V)url has 
failed to give due consideration tf) matters which it was 
Ix^und to take into consideration, the same will not be inter- 
fered with in appeal, {ford Mneini^^hton.') KlRI'A- 
SHANKAR 7'. MaNOHARTaMBEKAK. 

(1912)24 M. L. J. 199 -12 M. L. T. 448 = 
(1912) M. W. N. 1106 = 16 C. h. J. 640 = 

16 Bom. L. R. 13= 17 I. C. 441, 


Where the scheme as settled by the Court below in respect 
x>f a spiritual institution in no way interfered with the in- 
stitution as a spiritual institution, or with the duties of the 
adherents thereof, whether ritual, ceremonial or ethical and 
it did not presume to modify in any degree the worship 
paid by the members of the sect to the occupant of the 
gaddi as the representative of the god, held that it would 
be highly undersirable and unsettling for the Board to in- 
terfere with the action of the court below. {Lord S/iaiuf) 
ACHARYASHRI SRIPATI PRASADJI V. LAXMID4S. 

(1928) 29 L. W. 113 = A. I. R. (1929)P.C. 27 = 
33 C. W. N. 362 =1. D. (1920) P. C. 50 = 
31 Bom. L. R. 243 =114 I. C. 10 =27 A. L. J. 401. 


Scheme framed in. 

Provision in^ for framing of rules by 7'emple 

Committee appointed under Scheme subject to sanction of 
District Court — Order of District Judge sanctioning rules 
framed — Nature of — Appeal from. 

A scheme framed by the Privy Council for the manage- 
ment of a public Hindu temple provided for the appoint- 
ment of a Temple Committee, and empowered the C'om- 
inittee to take the Temple property into their custody and to 
make rules for the guidance of their business and for the 
management of the Temple and for other purposes. The 
scheme provided that the rules, when sanctioned by the 
District Court of Ahmedabad, should have the same force 
as if they were part of the scheme. Clause 20 of the scheme 
provided that “ the provisions of this scheme may be alter- 
ed, modified, or added to, by an application to His Majesty’s 
High Court of Judicature at Bombay.” 

The Temple Committee duly appointed under the 
scheme framed certain rules which with certain alterations, 
w’ere sanctioned by the District Judge of Ahmedabad. 
Subsequently certain persons, who had exercised certain 
rights in the temple in question, or were otherwise interest- 
ed in the management of the temple, presented an applica- 
tion to the High Court of Bombay under clause 20 of the 
scheme for modification of the rules sanctioned by the Dis- 
trict Judge. Appeals were also presented to the High 
Court against the sanction given by the District Judge to 
the rules, the same l>eing treated as an order made under 
S. 47 of C. P. C. of 1908. The learned Judge of the High 
Court held that it was unnecessary to deal with the applica- 
tion made under clause 20 of the scheme, dealt with the 
appeals presented against the sanction of the District Judge 


as appeals from orders in execution, and passed a Judgment 
expressing his views on the rules sanctioned by the District 
Judge. 

//('/(/, that the appeals to the High Court should have 
been rejected as incompetent and that the appeal to the 
Privy (’ouncil from the orrler of the High (’ourt should not 
have been admitted. {Sir LaTorence Jenkins,') SevaK 

Jeranchod Bhooieal V. The Dakore Temple 
CoMMi ri EK. (1925) 22 L. W, 246=30 C. W. N.469= 

A. I. R. (1925) P. C. 166 = 23 A. L. J. 666 = 
27 Bom. L. R. 872=2 O. W. N. 536 = 87 I. C. 313= 

L. R. 6P. C. 117 = 41 C. li. J. 628 = 
(1926) M. W. N. 474 = 49 M. L. J.26. 

Mosque. 

Scheme for — Settlement of — Trustees — Appointment 

of — Factors to be considered as regards — FonndePs wishes 
— Past history of institution — Management all along — 
J'iiscretion of Court. 

S. 539 of C. P. C. of 1882 vests a very wide discretion 
I in the Court. In giving effect to the provisions of the sec- 
tion and in appointing new trustees and settling a scheme 
the Court is entitled to take into consideration not merely 
the wishes of the founder, so far as they can be ascertained 
! but also the past history of the institution, and the way in 
which the management has lx;en carried on heretofore, in 
conjunction with other existing conditions that may have 
grown up since its foundation. It has also the power of 
I giving any directions and laying down any rules which might 
; facilitate the work of management, and, if necessary, the 
appointment of trustees in the future (135). {Mr. Ameer 

Ali.) Mahomed Ismail Arikf?/. Ahmed Moolla 
j DawOOD. (1916) 43 I. A. 127 = 43 C. 1086 = 

20 C. W. N. 1118 = 24 C. L. J. 198 = 20 M. L. T. 110 = 

(1916) 1 M. W. N. 460 = 9 Bur. L. T. 141 = 
14 A. L. J. 741 = 18 Bom. li. R. 611 = 4 h. W. 269 = 

361. C. 30 = 31 M. L. J. 290. 

1 Scheme suit in lespect of— Management of mosque — 

Preferential right to — Mosque dedicated to public worship 
by all Sunnis — Management of, for a long period by a sect 
thereof — Preferential right of that sect— Recognition of — 
Court’s duty — No breach of trust by them alleged. See C. 
P. C. OF 1908, S. 92— Religious Endowment— Mos- 
que- Suit FOR SE'ITLF.MENT OF ETC. 

(1916) 43 I. A. 127 (136-6) =43 C. 1086. 

Suit for settlement of scheme and appointment of 

trustees in respect of — Question for decision in — Conflicting 
rights of parties — Best method for fully and effectn'dy 
carrying out purpose for which trust was created-^Deter- 
miuation of — Courfs duty. 

The suit was brought under the provisions of S. 539 of 
1 C. P. C. of 1882. for the appointment of trustees, and the 
! settlement of a Scheme of management in respect of a 
I mosque situated in the city of Rangoon. The mosque in 
: question was a public mosque dedicated to the performance 
i of religious worship by all Sunni Mahomedans without res* 
i triction as to place of origin. The plaintiffs, however, 
i claimed, it as a Randheria mo.sque, the Randherians l>eing a 
sect of Sunni Mahomedans. 

The mosque in question was originally fouiideci by a 
Randherian in 1857. He and his Randheria fellow towns- 
men held the mutwalleship until 1871. Since that date a so 
the management had been carried on by people belonging 
to Randher. In 1862 certain additional lands were 
ed with money supplied by them ; and in 1871 the 
the money required for purchasing lands for the purposes or 
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c. p. cop;b (act V of loos)— 

Moaque— 

the mosque and for erecting a pacca masonry building on it 
came from the same source. It was not alleged that the 
Randherians had mismanaged the trust or committed any 
dereliction of duty, or tried to introtluce innovations in the 
services, or othen^'ise interfererl with the rights of the 
general lx)dy of worshippers. 

Held that, in those circumstances, in the exercise of ihe 
discretion which the Musulman law vested in the ka/i, the 
Kandheria section of the worshippers, all other conditions 
being equal, were preferably entitled to the mutwalleship of 
the mosque (136). 

The real point in issue in the case, owing probably to the 
nature of the pleadings, has to some extent l>een missed I)y , 
the courts in India. It has l>een treated as question invoh - ! 
ing the determination of conflicting rights rather than a 
consideration of the I)est methotl for fully and effectively 
carrying out the purpf)se for which the trust was created. 
The suit is brought under S. 539 of the ('ode of 18S2, | 
which vests a very wide discretion in the Court. In giving 
effect to the provisions of the section and in appointing new 
trustees and settling a scheme, the Court is entitled to take 
into con.sideration not merely the wishes of the founder, so 
far as they can l>e ascertained, but also the past history of 
the institution, and the way in whicli the management has 
l)een carried on heretofore, in conjunction with other exist 
ing conditions that may have grown up since its 
foundation. It has also the power of giving any directions 
and laying down any rules which might facilitate the work 
of management, and, if necessary, the appointment of 
trustees in the future (135). (J//-. Ameer Ali?) MahOMED 

Ismail Arifk?*. Ahmed Moolla Dawood. 

(1916)43 LA. 127 = 43 C. 1085 = 20 C.W.N. 1118 = 
24 C.L.J. 198 = 20 M.L.T. 110 = (1916) 1 M.W.N. 460 
9 Bur. L.T. 141 = 14 A.L J. 741 = 18 Bom. L.R. 611 = 

4L. W. 269=35 I.C. 30 = 31 M.L.J. 290. 

Trustees of-^ Appointment or electi&n of — Indeter- 

miuate and fluctuating body — Power of appointment or 
election in — Mischief of leaving — Mode of appointment ' — 
Direction proper to be given as regards. 

In a suit brought, under the provisions of S.539 of C.P.C. 
of 1882, by 5 Mahomedan worshippers at a mosque for the 
appointment of trustees and the settlement of a scheme of 
management in respect of the mosque, their I^ordships ob- 
served that the case illustrated the mischief of leaving the 
power of appointing or electing trustees in the hands of an 
indeterminate and necessarily fluctuating body of people, 
whether they called themselves Panchayat or jamat. and 
held that, in the interests, of the institution which formed 
the primary matter for consideration, the appointment of 
future trustees shouid be entrusted to a Committee of the 
worshippers the composition of which should he in the dis 
cretion of the Judge, with due regard to local conditions 
and needs; and that in settling the scheme the Judge should 
lay down rules for the guidance of the Committee in the 
discharge of any supervisitorial functions that it might ap- 
pear necessary to confide to them and for filling up vacan- 
cies on their body subject to his control (136). {^Mr. Ameer 

Ali^ M.AHOMED Ismail Ariff v. Ahmed moolla 
Dawood. (1916) 43 I.A. 127 = 43 O. 1086 (1102-3) = 
20 C.W.N. 1118=24 C.L.J, 198 = 20 M.L.T. 110 = 
(1916) 1 M.W.N. 460 = 14 A.L. J. 741 = 4 L. W. 269 = 

18 Bom. L.B. 611 = 9 Bur. L.T. 141 = 

36 I. C. 30 = 31 M.L.J. 290. 

™ Mutt. 

- Head of — Trusteeship of devastanams and their 
endoiuments 7>estcd iu^Misconduct of head — Suit for re- 
moval of—Section if applicable to, 
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The devasthanams and their endowments w'ere not pro- 
perty of the mutt, but admittedly they are held as trust 
property by the person who is for the time lawfully the 
Pandara Sannidhi or head of the mutt, and the Pandara 
Sannidhi holds them as a trustee of religious and charitable 
trast properties, to which S. 539 of C, P. C. of 1882, 
would apply. {Sir John Pd gc,) NatAKAJA ThaMBIRAN 

7', Kail.asam Pillai. (1920) 48 I.A. 1(7) = 

44 M. 283 (288) = (1920) M.W.N. 371=13 L.W. 301 = 
L.R. 2 P.C. 6 = 18 A.L. J. 1041 - 26C.W.N. 146 = 

57 I.C. 564 = 39 M.L.J. 98. 
Religious Endowment— Asthal. 

S( hemt‘ i7s to property of — Settlement of ^Principles 

applieable to. 

As to the proi>eily of the (spiritual) institution thesclieme 
settled by the Omit below is in accord with the principles 
laid down by this board in J..K. 43 I.A. at p. 73. The 
institutional trust must lie respected ; but the sect and tlie 
body of worshippers for who.se lx;nefit it was set up have 
the piotection of the Court against their property being the 
subject of abuse, peculation and wasce. (ford Sha 7 o.) 
ACHARYASHRI SKIPATI PRASADJI7-, I.AXMID.AS. 

(1928) 29 L. W. 113 = A.I.R. (1928) P.C. 27 = 
33 C.W.N. 352- 1. D. (1929) P.C. 50 = 
31 Bom. LR. 243 = 114 I.C. 10 = 27 A.L.J. 401. 

Temple — Scheme for. 

Manager (Inly constituted of institution — Authority 

of — Scheme calcnlattd to impair — Propriety. 

The scheine framed by the High Court for the manage- 
ment of the Tirupati Devasthanum directed the appointment 
of an additional paid trustee to take part in the management 
with the Mahant, and provided that in the case of difference 
of opinion arising between the Mahant and the additional 
trustee the matter should be referred to the Padda Jeyan- 
gar, whose opinion should be followed. Either of the 
trustees, according to the scheme, should be liable to sum- 
mary removal by the District Court on good cause shown, 
subject to appeal to the High Court. 

The Mahant appealed to the P.C. complaining that the 
effect of the scheme framed by the High Court would be 
to lower the position of the Mahant and weaken his autho- 
rity. 

Their Lordships settled a scheme which would meet the 
exigencies of the case without impairing the authority of 
the Mahant as the duly constituted manager of the insti- 
tution. {Lord A/acnaghten.) PrayaGA DOSS Jee VaRU 
V. Tirumala Sriranga CHARYULU Varu. 

(1907) 34 LA. 78 = 30 M. 138 = 18 M.L.T. 236 = 
11 C.W.N. 442=9 Bom. L.R. 688 = 9 Sar. 213. 

Surplus income — Application of, to objects foreign 

to purposes of institution — Propriety, 

The scheme framed by the High Court for the manage- 
ment of the Tirupati Devasthanam directed, on the cypres 
principle, that the surplus revenue of the temple should be 
devoted to objects admirable perhaps in themselves, but 
somewhat foreign to the purposes of the institution. 

Their Lordships modified the scheme by directing all sur- 
plus income to be invested for the benefit of the temple. 
{Lord Macnaghtenj) PraYAGA DOSS Jee VaRU v, 

Tirumala Sriranga Charyulu Varu. 

(1907) 34 LA, 78 = 30 M. 138 = 11 C.W.N. 442 = 
9 Bom. L.R. 588 = 9 Sar. 213 = 18 M.L.J. 23 6. 

Tirupati temple — Scheme settled by P.C. for 

management of. See HINDU LAW— RELIGIOUS ENDOW- 
MENT— TEMPLEi—TlRUPATI Temple. 

C1907) 34 1. A. 78 = 30 M. 138. 

Trustee of — Appointment or election of — Power of— 
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Temple — Scheme for. 

Vesting of, in iiuleterminale aiul fluctuating body — Mischief 

of. See Under this Section— Mosque— Trustees of. 

S. 92 (1) (a) and (b)— of. 

There had been some divergence of opinion as to whether 
S. 539 of C. F, C\ of 1882 authorized the removal of a 
trustee or the directing of accounts and inquiries. Most of 
the High Courts held that the power to appoint a new 
trustee necessarily involved the power to remove an old 
trustee. But the Madras High C'ourt held to the contrary. 
The legislature in 1908 adopted the former view, and in- 
serted clause (//) expressly giving power to remove a trustee, 
in addition to the power to appoint new trustees [now 
clause (/O]. {ford Sin/ia). ABDUR RAHIM 7-. SVED 

Ahv Mahomed Barkat Ait Shah. 

( 1927) 55 I.A. 96 - 55 C. 519 - I.L.T. 40 C. 19 = 
9 P. L. T. 65 = 27 L.W. 339-32 C.W.N. 482 = 
26A. Ii. J. 464 = 108 I.C. 361 30 Bom. L.B. 744 = 

48 C.L.J. 55 = (1928) M. W. N. 926 - 
A.I.E. (1928) P.C. 16 54 M.L.J. 609 (615) 
S. 92 (1) (d)— <9/vVc/ of. 

Accounts and inquiries, though not expressly mentioned 
in the relief clauses of S. 539 of the old Code, had been 
held by some of the Courts to be necessarily incidental to 
the power to remove an old trustee and appoint a new one. 
That power was expressly inserted by the present cl. ((/). 
(Lord Sinha.) ABDUR KRHIM v, Sved AbU Mahomed 
Barkat Ali Shah. (1927) 65 I.A. 96 55 C. 519 = 

1 li.T. 40 C. 19-9 P.L.T. 65 = 27 L.W. 339 = 
32 C.W.N. 482- 26 A.L, J. 464 = 108 I.C. 361 = 
30 Bom. L.E. 744 = 48 C.L.J. 55 =(1928) M.W.N. 926 = 

A.IR. (1928) P.C. 16 = 54 M.L.J. 609. 

S. 92 (1) (h) — Words “ Further or other re/ief '* — 

Meaning — Relief against third parties if included. 

The words “further or other relief” must on general 
principles of construction be taken to mean relief of the 
same nature as clauses («) to (g). In view of the state 
of the previous law, the Legislature could not have 
intended to include relief against third parties in cl.(//) 
under the general words “ further or other relief” (L.ord 
Sinha). ABDUR RaHIM e-. SVED Abu MaHOMED 
B-VRKAT Am Shah. (1927)55 1. A. 96 55 C. 519 = 
I. L. T. 40 C. 19 =9 P. L. T. 65 = 27 L. W. 339 = 
32 C. W. N. 482=26 A. L. J. 464 108 I. C. 361- 

30 Bom.L.E.744 = 48 C. L J. 55 (1928) M.W.N. 926 = 

A. I. R. (1928) P, C 16 =64 M. L. J. 609, 

S. 92 (2) — Object and effect of. 

Under the Code of 1877, as well as the Code of 1882, the 
question had arisen whether S. 539 was mandatory and 
therefore all suits claiming any relief mentioned in S. 539 
should be brought as required by that section or whether 
the remedy provided by S. 539 was in addition to any other 
remedy that existed under the law for the redress of any 
wrongful action in connection with a public trust of a chari- 
table or religious nature. Such rights, when claimed on be- 
half of the public or any section thereof, had l)een held to 
capable of enforcement by a suit under S. 30 of those 
Codes ; and it had also been held that private persons who 
had individual rights under such trusts could bring .suits to 
enforce such individual rights by an ordinary suit without 
]>eing obliged to bring a suit of a representative nature, as 
above-mentioned. Great divergence of opinion had arisen 
in India in this connection, not merely as between the diffe- 
rent High Courts, but l)etween different Benches of the 
same Court. The resulting uncertainty could only be re 
moved by legislative enactment, and Sub-S. 2 of S. 92 was 
enactecl to put an end to this difference of opinion. It 
accepie<l and enacted the view which had l)een taken by the 
Bombay High Court, as opposed to the view taken by the 
other High Courts generally, viz., that a suit which prayed 


C. P. CODE (ACT V OF 1908) S. 92 (2)— (Cw/frt^O 

for any of the reliefs mentioned in S. 92 could only be insti- 
tuted in accordance with the provisions of that section. 
{Lord Sittha). ABDUR KaHIM 7’. SyED ABU MD BaR- 

katAli Shah. (1927) 55 I. A. 96 = 66 C. 619 = 

I. L, T. 40 C. 19 = 9 P. L. T. 66 = 27 L.W. 339= 

32 C. W. N. 482 =26 A. L. J. 464 = 
108 I. C. 361 = 30 Bom. L. B. 744 = 
48 C. L. J. 65=(1928) M. W N. 926 = 
A. I. E. (1028) P.C. 16 = 54 M. L. J. 609(616). 

S. 97 Prehiinnary decree not appealed from — 
Validity of , // can be questioned in appeal from final 
decree. 

A party who omits to appeal from a decree which is a 
preliminary decree within S. 97 of C. P. C. of 1908 cannot 
question its correctness in an appeal preferred by him from 
the final decree in the suit (94-5). (Lord Sumner), AhMAD 
MU.SaJI SAl.EJIiy. IlASlM EBRAHIM SaLEJI. 

(1915) 42 I. A. 91 = 42 C. 914 (924-5) = 
19 C. W. N. 449 = (1916) M. W. N. 486 = 
17 M. L. T. 312 21 C. L. J. 419 = 2 L. W. 377 = 

13 A, L. J. 540 = 17 Bom. L. R. 432 = 

28 I. C. 710=29 M. L. J. 70. 

- The respondent, a shareholder in a company, 
brought a suit against, inter alia, the appellant (chairman 
of the Board of Directors and the manager of the company) 
for an account of the funds belonging to the company used 
by the appellant for his own purposes. In that suit, the 
Sub-Judge passed a preliminary decree holding the appellant 
accountable for his dealings with the company’s funds and 
directing accounts, and that decree was affirmed by the 
High Court on appeal and was allowed to become final. 

The appellant preferred an appeal to His Majesty in 
Council from the final decree passed in the suit by the High 
( oiirt, and on that appeal contende 1 that he was entitled 
to question the preliminary decree. The certificate granted 
by the High Court to enable the appellant to come to His 
Majesty in Council did not, however, cover any appeal from 
the preliminary decree. 

Qtuvre whether it was open to the appellant to question in 
the appeal from the final decree the findings arrived at by 
the Indian Courts on the account ability of the appellant 
relative to his dealings with the company’s funds. (Md. 
Ameer AH). SetH KEVALDAS TRIBHOVANDAS v. SaKE- 
RAI. BUEAKHIDAS. (1923) 33 M, L. T. 424 (P. 0.) 

= 28 C.W. N. 930 = (1923) P. C. 178 = 
79 I. C. 452 = (1923) 46 M. L. J. 763 (766). 

S 98 — Original Side Appeal — Judges hearings 

Differeyice of opinion betiveeu — Letters Patent — cl. 36 — 
Procedure under — Applicability. 

In an original skle appeal, the two judges, who heard the 
appeal, were equally divided in opinion, the Senior Judge 
l)eing for allowing the appeal, the junior Ixjing for dismis- 
sing the appeal. Acting under S. 98 of C. P. C, of 1908 
the Judges referred the matter to two other judges who 
concuned with the junior judge. 

Held that a wrong course was taken when the case was 
refeired to two other judges for decision, and that there 
ought to have l>een a decree in accordance with the judg- 
ment of the senior Judge. 

S. 98of C. P. C. of 1908 does not control S. 36 of the 
I^etters Patent. There is no other provision in S. 98 within ^ 
the meaning of S. 4 of C. P. C. and there is a Special 
form of procedure already prescrilied by S. 36 of the I>et- 
ters Patent. That form of procedure S. 98 of C. P. C. does 
not affect (184-5). (L.ord Fuckmaster). BHAIDAS SHIV- 
DAS V. Bai Gueab. (1921; 48 I. A. 181 = 

45 B. 718(722 3) = 19 A. L. J. 40G = 33 C. L. J. 488 = 
(1921) M.W.N. 408 = 23 Bom. L. R. 623 = 14 L. W. 7 = 

29 M. L. T. 361 = 3 V. P. L. E. (P. C.) 22 = 

26 C. W. N. 605 = 60 J. O. 822 = 40 M. h J. 519. 
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Reference to third judge under — Scope of^ Juris- 
diction of third judge. 

When t\s'o Judges had differed on a point of law and the 
matter was referred to a third judge who liad not confined 
his opinion to that specific point. 

Held., that he ought to have given his opinion on the 
point referred to alone as required by. S. 98 of the Civil 
Procedure Code (1908). i^Sir John Edge). PartaB 

Singh v. bhabuti Singh. (1913) 40 1. A. 182 (192) = 
35 A. 487 (498) = 21 1, 288 = 11 A. L. J. 901 - 

17 C. W. N. 1165 -(1913) M. W. N.785 = 
14 M. L. T. 299 = 18 C. L. J. 384 = 16 Bom. L. R. 1001 - 

25 M L. J. 492 

S. 99 — Commission to examine party — Omission to 

issue — Rrz’ersal of decree on ground of — Conditions. 

Where, in an appeal to the Privy Council arising out of 
a suit upon a mortgage bond executed by a Purdanashin 
lady, one of the grounds taken was that the first court had 
committed a material error in refu.sing to allow the evidence 
of the lady to be taken on commission but it appealed from 
the judgments of the courts below that, even if the lady had 
Ixjen examined and had given evidence in support of her 
written statement it would not have lieen believed and it 
could not reasonably have prevailed against the plaintiff’s 
evidence, held that the want of the defendant’s evidence had 
not affected the merits of the case within the meaning of S. 
578 of C. P. C. of 1882, and that the decree appealed 
against ought not to l>e reversed on the ground urged. 
{Sir Richard Couch). SkiMATI AKIKUNNISSA BIBI r . 

RUPLAbDAS. (1898)25 1. A 117 = 25 0-807 = 

2 C. W. N. 666 = 7 Sar. 358. 

Minor — Suit on behalf of — AUwt friend^ authority 

iQ sue — Objection tii’^Appeal — Permissibility for first time 
in. 

An objection raised for the first time in the appeal to the 
P.C.that the manager of the Court of Wards who instituted 
the suit on behalf of the infant plaintiff, who had admitted- 
ly a right to sue, had no authority to represent the plaintiff 
in the suit, was held to be only a formal one, and was not 
allowed to be raised at that stage (27 8) {Sir Barnes 
Peacock). Baboo Hurdey Narain Sahu v. Baboo 
ROODER PERK ASH MiSSER. (1883) 11 1. A. 26 = 

IOC. 626 (634) = 4 Sar. 610, 

Misfoinder of causes of action — Interference in 

appeal on ground of— Putting plaintiff to his ela tion to 
proceed against one of the defendants — Propriety. 

A reversioner sued for a declaration of the invalidity of 
several alienations by a Hindu widow, making the widow 
and the several alienees defendants to the suit. The first 
Court decreed the suit. On appeal, the Chief Court held 
that there was misjoinder of causes of action, and thought 
that the proper cour-se was to allow the plaintiff to make his 
election which suit lie would pursue without prejudice to his 
rights to bring fresli suits against the other defendants 
separately. The plaintiff elected to proceed against iheSih 
defendant . 

Held that, assuming there was any such misjoinder, S. 
578 of C. P. C. of 1882 had the effect of preventing such a 
defect from being made a ground of appeal and from lieing 
dealt with on appeal as it was dealt with by the Chief Court 
(113). {Sir Arthur Wilson). RUP NARAIN 7 . GOPAb 
DEVI. (1909) 36 I. A. 103 = 36 C. 780 (798) = 

10 C. L. J. 58 = 13 C. W. N. 920 = 6 M. L. T. 423 = 
11 Bom. L. E. 833 = 6 A. L. J. 567 3 I. C. 382 = 
93 P. E. 1909 = 146 P. W. E- 1909 = 68 P. L. R. 1910 = 

19 M. L. J. 648. 


C. P. CODE (ACT V OF 1908), S. l00‘-~{Conld .) 

{H. B. Cases under the heading — Privy Council— Practice 
— Question of fact — Concurrent findings — Interference 
with — Cases under head of — May also be usefully consulted) 

Adverse-possession — Question as to — Fact or Law. 

Possession may be adverse or not, according to circum- 
stances ; and the question of adverse or non-adverse posses- 
sion is mainly a question of fact (56). {Lord Hobhouse). 

Babu Ram Singh v. Deputy Commissioner of Bara 
Banki. (1889) 17 I. A. 54=17 C. 444 = 6 Sar. 486 = 

R. & J.’s No. 116. 

The question whether possession is adverse or not is 
often one of simple fact, but it may also be a conclusion of 
law, or a mixed question. Their l/>rdships have no wish to 
restrict the range of a rule which is designed to lessen the 
expense of litigation m cases of small value commenced in 
the Munsif’s Court (56). 

Where the first appellate Court itself treated the question 
of adverse ixissession apart from its findings on simple fact, 
and as the proper legal conclusion to be drawn from those 
findings, held, that the question was not one of simple fact 
and that the High Court were at lil>erty in second appeal to 
come to conclusions different from those of the first appel- 
late Court on that point (56). {I^ord Hobhortse). MAHA- 
RAJAH SlR LuCHMESWar Singh Bahadur z'. Sheik 
MaNGWAR HOSSAIN. (1891) 19 I. A. 48 = 

19 C. 263 (262-3) = 6 Sar. 133. 

Agent — Notice to, notice to principal or not Fin- 
ding as to — Rei'crsai of, on application of legal principles 
to facts found — Jurisdiction. 

Where, not withstanding evidence that in a previous 
mutation proceeding Ijetween the plaintiff and the defen- 
dant the plaintiff’s agent who conducted the said litigation 
as his agent liad knowledge of an adverse title set up by the 
defendant under a particular deed, the Court of First 
Instance and the first appellate Court found tliat the plaintiff 
came to know of the adverse title set up by the defendant 
much later, but the Judicial Commissioner in Second 
Appeal reversed the Courts below and held that the plain- 
tiff had notice through his agent, held that the Judicial 
Commissioner did not reverse any finding of fact by the 
courts lielow, but merely applied a well-known and universal 

rule of law to the facts before him (211-2). {I^ord Davey) 
Raja Ramhau Singh v. Balabhadar Singh 

(1902) 29 I. A. 203 = 26 A. 1 ( 16-7) = 
6 C. W. N. 849 - 4 Bom. L. R. 832 = 8 Sar. 340. 

Bill of Kxchange — Presentment for acceptance of 

Time of — Reasonableness of — Question as tc — Mixed law 
and fact. See NECJOTIABLE INSTRUMENT— PRESENT- 
MENT FOR ACCEPI ANCE OF— TIME OF— ReaSONABI E- 
np:ss of— question as to. (1864) 9 Moo. P.c. 46 (66)' 

Boundary dispute— Agreement of parties to accept 

certain boundary — Decision ignoring — Error of law. See 

Boundary dispute — agreement of parties etc" 

(1893) 21 I. A. 39 (46) = 21 C. 604 (513 4). 

Boundary dispute— Ameens appointed in suit and in 

appeal in — Reports of — Conflict l>etween- — Appellate deci- 
sion on foot of report of Ameen appointed in suit — I.ega- 

liiy of. .Yci* Boundary Dispu'i'E — A meen’s report in 
— Suit and Appeal. 

(1893) 21 I. A. 39 (44) = 21 C. 604 (611 2) 

Custom — Proof of— Question as to — Fact or Law. 

The question whether a custom set up has been establish- 
ed is strictly speaking a pure question of fact determinable 
upon the evidence given in the case. {Sir Arthur Wilson) 
RUP ( HAND 7'. JAMBU PAR.SHAD. 

(1910) 37 I. A. 93 (104) = 7 A. L. J. 349=. 
14 C. W. N. 646 = 12 Bom. L. E. 462 = 

11 C. Ii. J. 464 = 6 I. C. 272. 
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Documents — Construction of^^Question as to — Fact 

or Laio^Documents forming root of title or basis of suit— 
Documents forming part of evidence — Cases of —Distinction 
The question is not one of construction of one or more 
tleecls which would l>e a question of law, but is a question as 
to the effect to be given to decrees, leases, and other docu- 
ments as evidence of the fact of adoption and its conse- 
quence (58). {Lord Shand), I.UCHMUN l.Al. ChOWDHRY 

V. Kanhya Lai. Mowak. 

(1894) 22 I. A. 611 - 22 C. 609 (617 8) = 6 Sar. 558. 

The right construction of documents is a question of law 
wliich judges in Second Api>eals are not by Ss. 584 and 585 
of the Code of C ivil Procedure precluiled from considering 
by any finding of a lower apiMjIlate Court based upon sucii 
documents. The Subordinate Judge arrived at his finding 
by inferences drawn upon an incorrect cosistruction of the 
wajib-ul-av/, and the judges in Second Appeal consequently 
were not bound by his finding that the plaintiffs were the 
proprietors of the lands (255-()). {Sir John Edgef) Fa'I'KH 
ChAND 7'. KlSHEN KuNWAK. 

(1912) 39 I. A. 247 =-34 A. 579 (685 6)- 
12 M. L. T. 413-(1912) M. W. N. 1065 = 
14 Bom. L. R. 1090 = 16 C. W. N. 1033 17 C. L. J. 1 = 

10 A. L. J. 335 = 16 I. C. 67 = 23 M. L. J. 330. 

Where, in a suit under 8. 9 of the Madras Rent Re- 
covery Act, the sole question for determination was whether 
an arrangement entered into by the tenants with their land- 
lord in fasli 1283, and confirmed by the former in fusli 
1292, was permanent and, in Second Appeal, the High 
Court upset the finding of fact of the Courts Ijelow that it 
was permanent because that conclusion was against what, 
according to the High Court, was the proper construction of 
certain muchilikkas filed in the case, Held that the said 
muchilikkas being only part of the evidence on which the 
courts below had acted, the High Court had no jurisdiction 
to interfere with their finding of fact, even if the said muchi- 
likkas had been erroneously construed by the courts l>elow 
(265). {Mr, Ameer Ali). RAVI VeERARAOH AVUI.U r- 

Bomma Devara Venkata Nakasimha. 

(1914) 41 I. A. 268 = 37 M. 443 (454) = 
(1914) M. W. N, 695 -16 M. L. T. 262 = 
20 C. L. J. 375 = 16 Bom. L. R. 863“- 
19 C. W. N. 97 = 25 I. 0.305 = 1 L. W. 779 = 

27 M. L. J. 461. 

To ascertain the date, at which a particular holding first 
began to be held as a definite holding, is essentially a 
question of fact, and must depend upon evidence. That 
evidence may be, and naturally is, documentary. But where 
the documents admitted in evidence upon that question are 
really historical materials, although they have to be con- 
strued. and if possible understood, they are not to be 
treated as involving issues of law merely because they have 
to be construed. It is not as though they were being 
construed as instruments of title, or even contracts or sta- 
tutes, or otherwise the direct foundation of rights. Unless, 
therefore, it can l>e shown that the first appellate court has 
misdirected itself in point of law in dealing with the question 
when an under-tenure first began upon such documentary 
evidence, there is no ground for appealing from its decision 
upon that question. The decision cannot be interfered with 
on the ground that a different conclusion of fact might have 
been drawn from those documents. {Lord Sumner'), MlD- 
NAPORE ZEMINDARY Co.. LTD. v, UMA CHARAN 

Mandal. (1923) 21 A. L. J. 723 = (1923) P. C. 187 = 

4P.L.J'. 627 = 33 M. L. T, 291(P C.) = 
(1923) M. W. N. 832 = 26 Bom- L. R. 1287 = 
li, R. 4 P. C. 184 = 40 C. L. J. 16 = 29 C. W. N. 131 = 

74 I. C. 482 = 46 M. L J. 663. 

• 


C. P. CODE (ACT V OP 1908), S. 100-^Contd,) 

See C.P.C. OF 1908, S. 110 — SUBSTANTIAL QUESTION 
OF Law— DOCUMENTS. 

(1928) 551. A. 380 = 56 M. L. J. 1. 

~ Fvi d ence — C on si derail an of — J urisdi ction. 

Ram Chunder dutt v. JuctHesh Chunder Dutt. 

(1873) 19 W. R. 353 = 12B. L. R. 229 = 

2 Suth. 836(839) =3 Sar. 249. 

The case was before the High Court upon special 
appeal, and therefore in strictness they had nothing to do with 
the evidence in the cause (0). (Sir Barnes Pecaock), 

Meer Mahomed Mossein v. Forbfj5. 

(1874) 2 1. A. 1 =22 W. R. 316 = 3 Sar. 402 = 

3 Suth. 32. 

Questions of law and of fact are sometimes difficult to 
disentangle. 1 he projxji* legal effect of a proved fact is 
essentially a (juestion of law, so also is the question of 
admissibility of evidence and the question of whether any 
evidence lias been offered on one side or the other ; Init the 
question whether the fact has been proved, when evidence 
for and against has been properly admitted, is necessarily a 
pure question of fact (187). 

lYhere the question for determination was as to the 
character of certain lands, and as to what was the mea- 
surement properly applicable, and the real ground on which 
tlie High Court in second appeal reversed the decree of the 
lower appellate court was that upon the documents and 
evidence placed Ijefore the court I>elow the High Court 
would have come to a different conclusion, held that the 
High Court had exceeded their jurisdiction, because it was 
precisely that revision of evidence which was excluded by 
the limited character of the appeal (189). 

It may well be that before different tribunals the 
witnesses summoned and the documents used would have 
created an opinion upon the merits of the controversy 
different from that which was formed by the District 
Judge (the lower appellate court). But upon this the High 
Court was not competent to enter ; their functions were 
completely circumscriljed by the provisions of the statute 
passed for the express purpose of securing some measure 
of finality in cases where the balance of evidence, verbal and 
documentary, arose for decision (189) {Lord Buckmaster), 

Nafak Chandra Pal r-. Shukur. 

(1918) 45 I. A. 183 = 46 C. 189 (196, 197-8) = 
23 C. W. N. 345 = 9 L. W. 562 = 51 1. C. 760. 

Evidence — Inferences from, contrary to those drawn 

by Courts helcno — Draioing of — Jurisdiction — Result of 
doing so being to rcvinv findings of facts of Courts below — 
Effect, 

A court cannot be said to act strictly within its power 
upon a special appeal, if its judgment proceeds upon 
inferences drawn from the evidence, which are contrary to 
the inferences drawn by the two courts below, as it so far 
involves a review of their decision upon matters of fact. 
{Sir James Cohnle). ASaD ALI BEG v. ZaFFER ALI 

Beg. (1879) 3 Suth. 623 (626) = 

Bald. 262 = 3 I, J. 387, 

Fact — Laiv — Questions of — Decision as to — Diffi^ 

ciilty in regard to. 

It is not always an easy matter to separate a finding of 
fact from a question of law. It may often be open to 
argument that the materials which have l>een accepted by 
one Court as establishing a certain conclusion were not in 
them.selves sufficient for its support, if their legal weight 
had Ijeen properly measured and ascertained. {Lord 
Buckmaster). ShvaMANANDA DaS v. RaMKANTA DaS. 

(1917)421. C. 268 = 21 0. W.N. 1142 = 

(J917)-M. W. N. 642. 
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Questions of law and of fact are often difficult to 

disentangle (185), (Lord Blamsbnrgh')^ DHANNA Mal 
V. MOTE SaGAR. (1927) 64 I. A. 178 = 

8 Lah. 573 = 62 M. L. J. 663 = 
39 M. L. T. 161 = 26 L. W. 634 = 

28 Punj. L. B. 668 = 26 A. I*. J. 969 = 

29 Bom. I.. E. 870=310. W. N. 677 = 
101 1. C. 365 = A. I. E. (1927) P. C. 102. 

Faot — Trite question of^ not considered by Court 

belo7V — Evidence sho7uing that it should have been decided 
in appellants favour — Fraud — Finding of — No ez'idence 
to support — Interference in case of — Jurisdiction, 

Upon a .second appeal the decree of a Subordinate Judge 
in favour of the plaintiffs affirmed on the facts by the 
District Judge, was set aside by the High Court on the 
grounds that the evidence taken showed that the true 
question of fact, which had not been considered and as to 
which no issue had been framed, should have been answered 
in favour of the defendant, and that there was no evidence 
to support a finding of fraud arrived at by the lower 
courts : 

Held that there was jurisdiction under S. 100 of the 
Code of Civil Procedure, 1908, to set aside the decree upon 
the grounds above stated, and that upon the evidence, it had 
been rightly set aside. (Fiscount Haldane) DAN USA v, 

AnuUL Samad. (1919) 461, A. 140 = 

47 C. 107 (113) = 37 M. I*. J. 36 = 
24 C. W. N. 81 = 21 Bom.L. E. 920 = 
16 N. L. E. 97 = 10 L. W. 310 = 
(1919) M.W. N. 605= 17 A. L. J, 700 = 

61 I. C. 177. 

Facts found by Court behno — Finding nature of^ in 

F. A. — Assumed case inconsistent 7vith findings of Court 
below — Conclusion founded on^Fropriety. 

In second appeal, the High Court is Ijound to accept the 
facts found established by the judgment of the lower 
appellate court, and is not at liljerty to collect facts anew 
(22). It should not depart altogether from the case made 
by the plaint, and should not found its conclusion upon an 
iissumed case wholly in consistent w ith the findings of the 
courts below (23). (lAird IVestbury). KSHENCHUNDEK 

Singh v. Shamachukn Hhuits. (1866) ii M.IA. 7 ~ 

6 W. E. P. C. 57 = 2 I, J. N. S. 87 = 

1 Suth. 649=2 Sar. 209. 

tacts found by Court beloiv — Conclusion proper from 

' — Question as to — Law^ not fact. 

Where the facts found by the first appellate Court need 
not lie qusstioned, and it is the soundness of the conclusions 
from their that is alone in question, that is a matter of 
law’ on which the second apjKllate court can entertain an 
appeal (232-3). (Sir Richard Couch). Kam Copai. v. 
bHAMSKHATOk. (1892) 19 I. A 228 = 

20 C. 93 (98-9) -6 Sar. 247. 

See Under THIS SECnoN— agent— notice to 

(1902) 29 I. A. 203 (211 2)= 26 A. 1(16 7). 

, J* Pjopet tiffect of a proved fact is a question of 
law (jo5). (Lord Flanesburgh). DH.ANNA MaL v. MOTI 

, (1®27) 64 I. A. 178 = 8 Lah. 673 = 

62 M. L. J. 663=39 M. L. T. 161 = 26 L. W. 634 = 

28 Punj. L. E. 668 = 26 A. L. J. 969 = 
29 Bom. L.E. 870-31 C. W. N. 677 = 
101 1. C. 365 = A. I. E. (1927) P. C. 102. 

~ /^^^~'Finding nature of — Rule strict 

^^^^}^^^^^^!^tSof^Jmpropricty^ 

heir I^nmjps would be the last to seek to abridge the 

P- C. of 1908, or weaken the 
rule that oa second appeal the appellate court is bound 


C. P. CODE (ACT V or 1908), S. Xm^(Contd.) 

by the findings of fact of the Court below (185), (Lord 
Flanesburgh), DHANNA MaL v. MOTI SAGAR. 

(1927) 64 I. A. 178= 8 Lah. 673 = 
39 M. L. T. 161 = 26 L. W.634 = 
28 Punj L. E. 668 = 26 A. L. J. 969 = 
29 Bom. L. E. 870 = 31 C, W. N. 677 = 
101 I. C. 366 = A. I. E- (1927) P. C. 102= 

62 M. L. J. 663. 

-Finding of fact — Conclusion of law — Decision as to 

whether a particular conclusion is the one or the other — 
Difficulty in regard to. See C. P. C. OF 1908, S. 100— 

Fact— Law. 

1 Finding of fact— Inter ference with— Jurisdietion, 

1 he judgment of the first appellate Court upon any issue 
of fact is final, and can only be brought before the High 
Court, by special appeal, on some alleged error upon a 
point law or procedure (214). (Sir James IV. Colvile). 
Muthusawmy Jagavera VE'ITAPPA Naicker V. 
Vencateswara \'eitava, (1868) 12 M. I. A. 203 = 
11 W.E. 6 = 2 B. L R. P. C. 15 = 2 Suth. 176 = 

2 Sar. 395. 

According to the practice of the Courts of India, these 

two decisions of the trial Court and of the first appellate 
Court were final in India on questions of fact, chough on 
questions of law or procedure there lay a special appeal to 
the Sudder Court (304). (Sir James IV. Colvile). KaJA 

Sahib Perhlad Sein v. Baboo Budhoo Singh 

(1869) 12 M. I. A. 276 = 12 W. E. P. 0. 6 = 
2B. L. R. P. C. 111 = 2 Suth. 225 = 2 Sar. 430. 

-The decisions of the Sudder Court were made on 
special appeals. In such ap|jeals that C^ourt could not decide 
on questions of fact (196). (Sir James IV. Colvile.) RaM 
CHUNDER DUTT V. Chunder COOMAR MUNDUI 

(1869) 13 M.I.A. 181 = 2 Sar. 607. 

-On special appeal the Sudder Court had no jurisdic- 
tion to determine any question of fact (566). (Lord Chelms- 
ford). PA'ITABHIRAMIER V. Vencatarow Naicken. 

(1870) 13 M.I.A. 560 = 16 W.E. 35 = 
7 B.L.R. 136=2 Suth. 410 = 2 Sar, 623. 

On special appeal, the Court hearing the api>eal is 
Ixjund by the findings of fact of the Court below, and has 
only jurisdiction to disturb the judgment of the Court I>elow 
upon some ground which can be lawfully made a ground of 
special appeal. Sheo BuKSH SlNGH ?■. Kalka BUKSH 

(1872) 8 M. J. 183*. 

— On w hat was formerly cidlud a .si^ecial appeal, but 
which IS now called a second appeal, the Court has no juris- 
diction to deal with any findings of fact. The facts as 
found by the lower appellate Court would have to be taken 
as being the real facts of the ca.se (68). (Sir Riefuird 

Couch.) Rani Bhagoti ?<. Rani Chandan 

(1885) 12 I.A. 67 = 11 C. 386(38? 90) = 4 Sar. 624. 

—The limitations to the jxjwer of the Court by Ss. 584 

and 585 of the Code of 1882, in a second appeal, ought to be 
attended to and the appellant ought not to be allowed to 
question the finding of the first appellate Court upon a 
matter of fact (238-9). (Sir Richard Couch.) PeRTAB 

Chunder Chose r. Mohendra Purkait. 

(1889^ 16 I.A. 233-17 C. 291 (298) = 6 Sar. 444. 

In second appeal, the High Court is precluded by the 

provisions of Ss. 584 and 585 of the Civil Procedure Code 
1882, from reviewing the judgment of the first appellate 
Court on the facts which it held to be established, and can 
only entertain a question of law (206). (Lord S hand) 

Sarat Chunder Deyz'. Gopal Chunder l<\ha 

^ (1892) 19 LA. g03 = 20 C. &G (301-2)^6 Sar 224 
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In a hccond appeal, the High ('unit has no power to 

entertain the case except as an appeal from an appellate 
decree, and that only upon the grounds specified in S. 584 of 
C.P.C. of 1882, which deprives the High Court the right 
to review findings of facts by the first appellate Court, un- 
less these are tainted with one or other of the errors or 
defects sixicified in its sub-sections (45). (Ae;v/ Hd/so/t.) 
L.UKHi Nakain jA(; \nfc:iJ r. Mamak aja J(;i)U Nath 
Deo. (1893) 21 I.A. 39 21 C. 504 ( 512) 6 Sar. 408. 

In second appeal the High Court has no juristliction 

l(j interfere witli any finding of fact of the first apjjellate 
Court ; its only power to determine issues of fact is that 
created by S. 103 of C.P.C. of 1008 (82). (Sir fAr.orcntc 
Jenkins.) vSETUKATNAM AYYAR r. VeNKAT.ACH ALA 
(ioUNDAN. (1919) 47 I.A. 76-^43 M. 567 (573) ^ 

18 A .L. J. 707 - 27 M.L.T. 102 - 11 L.W. 399 - 
22 Bom. L. R. 578-(1920) M.W.N. 61- 
56 I.C. 117-25 C. W.N. 485-38 M.L.J. 476. 

In second appeal, findings of fact of the (Courts 

IkjIow, |)rot>erly and regularly arrived at, are concluslve.(4//'. 
Ameer Alt) KtJDOrH AMBU NAIK r, SeCKETAUY OE 
State for India. (1924) 51 I.A. 257 (266)- 

47 M. 572-26 Bom. L.R. 639 -20 L.W. 49- 
(1924) M. W N. 572-35 M.L. T. 128- 
A. I. R. 1924 P.C. 150 29 C.W.N. 365- 

80 I. C. 835-47 M.L.J. 35. 

(Lord Phil imore). HaSIRAM SahA ROW re RAM 

K.VIAN Roy. (1927) 54 I.A. 196-54 C. 586 = 

(1927) M.W.N. 437-31 C.W.N. 885 = 
39M L.T. 170 -26 L.W. 642-101 1.C. 359(2) = 

A.I.R. 1927 P.C. 117 = 53 M.L.J. 117. 

Finding of fact — Interference with — Jurisdiction 


Evidence— Inadmissibility in part of— Other evidence suffi- 
cient to support finding. (1867) 11 M.I.A. 369 (385) ; 
52 I.A. 379 (384) -6 Lah. 502-50 M. L. J. 637. 

Finding of fact — Interference with— Jurisdiction- 

Evidence— Misconstruction of piece of— Other evidence 
sufficient to support finding. (1876) Bald. 24. 

Finding of fad — Interferenec loitk — Jurisdiction 

— Fvidctice to support finding — Absence of — Lffccty 

It is not open to a second appellate Court to disturb the 
findings of Jact by the lower Courts, in a case in which it 
cannot Ixi said that there was no evidence to support those 
findings. (Sir James W. Colvilc.) ThaKUR DURRIAO 

Singh re Thakur Davi Singh. ..o t, t t> icc 

(1873) 1 I. A. 1 (8)=13 B.L.R. 165- 

3Sar. 301 = E. & J2sNo. 25.(Oudh). 

The appeal to the High Court was a special appeal, 

and on that appeal the High Court could not have disturlx;d 
the finding of the lower appellate Court on a qu^tion of fact, 
unless there was no evidence at all to support it (251) (A//* 
James W.Colvile) DEENDAVAL LAL z*. JUGDEEP NAR.AIN 

Singh • (1877) 4 I.A. 247=3 0. 198(204)- 

1 C.L.R. 49-3 Sar. 730- 3 Suth. 468. 

The decree appealed from to the High Court on this 

occasion being a decree after remand, on a second or special 
appeal, the learned Judges had not, and accordingly they 
did not profess to have, jurisdiction to deal w ith it on its 
merits. But it was, in the opinion of their Lordships, with- 
in their jurisdiction to dismiss the case, if they were satis- 
fied that there was, a.s an English lawyer would express it, 
no evidence to go to the jury, because that would not 
raise a question of fact such as arises upon the issue it- 
self, but a question of law for the censideration of the 
Judge (109-10). (Lord Watson.) ANANGAMANJARI 

Chowdhrani V . Tripura soondari Chowdhr.ani. 

. . .C18§7) 14 I.A. 101 = 14 C. 740 (747) = 5 3ar. 45. 


C. P. CODE (ACT V OF 1908), S. lQQ~-(Contd,) 

^In a case in which the first Court held that a com- 
promise on which the defendants relied ii) bar of the suit 
was binding on the plaintiff, the District Judge, on appeal, 
held that it was not binding. When his judgment came to 
be looked at, it appeared that there was no evidence what- 
ever, certainly none upon which he might reasonably come 
to the conclu.sion that the compromise was not binding 
upon the plaintiff. 

//eld, that there wa'' a substantial error or defect in the 
procedure of the District Judge, and that the High Court 
were right in reversing him and in restoring the first Court 
(W), (Sir Riehard Conch.) RaNI IlEMANTA KUMARI 

Debi t'. Hrojendrd Kishoke Roy. 

(1890) 17 I.A. 65 = 17 C. 875(882) = 5 Sar. 642. 

riie High (Oui't has under S, 584 of C.P.C. of 1882, 

juriMiiction to interfere with the decision of the lower 
api)ellate Court where its decision on a question of fact is 
without evidence to supj)ort its finding. (Sir Arthur Wil- 
son.) ShiV.\BASAVA horn AMINGAVDA 7\ Sangappa 

bin Amingavda. (1.904) 31 LA. 164 (168-9)= 

29 B. 1(11 2) -6 Bom. L.R. 770-8 C.W.N. 866 = 

1 A. L. J. 637=8 Sar. 720. 

AVc C.P.C. 01 1908, vS. 100 — Fact— True QUES- 
TION OE, ETC. (1919) 46 I.A. 140 = 47 C. 107. 

Findings of fact of the first ap])ellate Court are 

binding upon the High Court in second appeal unless it can 
be said that there was no evidence to support the findings, 
(Sir Lancelot Sanderson.) KRISHNA REDDI v. 
RaGH AVa Keddi. A.I.R. 1927 P.C. 257 (260) = 

I. L. T. 40 M. 1 = 107 I.C. 449. 

L'inding of fact based on oral tmidenec — Interfer- 
ence loith — Jurisdiction. 

In second appeal the High ('ourl is not entitled to go 
behind the findings of fact of the first appellate Court when 
the findings do not result from the misconstruction of a docu- 
ment or the misapplication of law or procedure, but from 
the oral evidence in the case. (/str John Fdge.) THE 

Midnapur Zemindari Company umited 7j. Ulma 
( HARAN Mundal. (1919) 17 A. L. J. 1004 = 

(1919) M. W. N. 817 = 26 M. L. T. 489 = 
22 Bom. L. R. 7 -24C. W. N. 201 = 52 I. C. 497 = 

11 L. W. 371 - 37 M. L. J. 199. 

‘Finding of fact erroneous — / nterference with — 

Jurisdiction --/ividcncc to support finding — /Existence of — 
Effect. 

An erroneous finding of fact is a different thing from 
an error or defect in procedure, and there is no jurisdiction 
to entertain a second appeal on the ground of an erroneous 
finding of fact, however gross or inexcusable the error may 
be. Where there is no error or defect in the procedure, the 
finding of the First Appellate Court upon a question of fact 
is final, if that court had before it evidence proper for.its 
consideration in support of the finding (127). (Lord^AIac- 
naghten.) MUSSUMMAT DURGA CHOUDKAIN v. JAWA- 

HiR Singh Choudhri. (1890) 17 I. A. 122= 

18 0. 23(30) = 5 Sar. 660. 

It has now Ijeen conclusively settled that the third^ 

court, which was in this case the court of the Judicial Com 
missioner, cannot entertain an apjjeal upon any question as 
to the soundness of findings of fact by the f'ceond court , i 
there is evidence to be considered, the decision of the second 
court, however unsatisfactory it might be if examined, must 
stand final (3), (Lord Watson.) RaMRATAN fUKAL ^ 
MUSSUMAT NANDU. (1891) 19 L A. 1 - 19 C. 249. 

A second appellate Court cannot entertain an app^l 

upon any question as to the soundness of findings of fact by 
the first appellate Court; if there is evidence to be considered, 
the decision of the first appellate Court, however unsatisfac* 
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tory it might be if examined, must btand final (232). 
(5i> Richard Couch.) KaM GOPAL v, ShamSKHATON. 
(1892) 19 I. A. 228= 20 C. 93 (98-9) = 6 Sar. 247. 

No second appeal will lie except on the grounds spe- 
cified in S. 100, C.P.C. The High Court has no jurisdiction 
to entertain a second appeal on the ground of an erronecjus 
finding of fact, however gross or inexcusable the error may 
seem to l)e. {Lord Tomlin^ KaJAH OK PlTl'APUK v, 

Seckei'arv ok State for India in Councii,. 

(1929) 56 I. A. 223 = 52 M. 538 = 27 A.L.J. 702 = 
31 Bom. L.B. 866 = 6 O.W.N. 503 = 3o L.W. 9 = 
1929 M.W.N. 442 = 50 C.L.J. 30 = 117 I.C. 481 = 
33C.W.N. 726 = A.I,E. 1929 P.C. 162 = 57 M.L.J. 64. 

An erroneous finding of fact is a different thing from 

an error or defect in procedure, and there is no jurisdiction 
to entertain a second appeal on the ground of an erroneous 
finding of fact, however gross or inexcusable the error may 
seem to Ixj, provided the first appellate Court had Ixjfore it 
evidence proper for its consider'Jtion in support of the find- 
ing. 

In a suit for the specific performance of an agreenieiu by 
the defendant to sell to the plaintiff a portion of the pro- 
perty whieh was the subject-matter of a then pending P. C. 
appeal by the defendant in the event of his succeeding in 
the appeal in consideration of a sum of money advanced to 
him by the plaintiff for the purposes of the said appeal, the i 
first appellate Court found (1) that the value of the property 
at the lime of the agreement was not more than was admit- 
ted by the plaintiff, %’iz , Ks, 9,000 ; (2) that the bargain was 
not extortionate, that it was not even harsh, but that it was 
fair ; and (3) that compensation in money was an adequate 
relief to the plaintiff. And there was ample evidence in 
support of the findings of the first appellate Court which 
was proper for iis consideration. 

/leidi that the ftndingsof the fii-st appellate Court were 
binding and conclusive and could not be interfered with in 
se*cond apix;al. {Sir Lancciot Safiderson.) RaMJI PateL 
V. Kao Kishore Singh. T929) 56 I.A. 280 = 

31 Bom. L.E. 883 = 33 C.W.N. 893 = 27 A.L.J. 780 = 
1929 M.W.N. 462 = 117 I.C: 1 = I.E. (1929) P.C. 233- 

A.I.E. 1929 P.C. 190=67 M.L. J. 206. 

■ Lindin^of fact of appellate court affirming that of 

court belo70 — Interference with — Grounds — Reason for 
finding — Omission of appellate Court to give-^ not a ground. 

By S. 584 of C.P.C, of 1882, the High Court as a Second 
Court of Appeal is bound by the findings of fact of the lower 
appellate Court. The High Court is not at liljerly to dis- 
regard the finding of fact given by the lower appellate C-'ourt 
on the ground that that Court gave no reasons for coming to 
the finding when it had considered the evidence and saw no 
reason for differing from the conclusion at which the Court 
of first instance had arrived (l77.) {Lord Parker.) KaM 
Chandra Bhanj Deo v. Secretary ok State kor 
India. (1016) 43 I. A. 172-43 C. 1104 (1114 6)- 
• 20 C. W. N. 1246-(1916) 2 M.W.N. 176 = 

20 M. L. T. 236-4 L.W. 261 - 14 A. L. J. 1009 = 
18 Bom. L.E. 838 = 24 C.L.J. 296 = 31 M.L.J. 746. 

— ■ Grounds of second appeal under. 

In its anxiety to prevent the High Court from being inun- 
dated with second appeals in trifling matters, the Indian 
Legislature has providetl in S. 100 of C. P. C. of 1908 that 
such appeals shall lie to the High Court only on the grounds 
there stated, which are, britfly, crior in law, failure to deter- 
mine a material issue of law or usage, and a substantial error 
in procedure {Mr. Ameer AH.) CHIDAMBARA SlVA 
PRAKASA V. Veerama KEDDI. 

(1922) 49 I.A. 286 (296) 45 M. 686 (697) = 
27 O.W.N. 246 = 37 C.L.J. 199 = 16 L W. 102 = 

31 M.L.T. 64= (1922) M.W.N. 740 = 
A.X.E. 1922 P. C. 292=^68 I.C. 538 = 43 M.L.J. 640. 


C. P. CODE (ACT V or 1908), S. 100~{Conld.) 

Grounds specified in — Addition to or enlargement of 

— Poivcr of. 

The Civil Procedure Code of 1882 contains a declaration 
that no second appeal will lie except on the grounds speci- 
fied in S. 584. No Court in India or elsew here has jxnver to 
add to or enlarge those grounds (127). {Lord Macnaghten .) 
MUSSUMMAT DURGA CHOWDHKAIN 7', JAWAHIR SiNGH 

CHOU-DHRI. (1890) 17 I.A. 122 - 18 C. 23 (30) = 

5 Sar. 560. 

Hindu Law — Joint family — Mcml>eis of — Kxclusion 

from joint family proi^erty of — Finding as to — Fact or Law. 

Sec Limitation act ok J908, Art. 127— Kxcldsion 

KKOM JOINT KAMIIA' PROPERTY— FINDING AS TO. 

(1917) 21 C. W. N. 1142. 

Hindu Law — Joint family — Partition — Finding as to 

—Fact or Law. AVc HINDU LAW— JOINT FamIEY— 

Partition— Fin D iN(; as to. 

Hindu Law — Widow — li<jiHl by, Iniuling estate — Lx- 

ecution of — Proof of — Question as to. Sec IIiNJiU LAW — 

Widow bond by, binding estate. 

(1891) 19 I. A. 1 (3) = 19 C. 249. 

Impartiljle or partible estate — Question as to — 

Mixed law and fact. AVc HINDU Law— IMPARTIBLE OR 

PARTIBLE ES'i'A'PE— Q uestion as to. 

(1881) 81. A. 99 (110) = 3 M. 290(302). 

Jurisdiction — Plea of — Maintainability — Plea held 

against in first Court and not raised before first appellate 
Court — Defendant’s liability depending upon it. See 

Jurisdiction — .\bsence of — plea of— Second 
Appeal. (1926) 53 I. A. 58 =63 C. 88. 

Landlord and tenant — Agricultural holding — Render- 
ing by tenant of land in, unfit for agricultural purposes— 
Question as to — Finding on — Interference with — Jurisdic- 
tion. See Bengal acts— Tenancy Act of 1885, S. 23. 
(1907) 34 1. A. 133(136-7) = 34 C. 718(722-3). 

i.aw— C’ondusion of — Finding of. fact— Decision as 

to w hether a particular conclusion is ilie one or the other — 
Difficulty in regard to. See C. P. of 1908, S. 100 — 
Fact— Law. 

l>egal principles well-known — Application of, to facts 

found by Courts below— Question as tc-^Law’, not fact. Sec 

C. P. c. OF 1908, S. 100 — Facts found— conclusion 

PROPER FROM. . 

Malicious prosecution — Action for — Malice and rea- 
sonable and probable cause — Question as to — Fact or law. 

See Malicious Prosecution— A ci ion for— Malice 
and reasonable, etc, (1900) 26 B. 332(336-7). 

Mortgage — Proof of — Finding as to — Interference 

wi th . 

The suit was by the appellant the reversionary heir of one 
V, for redemption of a usufructuary mortgage alleged to 
have been made by V’s widow in favour of an ancestor of 
the respondent. The respondent denied the alleged mort- 
gage, and also set up a sale of the suit property by V to P, 
an ancestor of the re.'ipondent. Mr. Scott, the first appel- 
late Judge ditj not find, as a fact, that the plaintiff had 
proved the mortgage he alleged. On the contrary, he stated 
the inclination of his opinion to that the evidence proved 
a sale. But, because he found that the bill of sale set up4jy 
the respondent was forged, he was of opinion that the res- 
pondent was not at liberty to rely on the evidence proving 
a sale. Being further of opinion that, If the property was 
not sold, it must have been mortgagetl, he passed a decree 
for redemption in favour of the plaintiff. 

Held, that the finding of the first appellate Judge, “Mr. 
Scott, was a conclusion of law, and that a special appeal 
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was l ightly allowed against his judgment under the pro- 
viso in paragraph 4 of the 4th clause of Act XVI of 1853 
(163-4), 

Mr. Scott’s words are these : The appellant (defendant) 
has failed to show that the village was sold to P, and if it 
was not sold, it must have been mortgaged, as contended by 
the plaintiff. This is not a finding of fact, but an infer- 
ence of law. I5y way of testing the accuracy of it, it may 
be supposed that the case had been tried before a jury in 
this country, and that the Judge had directed the jury in the 
words of Mr. Scott, narpely : “ The defendant has failed to 
show that the village was sold to P, and if it was not sold, it 
must have been mortgaged, as contended by the plaintiff. It 
is your duty, therefore, to find that the village was mort- 
gaged.” Their l.oidships entertain no doubt that a bill of 
exception or misdirection to the jui7 would have been sus- 
tained if such direction had been given. That is, that such 
a statement would have constituted a misdirection in point 
of law, upon the reliance of which, the jury found the fact 
of the mortgage (164). (Str John Romiily.) SeVVAJI 
ViJAYA UAGHUNADHA v. CHINNA NaYANA CHETTI. 

( 1864) 10 M. I. A. 161 = 2 Sar. 88. 

Onus of proof — Objection to — Maintainability. Sec 

ONUS OF Proof— OBJECTION TO— Second Appeal ; 
Onus OF Proof— Objection to— p. C. appeai. ; and 
ONUS OF Proof— QUESTION as to—Material when. 

Oudh-^Revemu’ Settlement in — Completion of — /'///- 

ding as to. 

It was contended that the revenue settlement with Rajah 
D was never completed, and, indeed, it was so held by the 
Financial Commissioner. But their Lordships are of 
opinion that the first two lower Courts, having substantially 
found that a revenue settlement was made with the infant 
D, it was not open to the Financial Commissioner on special 
appeal to overrule those findings (240). RaNEE OF CHIL- 
LAREE V. The Government of India. 

U873) Sup. I. A. 237-3 Sar. 298=3 Suth. 12 = 

B & J.'fi No. 24. 

Oudh Estates Act of 1869, S. 22 (4)— Daughter’s son 

— Treatment by talukdar of, in all respects as son — (Question 
as to— Law or fact. See OVDH Estates ACT OF 1869, 
S, 22 (4)— Daughter’s son— Treatment by taluk- 
dar OF, IN AI.L respects AS SON— QUESTION AS TO. 

(1894) 21 I. A. 163 ( 166) = 21 C. 997 (1002). 

Partition of estate under Bengal lisiates Partition 

Act of 1897 — Estate held in common tenancy prior to — 
Einding as to — Pact or law* 

A finding by the lower appellate Court that an estate had, 
prior to its partition under the )k;ngal Estates Partition Act, 
1907, been held in common tenancy, is a finding of fact 
which according to law is conclusive, and which the High 
Court in second appeal aud their Lordships on further 
appeal are bound to accept without further inquiry (201). 
{Lord Phillimore.) BaSIRAM SaHA KOY v. RaM R.VI AN 
ROY. (1927) 64 I. A. 196 =54 CaL 686- 

1927 M. W. N. 437 = 31 C. W. N. 886- 
39 M. L. T. 170 = 26 L. W. 642=101 1. C. 369 (2) = 

A. I.B. 1927 P.C. 117 = 63 M. L. J. 117. 

Permanent Setllemeiit of 1793— Land whether in- 
cluded in, or not — Question as to — Fact or law. Sec 

Bengal acts— alluvion and Diluvion Aci of 1847 
--Permanent Settlement of 1793. 

(1902) 30 I. A. 44 (52) = 30 C. 291 (300). 

•——Pleadings — Amendment of — Second Appeal — 
Permissibility in. See PRACTICE— PLEADINGS— AMEND- 
MENT OF— Second Appeal. 


C. P. CODE (ACT V OF 1908), S. 100-(6V«/*/.) 

• Possession of tract of land — Question as to — Fact or 

laTiO. 

Whether there has been a persistent claim of right to a 
tract of land is a question of fact. Such assertion being 
proved, all questions as to the amount of use and enjoyment 
of the tract by the claimants, and as to the sufficiency of 
such use and enjoyment to constitute possession of the W'hole 
extent claimed, are also pure questions of fact (155). {^Lord 

iVatsonf) Secretary of State for India in Council 
V. Nellakuiti Siva Subramanya Tevar. 

(1891) 18 I. A. 149 = 16 M. 101 (108) = 6 Sar. 74 

Practice long-standing allowing second appeals 

under — P. C’s interference with. See STATUTE — INTEK- 
PRE'J'ATION— PRACI ICE LONG STANDING AS TO. 

(1914) 41 1. A. 268 (264-5) = 37 M. 443(463). 

Principal and Agent. See C. P. C. OF 1908, S. 100 

—Agent. 

Rati fication — lnfc*‘Lncc ofy from facts found — 

Sontidncss of — Question as to. 

The question whether upon certain facts found the 
defendant must be held to have ratified a deed executed by 
his mother is one of law and a second appellate Court can 
entertain an appeal upon that question (232-3). {Sir 
Richard Couch). RaM GOPAL v. SHAMSKHATON. 

(1892) 19 1. A. 228 = 20 C. 93(98 9) = 6 Sar. 247. 

Ratification--Question as to — Fact or law'. 

(1878) 6 I. A. 64 (62) = 3B. 186(193). 

Religious Endo^vment — Mosque — Dedication of^ to 

particular sect or to all Mahomedans — /mam in Mosque^ 
Qualifications for being — f indings as to. 

The question whether (1) a mosque was intended for 
Hanafis only, and not for all Sunnis or for all Mahomedans, 
and (2) an Amit-bil Hadis is prohibited by its constitution 
from being its Imam is a pure question of fact, and it is not 
competent for the High Court in second appeal to interfere 
with the findings of the first Appellate Court on that ques- 
tion. The question is none the less one oCpure fact Ijecause 
its decision rests entirely on the peculiar constitution or 
trusts of the mosque in question, at any rate where no 
written evidence is forthcoming (67). {/.ord //obhouse)> 

Fuzul Kasim 7-. Haji Mowla HUksh. 

(1891) 18 I.A. 69 = 18 C. 448 (457) = 6 Sar. 19. 


Revenue ariear- — Existence of — (Question as lo — Fact 

or law — jania-wasil-bakis — Evidence c<)nsisting of — Effect. 
See C. P. C. OF 1908— S. no, SuBSTANTIAI. OUESTION 

OF LAW— Documents. 

(1928) 66 I. A. 380- 66 M. L. J. 1- 

Second appeal — Treatment and hearing of y as first 

appeal' — Legality — Jurisdiction. 

In a second appeal the High Camrt obseived tliat *’ the 
District Judge’s judgment is very unsatisfactory as to the 
ratio decident/i that tlie Civil Court Amin fell into error. 
We are not satisfied that there was evidence Ijefore him 
wliich justified his finding. We think that the proper 
course is to call up the case as a regular appeal 
ourselves, and go through the evidence and come to e 

best decision we can." They accordingly ordered the case 

to Ix; taken up as a regular appeal, and to be 
the evidence. Held that, in adopting that course, the Flign 
Court exceeded the statutory limits of their jurisdiction 
They (the learned Judges) had no power to entertain tn 
case except as an appeal from an appellate decree, an 
only upon the grounds specified in S. 584 of C. I • 

1882, which deprives them of the right to review 
of fact by the first appellate Judge, un ess those a/e 
with one or other of the errors or defects specified in i 
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sub-sections, {Lord fVa^sonJ) LUKHI NaraIN JAGADEB 
V. jonu Nath Deo. (1893) 21 1. A. 39 = 

21 C. 604 (612)=6 Sar. 408. 

Tenancy — Nature of — Finding as to, 

Qucerct whether the question whether a person is a tenant 
from year to year or whether he has a permanent right of 
occupancy in the lands in dispute is a question of fact (^4), 
(Sir Lcnoretue Jenkins') SeTHURATNAM Ayvar v. 
VenKATACHALA GOUNDAN. (1919) 47 I. A. 76 = 

43 M. 667 (676-6) = 18 A. L. J. 707 = 
27 M. L. T. 102 = 11 L. W. 399 = 22 Bout L. E. 678 = 

(1920) M. W. N. 61 =66 I. C. 117 = 
26 C. W. N. 485 = 38 M. L. J. 476. 

-Held that, in the circumstances of the case, the ques- 
tion whether a tenancy was permanent or precarious was a 
legal inference from facts and not itself a question of fact, 
and that it was competent to the High Court to entertain a 
second appeal on the question and to interfere with the 
finding of the first appellate Court thereon (185). {Lord 
Blanesbur^h.) DHANNA MaL v. MOT; SaGAR. 

(1927)54 1. A. 178 = 8Iiah. 673= 
39 M. L. T. 161 = 26 L. W. 634 = 
28 Punj. Ii. E. 668 = 25 A. L. J. 959 = 
29 Bom. Ii. E. 870=31 C. W. N. 677 = 101 I. C. 365 = 

A. I. E. 1927 P. C. 102 = 52 M. L. J. 663. 

Tenure — Commencement of — Date of — Question as 

to -Fact or law — Documents tendered in evidence being 
historical records — Question turning upon construction of. 
See C. P. C. OF 1908, S. 100— DOCUMENTS — CONSTRUC- 
TION-QUESTION OF— Fact or law. 

(1923) 45 M. L. J. 663. 

Fat nation of property — Question as to — Fact or 

law. 

The value to be placed at a given moment on a plot of 
land, which is not in the market or the subject of bargain 
and sale, but owes a large part of any value it possesses to 
the prospective results of development w^ork, to be under- 
taken thereafter at an uncertain time and at an estimated 
cost, is not only in its essence a question of fact, but is one 
upon which, almost above any other, opinions will differ, 
without its being possible to give irrefragable reasons for 
any particular conclusion. {Lord Sumner.) NOWROJI 

Kustomji Wadia V. Government of Bombay. 

(1926) 62 I. A. 367 (368-9) = 49 B. 700 = 
23 A. L. J. 803 = 2 O. W. N. 691 = 42 0. L. J, 143 = 
27 Bom. I*. E. 1140 = 6 L. E. P. C. 164 = 23 I,. W. 46 = 

30 C. W. N. 386 = A. I- E. 1926 P. C. 211 = 

90 I. 0. 48 = 49 M. L. J. 233. 

S. 100 (c) — Error or defect in procedure — Point 

not raised and to 7vhich evidence not directed^Decision on. 

There is a substantial error or defect in procedure within 
the m'eaning of cl. {c) of S. 584 of the Code of 1882 w'here 
the lower appellate court disposes of the suit upon a case not 
raised by the parlies, and to which the evidence had not 
been directed; and in such a case, the High Court has juris- 
diction in second appeal to interfere and to reverse the 
decree of the lower aopellate Court. (Sir Arthur Wilson). 
SHIVABASAVA Korn AMINGAVDA V. SaNGAPPA Pin 

Amingavda. 

(1904) 31 1. A. 164 (168-9) = 29 B. 1(11-2) = 
6 Bom. L. E, 770 = 8 C. W. N. 866 = 1 A. L. J. 637 = 

8 Sar. 720. 

S. XOS—Zssue of fact — Decision in secofid appeal of 

— Jurisdiction — Issue not determined or not satisfactorily 
determitud by Court below. 

The High Court was wrong in holding on special appeal 
that there had been no actual giving and actual receiving of 

35 


the child when the first appellate Court had not tried that 
issue (158-9). {Sir Barnes Peacock.) SREE NARAIN 

Muter v. Sreemuity Kishen Soondory Dassee. 

(1873) Sup. I. A. 149 = 11 B. L. E. 171 = 
19 W. E. 133 = 3 Sar. 203 = 2 Suth. 774. 

A Court of Second Appeal is within its rights, in 

cases where the appropriate issue has not been framed by the 
Court below, but in which there is sufficient evidence on the 
record for deciding that issue, in raising and deciding such 
issue itself. {Viscount Haldane.) DaMUSA v. ABDUL 

SaMAI). (1919)461. a. 140 = 47 C. 107 (114) = 

24 C.W.N. 81=21 Bom.L. E. 920 = 15 N. L. E. 97 = 
10 L. W. 310 = (1919) M. W. N. 506=17 A. L. J. 700 = 

61 I. C. 177 = 37 M. L. J. 36 (39). 

In a case in which the question was whether the 
defendants were tenants from year to year or they had a 
permanent right of occupancy in the lands in dispute, and 
the High Court in second appeal, not satisfied with the 
findings of the District Judge, had framed issues and asked 
for revised findings thereon, the District Judge submitted 
revised findings. The High Court were again dissatisfied 
with the findings, and, instead of a further reference, the 
High Court itself determined the issue. Held, that the 
High Court had power to deal with the issue under S. 103 
of C. P. C. of 1908 (84). {Sir Laivrence Jenk ins.) SeI'U- 
RATNAM AIYAR V. VENKATACHALA GOUNDAN. 

(1919) 47 1. A. 76 = 43 M. 567 (676-6) = 18 A.L. J. 707 = 
27 M. L. T. 102 = 11 L. W. 399 = 22 Bom. L. E. 678 = 
(1920) M. W. N. 61 = 561. C. 117=25 0. W. N. 486 = 

38 M. L. J. 476. 

In order to avoid gross miscarriage of justice result- 
ing from the omission by the lower appellate Court to 
determine any issue of fact or to come to a definite conclu- 
sion on a set of facts, the Code has made two distinct pro- 
visions. By S. 103 the High Court itself is vested with the 
power when the evidence on the record is sufficient, to deter- 
mine any issue of fact necessary for the disposal of the 
appeal, but not determined by the lower appellate Court. By 
K. 25 of O. 41, it is further provided that, in the circumstan- 
ce above stated, the appellate Court may frame issues for 
trial by the lower Court, and direct further evidence to be 
taken (295). {Mr. Ameer AH.) CHIDAMBARA SIVAPRA- 

kasa V. Veerama Reddi. (1922) 49 I. A. 286 = 

46 M. 686 (598) = 27 C. W. N. 246 = 37 0. L. J. 199 = 
16L. W. 102 = 31M. L. T. 64 = (1922)M. W. N. 749 = 
A. I. E. (1922) P. 0.292 = 681.0. 638=43 M. L. J. 640. 

— S. 104 — Applicability — L. P. Appeals. 

S. 588 of C. P. C. of 1877, which has the effect of res- 
tricting certain appeals, does not apply to such a case as 
this, where the appeal is from one of the Judges of the High 
Court to the full Court (17). {Sir Robert P. Collier.) HUR- 

rish Chunder Chowdhry V. Kalisundari Debia 

fl882) 10 I. A. 4 = 9 0. 482 (494) = 12 C.L.E. 611 = 

4 Sar. 407. 

See LEITERS PATENT— CALCU'ITA (1865), S. 15 

— Appeal under. 

(1921)481. A. 76 = 48 0. 481 (488). 

^Applicability — P. C. appeals. 

The provision at the end of S. 588 of C. P. C. of 1882, 
providing that orders passed in appeal under that section 
shall be final, cannot restrict the provision that appeals 
may be brought to the King in Council from them (148-9). 
{Lord Moulton.) TeKAIT KRISHAN PRASAD SiNGH v, 
MotichaND. (1913) 40 I. A. 140 = 40 C. 635 (648) = 

17 C. W. N. 637 = 17 C. L. J. 673 = 
(1913) M. W. N. 487 = 11 A. L. J. 617 = 
16 Bom. I*.E. 616 = 14 M. L. T. 37 = 19 I. C. 296 = 

26 M. L. J. 140, 
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C. P. CODE (ACT V OF 1908), S. 104— 

S. 104, Sub-S. (2) of C.P.C. of 1908, deals with final 

appeals within the limits of British India. There is nothing 
in S. 104 to take away the general right of appealing to the 
(Town given by S. 109, C. P. C. {Lord PhiUimorc.) RAM 
LAP HARGOPAL 7'. KISHANCHAND. 

(1923; 51 1. A. 72 (79 80) 51 C. 361 = 
A. I. E. (1924) P. C. 95 -(1924) M. W. N. 79 = 

7 N. L. J. 62 a9 L. W. 549- 34 M. L. T.62 = 
20 N. L. R. 33 = 22 A. L. J. 386 = 26 Bom. L. R. 586 = 

28 C. W. N. 977 -83 1. C. 531-46 M.L.J. 628. 

- • ' -S. 107 (d ) — Additional cvidcnro — Admission hy 

appellate Court of — Conditions, 

An appellate Court has, under S. 107 of ( '. P. C. of I90S, 
power to take additional evidence. Hut that is a power which 
should be exercised l^y a Court of appeal with much cautif*n 
and only in suits where it is satisfied that in the interests of 
justice it should be exercised, and that such additional evi 
dence when admitted will be evidence which, if producei.1 at 
the trial, would have been admissible (88) {Sir John 

Edge.) Mahomed Khaleef Shirazi r . L\ Tanneries 
LYONNAISES. (1926) 53 I. A. 84 = 49 M. 435 - 

3 O. W. N. 568 =(1926) M. W. N. 495 - 
24 L. W. 115=44 C. L. J. 67 = 28 Bom. L. R. 1391 = 
31 C. W. N. 1 =A. I. R. (1926) P.C. 34 = 941. C. 767 = 

51 M. L. J. 570. 

S. I09'-Aopeal under — Right of— C. P. (’. of 1908, 

S. 104— Effect. Atv C. P. C. OF 1908, S. 104— APPLI- 
CABILITY — P. C. Appeai.s. 

S.109(a) — Accounts — Suit for — Decree or order in — 

Final if and when. See DECREE — ACCOUNTS —SUIT FOR. 

■ Arbitration Aet of 1899, S. 19 — Stay of proceedi ngs 

under — Order refusing — Appeal from — S. 109 (<*) — Certi- 
ficate under — Necessity. 

In a suit for damages for breach of a contract which 
contained an arbitration clause, the defendant applied 
under S. 19 of the Arbitration Act, 1899, for a stay of 
proceedings. The appellate Court refused a stay, reversing 
the Court below which granted a stay. 

Held, that the order of the appellate (-ourt was not a 
final order under S 109 ((r) of (L P. C. of 1908, and that an 
appeal to the Privy ('ouncil from it was jiot competent, in 
the absence of a certificate under S. 109 (/•) of the Code. 

The order does not finally dispose of the rigl)ts of the 
parties, but leaves them to be determined by the (‘ourts in 
the ordinary way. {Viscount Cave,) RamCHANI) 

Manjimal ?■. Goverdhandas Vishindas Ratan- 
CHAND. (1920) 47 I. A. 124 = 47 C. 918- 

12 L. W. 15 = 24 C. W. N. 721 = 18 A L. J. 591 = 
22 Bom. L. R. 606 = 2 U. P. L. R. (P. C.) 94 = 
(1920) M. W. N. 407 = 28 M. L. T. 87=56 I. C. 302 = 

39 M. L. J. 27. 

Aboard — Order refusing; to file — Order on appeal 

from — Appeal from — Right of. 

An appeal lies to His Majesty in Council from an order 
passed in appeal from an order refu.sing to file an award. 

S. 104, sub-S. (2) of (.'. P. C. of 1908 deals with internal 
appeals within the limits of British India. There is nothing 
in S. 104 to take away the general right of appealing to the 
Crown given by S. 109 of C. P. C. {I^rd Philli more.) 
RAMLAT, HAKGOPAL V. KISHANCHAND. 

(1923) 61 I. A. 72 (79 80) = 61 C. 361 - 
A. I. E. (1924) P. C. 96 =(1924) M. W. N. 79 = 
7 N. li. J. 62 = 19 L. W. 649= 34 M. L. T. 62 = 
20 N. Ii. B. 33 = 22 A. L. J. 386 = 26 Bom. L. R. 586 = 
28 C. W. N. 977 = 83 I. C. 631=46 M. L. J. 628. 

C.P.C, (?/" 1908, (9.21, Rr. 90,92 — Orders under 

— Appeal from. 

An appeal lies to the King in Council from an order con- 
firming or setting aside a sale made under Ss. 311 and 312 of 


C. P. CODE (ACT V OP 1908), S. 109 {z)—{Contd?f 

C.P.C. of 1882 (148). {Lord A/onllon.) TeKAIT KRISHAN 
Prasad Singh v. Motichand. (1913) 40 LA. 140 = 

40 C. 635 (647 8) = 17 C. W. N. 637 = 
17 C. Ii. J. 573 = (1913) M. W. N. 487 = 11 A.L.J. 617 = 
15 Bom. L. B. 515 = 14 M. L. T. 37 = 19 1. C. 296 = 

26 M. L. J. 140. 

C. P . C. of 1908, O. 41, R. 23 — Remand order 

under., after deciding cardinal point in suit — Appeal from. 

The plaintiff sued, alleging that one A by his will gave the 
suit property to some of the defendants who conveyed it to 
the plaintiff. Another defendant, who was the principal 
defendant, conte.sted the suit, on the grounds that there was 
a misjoinder, and that A never made any valid gift to the 
grantors of the plaintiff. The other defences raised by him 
were all of a sulx^rdinate character. 

I’he trial Judge took the evidence, decided against the 
plaintiff on tlie question of A's will, and did not give judg* 
inent on the other issues. The High Court, on appeal, 
held, reversing the trial Judge,, that A had made a valid 
gift, and remanded the case under S. 562 of C. P. C. of 
1882, to be disposed of on the other issues according to law. 

Held, that the decree of the High Court was final, and 
that leave to appeal from it ought to have been granted by 
the High Court. 

The will of A is the cardinal point of the suit, and as 
after the decision of the High Court that can never Ije dis- 
puted again, their order is final, notwithstanding that there 
may be sulx)rdinate inquiries to make. {Lord Hobhousc.) 

Syeo Muzhar Husein V. Hodha Hibl 

(1894)22 1. A. 1 = 17 A. 112 = 6Sar. 580 = 6M.L.J. 20. 

Decree in — Meaning of — Definition of word in S. 2 

of Code — Applicability of. 

The Code of 1882 in express terms adopts for the purposes 
of Ch. 45 a definition of “ decree,” which is special and 
differs from the meaning tliat it bears elsewhere in the Act. 
The definition of “ decree ” in S. 2 is therefore not applica- 
ble, and the word “ deciee” in this Chapter must be read as 
equivalent to “ decree, judgment or order ” (148-9). {Lord 
Moulton.) TeKAIT KRISHAN PRARAD vSiNGH v. MOTI- 

CHani). (1913) 40 1. A. 140 40 0.636(648) = 

17 C. W. N. 637 = 17 C. L.J. 573 = (1913)M.W.N. 487 = 
11 A. L. J. 617-15 Bom. L. R. 515 = 14 M. L. T. 37 = 

19 I. C. 296 = 25 M. L. J. 140. 

- - — Ex parte decree — Application to set aside — Order 
rejecting — Appellate order setting aside and remanding 
application. 

In a case in which the Court Ijelow rejected an applica- 
tion under S. 108 of C. P. C. of 1882 to set aside an ex parte 
I decree, without investigating whether the defendant-appli- 
cant had iiot sufficient cause for his non-appearance, the 
High C’oui t, on appeal, set aside the order below and re- 
manded the application under S. 562 of C. P. C. of 1882 to 
the Court below to be disp)osed of after such investigation. 

Held, that the order of the High Court was in no sense a 
final order in the sense of S. 595 as modified by S. 594 
of C. P. C. of 1882. 

It is a purely interlocutory order, directing procedure. 
{Lord Robertson.) RAI RADHA KISHAN v. COIT.ECTOR OF 
JAUNFORE. (1900) 28 I. A. 28 (34)- 

23 A. 220 (226-7) = 6 C. W. N. 163= 3 Bom. L. B. 78 = 

7 Sar. 800 = 11 M. L. J. 66. 

Final order — Accounts — Suit for — Order in — Final 

if and when. See DECREE— ACCOUNTS— SUIT FOR. 

Final order — Appeal to Privy Council from Right 

of— S. 104— Effect. AVv C. P. C. OF 1908, S. 104— APPLI- 
CABILITY — Privy Council Appeai^. 

Final order — .Arbitration Act of 1899 S. J9--Stay 

of proceedings under — Order refusing, if a final order. ^ 
C.P.C. OK 1908, S. 109, CL. (./)— ARBITRATION ACT 
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— — Final order — P. C., O. 41, R. 23 — Remand 
order under, if a final order. See C. P. C. OF 1908, S. 109 
(rt)— C. P. C. OF 1908, O. 41, R. 23. (1984) 22 1.A. 1 = 

17 A. 112. 

Final order — £x parte decree — Application to set 

aside— Order rejecting — Appellate order setting aside, and 
remanding application, if a final order. See C. P. C. OF 
1908, S. 109 U) — Ex parte DECREE. 

(1900) 28 I. A. 28 (34) = 23 A. 220 (226-7;. 

F inal order — Meaning of. 

An order is final only if it finally disposes of the rights of 
the parties, iyiscount Cavef) RaMCHAND MaNJIMAL v. 

Goverdhandas Vishindas Ratanchand. 

(1920)47 1. A. 124 = 47 C. 918 = 12 L. W. 15 - 
24 C. W. N. 721-18 A. L. J. 591 = 22 Bom. L. E. 606 = 
2 U. P. Ii. E. (P. C.) 94 = (1920) M. W. N. 407 = 
28 M. L. T. 87 = 56 I. C. 302 = 39 M. L. J. 27. 

— S. 109 (c) — Cases contemplated by — A^ature of. 

The provision in Ss. 595 and 600 of C. P. C. of 1882 that 

an appeal may l)e granted if the High Court certifies that the 
case is fit for appeal “ otherwise,” i.e.y when not meeting the 
conditions of S. 596 of C. P. C. of 1882 is clearly intended 
to meet special cases ; such, for example, as those in which 
the point in dispute is not measurable by money, though it 
may Ijc of great public or private importance. {f(>rd Hob- 
house.) BANARSI PaRSHAI) 7'. KaSI KRISHNA NaRAIN. 

(1900) 28 I. A. 11-23 A. 227-5 C. W. N. 193- 
3 Bom. L. E. 154-7 Sar. 825 11 M. L. J. 56. 

— S. 109 (e) of the Code of 1908 contemplates cases in 
which it is impossible to define in money value the exact 
character of the dispute. 7'here are questions, as forex- 
ample, tho.se relating to religious rights and ceremonies to 
caste and family lights, or such matters as the reduction of 
the capital of companies as well as quc.stions of wide public 
importance in which the subject-matter in dispute cannot be 
reduced into actual terms of money. S. 109 (c) contem- 
plates that such a state of things exists, and K. 3 of O. 45 
regulates the procedure (33). {Lord Buchmaster.) Kadha- 
KRISHNA AIYAR V. SWAMINATHA AIYAR. 

(1920) 48 I. A. 31 =(1921) M. W. N. U9 = 
13 L. W. 321 = 19 A. L. J. 161 = 33 C. L. J. 277 = 

26 C. W. N. 630 = 23 Bom. L. E. 718 = 
29 M. L. T. 418 = 60 I. C. 85 = 40 M. L. J. 229. 

Sr 109 (c)— Certificate under. 

Certificate under S. 110 invalid — If can be treated as 

one under this clause. See C. P. C. of 1908, S. llO — 

Certificate under — Invalidity of. 

(1901) 28 I. A. 182(185) = 23 A. 415 (419-20). 

Discretion in granting — Exercise of — Must appear 

clearly on face of certificate. 

The grant of a certificate that a case is a fit one for appeal 
to His Majesty in Council under S. 109 (t) of C. P. C., of 
1908 involves the exercise of a judicial discretion. And a 
certificate will not be treated by their Lordships as such a 
certificate unless they are satisfied that the High Court was 
either asked or did direct its mind judicially to that question. 
{Lord Davey.) KADHAKRISHNA DAS v. UAI KRISHNA 
CHAND. (1901) 281. A. 182(185) = 

23 A. 416 (419-20) - 6 C. W. N. 689 = 

3 Bom. L. E. 469 - 8 Sar. 114, 

Their lx)rdships think it is of the utmost importance 

that certificates for leave to appeal to the Privy Council, 
when it is suggested that they arc made in exercise of the 
discretion^ conferred, should make plain upon their face 
that the discretion has in fact been exercised. {Lord Buck- 

master.) Maharaj Bahadur Singh v. Balchand 
Chowdhurv. (1920) 13 L. W. 366 = 

25 C. W. N. 770 = (1921) M. W. N. 87 = 

6 Pat. L. J. 163 = 29 M, I,. T. 156=62 I. C. 320. 
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See also C, P. C. of 1908, S, 109 {c) — CERTIFICATE 

UNDER— Validity of— Ground on which, etc. 

(1920) 48 I. A. 31 =40 M. L. J. 229. 

Discretion in granting— Exercise of— Necessity. 

To certify, under Ss. 595 and 600 of C. P. C. of 1882 that 
a case is “ otherwise ” fit for appeal, though it is left entire- 
ly in the discretion of the Court, is a judicial process which 
could not be performed without special exerci.se of that dis- 
cretion, evinced by the fitting certificate. {Lord Hobhouse.) 

Banarsi Parshad V. Kasi Krishna Narain. 

( 1900) 28 I. A. 11 = 23 A. 227 = 5 C. W. N. 193 = 
3 Bom. L. E. 164 = 7 Sar. 826 = 11 M. L. J. 66, 

Grant of y when no question of law in opinion of 

High Court — Propriety. 

In a case in which the learned Judges of the High Court, 
who granted their certificate that the case was a fit one for 
appeal under S. 109 {c) of C, P. C, of 1908, said that they 
couid not see what the question of law was, their Lordships 
observed that the certificate was somewhat unusual in their 
experience. {Lord Sumner.) Hai MONGHIHAI v. PkaGJI 
Daval HaRIANI. (1925) 89 1. C. 88- 

A. I. E. 1926 P.C. 198. 

■ - — Ground of — Judication with certainty of, on face of 

certific ate ilsel f — Necessity. 

Where any certificate is granted under O. 45, K. 3 of C. 
1’. C.. it is of the utmost importance tliat the certificate 
should show deal ly upon which ground it is based. As 
these certificates are of great importance, and as they seri- 
ously affect the rights of litigant parties, they ought to be 
given in such a form that it is impossible to mistake their 
meaning upon their face. {Lord Buchmaster.) Radha- 
KRISHNA AIVAK V. SW’AMINATHA AH AK. 

(1920) 48 I. A. 31 = (1921) M. W. N. 119 = 
13 L. W. 321 = 19 A. L. J. 161 = 33 0. L. J. 277 = 

25 0. W. N. 630 = 23 Bom. L. E. 718 = 
29 M. L. T. 418 = 60 I. C. 86-40 M.L. J. 229. 

Divalidity of— Competency of appeal — Effect on 

Objection to grant of certi/ieate— /Respondent's failure to 
raise. 

Non-appearance of the respondent and omission on his 
part to oppose an invalid certificate for leave to appeal to 
the Privy Council granted by the High Court cannot give 
the appellant a right of appeal which the Code does not 
allow, or .sustain a certificate which is erroneous. {Lord 
Hobhouse.) 15ANARSI PaRSHAD v. KaSI KRISHNA 
N'aRAIN. (1900) 28 I. A. 11- 23 A. 227 = 

5 C. W. N. 193 = 3 Bom. L. E. 154 = 7 Sar. 825 = 

11 M. Jj. J. 56. 

, Order therefor — Conjliet between— Competency of 

appeal — 'Pest true ofy in such a case. 

Where objection is taken to the competency of an appeal 
to His Majesty in Council on the ground that there is no 
proper certificate accompanying the leave to appeal, or 
forming a proper foundation for the leave to appeal, 
the certificate, and not the order for the certificate, is the 
document which their Lordships are bound to consider and 
act upon ; and unless the certificate upon which the leave 
to appeal is based is in such a form as to justify that leave, 
they ought to hold that leave has not properly been given 
(183). Their Lordships are not entitled to disregard the 
language of the certificate, and to look at the order directing 
the certificate to be made (185). {Lord Davey.) RaDHA- 
KRISHNADAS z/. RAI KRISHNA CHAND. 

(1901) 28 I. A. 182 = 23 A. 415 (419 20) = 

5 C. W. N. 689 - 3 Bom. L. E. 469 = 8 Sar, 114 . 

Refusal of-^Grounds for — Statement of — Necessity. 

Their lordships observed that it would be convenient if 
the High Court, in refusing a certificate for leave to appeal, 
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stated the grounds on which they rejected it. {Lord Davey,) 

Venganat Sivaroopathie Valia Nambidi v. 
Cherallunnath Namriyathan. (1906) 33 I. A. 67 = 

29 M. 194 = 10 C. W. N. 545 = 8 Bom. L. R. 374 = 

4C. L. J. 306 = 16 M. L. J. 160. 

Validity of — Affirming decision — Certificate in case 

of. 

In a case in which the amount or value of the suit and of 
the matter in appeal to the Privy Council was more than 
Rs. 10.000, and the decree of the High Court affirmed the 
decision of the Court immediately below it, the certificate 
granting leave to appeal to the Privy Council was that the 
case was a fit one for appeal to His Majesty in Council.^ 
Held, that the certificate was given pursuant to S. 595 (r) 
and the latter alternative of S. COO of C. P. C.of 1S82, and 
that it properly followed the words of the Act and was 
correct in form (247-8). {^Lord Daveyf) WEBB MAC- 
PHERSON. (1903) 30 I. A. 238 = 31 C. 57 (74) = 

8 C. W. N. 41 = 5 Bom. L. R. 838 = 8 Sar. 654 = 

13 M. Ii. J. 389. 

Where in a case in which the appellant stated in his 

petition of appeal to His Majesty in Council that the total 
net income of the property in suit was about Rs. 1,611-12-0 
and valued his appeal at twenty times that amount as being 
the ordinary market value of the property, and rdso alleged 
that, besides being over the appealable value of Rs. 10,000, 
the appeal involved some substantial questions of law and 
the case fulfilled the requirement? of S. 596 of the Code, and 
was a fit case for appeal to His Majesty in Council, the 
order of the High Court was ‘ We think on the whole that 
this is a case in which a certificate for leave to appeal to 
His Majesty in Council ought to be granted.” Held, that 
the case fell within the decision in Webb v. Maepherson, and 
that the certificate was therefore sufficient. i^Str Andrew 
Seoble.) AMARCHAND KUNDU v. SHOSHI BHUSHU ROY. 

(1903) 31 1. A. 24 = 310.306(309-10)- 

8 C. W. N. 226 = 8 Sar. 603. 


-^Validity of —Appealable valuc—Error as to— Effect' 

Their Lordships are not satisfied in this case as to the 
form in which the certificate for leave to appeal is framed. It 
is alleged to lie based on two different grounds, the one is a 
question of fact as to amount, and the other a question of 
opinion as to whether or not discretion should be exercised. 
So far as it relates to the qu&stion of fact, it appears to be 
faulty, for the amount in dispute is not sufficient. So far as 
it relates to a question of opinion, the matter is not made 
plain, as it ought to be, upon the certificate that the discre- 
tion was invoked and the discretion was exercised. i^Lord 
Buckmasterf) MaHARAJ BAHADUR SiNGH v. BALCHAND 
ChOWDHURY. (1920) 13 L. W. 366 = 

25 C. W. N. 770 = (1921) M. W. N. 87 = 
6 Pat. L. J. 163 = 29 M. L. T. 166 = 62 I. C. 320. 


Validity of— Fact — Case depending entirely upon 

question of. .... 

Their I/ordships express regret that the Judicial C.ommis- 

sioner, having rightly treated the case as one depending en- 
tirely on issues of fact which he had no jurisdiction to review, 
should yet have felt himself constrained by authority to give 
a certificate to the effect that a substantial question of law 
was involved in the appeal (128), Ilford f\facnaghtenf) 

Mussummat Durga Chowdhrain V. Jawahir Singh 

CHOWDHRI. (1890)17 1. A. 122=18 0. 23(30) = 

5 Sar. 560. 

Validity of — Grounds basis of certificate not appear 

ing clearly cm its face. 

Where a certificate granted under O. 45, R. 3 ran in 
these terms “ It is hereby certified that, as regards the 
value of the subject-matter and the nature of the question 
involved, the case fulfils the requirements of Ss. 109 and 110, 
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C. P. C., and that the case is a fit one for appeal to His 
Majesty in Council ” Aeld, that the certificate was insuffi- 
cient, as there was no indication in it of what the nature of 
the question was that it was thought was involved in the 
hearing of the appeal to the Privy Council, nor was there 
anything to show that the discretion conferred by S. 109 (c) 
was invoked or was exercised. {^Lord Buckmasterf) KaDHA- 
RRISHNA AIYAR V. SWAMINATHA AIYAR. 

( 1920) 48 1. A. 31=(1921) M. W. N. 119= 
13 L. W. 321 = 19 A. L. J. 161 = 33 C. L. J. 277 = 

25 C. W. N. 630 = 23 Bom. L. R 718= 
29 M. L. T. 418 = 60 I. C. 86=40 M. L. J. 229. 
S. 110 — Certificate under. 

Invalidity of — Certificate if can be treated as otu 

under S. 109 (c), 

A petition for leave to appeal asked for the grant of a 
certificate under S. 596 of C. P. C. of 1882, treating it as 
part of the ordinary ministerial jurisdiction of the Court, and 
the Court passed an order “Let certificate issue, that the 
case is a fit one for appeal to His Majesty in Council.” The 
certificate was invalid under S. 596, because the valuation of 
the case was below the appealable amount. Their Lordships 
declined to treat it as one under S. 595 (c) of C. P. C. of 
1882. 

No reasons are given, and no grounds are stated^by the 
learned Judges, for holding that, although the case did not 
comply with S, 596, it was still a fit case to appeal to His 
Majesty in Council. Their Lordships, therefore, are not 
satisfied that the judicial mind of the Court has ever been 
applied to that question (185). {Lord Davey.') RADHA- 
KRISHNA DAS V. RAI KRISHNA CHAND. 

(1901) 28 I. A. 182 = 23 A. 416 (419-20) = 
5 C. W. N. 689 = 3 Bom. L. E. 469 = 8 Sar. 114. 
Refusal of — Propriety — Case fit for appeal — Re- 
fusal on ground that grounds of appeal might have been 
relied upon in prior appeal. 

The amount in question Ix;ing above the appealable value, 
and the order of the High Court being final in its nature as 
regards the defendant’s liability to account, the defendant 
applied for leave to appeal, as in ordinary course, to Her 
Majesty in Council. The High Court refused leave on the 
main ground that the defendant’s grounds for appeal 
were the same as he might have raised in a prior appeal. 
That is not a valid reason for refusing a certificate for 
appeal in a case which in other respects is fit for appeal in 
ordinary course. {Lord Hobhousef) MAULVI MUHAMMAD 

ABDUL Majid v. Muhammad Abdul Azzi. 

(1896) 24 I. A. 22= 19 A. 166 (164) = 7 Sar. Ill- 

Right to. See also UNDER C, P. C. OF 1908, S. llO 

—CERTIFICATE UNDER — VALIDITY OF. 

Right to — Amount actually in dispute small— Title 

to whole village involved. 

In this case though the sum in dispute was small, 
the High Court granted leave to appeal to the Privy Council 
on the ground that the title to that sum was the same as the 
title to a whole village. {Lord Hobhouse.) SRI BRAJA 

KisoRA Devu (Jaru V. Sri Kundana Devi Patta 
MaHADEVI. (1899) 26 1.A. 66 (67) = 22 M. 431 (433)- 
1 Bom. L. R. 287-7 Sar. 628 = 30. W. N. 378= 

9 M. L. J. 157. 

Right to — Subfect-matler of suit beUrw appealable 

value — Subject-matter of appeal of that value. 

Under S. 596 of C.P.C. of 1882, the amount, or value, oi 
the subject-matter of the suit in the Court of first instance 
must Ire Rs. 10,000 or upwards, and the amount or ^lue or 

the matter in dispute on appeal to Her Majesty m Council 
must be the same sum, or upwards. The word and 

the section means “and”, and not “or”. , 

When the amount or value of the subject matter of 
suit in the Court of first instance was at the outside on y 
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about Rs. 9,500, and the High Court on that ground refused 
to certify that the case came within the requirements of 
S, 596, held^ that the High Court took a correct view of 
the section. 

For a case to come within S. 596, it must fulfil both 
conditions. {Lord Davcy.) MOTI ChanI> %>. GaNGA 
Parshad Singh. (1901) 29 I.A. 40 (41)-= 

24 A. 174(177) = 6C.W.N. 362 = 4 Bom. L. R. 159 = 

8 Sar. 247. 

Validity of~Affirming judgment ~No substantial 

question of law. 

Where the only question at issue between the parties was 
simply a que.stion of fact, and both the Courts below decided 
against the appellant, both Courts believing the evidence on 
the pait of the respondent, who was the plaintiff, and dis- 
believing that on the part of the appellant, who was the 
defendant, held, that no appoal was open to the appellant 
under S, 596 of C.P.C. of 1882, and that the High Court 
ought not to have granted leave to appeal. {Lord Mac- 
nagbten.) KUAR NiRBHAI DaS RaNI KUAR. 

(1894) 16 A. 274-6 Sar. 433. 

In this case, in which the question involved was one 

of fact and there were two concurrent findings hy the 
High Court and by the Court lx;low, the High C'ourt 
granted leave to appeal in the following terms : "There 
seems to Ije a point of law', w'hich, however, does not appear 
to have been argued here ; and it is therefore hereby certi- 
fied that, as regards the value of the subject-matter and the , 
nature of the questions involved, the case fulfils the require- 
ments of S. 596 of C.P.C. of 1882.” 

Held, that the High Court acted contrary to the provisions 
of the Code, and that it ought not to have granted leave. 

Their Lordships dismissed the appeal on that ground 
without hearing it. {Lord Maaiaghten,') KaRUPANAN 

Servai V. SrinivaSaN Cheti'I. (1901) 29 I.A. 38 = 

26 M. 216 = 6 C.W.K. 241 = 4 Bom. L.R. 248 = 

8 Sar. 250. 

Where, in a case in which the High Court had 

affirmed the Court below, and there was no substantial 
question of law, held, that the High Court had erred in 
certifying that the case "fulfils the requirements of S, 1 10 of 
C.P.C. of 1908 ’ and that the appeal was incompetent. 
{lA)rd Shaw,) TiLAKDHARI SlNGHz^. MAHARAJA KESHO 

PRASAD Singh. 26 P.Ij.R. 267 = 6 Pat. L. T. 349 = 

3 Pat. L. B. 114 = 41 C.L.J. 386 = 27 Bom. L.R. 819 = 
A. I. B. 1926 P. C. 122 = (1926) M. W. N. 403 = 
88 I.C. 103 = (1926) 48 M. L. J. 611 (615). 

Validity of — Adirming judgment — Assumption 

erroneous that judgment is not an — Certificate based on. 

In this case the certificate granting leave to aopeal to 
the Privy Council was in these terms : " Certified that the 

above case fulfils the requirements of S. 596 of C. P. C. 
of 1882, as regards value and nature, inasmuch as the 
value of the subject-matter of the suit in the Court of first 
instance was upw'ards of Rs. 10,000, and the value of the 
matter in dispute on appeal to Her Majesty’s Privy Council 
also exceeds that amount, and as the decree appealed from 
dop not affirm the Court immediately below.” 

The statement in the certificate that the decree appealed 
from did not affirm the decision of the court immediately 
l>elow was in fact erroneous, and the certificate did not find 
that the appeal involved any substantial question of law. 

On a preliminary objection taken to the maintainability 
ot the appeal to the Privy Council on the ground that the 
P p L leave to appeal was not in accordance with 

L.P.C., that the objection ought to be sustained, and 
the appeal dismissed with costs (40). {I.ord Daveyf) Rajah 

^ Rasul Khan v . manick chand. 

(1902) 30 I. A. 36 = 25 A. 109 (114) = 7 C.W.N. 177 = 

5 Bom. L R. 100 = 8 S^r. 337, 


1 C. P. CODE (ACT V OF 1908). S. \l(i‘^{Contd .) 

V altdity of — Appealable value — Subject-matter 

behnv. 

Where the certificate for leave to appeal granted by the 
High Court ran. " That as regards the nature of the case 
it fulfils the requirements of S. 596 of C.P.C. of 1882;’* but 
it did not fulfil them on account of its .small value, held, thal 
the certificate was invalid and the appeal incompetent' 
{lA>rd Hobkouse.) BANARSI PARSHAI) v. KaSI KRISHNA 

NaRAIN. (1900) 28 1. A. 11 = 23 A. 227 = 

5 C.W.N. 193= 3 Bom. L.R 164 = 7 Sar. 826 = 

11 M. L. J. 66. 

Validity of — Appealable value — Subject-matter 

be 1 070 — Substantial question of la70 — Existence of, not 
enough. 

The existence of a point of law does not give a right of 
appeal to the Privy Council in the ordinary course of proce- 
dure under the Code, .S. 596 of C.P.C'. of 1882 reouired that 
in order to give such a right there must l)e in di.spute either 
directly or indirectly an amount of Rs. 10,000. If the 
decree affirms the c:ourt below, another condition is afiixecl, 
viz., that the appeal must involve .some sul)stantial question 
of law. The presence of such a question does not give a right 
when the value is below the mark ; the requirement of it 
restricts the right when the higher decree affirms the lower. 
{L.ord Ilobhonse.) BaNARSI PaRSHAI) T’. KaSI KRISHNA 
Narain. (1900) 28 I. A. 11 23 A. 227 = 

6 C.W.N. 193 = 3 Bom. L.R. 154 = 7 Sar 825 = 

11 M.L.J. 66 

A petition for leave to appeal to His Majesty in Council 

stated that the valuation in the appeal was below Rs.10,000, 
but that it involved substantial questions of law and fact,' 
and prayed for the grant of a certificate under S. 596 of the 
Code of 1882. The order passed on that petition was 
"Let certificate issue, that the case is a fit one for appeal to 

His Majesty in Council.” The certificate made ran thus : 

"The Court having had before it an application for leave to 
appeal to His Majesty in Council ... it is certified that 
though the valuation of the case is below Ks. 10,000, yet as 
regards the value and nature of the case it fulfils the require- 
ments of S. 596 of C.P.C. of 1882.” 

Held that, valuation being an essential part of the re- 
quirements under S. 596, and the valuation of the case being 
l>elow Rs. 10,000, the leave to appeal granted by the High 
Court was not properly granted, and the appeal to His 
Majesty in Council was incompetent. 

The certificate must have been granted under the erro- 
neous impression that the existence of a point ot law gave a 
right of appeal in the ordinary course of procedure under the 
Code. {Lord Davey.) RADHAKRISHAN DaS RaI 
KriSHAN CHAND. (1901) 28 I. A. 182 = 23 a. 415- 
5 C. W. N. 689 = 3 Bom. L. B. 469 = 8 Sar. 114. 

S. 110— Construction of. 

Wide construction — Permissibility, 

No real mischief can arise from not allowing a very wide 
construction of S 110 of C.P.C. of 1908, because such cases, 
if worthy of being tried by a higher tribunal, can always be 
dealt, with under sub-sec. {c) of S. 109 (211). {Lord Dune- 
din.) Udoychand Pannalal z/. P. E. Guzdar & Co 

(1925) 62 LA. 207 = 62 C. 660 = 

27 Bom. L. R. 867 = 41 C. L. J. 623 = 22 L.W.265 = 

30 C.W.N. 98 = A. 1. R. 1926 P.C. 169 = 

88 I. C. 446 = 49 M. L. J. 20. 

Para. 1 — '*^And** — Meaning of — if means,^ 

Held, that the High Court were quite right in saying tha 
the word "and” in S. 596 of C. P. C. of 1882 meant "and** 
and not "or” (41.) {I^rd Davey.) MOTI ChaND 
Ganga parshad Singh. (190,1)29 I.A. 40 = 

24 A. 174a77) = 6C. W. N- 362 = 4 Bom. L. R. 159 = 

8 Sar. 247, 
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Para. 1— Subject matter of appcal—Value of. 

Amount actually at stake when not necessarily true 

value of. SeeC.V.C. OF 1908, S. 110, Paua. 1, — SUBJECT- 
MA'iTER OF APPEAL— Value of— Rent. 

Amiiiity — Suit to enforce. 

In a suit in whicli an annuity is sought to be recovered, 

S. 110 of C.P.C of 1908 applies to the value of the annuity 
which is sought to be recovered, but not to the value of the 
property upon which that annuity is charged. 

Where the annuity which was sought to be enforced was 
only Rs. 125 per annum heldy that by no reasonable method 
of valuation could an annuity of Rs. 125 per annum be 
worth Rs. 10,000 and that the appeal to the Privy Council 
was therefore incompetent. {Lord Atkinsonf) MiRZA 

Abid PlussAiN Khan v . Ahmad Hussain. 

18 Ii. W. 146 = (1923)P.C. 102 = 
(1923) M. W. N. 590 = 28 0. C. 216 = 
33 M.L.T. 232 (P.C.) = 10 O.L. J. 288 - 

9 O. & A. L. R. 484 = 28 C.W.N. 289-75 I.C. 602 = 

(1923) 45 M. L. J. 253. 

Certificate of f/i s^/t Court as to — Effect — Order in 

Council of \0t/i April, i838. 

On objection taken at the hearing of the Privy Council 
appeal that the Sudder Court were wrong in admit* 
ting the appeal, the value of the matter in dispute 
being under the sum of Rs. 10,000 and that no special 
certificate was made on admitting the appeal in ac- 
cordance with Rule II of the Order in Council of 
lOth April, 1838, so as to preclude the respondents 
taking objection as to the value of the matter in dispute 
in the appeal and the admissibility thereof, heldy that, 
as leave had been granted by the Court Ijelow, the objection 
to the value of the subject-matter in dispute could not be 
sustained .(412). {Lord Justice Lurnerf) MYNA POYEE 

OOTARAM. (1861) 8 M.I.A. 400 = 2 W.R. 4 = 

2M.H.C.R. 196 = 1 Siith. 452 = 1 Sar. 797. 

,. -.^Certificate of High Court as to — Effect — Orders in 
Council of 10/7/ April, 1838 and of 9th February, 1920 — 
Distinction. 

The ruling provision as to certificates of value was No. 2 
of the schedule to the Order in Council of April lO, 1838. 
While that Rule remained in operation, a certificate of a 
High Court to t'ne effect that the value of the subject-matter 
in dispute in the appeal amounted to Rs. 10,000 and up- 
wards was conclusive and could not be attacked before the 
Board. 

Rule 2 of the order in Council of 1 838 was repealed by 
the Order in Council of February 9, 1920. Under the latter 
Order the value of the subject-matter of the appeal is not 
concluded by the certificate of the Court below. {L.ord 
Sha70.) RADHAKRISHNA AIYAR SUNDARASWAMIER. 

(1922)49 1. A. 211 (215) = 46 M. 475 (480-1) = 
16 L. W. 18 = 31 M. L. T. 31 = 27 C. W. N. 1 = 
20 A.L.J. 937 = 36 0. L. J. 460=A.I.R. 1922 P.C. 257 = 

74 I. C. 584 = 43 M- L. J. 323. 

Certificate of High Court as to — Interference with. 

This Court is unwilling to interfere with the discretion of 
the Judge below as to value, but this case presents peculiar 
features. 

Where the Judge below rejected an application for leave 
to appeal to His Majesty in Council on the ground that the 
value of the subject-matter was under Rs. 10,000, and it 
appeared that in doing so he did not give due weight to the 
acts of both the parties in accepting a valuation which 
entitled the petitioner to appeal to the Privy Council, their 
Ix^rdships held that special leave should be given on the 
usual terms as to giving security. {Sir James Colvilef) 

Kristo Indro Saha v. Huromonee Dassee. 

(1873) 1 1. A. 84=3 Sar. 317. 
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Certificate of High Cou7‘t' as to — Weight attached 

by Prn'y Council to. 

Where, in cases in which the High Court grants a certi- 
ficate that the subject-matter is of a value greater than 
Rs. 10,000, objection is raised to the competency of the 
appeal on the ground that the amount or value of the sub- 
ject-matter is not Rs. 10,000, the Privy Council will always 
natually and very greatly defer to the certificate given by 
the High Court. {Lord Shawl) RADH.4KRISHNA AIVAR 
V. SUNDARASWAMIER. (1922) 49 I. A. 211(216)=^ 
45 M. 475 (481) = 16 L. W. 18 = 31 M. L. T. 31 = 
27 C. W. N. 1 = 20 A. L. J. 937 = 36 C. L. J. 460 = 

A. I. R. 1922 P. C. 257 = 741. C. 684 = 

43 M. L. J. 323. 

Costs of suit not to be included in 

{Lord Chelmsford f) DOORGA DOSS CHOWDRY v, 

Ramanauth Chowdry. (1860) 8 M. I. A. 262= 

1 Sar. 772. 

{Sir James \V. Colvile.') NiLMADHUB DOSS v, 

Bishumber doss. (1869) 13 M. 1. A. 85(103)= 

12 W. R. P. C. 291 = 3 B. L. R. P. 0. 27 = 

2Sutli. 267 = 2 Sar. 489. 

Court-fee 7'aluation uot conclusive. 

{Dr, Lushingtonf) MT. AMEENA KHATOON v. RADHy 

BENOD MISSER. (1859) 7 M. I. A. 261- 

12 Moo. P. C. 470-1 Sar. 644. 

The plaintiff in the suit applied for special leave to 

appeal. His suit was to recover possession of property 
mortgaged under a Bye-bil-wufa or deed of conditional sale. 
In his plaint the plaintiff valued the property at Rs. 3,500 
and odd. Iwhxs ex parte application for special leave he 
alleged that the plaint valuation of the suit property was 
one given for fiscal purposes, namely, three times the 
amount of one year’s jumma or rent, and that the real of 
market value of the suit property exceeded the sum of 
Rs. 10,000. 

T.eave to appeal was granted, such leave to be .subject to 
the production of proper evidence in India of the actual 
value of the property sued for. {Lord Chelmsford .) MOHUN 
Lall SOOKUL V. BkBEE doss. (1860) 7 M. I. A. 428 = 

1 Suth. 458 = 1 Sar. 739. 

The valuation of the suit property given in the plaint 

for purposes of Court-fee furnishes no criterion of what the 
actual or market value of the property i-s. And when a 
question arises as to the real or market value of the suit pro- 
perty, parties are not to be concluded by the valuation given 
in the plaint for purposes of Court-fee (196). {Lord Kings- 
dcTiVn.) MOHUN LaLL vSOOKUL v. BEBEE DOSS. 

(1861) 8 M. I. A. 193 = 1 Suth. 468 = 1 Sar. 792. 

In a case in which the value of the suit property was 

laid in the plaint at a .'ium less than Rs, 10,000, in order to 
fix the amount of the stamp to be used on the plaint, their 
Lord.‘ihips, upon evidence stating the value of the property 
much to exceed the appealable value of Rs. 10,000, grantee 
special leave to appeal, subject, as the applicatiori 
parte to the order admitting the appeal being disimssed, on 
application by the respondent. GOURMONEY 

Khaja Abdool Gunny. (I860) 8 M. L A. 268 

1 Sar. / /«• 

In this case, though the property in dispute in appeal 


was of the value of Rs. 10,000, the High Court refused leave 
to appeal to the Privy Council, because the plaint had, in 
accordance with the requisitions of the Indian Stanip c 
1867, Art. II, note (a), been valued at a 
the appealable amount, such sum being ten times theannu. 

revenue assessed upon the property. 

On a petition presented to the Privy 
appeal, their Lordships granted leave to appeal 

ordinary terms, 
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It was decided on the old stamp law, that a valuation 
made in conformity >\lth that law, did not prevent a party 
from obtaining leave to appeal where the real value did not 
fall short of the appealable amount ; and the new* stamp law 
does not appear to be distinguishable from the old in this 
respect. The stamp duties impossd for fiscal purposes are 
calculated on a certain rule, fixed by law’, but the right of 
appeal depends on the value, which is a matter of fact ; and 
on tliis head the Court below* appears to have been satisfied. 
(Sir James W. Colvile). BaBOO LEKRAJ ROY v. KaNHYA 

Singh. (1874) 1 1. A. 317 = 18 W. E. 494 = 3 Sar. 373. 

Damages — Suit for--Dismissal of — Appeal against 

— No decision by Courts belcnv that plaintiff 7vas entitled 
only to less than Rs. 10,000 — Suit for more. 

In a case in which the suit was for the recovery of a sum 
of Rs. 30,000 by way of damages and the first Court had 
directed damages but had not decided even the principle on 
which they should lx; assessed, while the High Court had 
dismissed the suit, a ix;tition by plaintiff for special leave to 
appeal to the Privy Council was dismissed by the High 
(^>urt on the ground that the appeal only related to damages 
and the petitioner had not shown under S. 596 of the Code 
of 1882 that the damages resulting necessarily amounted to 
Rs. 10,000 or upwards, //eld, by the Privy Council, that in 
the absence of a decision that plaintiff w’as only entitled to a 
less amount he was entitled to appeal as of right. MOULVI 

Mahomeu Ikramul Huq V. Wilkie. 

(1906) 33 I. A. 106 = 11 C. W. N. 946 = 
4 A. L- J. 740 = 2 M. L. T. 448 = 6 0. L. J. 682 = 

17 M. L. J. 451. 

Defendants several — Property in hands of — Suit 

for — Decree for portions of property in hands of some — 
Appeal by them — Value of. See C. P. C. OF 1908, S. 110 
— SuBJECrr-MAlTER OF APPEAL — VALUE OF — PRO 
PERTY IN HANDS OF, El'C. (1859) 7 M. I. A. 261. 

Grounds tenable and untenable — Joinder of, to 

bring case within rule as to appealable value — Improper 
and to be discouraged. (^/> /lames Peacock.') HURRO 

Dooroa Chowdhrani V. Maharani Surut Soon- 
DARI Debi. (1881)9 I. a. 1 (17) = 8 C. 332(337) = 

4 Sar. 304. 

Inquiry as ti — Direction to Court belcnu for — 

Counter-e7'idence — Opportunity to adduce — Necessity. 

An order granting special leave to appeal to the Privy 
Council directed that the appellants should supply satisfactory 
evidence to the Registrar of the Court below that the real or 
market value of the land in dispute exceeded the sum of 
Rs. 10,000. The appellants did so ; but, on the application 
coming on for final orders, the respondents asked that they 
might be at liberty to go into evidence on the question 
of value. 

Their D^rdships observed that they were not disposed to 
deviate in that respect from their original order, which was 
carefully and designedly confined to evidence to be 
adduced by the appellants, with a view' to prevent the 
introduction, for the purpose of a merely fiscal regulation, 
of a contested issue on the question of value, a result 
which ought in all cases, as far as justice will permit, to be 
avoided (497). (I^ord Justice Turner.) MOHUN LaLL 
SOOKUL V. bebee Doss. (1861) 8 M. I. A. 492 = 

2 W. E. 9 = 1 Suth. 458 = 1 Sar. 811. 

I Interest subsequent to decree lx;low’ not to be 
included in. (f^rd Justice Turner.) GOOROOPERSad 
KHOOND V, JUGGUTCHUNDER. 

(1860) 8 M. I. A. 166 (169) = 13Moo. P. 0. 472 = 

3 W. E. 14=1 Suth. 399 = 1 Sar. 742. 

7 -Interest subsequent to decree below’ not to be 
inc|gded in— Order in Council of lOth April, 1838 — Effect, 
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(I^rd Chelmsford.) DOORGA DOSS CHOWDRY v. KaMA- 
NATH CHOWDRY. (1860) 8 M. I. A. 262 = 1 Sar. 772. 

Interest up to date of decree below a^uarded by it — 

Inclusion of^Order in Council of 10/7/ April, 1838 — 
Effect. 

Where the appeal is from the whole decree and the 
decree has given an amount, including interest up to the 
date of the decree, which exceeds Rs. 10,000, the matter 
which is in dispute in the appeal must exceed the sum of 
Rs. 10,000. Where, therefore, at the date of the judgment 
the sum which is recoverable under the decree of the 
Sudder Court is an amount exceeding Rs, 10,000, there the 
case clearly falls within the terms of the Order in Council of 
the 10th April, 1838 (168). (Lord Justice Turner.) 

Maharaja Sui'Teeschunder Roy v. Guneschunder. 

(1860)8 M. I.A. 164 = 13 Moo. P. C. 469 = 
3 W. E. 14 = 1 Suth. 399 = 1 Sar. 741. 

Mortgage decree — Appeal against, by person claiming 

by title paramount — Value of. 

Where to a suit to enforce a mortgage, a person who 
claimed a portion of the mortgaged property adversely to the 
mortgagor was added as a party, and his claim was allowed 
in part by the trial Court l)ut was wholly disallowed on 
appeal by the High Court, and he sought to appeal to the 
Privy Council from that decree, held, that the subject-matter 
of the appeal was the value of the property claimed by the 
appellant and not the amount sought to 1^ recovered under 
the mortgage, because the appellant could under no 
circumstances have been made responsible for the amount 
of the mortgage, nor could its extent in any way whatever 
have in the least degree varied the appellant’s rights (190). 
(I^ord Iluckmaster, L. C.) KaDHA KunWAR v. REOTI 
Singh. (1916)43 I. A. 187-38 A. 488 (493) = 

20 C. W. N. 1279 - 14 A. L. J. 1002 = 
20 M. L. T. 211 =(1916) 2 M. W. N. 200 = 
24 C. L. J. 603=18 Bom. L. E. 853 = 35 I. C. 939 = 

31 M. L. J. 571. 

Plaint valuation — Defendant's right to object to 

Estoppel — Defendant appealing to High Court on basis of 
that valuaticn. 

The defendant as well as the plaintiff has taken the 
values at the rates fixed in the plaint. The cases were 
consolidated and heard together, and the defendant has 
carried out that consolidation, and has obtained the benefit 
of an appeal to the High Court upon the facts by adopting 
the plaintiff’s valuation. She cannot afterw'ards come here 
and object to that valuation. (Sir James Colvile), Kkisi'O 

INDRO Saha v. Huromonee Dassee. 

(1873) 1 1. A. 84 = 3 Sar. 317. 

Presentation of appeal — Appeal bona fide of appeal- 
able value at— Appeal ius confined in printed case and in 
argument below that value — Competency of appeal in case 

of. Privy Council— Appeal— Competency of — 

Appeal bona fide competently made. 

(1894) 22 LA. 68 (73-4) = 22 C. 434 (442-3). 

—Property in hands of several defendants — Decree for 

portions of, in hands of some — Appeal by them — Value of— 
Entire property on their portion only basis of. 

In estimating the appealable value, restricted by the 
Order in Council of the lOth of April, 1838, for regulating 
appeals from the Supreme and Sudder Ifcivanny Courts in 
the East Indies to Rs 10,000, as the amount in dispute, 
regard should be had to the whole matter involved in the 
suit, and not to the value of a fractional part of the 
property sought to be recovered. 

A suit was brought to recover a Zemindary in the 
possession of different persons under deeds of saje in 
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execution of a decree. The value of the property sued for 
was, by Bengal Keg. X. of 1820, sec, 17, stated in the plaint 
to be Rs, 14,525. The Snddcr Court upheld the sales so 
far as related to the claim of some of the defendants. 
The other defendants applied for leave to appeal to 
England, which the Sudder Court refused, on the 
ground that, as the value of their portion was only Ks. 8,215, 
it was not witliin the appealable value prescribed by the 
Order in Council of the lOth of April, 1838. Such construc- 
tion overruled, and leave to appeal granted by the Judicial 
Committee. i^Dr, Lnshingtonl) MUSSUMAT AMMENA 
KHATOON 7^ RADHABENOD MISSER. 

(1859) 7 M. I. A. 261=12 Moo. P. C. 470 = 1 Sar. 644. 

Qnil Rent of Rs. 64 — Decree enhancing, to Rs. 822 

per annum — J^'alne of subject-matter in case of. 

Where the party applying for leave to appeal claimed to 
be entitled to an estate, Mibject only to the payment of a 
fixed annual rent of Rs. 64 ; but the plaintiff in the suit, 
who was in possession of the judgment of the Court below, 
and would be the respondent upon the appeal, claimed the 
right to set upon the estate any rate which he might think 
fit, and the decree below gave Rs. 822 as the amount of the 
enhanced rent, Se7nhle the value of the matter in dispute in 
the appeal would exceed the sum of Rs. 10,000 (168-9). 

An estate held at a quit-rent of Rs. 64 must of course 
be increased in value to an amount far exceeding Rs. 10,000 
if it be chargeable with a rent of Rs. 822 (169). {Lord 
Justice Turner.) SrEEMUTI'Y RaNEE SARNOMOYEE 

7'. Maharajah SurnscHUNDER Roy. 

(1860) 8 M. I. A. 165 = 13 Moo. P. C. 469 = 
3W. R. P.C. 14 = 1 Suth. 399 = 1 Sar. 742. 

Rent — Suit for. 

The sum of money actually at stake may not represent the 
true value of the subject-matter of the appeal. The pro- 
ceeding may, in many cases, such as a suit for an instalment 
of rent or under a contract, raise the entire question of the 
contract relations between the parties and that question 
may, settled one way or the other, affect a mucli greater 
value, and its determination may govern rights and liabili- 
ties of a value beyond the limit. 

In a suit brought in the Revenue Court under S. 77 
of the Madras Estates Rand Act to recover the sum of 
Rs. 4,560, l)eing arrears of rent of certain inam lands, the 
High Court held that the subject-matter was of a value 
greater than Rs. 10,000, and that a substantial question of 
law was involved, and certified that the case was a fit one 
for appeal to His Majesty in Council with reference to 
Ss. 109 and 110 of C. P. C. of 1908. 

The competency of the appeal was objected to on the 
ground that the rent sued for being only Ks, 4,560, it suffi- 
ciently appeared that the amount or value of the subject- 
matter of the suit was not Rs. 10,000 as required by Ss. 109 
and no of C. P. C. of 1908. 

Held, that, in view of the nature of the claim, the High 
Court acted with propriety in making the necessary certifi- 
cate. {Lord Sha70.) RaDHAKRISHNA AIYAR t'. SUN- 
D-\RASWAMIER. (1922)49 I.A. 211 (215 6) = 

45 M. 475 (481) = 16 L. W. 18 = 31 M. L. T. 31 = 
27 C. W. N. 1 = 20 A. L. J. 937 = 36 C. L. J. 450 = 

A. I. R. (1922) P. C. 267 = 74 I. O. 684 = 

43 M. L. J. 323. 

The suits were by a putnidar to recover rent from his 

darpatnidars. The amount claimed in one of the suits was 
only Rs. 1,136 ; that claimed in the other was Rs. 1,321. 
The annual rent of the darpatni tenure was Rs. 4,325, The 
High Court decreed the suit against all the defendants. The 
defendants, other than 3, 14 and l5 appealed disputing 
their liability for the rent altogether. The High Court 
consolidated the two appeals, and granted certificates that 
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as regards amount or value and nature the cases fulfilled 
the requirements of S. 110 of C. P. C. of 1908. 

Held, that, as the subject-matter in dispute related to a 
recurring liability and was in respect of a property conside- 
rably over the appealable value, the certificate was in order. 
{Mr. Ameer AH.) SURAPATI ROY v. RaM NaRAYAN 

MukeRJI. (1923) 60 I. A. 166 (161) = 

50 C. 680 (T687) = A.I.R. (1923) P. C. 88 = 
33 M. L. T. 314 = 18 L. W. 681 = 39 C. L. J. 26 = 
28 C. W. N. 517=73 I. C. 193=46 M. L. J. 219. 

S. 110, Para. 2 — Decree or Order im’olving, directly 

or indirectly, some claim or question to or respecting pro- 
perty of like amount or 7>alue. 

A contract for sale of goods l)etween the petitioner and 
the respondents contained a provision for referring disputes 
to arbitration. A dispute arose, cross-claims were made, 
arbitrators were appointed in a manner directed by the 
Court, and they passed an ex parte award in favour of the 
respondents. That award was set aside by the Court, and 
the respondents preferred an appeal against that order. The 
petitioner filed a suit fora sum of Rs. 81,000 odd, being 
the damages claimed in the arbitration proceedings, and 
the suit was ordered by the Court to be stayed pending the 
disposal of the appeal by the respondents or till otherwise 
the matter was settled by arbitration. Against that order 
the petitioner preferred an appeal. Both appeals were dis- 
missed. Thereupon the parties again betook to arbitration 
proceedings. The arbitrators passed an award in favour of 
the petitioner for Rs. 81,000, and another in favour of the 
respondents for Ks. 3,900 odd. The former award was set 
aside by an application to the Court. The petitioner then 
sued to set aside the award for Rs 3,900 odd in favour of 
the respondents. That suit was decreed by the trial Judge 
but dismissed on appeal. The petitioner thereupon applied 
for leave to appeal, but that was refused upon the ground 
that the sum involved was neither directly nor indirectly of 
the value of Rs. 10,000. 

Held, affirming the High Court, that the case did not fall 
within the second paragraph of S. 110, the only clause ap- 
plicable to the case. 

By the proposed appeal, the petitioner would get rid of his 
present liability to pay Ks. 3,900. The first thing that he 
would have to do would be to get rid of the judgment staying 
his suit. He did not appeal against that, though he has 
appended to the present petition a further prayer to \)e 
allowed to appeal again.st that order. He would have to 
be successful in that appeal and then also he would have to 
succeed on the merits of his suit, and not till then would he 
be in possession of anything tangible in the way of money. 
This is not really consequential on the present decree and too 
remote to be entitled to the description of being property 
indirectly involved in the issue of this suit, {/.ord Dunedm.) 
UDOYCHAND PANNALAL V. P. E GUZDAR & CO, 

(1925) 52 I, A. 207 = 62 C. 650 = 27 Bom. L. R. 867 = 
41 C. L. J. 623 = 22 L. W. 266 = 30 C. W. N.98 = 
A. I. R. (1925) P. C. 159 = 88 I. 0. 445 = 49 M. L. J. 20. 

S. 110, Para. Z— Affirming decisiopt— What amounts 

to a. ./-nr’ 

Mr. Oe Gruyther says that “decision” in S. 596 of 
of 1882, does not moan the decision of the Court, or the 
decree made by the Court, but means the reasons given y 
the Court for their decree, although the decision in each ^ 
may be different. If the reasons are not the same m respect 
of some matter of fact, says Mr. De Gruyther. the 
appealed from does not affirm the decision of the 
immediately below (38-9). Mr. De Gruyther appears to wish 
to give the word “ decision ” the same meaning as the worn 
“judgment,” and he says that it is nece^ary that ine 
appellate Court should not only affirm the decree made y 
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the Court below, but should also affirm the grounds of fact 
upon which the judgment was passed. Their Lordships 
cannot come to that conclusion. They think that the natu- 
ral, obvious, and prima facie^ meaning of the word “ deci- 
sion” is decision of the suit by the Court, and that that 
meaning should be given to it in the section (39). {Lord 
Davey.) RaJAH TaSADDUQ RaSUL KHAN MaNICK 
CHAND. (1902) 30 I. A. 36 = 25 A. 109 (113) = 

7 C. W. N. 177 = 5 Bom. I*. B. 100= 8 Sar. 337. 

In a suit for specific performance of an agreement 

the Court below' decreed specific performance. There was an 
appeal by the defendants, and the only order of the appellate 
Court, the decree in the appeal, was one which simply dis- 
missed the appeal. The first Court found that a certain 
contract of sale was proved, and that a certain draft con- 
veyance put forward by the plaintiffs was also proved. But 
the appellate court found that the contract was establish- 
ed, but “that the alleged approved draft was not an essential 
portion of the plaintiff’s case”, and that under the plaintiff’s 
claim for gtneral relief he could obtain a decree for specific 
performance by the execution of any sufficient conveyance”. 
They, therefore, dismissed the appeal, and affirmed the 
decree and the decision of the suit by the Court below. 

Held, differing from the High Court, that the decree of 
the appellate Court did affirm the decision of the Court 
below within the meaning of S. 596 of C. P. C. of 1882 (40). 
{Lord Davey,) RaJAH TaSADDUQ RaSUL Khan 
MaNIK ChaND. (1902) 30 I A. 36= 25 A. 109 (114) = 
7 C. W. N. 177 = 6 Bom. L. R. 100 = 8 Sar. 337 

Plaintiff, claiming to be the adopted .son of a deceased 
Hindu by virtue of an adoption made by one of his widows, 
sued for the recovery of possession of the deceased’s pro- 
perty. The other widow and a person alleged to have been 
adopted to the deceased by her were defendants in the suit. 
The defendant-widow' prayed for maintenance in case the 
adoption made by her was not proved. The first Court 
decreed the suit but granted the defendant widow main- 
tenance at a certain rate. The appellate Court increased 
the rate of maintenance payable to the widow but in other 
respects affirmed the decree below. The appellate-court 
refused to grant leave to appeal on the ground that its 
decree was an affirming decree except in respect of “a small 
change ” in the amount of maintenance and that no question 
of law’ was involved. 

Held, that the appellate decree was not an affirming 
decree within the meaning of S. 110 of C. P. C. of 1908, 
that consequently no substantial question of law need be 
involved to entitle the defendant widow to appeal to the 
P. C., but that the appeal should l)e limited to the question 
as to the maintenance allowance. {Lord Dunedin,') 
AnnaPURNaBAI V. Ruprao. (1924) 61 C. 969 = 

A. I. R. (1926) P. C. 60 = 86 I. C. 604. 

Substantial question of law — Documents — Construe- 

tion of— Question as to — Documents forming root of title or 
basis of claim '-Documents forming evidence in the case — 
Distinction — Revenue arrears — Existence of — Question as to 
— Fact or law — Jama-wasil-bakis — Evidence consisting of 
—Effect, 

In a case in which the courts below had concurrently 
found that no revenue payment had l>een in arrear at the 
time when a mahal was sold for arrears of revenue under 
Bengal Act XI of 1859, held that the fact that the evidence 
on which the finding of the Courts below was based consisted 
of the iatna-wasil‘bakis did not by itself take the case out 
wu concurrent findings of fact. 

Where special documents, which are either themselves 
documents of title or are statements intended to have effect 
as claims, compromises, or surrenders of legal rights, are the 
material from which an inference is to be drawn, the 
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special character of the documents assimilates the questions 
which they raise to questions intrinsically of law. The facts 
stated in the jama-wasil bakis are, however, materials from 
which, when their purport is gathered, the inference of fact 
is finally to l)e drawn, namely, whether or not certain and 
sufficient payments had been made and made in time. 
Errors in those accounts, and obscurity in the mode of keep- 
ing them and of posting the amounts mentioned, are no 
more than similar errors and obscurities would be in oral 
testimony, and present the same difficulties in drawing a 
conclusion, but that couclusion, when once it is arrived at, is 
one of fact and no question arises of legal problems turning 
on the construction of legal instruments. Nor does it avail 
to say that there is no error shown on the face of the 
accounts and that the system on which they have been kept 
and the result which they show are quite plain, for that is 
not to state a question of law, but to disagree w’lth the 
Indian Court in toto on a matter of fact. {Viscount Sum 
ner.) NaRENDKA NATH DU'JTA v. SheiKH ABDUL 

Hakim. (1928)65 I. A. 380 = 111 I. c. 288 = 

28 L. W. 847=48 C, L. J. 657 = 
A. I. R. (1928) P. C.243 = 56 M. L. J. 1. 

Sutstantial question of la7v —Meaning of. 

“Substantia! question of law ” in S. 1 JO of C, P. C. of 
1908 does not mean a question of general importance. The 
expression means a substantial question of law as between 
the parties in the case involved. 

Where, upon the face of the matter, there was, as be- 
tween the parties, a substantial question of law, held that 
special leave to appeal could not be refused, on the ground 
that the decision sought to be appealed from was right upon 
the merits, especially in a rase which occupied the court 
l)elow for a very long time, and on which there was a very 
elaborate judgment. {Viscount Dunedin.) RaGHUNATH 

Phasad Singh Dv. Commissioner of Partabgarh. 

(1927) 54 I. A. 126 - 2 Luck. 93 = 
(1927) M. W. N. 519 =26 L. W. 70 = 
1021. C. 889 = 310. W. N. 495 = 
4 O. W. N, 616 = A. I. R. (1927) P. C. 110. 

A substantial question of law, within the last clause of 
S. 110 of P. C., does not mean a substantial question of 
general importance, but a substantial question of law as 
between the parties in the case involved. {Lord Parmoor). 

Guran Dhta V. Ram Ditta. (1928) 56 I. A. 236 = 
56 0. 944 = 32 C. W. N. 817 =29 Punj. L. R. 420 = 
28 L. W. 66 = 109 I. C. 723 (2) = 48 C. L. J. 119 = 

5 O. W. N. 668 = 1 L. T. 40 Lah. 144 = 
30 Bom. L. R. 1184 = 26 A. L. J. 1215 = 
(1928) M. W. N. 017 = A. I. R. (1928) P C. 172 = 

65 M. L. J. €61. 

S- 116 — Award — Decree in accordance with — Revi- 
sion against — Maintainability of. See ARBITRATION 

Award-Decree in accordance with— Revision 

AGAINST. (1901) 29 I. A. 61(60)- 29 C. 167 (185). 

"'Casd'— Meaning of —Trustee or official—Perfor- 

mance of duties by— Order for—Kx parte application pray- 
ing for, if a ease**. 

The word “case in S. 115 of C. P. C. is not confined to a 
litigation ” in which there is a plaintiff who seeks to obtain 
particular relief in damages or otherwise against a defend- 
ant who is l>efore the court. It includes an ex parte appli- 
cation praying that persons in the position of trustees or 
officials should perform their trust or discharge their official 
duties (269). {Lotd Atkinson.) BaLAKRISHNA UdaYaR 
V. V.ASUDEVA AIYAR. (1917) 44 I. A. 261 = 40 M 793 = 
22 C. W. N. 60 = 22M. L. T. 46 = 26 C.L.J. 143 = 

16 iA.L.J. 645 = 2 Pat. L. W. 101 = 
19 Bom. L. B 716 = (1917) M. W. N. 628 = 

6 I*. W. 601 = 40 I.C. 650 = 33 M. L. J. 69, 
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Certiorari — Writ of — Grant of — High Court — Juris- 
diction. Certiorari— Writ of — Grant of— 

High Courts. (1919) 46 I. 'A. 176 = 43 M. 146 (169). 

C. P. C. of 1908, O. 21, R.92 — -Refusal to confirm 

sale under — Improper order of — Interference with. See 

C. P C. OF 1908, O. 21, R. 92— Confirmation of sale 
UNDER— Refusal improper of. 

Fact — Error of — / nierfercftce ifi case of, 

S. Il5 of C. P. C. applies to jurisdiction alone, the irre- 
gular exeicise or non-exercise of it, or the illegal assumption 
of it. The section is not directed against conclusions of law 
or fact in which the question of jurisdiction is not involved 
(267). iLord Atkinsott). BaLAKRISHNA UdaYAR v, 
VaSUDEVA Aivar. (1917) 44 I A. 261 = 40 M. 793 = 
22 C. W. N. 60 = 22 M. L. T. 45= 26 C.L J. 143 = 
15 A. L. J. 646 = 2 Pat. L.W. 101 = 19 Bom. L.R, 715 = 
(1917) M.W. N. 628-6 L.W. 501 = 40 I. C. 650 = 

33 M. L. J. 69. 

• La7o — Error of — Interference in case of. 

In a suit brought to cancel a document which was alleged 
to have been granted by the plaintiff to the defendant, on 
the ground that it was a forgery, the sub-Judge found that 
the document was genuine, and dismissed the suit. On 
appeal the District Judge also found the document to be 
genuine, and confirmed the original decree. In his judg- 
ment, however, he stated that two words “ have the appea- 
rance of being added to the defendant’s document.” The 
judgment of the District Judge was by law final, and no 
appeal lay against it. Nevertheless the Judicial Commis- 
sioner reversed the District Judge and granted the plaintiff 
the relief sought for purporting to act under S. 622 of C, 

P. C. of 1877. His ground for doing so was, that, as the 
District Judge had found that two words had l)een added to 
the disjiuted document, that threw upon the defendant the 
burthen of showing when they had been added, and, as he 
had offered no evidence upon the point, it was the duty of 
the District Judge to assume that they had been added after 
execution, and therefore that he should have cancelled the 
document. 

Held^ that in so doing the Judicial Commissioner pro- 
ceeded on an erroneous interpretation of S. 622 of the Code, 
an interpretation held by the P. C to be erroneous in L. R. 
11 I. A. 237, and that his order could not be supported on 
any ground whatever. {Lord Macna^hten.') MUHAMMAD 

YUSUF Khan v. Abdul Rahman Khan. 

(1889) 16 I. A. 104 = 16 C. 749 = 5 Sar. 362 

Parties necessary — Decision of suit in absence of — 

Interference in case of. 

Claiming the suit lands under a mortgage from /*’, the 
plaintiffs sued for a declaration of their title to the suit 
lands and for possession thereof. The defendant in the suit 
was a trespasser, who denied that the suit lands were in- 
cluded in the mortgage by F under which the plaintiffs 
claimed, and the main question in the case was whether the 
suit lands were included in that mortgage. Nevertheless F 
was not made a defendant in the suit, and the Courts 
below decreed the suit. The Chief Commissioner in revi- 
sion set aside the decree of the Courts below. 

Held, that it was a material irregularity, within the mean- 
ing of S. 115 (r) of C. P. C. of 1908, to decide the question 
whether F ever conveyed the suit lands to the mortgagees in 
the absence of F herself, that the Courts below acted in the 
exercise of their jurisdiction with material irregularity with- 
in the meaning of S. Il5 (r) of C.P.C. in doing so, and 
that under the circumstances the Chief Commissioner had 
the power to set aside their decree in revision, (discount 
Haldane.^ UMED MAL v. CHAND MaL. 

(1926)631 A. 271 = 26 A.L.J. 61 = 26 L.W. 90= 1 
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3 O.W.N. 989 = (1927) M.W.N. 84 = 
38 M. L, T. P.C. 43=A.I.R, (1926) P.C. 142= 

99 I.C. 749=62 M.L.J. 368. 

Religious Endowment Act of 1863. S. 10— Order 

without jurisdiction under — Interference with. See RELI- 
GIOUS Endowments Act op 1863, S. IG^Temple 
Committee— Vacancy in. 

(1917) 44 LA. 261 (266-8) = 40 M. 793. 

-Rent decree under Bengal Rent Act of 1859— Execu- 

Hon — Transfer into another district for — Validity— Question 
as to — Revision under Charter Act— Jurisdiction to enter- 
tain. See UNDER BENGAL ACTS— RENT ACT X OF 1859 

—Rent decree under. (1882) 9 LA. 174 (177-8) = 

9 C. 296 (299 300). 

Res judicata — Par of — Erroneous decision as to — 

Interference 7oith. 

Where a Court has perfect jurisdiction to decide the 
question which is l)efore it, and it does decide it, its decision 
cannot be interfered with in revision under S. 622 of 
C.P.C. of 1882, unless, in the exercise of its jurisdiction, it 
has acted illegally or with material irregularity. It cannot 
be held to have e.xercised its jurisdiction illegally or with 
material irregularity merely because it decides wrongly. 

Whether it has decided the question rightly or wrongly, it 
had jurisdiction to decide the case. 

N. B . — The question for the decision of the Courts below 
in this case was whether or not the suit was barred under 
Ss. I3 and 43 of C. P. C. of 1882. {Sir Barnes Peacock.') 
Amir Hassan Khan v. Sheo Baksh Singh, 

(1884) 11 LA. 237 = 11 C. 6 = 4 Sar. 659 = 

R. & J.’s. No. 83 (Oudh). 

Statute — Duty imposed by— Failure to do — Inter- 
ference in case of. See C. P, C. OF 1908, O. 21, R. 92— 

Confirmation of sale under— duty of Court. 

(1892) 19 LA. 164 = 20 C. 8. 

S. 141— Proceedings referred to in — Execution ap- 
plications — I napplicability of section to. 

The proceedings spoken of in S. 647 of C.P.C. of 1882 
include original matters in the nature of suits such as pro- 
ceedings in probates, guardianships, and so forth, and do 
not include executions (50). 

The whole of Chapter 19 of the Code of 1882, consisting 
of 121 sections, is devoted to the procedure in executions, 
and it would be surprising if the framers of the Code had 
intended to apply another procedure, mostly unsuitable, by 
saying in general terms that the procedure for suits should 
be followed as far as applicable (49-50). {Lord Hobhouse). 

Thakur Pershad V. Sheikh Pakir-Ullah. 

(1894)221. A. 44 = 17 A. 106(111) = 

6 Sar. 626 = 5 M.L.J. 3. 

S. 144 — Decree rer'ersed on appeal- -AmoJtnt recovered 

ntuier — Interest on — Liability of unsuccessful party for. 

It is but equitable that the party who has received money 
under a decision afterwards found to be wrongful should 
account for that money with interest (146). {Sir James IV. 

Co/vile.) Forester v. Secretary of state for 
INDIA. (1877) 4 I. A. 137 = 3 0. 161 (173) = 

3 Sar. 717 = 3 Suth. 406 = 1 P.E. 1877- 

Decree ret'ersed on appeal — Amount recovered under 

— Interest on — Rate of, to be allowed— Discretion as tc - — 
High Court's discretion — P.C.'s interference with. 

The discretion of the High Court fixing the rate of inte- 
rest when making an order for restitution under S. 144 of 
C.P.C, of 1908 will not lightly be interfered with. Where 
money to be restored had been paid over by a Receiver, and 
the High Court ordered interest at a rate higher than the 
bank rate, held that the High Court were fully qualified to 
exercise the discretion which they did in the matter, and 
that the Privy Council would not lightly interfere with the 
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exercise of such a power (l54). {Lord Buckmaster.) 
Venkatadri Appa Kao v. Parthasarathy Appa 
RAO. (1921) 48 I.A. 150 = 44 M. 670 (574) = 

19 A.L. J. 465 = 33 C.L.J.447 = (1921)M.W.N. 347 = 

14 li. W. 26 = 23 Bom. L. E. 644 = 61 1.C. 31 = 
30 M.L.T. (P.C.) 36=(1922) P. C. 233 = 40 M.L.J. 549. 

Decree rez>ersed 07i appeal — Costs recin^ered under — 

Restitution of —Appellate decree not expressly directing — 
Effect, 

The genera! obligation of a party to refund whatever he 
has received in respect of the costs awarded by the errone- 
ous decree, although there was no positive direction for a 
refund in the appellate decree, has been properly admitted 
046). {Sir James W. Colvile). FORESTER v. SECRE- 
TARY OF STATE FOR INDIA. (1877) 4 I.A. 137 = 

3C. 161 (173)=3 Sar. 717 = 3 Suth. 405 -=1 P-E- 1877. 

Decree rez>ersed on appeal — Status quo in case of — 

Restoration of — Duty and Power of appellate Court — 
Maxim^Courfs duty to see that its acts do no injury to 
any of the suitors — Application of. 

It is the duty of the Court under S. 144, C. P. C. of 1908 
to “ place the parties in the position which they would 
have occupied, but for such decree or such part thereof as 
has l)een varied or reversed.” Nor indeed does this duty or 
jurisdiction arise merely under the said section. It is in- 
herent in the general jurisdiction of the Court to act rightly 
and fairly according to the circumstances towards all parties 
involved. A.« was said by Lord Cairns, L.C. “ One of the 
first and highest duties of all Courts is to take care tliat the 
act of the Court does no injury to any of the suitors and 
when the expression ‘ the act of the Court,’ i.s used, it does 
not mean merely the act of the primary Court, or of any 
intermediate Court of Appeal, but the act of the Court as a 
whole from the lowest Court which entertains jurisdiction 
over the matter up to the highest Court which finally dis- 
poses of the case {Lord Carson.) JAI IlARHAM 7f. 

Kedar Nath Marwari. (1922) 49 I.A. 361 (366-6) = 
2 Pat. 10 (16) = 27 C.W N. 682 - 21 A. L. J. 490 = 
37 C. ii. J. 361 = 32 M.L.T. (P.C.) 10 =4 Pat. I^ T. 61 = 
18 L.W. 802 = 25 Bom. L.E. 643-L.E. 4 PC. 117 = 

(1923) M.W.N. 368 =69 I.C. 278 = 
(1922) P.C. 269= 44 M.L.J. 735. 

Execution sale — Setting aside of — Interest on pur- 

chase-money — Payment of — Order for — Power to make — 
C.P.C., O. 21, Rr. 90 and 91— Sale set aside under. See 
C. P. C. OF 1901, O. 21, K. 93— SeTUNG ASIDE OF SALE 
UNDER — KR. 90 AND 91 — INTEREST ON PURCHASE- 

MONEY. (1920) 40 M.L.J. 141. 

Execution sale— Setting aside of— Mesne piofits on 

— Recovery of — -Mode of. See C. P. C. OF 1908, S. 47 — 
Execution Proceeding — Separate sun* — R emedy 
APPROPRIATE — Execution sale — Seating aside of. 

(1909) 36 I.A. 197 = 31 A. 651. 

—Execution sale— Setting aside of— Restoration of 

property sold to judgment-debtor — Condition of — Deposit 
paid into Court by auction- purchaser to complete sale — 
Amount paid by him to discharge debt charged on property 
— Refund of — Auction-purchaser’s right to — Distinction. 

See Execution sale — Seiting aside of, 

(1922) 49 LA. 361 (366-6) = 2 Pat. 10 (16-7). 

Judgment — Dependent and subordinate judgment 

subsequently reversed or superseded — Money paid under — 
Recovery of— Mode of. See JUDGMENT — MONEY PAID 

UNDER. (1866) 10 M. I. A. 203 (211 2). 

Restitution — Order erroneous for — Remedy of ag- 
grieved party in case of. See MORTGAGE — USUFRUC- 
TUARY MORTGAGE— Redemption of— Decree for 

—Amount payable under. 
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(1916) 43 I.A. 43 (47) = 38 A. 163 (168). 

S. 145 — Execution of decree pending appeal — Secu- 
rity bond given by third partie.s as a condition of — Enforce- 
ment of— Mode of — Charge and no personal liability — Bond 
creating. See C.P.C. OF 1908, O. 41, Rr, 5 AND 6. 

(1919) 46 I. A. 228 (236) = 42 {A. 168 (166). 

S. 149 — Appeal presented tvitk deficient court-fee 

— Procedure in case of — Opportunity to appellant to make 
up deficiency — Deficiency, subsequently made up by him — . 
Date of presentation of appeal in. case of. 

The discretion conferred by S. 149 of C. P. C. of 1908 
extends to the whole or any part of any fee prescribed and 
can be exercised at any stage in the case. 

Where, therefore, the court-fee paid on a memorandum 
of appeal and accepted as sufficient by the office of the court 
is held to be insufficient, the case is pre-eminently one for 
the exercise of the Court’s discretion (under S. 149 C. P. C.) 
for giving an opportunity to the appellant to make up the 
deficiency. Upon the extra payment being made the memo- 
randum of appeal will, under S. 149, C.P.C., have the same 
effect as if it had been paid in the first instance. 

An appeal presented within time with a court-fee w'hich 
was accepted by the ofiice as sufficient, is not a nullity, 
merely because the valuation is found to be un.satisfactory 
or in the end insufficient. That is validated by payment of 
the deficient court-fee, the result of which is that the memo- 
randum of appeal stands good from its date. {Lord Sha^of) 

Faizullah Khan v. Mauladad Khan. 

(1929) 56 I.A. 232 = 33 C. W. N. 781 = 50C.L.J. 39 = 
A. I. R. (1929) P. C. 147 = 31 Bom.L.B. 841 = 
30 L.W. 104 = 117 I.C. 493 = 57 M.L.J. 281. 

Plaint with deficient court-fee subsequently made up 

— Date of presentation of. 

When a wrong stamp is put upon the plaint originally, 
and the proper stamp is afterwards affixed, the plaint is not 
converted into a plaint from that time only, l)ut remains 
with its original date on the file of the court, and becomes 
free from the objection of an improper stamp when the 
correct stamp has l>een placed upon it (135). {Sir Montague 
E. Smith.) Skinner v. Orde. (1879) 6 I. A. 126 = 
2 A. 241 (250) = 4 C. L.R. 331=4 Sar. 31 = 3 Suth. 627. 

S. 151— Appeal — Right of — Costs — Terms as to— 

Imposition of— Inherent power as to. See DECREE — AP- 
PEAL FROM— Right of — Costs — Terms as to. 

(1921) 48 I. A. 76 =48 C. 481 (486) 

Applicability — Matter specially preroided for in code 

—Effect. 

Qua're as to how far a mere general saving clause (like 
S. l5l of C. P. C. of 1908) gives power in effect to refuse to 
apply an appropriate rule [like O. 41, R. 10 (2)], made in 
the exercise of other powers of the court and having statu- 
tory force? {Lord Sumner.) SaBITRI THAKURAIN v. SaVI, 
(1921) 48 I. A. 76 = 48 C. 481 (491) = 19 A.L.J. 281 = 
(1921) M. W. N. 169 = 33 C. L. J. 307 = 60 I.C. 274 = 
23 Bom. L.R. 681 = 14 L.W. 362 = 40 M. L. J. 308. 

-C. P. C., O. 9, Rr. 8 and 9 — Dead plaintiff — Suit of 

— Dismissal for default of — Restoration of, at instance of L. 
R. --Pow'er of. See C. P. C. OF 1908, O. 9, Rr. 8 and 9 — 
Dead plaintiff. (1913) 40 I. A. 151 = 36 A. 331. 

-Decree or order — Reversal on appeal of — Status Quo 

— Restoration of — Power of. See C, P. C. OF 1908, S, 144 
— Decree reversed on appeal — Status Quo. 

(1922) 49 I. A. 361 (366 6) = 2 Pat. 10 (16). 

Exercise of po7ver under — Condition of — Justice — 

Securing ends of. 

The inherent pow’ers saved l)y S. 15 1 of C. P. C. are such 
as are used to secure the ends of justice. 
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Their Lordships refused to invoke the section in favour 
of the appellant as, on the materials l-tefore them, they were 
not in a position to say that the ends of justice would be 
secured by its application. {Lord Sumtier.) SabITRI 
Thakurain 7'. Savi. (1921) 481. A. 76 = 

48 C. 481 (491-2) = (1921) M. W. N. 159 = 
33 C. L. J. 307 = 19 A. L. J. 281 = 23 Bom. L. E. 681 = 

14 L. W. 362 = 60 I. C. 274 = 40 M. L. J. 308. 

Injury to suitors— Duty and power to avoid — See 

UNDER THIS SECTION. (1871) 14 M.I.A. 40 (47-8) ; 

and (1922) 49 I.A. 351 (355 6) = 2 P. 10 (16). 

Invalid order — Recalling and cancellation of — 

Pence r and duty of court. 

Mr. Fraser appears to have supposed a Judge of that 
Court unable to correct his own error, in sending forth, per 
inenriam , an invalid Order which he would not have made 
if duly informed. Tt) proceed, so far as the practice of his 
court will allow him, to recall and cancel an invalid order is 
not simply permitted to, but is the duty of a Judge, who 
should always be vigilant not to allow the act i>{ the Court 
• itself to do wrong to the suitor It would l)e a serious in- 
jury to the suitor himself to suffer him to attempt to execute 
an inoperative order (47-8). {Lord Justice James ) Svui) 

Tuffuzzooe Khan v, Kughoonath Pershad. 

(1871) 14 M. 1. A. 40 7 B. L. E. 186 2 Suth. 434 = 

2 Sar. 656 = E. & J’sNo. lO(Oudh). 

Issue — Framing of — Inherent jurisdiction as to — 

Question cutting at root of subject-matter of controversy l^e- 
tween parties. See PRACTICE — ISSUES — FRAMING OF — 

Inherent Power as to. (1912) 39 I. A. 218 (223) = 

35 M. 607 (612 ) 

Mistake inadvertent of court — Rectification of — hi- 
ke rent power of^ apart from section. 

Quite apart from S. I5l, any court might have rightly 
considered itself to possess an inherent power to rectify the 
mistake which had been inadvertently made, {l^ord Shaw.') 

Dfbi Baksh Singh v Habib Shah. 

(1913)40 1. A. 161 = 35 A. 331(337) = 
11 A. L. J. 626 = 17 C. W. N. 829=18 C. L. J. 9 = 

16 Bom. L. E. 640 = 14 M. h. T. 33 = 
(1913) M. W. N. 666=19 I. C. 526 26 M. L. J. 148, 

S. 152 — Decree — Amendment of. 

Appeal — Affirmance of decree on^ Amendment after 

— Jurisdiction of ori ginal court. 

After a decree is affirmed on appeal the original court has 
no jurisdiction to amend the decree. {Lord Collins.) Lala 

Bru Narain V. Tejbal Bikran Bahadur. 

(1910) 37 I.A. 70=32 A. 296=8 M. L. T. 67 = 
11 C. Ij. j. 660 = 14 O. W, N. 667 = 12 Bom. L. E. 444 = 

7 A. I,. J. 607 = 6 I.C. 669= 20 M. L. J. 687. 

• ‘Appeal — Amendment after — Juaisdiction of original 

court. 

The order of the High Court, which is appealed from, is 
dated 10 — 12 — 1886. After the appeal was presented, the 
High Court appears to have amended the order. Strictly 
speaking such an alteration of the order appealed from was 
beyond the competence of the Court (163). {[j>rd llohhouse.) 

Navivahoo V. Turner. (1889) 16 I. A. 156 = 

13 B . 520 (533-4) = 5 Sar. 400. 

Compromise subsequent to decree hehoeen all parties 

regarding subject-matter of suit — Amendment of decree with 
consent of parties in case of. 

Quaere whether if, after a decree a compromise is entered 
into by all the parlies thereto, the court which passed the 
decree can, with their consent, amend it. {Lord Daveyj) 

Rajah Kotagiri Venkata Subbamma Rao v. Raja 
vellanki Venkatarama Rao. (1900) 27 1. A. 197= 
24 M. 1 (10 1) = 4 C. W. N. 726 = 2 Bom. Ii, E. 771 = 

7 Sar. 676= 10 M. L. J. 221, 
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• Compromise subsequent to decree between some of 

parties only regarding subject-matter of suit — Amendment 
of decree in case of. See Decree— COMPROMISE SUBSE- 
QUENT TO — COMPROMISE BETWEEN SOME OF PARTIES 

ONLY. (1900) 27 I. A. 197 (206)= 24 M. 1 (11). 

Interest subsequent to suit — Omission of court below 

to awards though prayed for — P. C. appeal — Amendment of 
decree belcno in, by awarding such interest^Cross-appeal 
— Necessity. 

In a suit on a pro-note, the plaint prayed for interest on 
the principal sum from the date of the institution of the suit 
until decree and on the amount decreed until realisation. 

The original court found that only a sum of Rs. 500 was 
due under the suit note, and made a decree for that sum, 
with interest at the rate provided for by the note from the 
date of the institution of the suit till realisation as prayed in 
the plaint. 

On appeal the appellate court found, differing from the 
court l)elow , that the full amount claimed was due under the 
note, and gave a decree for that amount ; but said nothing 
alx)ut interest. 

On 26 — 3 — 1907 special leave to apjjeal against the judg- 
ment of the appellate c<)urt was granted to the defendant by 
His Majesty in Council. On 26 — 4 — 1907 the plaintiffs 
applied to the appellate court by petition praying that under 
tha provisions of S. 206 of C. P. C. of 1882 that court 
would amend its decree by setting out specifically that in- 
terest was payable on the decretal amouni. That Court, 
however, dismi.ssed that application on the ground that the 
omission of interest in its judgment and decree could not be 
regarded as a clerical error, and that its judgment did not 
necessarily imply that the decree would carry the contract 
rate of interest on the principal sum. 

Shortly before the defendant’s appeal to the P. C. came 
on for hearing, the plaintiffs-respondents petitioned His 
Majesty in Council for special leave to enter a cross-appeal, 
so far as the lower court’s decree failed to include interest 
after the institution of the suit. A consent order in council 
was made that the respondents should have leave on the 
hearing to appeal on the question as to interest subsequent 
lo the institution of the suit raised on their petition. 

Held that the decree of the lower court should be amend- 
ed by the providing for interest subsequent to the decree in 
accordance with the prayer ef the petition presented by the 
respondents. {Lord Macnaghten.) CaSSIM AHMED JeWA 
V. NaraINAN CHETTY. (1910) 37 C. 623 = 

8 M. L. T. 229 = 12 Bom. L. E. 646 = 12 C. Ii. J. 231 = 

7 I. C. 814 = 9 Sar. 698=20 M. L. J. 630. 

Penver of — S. and O. 47, R. \ if exhaustive of. 

The High Court has no power to alter its own decree ex- 
cept under the provisions of S.s. 206 and 623 of C. P. C. 
of 1882 (205). {Lord Davey.) RaJAH KOTAGIRI VEN- 
KATA Subbamma Kaov. Rajah Vellanki Venkata- 
rama Rao. (1900) 27 I.A. 197 = 24 M. 1(10) = 

4 C. W.N. 726 = 2 Bom. L. E. 771 = 7 Sar. 678 = 

10 M.L.J. 221. 

S. 162 — Orders and Eules under. 

I.etters Patent appeals — Applicability ,4o. See LET- 
TERS Patent — Appeals under— C.P.C. of 1908. 

(1921) 48 I.A. 76=48 C. 481 (488). 

Procedure — Rules regulating — Appeal — Right of — 

Costs —Terms as to — Imposition of — Power as to — Rule 
limiting exercise of, to applications contemporaneous with 
institution of appeal — Validity. See DECREE -APPEAL 

from — Right of — Costs — Terms as to. 

(1921) 481. A. 76 = 48 C. 481(486). 

Procedure — Rules regulating — Inters Patent and 

other appeals — Uniformity as regards — Necessity. 
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S. 162— Orders and Buies \m^tv—{Cofiid.) 

The Code of Civil Procedure is framed on the scheme of 
providing generally for the mode in which the High Court 
is to exercise its jurisdiction, whatever it may be, while 
specifically excepting the powers relating to tlie exercise of 
original civil jurisdiction, to which the C:ode is not to apply. 
It confers a general rule-making power saving only what is 
excepted in the body of Code. There is no reason why there 
should be any general difference between the procedure of 
the High Court in matters coming under the letters Patent 
and its procedure in other matters. The High Court’s power 
to regulate procedure in Letters Patent Appeals has been 
preserved by the general rule-making power conferred upon 
it by the Code of Civil Procedure. {Lord Summer,) Sabi- 
TRI THAKLKAIN V . SaVI. fl921) 48 LA 76 = 

48 C. 481 (492) = (1921) M. W. N. 159 = 
33C.LJ. 307 = 19AL.J. 281 = 23 Bom. L B. 681 = 

14 L.W. 362 = 60 I.C. 274 = 40 M.L.J. 308. 

■ Procedure — Rules regulatisig — Validity of. 

Under C. P. C. of 1908, rules relating to all procedure are 
competent, unless the Iwdy of the code contains something 
inconsistent with them. {Lord Sumner.') Sabitri 
Thakurain V . Savi. (1921) 48 I.A. 76 = 

48 C. 481 (491) = (1921) M.W.N. 159 = 33 C.L. J. 307 = 
19 A.L.J. 281 =23 Bom. L.B. 681 = 14 L.W. 362 = 

60 I.C. 274 = 40 M. L. J. 308. 

O. 1, Br. 1 to 7 — See under PRACTICE— PARTIES. 

O. 1, B. 8 — Defrauded persons — Representative ac- 
tion by one of, on behalf of himself and ail others — Main- 
tainability, 

A representative action by one of several defrauded per- 
sons on l)ehalf of himself and all others will not lie (205). 

Geoffrey Teionmouth Clarkson r, p. c. Davies. 

(1922) 32 M.L.T. 196 P.C. 

Ftnal decree— Applicability after, of O. I, AV. 8, 

10 atidO. 22, R, 10. 

Quxre, whether Ss. 32 and 372 of C.P.C. of 1882 are ap- 
plicable after final decree (255). {Lord Parker.) KaGHU- 

NATH Das V . Sunder Das khktri. 

(1914) 41LA. 261=42 0.72(81) -1 L. W. 687- 
16 M L.T. 363 -=(1914) M W.N. 747 = 18 C W.N. 1058 - 
16 Bom. LB 814 = 20 C L. J. 656 = 13 A. L J. 154 = 

24 I C. 304 - 27 M L. J. 160. 
Tengalai community — Class known as — Suit de- 
signed or framed to bind — Maintainability. 

whether there is any body that can be described 
as the Tengalai community, and whether a representative 
suit designed or framed for the purpose of binding for all 
time the Tengalai community is competent. {Lord Mac- 
naghten.) SadAGOPA ChaRIAR v, RAMA RAO. 

(1907) 34 LA. 93 (101) = 30 M. 185(190) = 
6 C.L. J. 566 = 11 C.W.N 686 -= 2 M.L.T. 204 = 
9 Bom. L. B 663 •= 4 A.L J. 333 = 17 M.L.J. 240. 

■ 0.1, B. 9~See PRACTICE— PARTIES— (1) MIS- 

JOINDER OF, (2) Non joinder of. 

O. 1, B. 10 — Final decree —Applicability after. Sec 

C.P.C. OF 1908, o. 1, R. 8 — Final Decree. 

O. 1, B. 10 (2) — Defendants added under — Date of 

institution of suit as regards — Limitation bar as regards 
them prior to- Effect on— Limitation Act of 190S, S. 22. 

When parties are added by the court after the institution 
of a suit under O. 1, R. lO (2), S. 22 of the Limitation Act 
provid^ that the date when they are added is to be deemed 
to be the date of the institution of the suit so far as they are 
concerned for purposes of limitation and the rights which 
hey may have acquired under the Limitation Act are 
therefore, sufficiently safeguarded. {Sir John IVal- 

Its,) Chockalingam Cheity V. Seethai achi. 

(1927) 66 L A. 7 = 6 E. 29 = 27 L.W. 1 = 


C. P. CODE (ACT V OF 1908), 0. 1, R, 10 (2>-(r^,//,/.) 

(1928)M.W.N. 20 = 4 O.W.N. 1231 = 32 C.W.N 281 = 

47 C.L.J. 136 = I.L.T. 40 B. 18 = 30 Bom. L. B. 220 = 

* ^ 237 = 26 A.L.J.' 371 = 

A.LR. 1927 P. C. 252 = 64 M.L.J. 88. 

Religious Endowment^TempIe— Suit by trustee on 

behalf of— Compromise improper of— Addition of parties to 
protect interests of worshippers— Propriety of. HINDU 

Law — Religious Kndowment — Tempi.e — Shebait 
OF— Suit by— Compromise improper of. 

(1908)35 1. A. 176 = 31 M. 236. 

O. 1, R. 11 — Misjoinder or non-joinder of parties 

See Under Practice — Parties. 

O. 2. B. 2. 

Applicability of. 

Application of. 

Bar under. 

Cause of action— Meaning of. 

Object and effect of. 

OBjEcnoN based on. 

Omits to sue— Meaning of. 

Portion of claim. 

Scope of— Extension of. 

SPLIITING PERMISSIBLE BUT UNNECESSARY COSTS 

DUE TO. 

Cases under. 

[M. B.— Under this head are collected in alphabeti- 
cal order all the cases in which the rule was or was not held 
to operate as a bar.] 

O. 2, R. 2— Applicability of. 

Test. 

The true test of the proper application of S. 7 of C. P. C. 
of 1859 to any particular case must be, whether there has 
been a splitting of the cause of action (197). (^SV.'' James 

Colvile.) Rao Kukun Sing v. Nawab Mahomed Fyz 
Am khan. (1871) 14M.LA. 187 = 10 B.L.B, 1 = 

2 Suth. 474 = 2 Sar. 722. 
O. 2, B. 2 — Application of. 

Duty of Court — Hardship tn individual eases — 

Consi derati on of — Propriety. 

There were, no doubt, good grounds of policy that caused 
the introduclion into the Code of Civil Procedure of the 
provisions (O. 2, R. 2) which in the result of this case, will 
involve the appellant in some pecuniary loss, and it is the 
duty of the court to interpret and carry into effect those 
rules uninfluenced by the consideration of the individual loss 
that may lx; occasioned by disobedience of the provisions 
(120.) i^Lord Bnchmasier.) KISHAN NaraiN v, PaLA 

Mal. (1922)60 I A. 116 = 4 Lab. 32 = 

25Bom L.B. 220 = 32 M.L.T. 41 = 27 C W.N 802 = 

38 C.L.J. 126 = 18 L.W. 341 = 9 O. & A.L.B. 488 = 
A.LB. (1922) P.C. 412 = 72 I.C 187 = 44M.LJ. 123. 

O, 2, R. 2— Bar under. 

• -Test, 

In all cases in which ('.P.C. of 1859, S. 7, is pleaded as a 
bar to a second .suit, the correct test is, whether the claim 
in the new suit is, in fact, founded on a cause of action dis- 
tinct from that which was the foundation of the first suit 
(605). {Sir James IV. Colvile.) MOONSHEE BUZLOOR 
RUHEEM l'. SHUMSOONNISSA BEGUM. 

(1867) 11 M.I.A. 661 = 8 W.B.P.C. 3 = 2 Suth. 69 = 

2 Sar. 259. 

O. 2, R. 2 — Cause of action — Meaning of, 

Larger and wider relief — Party entitled to — Suit 

by, limiting claim ^Subsequent suit for balance — Main- 
tainability. 

The cause of action in O. 2, R. 2 of C. P. C. of 1908 is 
the cau.se of action which gives occasion for and forms the 
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O. 2, R. 2— Cause of action— Meaning of— 

foundation of the suit, and if that cause enal)les a man to 
ask for larger and wider relief than that to which he limits 
his claim, he cannot afterwards seek to recover the balance 
by independent proceedings. {Lord BitckmasUr.) MUHAM- 

maO Hafiz r’. Muhammai:) Zakariva. 

(1921) 49 I. A. 9 (15) = 44 A. 121 (126) = 20 A.L J. 17 --= 
35 eX.J, 126 = (1022) M.W.N. 89 = 26 C.W.N. 297 = 
15 Xj W 377 = 24 Bom. Ij.B, 341 30 M.L.T. 224 = 

1 P. W. R. 1922 = 3 Pat. L.T. 279 = 
A,I.R. (1922)P.C. 23 = 65 I,C. 79 = 42 M L.J. 248. 

O. 2, R. 2 - Object and Effect of. 

Ss. 42 and 43 of C.P.C. of 1882 are aimed against a 

multiplicity of suits in respect of the same cause of action, 
and shortly stated, they enact that if a plaintiff fails to sue 
for the whole of his claim or remedy in respect of a particu- 
lar cause of action he shall not afterwards sue in respect of 
the portion so omitted or relinquished (145). {Lord Rohsoit.) 
Maung PE Ma Lon Ma Gale. (1911) 38 I. A. 140 = 
38 C. 629 ( 637 - 8 ) = 13 Bom L.R. 464 = 16C.W N. 766 = 

8 A L.J. 739 = 14 C.L.J. 15 = (1911) M.W.N. 397 = 

4 Bur. L T. 153 = 6 L.B. R 18 = 10 M.L T. 479 = 

111 C. 497 = 21 M.L.J. 749. 

Scru/soCE\},nNC\\ U, PROCEDURE CODE, 1880, 

34^ (1913) 41 1. A. 142(148). 

O. 2, R. 2 — Objection based on. 

Time for lakinji—AppCiil—ObiceiioN for first time 

in — Maintainability — Conditions. c f' -o (' ( 

An objection founded upon Ss. 42 and 43 of C. 1 . L. ot 
1882 should be treated as a preliminary point, and, when no 
notice of the point is given l)y the defence either in h.s 
defence, or at the trial or in the grounds of ^ppea first 
delivered, he should not be allowed to raise he point n he 
court of appeal except upon terms which will indemnify the 

plaintiff for his omission to raise it 

MaUNO e29 (637)» 

13 Bont. B, K. 

4 Bur L. T. 163 = 6 L- B. R. 18 = 10 M. L. T. 479 

HI. C. 497 = 21 M.L. J. 749. 

0.2, P. 2 — Omits to sue— Meaning of. 

Accidental or involuntary omissions if included. 

The words of S. 7 of C. P. C. of 1859 are If a 
plaintiff relinquish or omit to sue for any portion of his 
claim." It plainly includes accidental or 
omissions as well as acts of deliberate relinquishment (6(H-b). 
{Sir James W. Colvile.) MOONSHEE BUZLOOR KUHEEM 

V. Shumsoonnissa Begum. (1867) 11 M. I. A. 551 

8 W. R P. C. 3 = 2 Suth. 59 = 2 Sar. 269. 

O. 2, R. 2— Portion of claim. 

Right not known to party not a. See under this 

rule— Cases under— RIGHT NOT KNOWN TO PLAINTIFF 
AT TIME OF PRIOR SUIT. 

(1888) 16 I. A. 106 (112) = 15 C. 800 (808). 
O. 2, R. 2— Scope of— Extension of. 

Objection to—Duty of Courts. 

No one would l>e anxious to stretch or strain the language 
of O. 2, R. 2 of C. P. C. of 1908 in order to cover a case 
where, if it be made applicable, it is obvious that the 
plaintiffs may suffer a substantial wrong. {Lord Buck- 

master ) Muhammud Hafiz v. Muhammud Zakariya. 

(1921) 49 I. A. 9 (13)= 44 A. 121 (125) = 
20 A.L. J. 17 = 36 C. L.J. 126= (1922) M. W. N. 89 = 
26 C.W.N. 297 = 16 L. W. 377 = 24 Bom. L. R. 341 = 
30 M. L. T. 224 = 1 P. W. B. 1922 = 3 Pat. L. T. 279 = 
A. I. R. (1922) P. C. 23=661. C. 79 = 42 M. L J- 248. 


C. P. CODE (ACT V OF 1908)— (6V///a'.) 

O. 2, R. 2— Splitting permissible but unnecessary 
— Costs due to. 

Order as to. 

If ihe Court is of opinion that a plaintiff has unneces- 
sarily severed his claims, it may, of course, punish the 
plaintiff by the exercise of its discretion as to costs (145-6). 
{Lord Robson). MAUNG PE. v. Ma LON Ma GaLE. 

(1911) 38 I. A. 140 (145-6) = 38 C. 629 (638) = 
13 Bom. L. B. 464= 15 C. W. N. 766 = 
8 A.L J. 739 = 14 C. L. J. 15 = (1911) M. W. N. 397 = 
4 Bur. L T. 163 = 6 L- B. R. 18 = 10 M. B- T. 479 = 

11 I. C. 497 = 21 M. L. J. 749. 

O, 2, R .2— Cases under Rule. 

— Accretion — Nexv accreti cm after suit — Fresh suit in 

respect of. 

The question whether land is formed by gradual accre- 
tion depends on evidence. Suing for a new accretion after 
a former suit is not a splitting of action, within the meaning 
of S. 7 of C. P. C. of 1859. (169-70). PahaLWAN 
Singh v. Maharajah Muhessur Bukhsh Singh 
BAHADOOR. (1871) 9 B. L. B. 150 (P. C.) = 

16 W. R. P. C. 5 = 2 Sar. 683 = 2 Suth. 442. 

Award — Sum found due under — Portion of — Suit 

for — Suit subsequent for the remainder. Sec ARBITRATION 

— Aw ard*- Sum found due under— Portion of. 

(1913) 41 I. A. 142 (149). 

Award — Sum found due under — Pro-notes executed 

for — Suit u)X)n — Dismissal of — Suit subsequent for amount 
found due under award. Sec CevlON CivTL PROCEDURE 

Code, 1889— S. 34— Award. (1913) 41 I. A. 142 (148). 

Burmese Buddhist Law — Divorce — Husband’s suit 

for, based on wife’s misconduct — Decree granting — Partition 
— Suit subsequent by him against wife for. See BURMESE 

Buddhist Law'— Divorce— Husband’s Suit for, 

BASED on W'IFE’S MISCONDUCT. 

(1911) 38 I. A. 140 (145) = 38 C. 629 (637-8). 

Cause of action — Larger and wider relief — Cause of 

action entitling party to— Suit limiting claim in case of — 
Subsequent suit for balance — Maintainability. C.P.C. 

of 1908, O. 2, R. 2 — Cause OF Action— Meaning. 

(1921) 49 I. A. 9 (15) = 44 A. il21 (126). 

Causes of action distinct — Separate suits in 

respect of. 

S. 7 of P. C. of 1859 does not say that every suit 

shall include every cause of action, or every claim which the 
party has, but “ every suit shall include the whole of the 
claim arising out of the cause of action,” — meaning the 
cause of action for which the suit is brought (1 19). {Sir 
Barnes Peacock). RAJAH OF PlTTAPUR v. VeNKATA 

Mahipati Surva. (1886) 12 I. A. '116 = 

8 M. 620 = 4 Sar. 638. 

S. 7 of C. P. C. of 1859 does not say that every suit 

shall include every cause of action, or every claim which the 

party has, but 'every suit shall include the whole of the 
claim arising out of the cause of action ’ —meaning the 
cause of action for which tlie suit is brought. 

Where the claim in a subsequent suit did not arise out of 
the cause of action which was the foundation of the former 
suit, held that the sul)sequent suit was not barred under • 
7 of C:. P. ('. of 1859 (111-2). {Lord Macnaghten). 
Amanat Bibi 7'. IMDAD Husain. 

(1888) 15 I. A. 106 = 16 C. 800 ( 807 - 8) = 6 Sar. 214. 

S. 43 of C. P. C. of 1882 does not say that every 

suit shall include every cause of action or every claim which 
the parly has. but every suit shall include the whole of tn 

claim arising out of the cause of action, meanmg the cau. 

of action for which the suit is brought 

Richard Couch.) MAHOMED K*ASAT ALI 7^. MU^UMUI 

HaSIN BaNU. (1893) 20 I. A. 156 = 21 a 

6 Sar. 374 = R. and J.’s No. 133(OudD)- 
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C. P. CODE (ACT V OF 1908)— 

Or. 2, R. 2— Case sunder— (CV/z/f/.) 

Causes of action inconsistent and mutually exclusive 

— Separate suits in respect of. (SW CEYLON CiviL 

Procedure Code— S. 34— Award. 

(1013) 411. A. 142(148). 

— Conversion — Deceased — Conversion of goods of — 

Suit for — Legacies bequeathed by her — Suit subsequent for 
payment of — Maintainability — Subject-matter of two suits 
same. See CONVERSION — DECEASED. 

(1925) 62 I. A. 214 (224) = 48 M. 312. 

Conversion — Several things — Conversion of — Suit 

to recover one thing — Suit subsequent to recover another. 
See CONVERSION— Several things. 

(1885) 12 I. A. 116 (119) = 8 M. 620. 

Deposit — Items of — Suits different in respect of. 

Company’s paper for Rs. 10,000, the subject of the suit, 
had been made over to the defendant together with two 
other sets of paper for Rs. 9,500, and Rs. 7,000, which were 
claimed in a previously instituted suit. The present claim 
was precisely the same as that for the other two sets. The 
only reason assigned for not suing for this paper in tlie 
former suit was that “ as the plaintiff was a purdah lady 
and unacquainted with reading and writing, she could not 
ascertain anything about the aforesaid paper.” It was 
stated that the mistake was discovered siibse(]uently, and 
that the cause of action arose on that subsequent date. 

The cause of action in the former suit seems to be the 
refusal of the defendant to restore, or his misappropriation of, 
the plaintiff’s property, which she says she entrusted to him. 
There is nothing to distinguish the deposit of this particular 
paper from the deposit of those which she dejxisiied with 
it, and has recovered in the former suit. It was a mere 
item of her demand, and is admitted on the face of lier 
present plaint to have been omitted from it foi no other 
reason than the very insufficient one before mentioned 'i lie 
Zilla Judge rightly held that the suit was barred under 
S. 7 of C.P.C. of 1859. i^Sir James Colvile.) MOONSHEE 
Huzloor RUHEEM V. Shumsoonnissa Regum. 

(1867) 11 M. I. A. 561 (605 6)==8 W. R. P. C. 3- 

2 Suth. 59 = 2Sar. 269. 

^Dndu Imw — Dant'/iter — Suit hy^ after death of 
mother {life tenant) for possession of house appertaining 
to father's estate — Maintainahility — Sjiit prior during her 
iifetime against^ inter alia, same defendant ta establish her 
reversionary right — Omission to include house in. 

During the lifetime of her mother, the life-tenant, tlie 
daughter of a deceased Hindu instituted a suit against, 
inter alia^ her aunt, seeking to establish her title to her 
father’s estate as heir in reversion on her mother’s death. 
In that suit the daughter omitted to include a house which 
appertained to the estate of her father but to which the 
aunt set up some sort of claim, field that that omission 
was not a bar, under O. 2, K. 2 of C. P. C. of 1908, to a 
suit instituted by the daughter after the death of her 
mother to recover pos.session of the house upon the footing 
that it formed part of her father’s estate and that the 
defendant, who claimed through the aunt, was in wrongful 
jxjssession of it. 

In the prior suit the daughter was not seeking, and could 
not then have sought, to recover posse.s.sion from the 
aunt of any particular item of property forming part of her 
father’s estate. The cause of action in the present suit 
arises out of tortious conduct on the part of the defendant 
or his predecessor the aunt in respect of the house, and is a 
cause of action distinct from that in the previous suit. 

The claim which the plaintiff is now making could not in 
fact have been made in the previous suit, {{ford 7'omlin), 
Mt. Jaggo Bai Utsava Lal. (1929) 30 L. W. 60 = 
66 lA.. 267 = 27 A.L,J. 716 = 33 C.W.N. 809 = 
10 P,L.T. 627 = 31 Bom. L.R. 891 = 6 O. W.N. 689 - 


C. P. CODE (ACT V OF 1908)— (cWr/,) 

Or. 2, B. 2— Cases under— (Cf^w/r/.) 

50 C.L.J. 52 = 117 I.C. 408 = A.I.B. 1929 *P.C. 166 = 

67M.3;j. 160. 

Hindu Law — Joint family — Member of — Properties 

purchased in names of different strangers to family at 
different times — Suits different for shares of, on ground 
that they are joint family property — Maintainability. See 

Hindu Law— joint family— Member of— Proper- 
ties Purchased in names of different Strangers 

TO FAMILY, ETC. (1873) 20 W. R. 460. 

Hindu Law- -Reversioner — Widow— Alienations 

different by, some as absolute owner and others as limited 
owner — Suits different to set aside — Not barred. See 

Hindu Law— Reversioner— Widow— Alienaiton 

BY— Different Alienations, etc. 

(1871)14 M.I.A. 187(19,8). 

Larger and wider relief— Cause of action entitling 

party to— Suit limiting claim in case of— Suit subsequent 
for balance. See C. P. C. OF 1908, O. 2, R. 2— CON- 
STRUCTION— WORDS— Cause OF ACTION. 

(1921) 49 LA. 9(15) = 44 A. 121(126). 
Mahomedan Law~Dower— Widow’s suit for— Sub- 
sequent suit by her as heiress- Maintainability— Causes of 
action in two suits different. Sec MaHOMEDAN Law — 

Dower— Widow’s suit i-ok- Suit subsequent by 

HER as heiress. ( 1893) 20 I. A. 156 (158-9) = 

21 C. 157 (162-3). 

— -Mortgage— Interest in arrear under— Suit for— Sub- 
sequent suit for principal— liar of— Conditions. See MORT- 
GAGE — Interest in arrear under — Suit for. 

(1921) 49 I. A. 9~44 A. 121 and (1922) 60 I. A. 116 = 

4 Lah. 32 

Several mortgages on same property in 
favour of same person — Different suits in respect of — 
Maintainability. A\v MORTGAGE— SEVERAL MORT- 
GAGES, ETC. (1902 29 1. A. 118(126) = 

24 A. 429 (438-9). 

Partnei>hii>— Accounts— Suit foi —Dismissal of, as 

barred by limitation— Specific sums realised before date of 
— Suit for sbare of — Maintainability. See PARTNERSHIP 

Accounts — Suit for — Dismissal of, as barred by 
LIMITATION. (1922) 49 I. A. 181 (194) = 46 M. 378. 
——-Pensions Act, \^7\~Certificate under—Absence o,~~ 
Dismissal of suit on ground of — Suit subseguent instituted 
after obtaining such certificate — Not barred. 

Where, owing to the absence of a certihcate under the 

Pensions Act, 1871, the court in a previous suit instituted 

by the plaintiff had no jurisdiction and was not competent 
to deal with the question of Malikana, held that a sub- 
sequent suit instituted by the plaintiff in respect of the 
Malikana, after obtaining the necessary certificate under 
that Act, was not barred under O. 2, R. 2 of C.P.C. of 1908. 

The plaintiff’s claim to the Malikana was not, in the 
circumstances of the case, part of the claim which she was 
entitled to make in the previous suit. {Lord Tomlin,) 
MT. jAGGO Bai V, Utsava Lal. (1929) 30 L. W. 60 = 
56 I.A. 267 = 27 A.L J. 716—33 C.W.N. 809 = 
10 P.L T. 627 =31 Bom. L R. 891 = 6 O.W N 689 = 
50 C.L.J. 62 = 117 I.C. 498 = A.I.R. (1929) P.C. 166 = 

57 M.L.J. 160. 

Property— Claim to— Different grounds of— Suits 

different based on — Maintainability, 

Where plaintiff in a former suit saw fit in that suit to 
admit that no portion of the land, then sued for, was in- 
cluded within the limits of her talook as originally settled 
and defined by the d nvl, but that she had, as talookdar of 
that talook, acquired title to it as towfecr : 

Held, that she could not, under S. 2, Act VIII. 1859, 
bring her present suit and claim to Pall back upon the other 
title. 
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Or. 2, R. 2— Cases under— 

In the former suit plaintiff alleged that she acquired title 
to the land in dispute as tmvfecr, that is, that by gradual 
squatting or encroachment she had enlarged the Ixjundaries 
of her talook, and by bringing the land into cuUivation had 
acquired a preferable right to have the settlement made 
with her. Now it is perfectly clear that the real question 
in issue between the parties then was whether the lands 
then sued for, which included the land now sued for, 
belonged as of right to the talookdar, or to the defendant ; 
and it was open to the plaintiff in that suit to shape her 
title in either of three ways. She might have said that the 
whole of the land then claimed was torvfeer land ; or she 
might have said, a portion of the land fell within the talook 
as originally settled, and the residue towfecr land ; or she 
might have put her case in the alternative, and have said 
that she had good title to a portion as her original land, 
but that, should the proof of that fail, that portion also was 
to be considered as ttnofcer land. With the full knowledge 
of all the circumstances, she chose to shape her claim in the 


C. P. CODE (ACT V or 1908)— (6W//.) 

Or. 2, R. 2 — Cases Mn^ev—iContd.') 

Will — Realty and personalty bequeatlud uruier — 

Suits different in respect of — Maintainability. 

The appeal arose out of a suit brought by the respondents 
to recover, inter alia., a half-share of certain moneys, jewels, 
and effects which they claimed under the will of one B. The 
question for decision was whether the suit w'as barred under 
S. 7 of C. P. C. of 1859 by reason of the non-claim in res- 
pect of the suit property in a prior suit (O. S. 12 of 1872) 
brought by the respendents against the same defendant. 

The will of B, under which the respondents claimed the 
suit personal property, also devised to them the estate Vira- 
varam. The defendant had applied to have the estate re- 
gistered in her name. The respondents, having unsuccess- 
fully resisted that registration, instituted O. S. 12 of 1872 
to obtain cancelment of the registry, and obtained a decree 
in their favour, which was affirmed by the High Court. 
They afterwards instituted the suit out of which the appeal 
I arose to recover the personal property bequeathed to them 
under the same w ill of B but withheld by them from the 


first form without any alternative. It is now urged that she 
has now a right to fall upon the other title. It appears to ' 
their Lordship.s that the contention cannot prevail against 
the clear terms of the section. They are clearly of opinion 
that the cause of action in both suits is the dispossession of 
the appellant by the fixing of the boundry which is now 
complained of, and the consequential affirming of the 
defendant’s possession. 

This case does not fall within the principle of the decision 
{snpra 1) of Dnr^a PursluiiPs case, because here no new 
circumstances have at all intervened. Here the matter in 
dispute throughout was the title of the talookdar to the ^ 
land in question and the possession which she had there- 
by acquired, and it is perfectly clear, upon the proceed- 
ings in the earlier suit, that her right in any way to this 
land was capable of being therein determined. Ihe prin- 
ciple of the Kattama Nanchcar's case i^snpra 3) applies 
to the present case. This case is even stronger than that 
case, inasmuch as in the latter the party was a defendant in 
the first, and plaintiff in the second suit ; while in t^his case 
the appellant is plaintiff in both suits, and as .'^uch had in 
lx)th the means of shaping her case as she chose. 
WOOMATARA DEBIA KRISTOKAMIN EE DOSSEE. 

(1872) 11 B. L. R. 158 - 18 W. R. 163 - 2 Suth. 653 = 

o wd/ir« 144* 

Property — Possession of — Suit for, as proprietor j 

Dismissal— Redemption on foot of n^ortgage--^ubsequent ■ 

suit for — Maintainability. See C. P. ^ o'l- 

POSSE^SION OF PROPERTY. (1888) 16 I.A. 10b fill 

±5 C* oUO v^qU/-o^. 

- -Right not known at date of prior suit Suit ftesh 

in respect of. 

A right which a litigant possesses without knowing or ever 
having known that he possesses it, can hardly be regarded 
as a “ portion of his claim ” within the meaning of S. / of 

C. P. C. of 1859 (112). ^Lord AMANAI 

iMDAi) Husain. \ 9^14 

16 C. 800 (808)= 5 Sar. 214. 

Vendor and purchaser— Purchaser— Possession of 

property purchased — Suit for-Dismissal - 
money— Fresh suit for recovery of. See VENDOR AND 

PURCHASER-PURCHASER--POSSKSION Of^’^OPERTY 

PURCHASED — Suit for. (1891) 18 I. A. 

Vendor and purchaser— Purchaser— Possession of 

property purchased and damages— Suit for— Dismissal— 
Sprite peformance— Fresh suit for. See VENDOR AND 
P^CHASER— PURCHASER— POSSESSION OF PROPERTY 

AND Damages. (1901) 28 I. A. 221 (226-7) 

24 M. 491 (603-4). 


defendant. 

Held, affirming the High Court that the suit was not 
barred under S. 7 of P. C. of 1859. 

The claim in respect of the personalty was not a claim 
arising out of the cause of action which existed in conse- 
quence of the defendant having improperly turned the 
plaintiffs out of possession of Viravaram, It w’as a distinct 
cause of action altogether, and did not arise at all out of 
the other. It is not like the case of one conversion of 
several things. The correct test is, w*hether the claim in 
the new suit is in fact founded on a cause of action distinct 
from that which was the foundation of the former suit. 
Their Lordships are of opinion that the claim in respect of 
the personalty was founded on a cause of action distinct 
from that which was the foundation of the former suit. 
\siy Barnes Peacock.') RAJAH OF PllTAPUR v. VENKATA 
MAHiPA'ri Surya. (1886) 12 I. A. 116 = 

8 M. 620=4 Sar. 638. 

— O. 2. R. 2. Expl.— Privision in — English law — - 
distinction. 

The Illustration (Explanation) given to O. 2, R. 2 of 
C. P. (*. of 1908 shows that a personal claim for the mort- 
gage money under a mortgage and the enforcement of the 
security for the debt are to be regarded as one and the same 
cause of action. This provision is in-marked distinction to 
the law of this country, where a mortgagee is at lil^erty to 
appoint a receiver under his deed to sue for the debt and to 
take proceedings for sale or foreclosure independently and 
at the same time. It is important, therefore, in considering 
the effect of the Code to bear in mind that its obvious inten- 
tion is to establish a rule of law different from that accepted 
here. {Lord Buckmaster.) KiSHAN NARAIN v. PaLA MAL. 

(1922) 60 I. A. 115 (117-8) = 4 Lah. 32=72 I. C. 187- 
26 Bom. L. R. 220-^ 32 M. L. T. 41 = 27 C.W.N. 802 = 
38 C. L. J. 126-18L.W. 341 = 9 0. & A. li. R-488- 

A. I. R. 1922 P. C. 412-44 M. Ii. J. 12d. 

O. 2, R. Z^fAimilord— Tenants different of differ- 
ent lands — F.jectment suit single against — Evidence ^PP f 
cable to one tenant — Use of, against another— Irregularity 
-^Waiver— Objection in appeal— Maintainability. 

In disregard of the provisions of the Code of Civil Proce- 
! dure, the plaintiff united in the same suit not merely sevCTai 
causes of action, but several actions or suits 
1 defendants, with the result that in effect the litigation 

i was conducted and treated throughout as though 

i fendants were a community with common interests, i n 

evidence against each defendant was not kept distinct, 
nevertheless the plaintiff did not take exception when the 
evidence was tendered at the trial. 
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In an appeal by the plaintiff to the Privy Council, held, 
that he could not for the first time take the objection that 
the evidence as to each defendant was not kept distinct and 
that much of the evidence used against him (the plaintiff) 
was not relevant. 

The plaintiff cannot now be heard to object to the use of 
evidence to which the irregularity of his procedure has given 
relevance. Lawrence Jettkim.) SetukaTNAM Aivar 

V, Venkatachala Goundan. 

(1919)47 LA. 76(86-7) = 43M. 667 (578) = 
25 C.W.N. 485 = 18A.L.J. 707=56 I. C. 117 = 
27 M. L. T. 102 = ( 1920) M. W. N. 61 = 11 L. W. 399 = 

22 Bom. L. B. 578 = 38 M. L. J. 476. 

O. 2, Rr. 3 and 4 — Landlord — Rent in arrear — 

Establishment of title — Suit for both — Propriety. Sec 

Landlord and Tenant— Landlord— Rent in ar- 

KEAR. (1866) 10 M. 1. A. 438 (449-61). 

Rent — Mesne profits — Claims for — Joinder of, in one 

suit — Propriety. See LANDLORD AND TENANT— LAND- 
LORD— RENT— MeSNE Profits. 

(1866) 10 M. 1. A. 438 (451). 
O. 2, R. 4 — Hindu widow — Husband’s share in 
moveable and immoveable property of family — Suit for — 
Misjoinder — Suit when not bad for. See HINDU J.AW — 

Widow — Husband’s Share in Move.able and etc. 

(1903) 31 I. A. 10 (16) = 31 C. 262 (272). 


O' 2, R. 7 — Causes of action — Misjoinder or non- 
joinder of. See Under PR.ACriCK— CAUSE OF ACTION 
O. 3, Rr. 1 & 2 — hxecution Petition — Authorised 
iz^ent of decree-holder — Pleader appointed by — Presentation 
of petition by — Validity. 

The api>ellants, who held a decree, were resident within 
the local limits of the jurisdiction of the Court within which 
limits an application for execution of the decree was to be 
made. They executed a special power-of attorney in favour 
of R, authorising him on their behalf to, amongst other 
things, “execute vakalat to vakils, to sign execution peti- 
tions, and put in affidavits and to conduct all necessary pro- 
ceedings ” in the suit. R authorised a pleader to appear in 
the Court in question to present an execution verified by 
him, R. The execution petition was to be presented on 
Ixjhalf of the appellants. The pleader presented in Court an 
execution petition by him, and the writing appointing him to 
make the application embodied in the petition. 

lleldy that the |XJtition was validly presented. {LtJrd 
Atkinson.) THIRUVENKATASAMI IYENGAR 7 '. PAVADAI 

PlEbAI. (1921) 48 I. A.634=44M. 736- 

14 Ii. W. 244 = (1921) M. W. N. 662-26 C.W. N. 376- 


\ 


24 Bom. L. R. 606 = A. I. R. 1922 P. C. 225- 

70 I. C. 281 = 41 M. L. J. 643 

0. 6, R. 20 — Isubstituted serzace — Condition prccc 

dent to — Proof of — A^ecessity. 

In cases of substituted service, that is, service substitutec 
for the personal service which the Statute requires wherevei 
it is practicable, the Courts should take care to be satisfice 
that the condition, on which alone substituted service ‘u 
good, exists, namely, that the person who ought to be served 
I>ersonally is keeping out of the way. It will not be suffi 
cientto show that the notice has been attached to the door 
unless the condition which renders such a mode of servict 
good has been first established to the satisfaction of th< 
t.ourt. Ram CHUNDER DuIT 7 /. jUGHESH CHUNDEfr 

(1873) 19 W. R. 363 = 12 B. L. R. 229 = 


^ c i> ^ 2 Suth. 836 (840) = 3 Sar. 248 

TM K* 4— Fraud— Plea of. Practice- 

1 LEADINGS — Fraud. 

* R- 14 Pleadings' — Signature of parties in- 

of 1817 and 1819. LIMI 
(15)— MORTGAGE— Re 

PEMFXION. (1900) 27 I.A. 103 (107) = 27 0. 1004 (1011 



C. P. c. (ACT V OP ld0B)^(Contd.) 

O. 6, Rr. 14 and 16 — Applicability — Corporation- 

Suit by or on beJialf of — Applicability to* 

S. 5l of C. P. C. of 1882, which regulates proceedings 
taken by or on behalf of ordinary plaintiffs, does not apply 
to suits by or on behalf of corporations within S. 435 of <b 
V. C. of 1882 (142). {Hon. George Dcnnian.) DELHI AND 
LONDON Rank 7'. Oldham. (1893) 20 I. A. 139= 
21 C. 60 = 6 Sar. 331 = R, & J’s No. 130 (Oudh). 

Co-plaintiffs — Signing and verification of plaint in 

case of— Signature and verification by one only — Sufficiency 
of. 

The suits out of which the appeals arose were instituted 
to recover moneys alleged to be due to M, G and K jointly, 
on an account acknowledged and signed. 

On the face of the plaints the three joint creditors were 
named as co-plaintiffs. The names of G and K had not l>een 
struck out, nor did they, or either of them, attempt to repu- 
diate the suits. Hut still it was contended that M was the 
sole plaintiff, because the plaints were signed and verified by 
him alone. 

fields that that was immaterial. 

There is no rule providing that a person named as a co- 
plaintiff is not to treated as a plaintiff unless he signs 
and verifies the plaint. {Lord Alacna^hlcn.) MOHINI 
MOHUN D.^S V. BUNGSI BUDDAN SAHA D.AS. 

(1889) 17 C. 680 (582) = 5 Sar 498. 

O. 6, R. 15—Pleadi ngs — Informati on and belief — 

Averment upon — Sufficiency of, as to a fact. 

An averment upon “ information and belief ” is suffici- 
ent as to a fact within the defendant’s knowledge and not 
within the plaintiff’s (83). {Mr. Justice IVillcs.) JUITEN- 

DROMOHUN Tagore r-. Ganendromohun Tagore. 

(1872) Sup. I. A. 47 = 9 B. L. R. 377 = 18 W. R.359 = 

3 Sar. 82-2 Suth. 692. 

O. 6, R. 17 — Ideadings — Amendment of. A'tv PRAC- 
TICE— PLEADINGS— AMENDMENT OF. 

O. 6, R. 17 ; O. 7, R. 11 (a) — Plaint not disclosing 
cause of action— Procedure proper on-Amendment of plaint 
— Rejection of it — Dismissal of suit. 

In disposing of the case upon the defects of the plaint as 
not setting forth a good cause of action, the subordinate 
Judge ought not to have taken the course of dismissing the 
suit. If he did not allow an amendment as authorised by 
S. 53 of C. P. C. of 1882, he ought, in terms of the same 
seetjon, to have rejected the plaint. That, according to 
S. 50 of the Code of 1882, would have enabled the plaintiff 
to present a fresh plaint in respect of the same cause of 
action if he found himself in a position at any future time to 
make averments which would give relevancy to his action 
(122). {Lord Watsonf) GuNGA NaraIN GuPTA v. 
TiluCKRAM ChOWDHURY. (1888) 151. a 119 = 

16 C. 533(537-8) 5 Sar. 168. 

0.6, R. 17; O. 7, R. 11 — Plaint not disclosing cause 
of action — Procedure proper on — Dismissal of suit — No 
objection in Courts below to — Objection not given effect to by 
Prizy Council 

The Sub-Judge dismissed a suit on the ground that the 
plaint did not disclose a cause of action, instead of allowing 
the plaint to be amended under O. 6, R. 17, or rejecting it 
under O. 7, R. 11 of C. P. C. of 1908. No objection was, 
however, taken in the court below to the form of the judg- 
ment, which was the same in both courts, dismissing the 
action. And no objection was stated in the appellant’s case 
to the Privy Council or raised by his counsel. 

Held that, in those circumstances, and in view of the fact 
that the time limited for bringing an action to set aside 
the judgment had already elapsed, the ends of justice would 
be served by permitting the judgment of the court below to 
stand ip its then form, dismissing the action (122)i 
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{I.ord IValsou.) CUNGA NARAIN GUPTA TiLUCKRAM 

CHOWDHURY. (1888) 16 I. A. 119 — 15 C. 633 (538) = 

6 Sar. 168. 

^O. 6, R. 18 ; O. 7, R. 11 — Amendment of plaint — 

Order for — Refusal to eomplyivith — Rejeetton of plaint on 
ground of—Propriety. 

A plaint was filed by the Raja of Bobili against the appel- 
lant, who might be shortly described as the Maharaja of 
Vi/ianagaram. The objection taken to the plaint was that 
the defendant was described on the face of that plaint by 
titles which did not correspond with the full titles to which 
he was entitled, and by which he ought to have been describ- 
ed. There was absolutely no doubt or dispute whatever as 
to the legal right of the appellant to bear those titles which 
he claimed to bear ; and there was no difficulty whatever in 
ascertaining them, for they were given in the Gazette. 

The trial Judge thought that the defendant’s objection 
was made out and he directed that the plaintiff should have 
liberty to amend his plaint by amending the description of 
the defendant, in accordance with the description which had 
been given to him in the Gazette. The Judge gave the 
plaintiff a week’s time for the purpose, and directed that in 
default the plaint should stand dismissed. The plaintiff 
declined to amend his plaint, and failed to do so The 
Judge them rejected the plaint under S. 29 of C. P. C. of 
1859. On appeal the High Court reversed the order of 
rejection, holding that, as the identity of the appellant had 
been ascertained by the imperfect description, the order to 
reject the plaint ought not to have been made.^ 

fields reversing the High Court, that the Judge of the 
civil court was competent to pass the orders which he passed, 
and that he exercised a sound discretion in first requiring 
the plaintiff to amend his plaint, and afterwards in rejecting 
that plaint when the first order had been contumaciously 
disobeyed (450). Maharaja of Vizianagaram^. 

Zemindar of bobili. (1872) 12 B. B. R. 

2 Suth. 689=7 M. J. 340 = 18 W. R. 301 = 3 Sar. 166. 

Or. 7, R. (1) (c)— Description of defendant. 

Honorable ” if part of. 


The term “ honorable ” is less matter of description 
within the meaning of Art. 26 of C. P. C. of 1859 than a 
mere honorary distinction, applying to those who are mem- 
bers of the Council (450). ^ 

Quaere, whether the court can insist upon the term Hono- 
rable ” being stated in the plaint in describing the defendant 
(450). MAHARAJA OK ViZIAN.AGARAM Z'. ^^MINDAK OK 
BOBILI. (1872) 12 B. L.E. 443 = 18 W. R. 301- 

^ 3 Sar. 165=2 Suth. 689=7 M. J. 340. 

Titles— Description by— Necessity— Other desc rip- 

tion indicating clearly identity of defendant not enough. 

It is not the true construction of the Act in question (C. 
P. C. of 1859, S. 26) to say that where a man has titles, the 
claim to which titles cannot rationally be disputed, and by 
which he is generally known, all that the Code requires is 
that he should be described in such a way that the identity 
of the defendant may be ascertained (450). MAHARAJA 
OF VIZIANAGARAM v» ZEMINDAR OF BOBILI. 

(1872) 12 B. L. R. 443 = 18 W. R. 301 = 3 Sar. 165 = 

2 Suth. 689 = 7 M J. 340 = 

Titles Description by — Wanton refusal of plaintiff 

as regards — Duty of Court in case of. 

If a plaintiff from animosity, from pique, or anything in 
fact but a bona fide dispute as to the right to a title, o^ti- 
nately refuses to give his adversary that title by which he 
Is generally recognised, the Court ought not to permit or 
sanction that species of insult, as insult, no doubt, it would 
be treated not only in India but even in other countries 
(449J. Maharaja of Vizianagaram v. 

Bobili. (1872) 12 B. Ii. B. 443 = 18 W. R. 301- 

g Suth. 689=7 M. J,340 = 3Sar. 166. 
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Or. 7 E (1) (c)— Description of defendant— (Ct^w/e/,) 

'Titles if part of. 

Upon the proper construction of the Civil Procedure Code 
of 1859 the description contemplated by the 26th article 
thereof includes all those titles by which the party is gener- 
ally known (449). MAHARAJA OF VIZIANAGARAM v. 

Zemindar of Bobili. (1872) 12 B. L. B. 443= 

18 W.R. 301 = 2 Suth. 689 = 7 M. L. J. 340 = 3 Sar. 166. 

O. 7, R. 3— Description of property— Plaint— Body 

and schedule of— Variation between— Decree for property 
in case of — Property passing under. See DECREE — PRO- 
PERTY SUED FOR— Descriptions of, etc. 

(1880) 7 C. L. B. 404. 

O. 7, B. 6 — Limitation — Exemption from law of— 

Grounds of— Statement in plaint of— Necessity. 

The appellant comes into court admitting upon the face 
of his plaint that he is out of possession, and has been so 
for more than 10 years. It lay upon him to establish that 
he was in possession up to the date on which he alleges that 
he was dispossessed ; or, failing in that, that the date at 
w hich he or some former proprietor of his estate was last in 
possession is consistent with a right to institute the suit. 
Act No. VIII of 1859, S. 32, shows that the plaintiff is 
Ixjundto satisfy the Court that his right of action is not 
barred by lapse of time . (337). {Sir James W, 

Rajah Saheb perhlad Sein v. Maharajah I^ajen- 
DER KISHORE SlNGH. (1869) I. A. 292 

12 W. B-P. 0.6 = 2 B.L. R.P. 0.111 = 2 Suth^226- 

O. 7, B. 11 — Amendment of plaint— Order for— Re- 
fusal to comply with — Rejection of plaint on grounds of 
Propriety. SeeC.V.C. OF 1908, O. 6, R. 18 ; O. 7, R. 11. 

(1872) 18 W.B. 301. 

Titles of defendant — Omission to specify — Rejection 

of plaint on ground of— Propriety— Dispute bona fide as to 

existence of titles — Effect. . , . 

Quare: whether, if there was a bona dispute in the suit 

or otherwise, as to the existence of the title claimed by the 
defendant, or as to the right of the defendant to bear a par- 
ticular title, the judge would in every case exercise a sound 
iliscretion in rejecting the plaint (449). MAHARAJA OF 

Vizianagaram r. Zemindar ok Bobili. 

(1872) 12 B-L.B- 443-18 W B- 301 = 3 Sar. 166 . 

0.7, B. 11;0. 6. R. 17 — IMaintnot disclosmg 

cause of action— Procedure proi^er on. 

0^6, IM;, 0.7, K.,1. («»»>«« “|<a. 

Q 7 R 11 ; O. 6, B. 18 — Amendment of plaint 

—Order for— Refusal wanton to comply 
plaint^oii ground of. .V. ^ 

L_0 7 E action — Plaint if dis- 
closes— Question as to-Points to be considered in ease of. 

In a case in which the question is whether or not a plaint 
discloses any cause of action, the court has nothing 
with the question whether the cause of ac|tioii, || 
stated, 1 x 1 well founded, or what may 

case (121). QSir Robert P. tollier.') IIRU KRJSHNA- 

CHARIAR Z'. KRISHNA.SWAMI Tata LHARIAR. 

,1879)6 I, A. 120-2 M, 66 (TO - 1 0_ L, 

Plaint not disclosing cause of 

Of suit. 119 (122) = 16 C, 633 (63^ 

Ptaint not disclosing cause of aetio'i ^ regard ^ 

some of the items claimed - Ke,ection of entire plain 

Tiff', irrumstance that a plaint does not disclose a go<^ 

,- pJse of action as regards some of the items claimed tbefem 
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0. P. C (ACT V OF 1908). Or. 7B. 11 (a)— (CV//A/.) 

will not justify the rejection of the whole plaint, if it dis- 
closes a good cause of action in respect of other items claim 
ed (124). (Sir Robert P. Collier!) TiRU KRISHNAMA 

Chariar V Krishnaswami Tata Chariar. 

(1879) 6 LA 120 = 2 M. 62 (66)= 6 C.L.R. 201 = 

4 Sar. 28 = 3 Suth. 620. 

Rejectioit of plaint on ground that it does not dis- 
close cause of action — Nature of proceeding. 

The rejection of a plaint under S. 32 of C. P. C. of 1859 
as containing no cause of action is a proceeding equivalent 
to what in England would be called judgment on demurrer 
(121). (Sir Robert P. Collier.) TiRU KRISHNAMA CHA- 
RIAR Krishnaswami Tata Chariar. 

(1879) 61. A. 120 = 2 M. 62 (63) = 6 C.L.R. 201 -- 

4 Sar. 28 = 3 Suth. 620. 

■ O. 7, R. 11 (a) and R. 13 — Rejection of plaint on 

groutui that it does not disclose cause of action — Effect 

Fresh suit in respect of same cause of action — AW barred. 

Where a plaint is rejected under S. 53 of C.P.C. of 1882 
on the ground that it is defective as not setting forth a good 
cause of action, the plaintiff can, under S. 56 of the same 
Code, present a fresh plaint in respect of the same cause of 
action on finding himself in a position at any future time to 
make averments which will give relevancy to his action. 
(Lord Watson.) GUNGA NARAIN GUPTA v. TILUCKKAM 
CHOWDHRY. (1888) 16 1. A. 119 (122) = 

15 C. 533 (637-8) = 5 Sar. 168. 

O. 7, B. 11 (c) — Appeal or plaint pre.senied with defi- 
cient court-fee — Procedure in case of — Opportunity to party 
to make up deficiency — Deficiency subsequently made up by 
him — Date of presentation of appeal or plaint in case of. 
See C.P.C. OF 1908, S. 149. 

O. 7, Rr. 13 and 11 (a) — Rejection of plaint on 

ground that it does not disclose cause of action — Effect — 
Fresh suit in respect of same cause of action — Not barred. 
See C. P. C. OF 1908, O. 7, K. 11 («) AND K. 13 — REJEC- 
TION OF PLAINT ON GROUND THAT IT DOES NOT DIS- 
CLOSE CAUSE OF ACTION. (1888) 16 I.A. 119 (122) = 

15 C. 633 (637-8), 

0-7,R. 14 (1) — Document not filed with plaint and 

not relied upon as basis of claim but treated only as a piece 
of evidence — Decree on foot of — Validity. 

The respondents sued the appellant and one M alleging 
that they (respondents) formed one tavazhi and M another 
tawazhi of a single undivided Mopla tarwad, of which M 
was the head. The main defence was that M Ijelonged to 
a separate tarwad altogether. In proof of their allegation 
that the division was into tawazhis only, the re.spondents 
relied strongly on a razinama or compromise petition, which 
was mentioned in, but not filed with the plaint. The High 
Court treated the razinama not merely as evidence, but as 
creating rights. Held, that the High (.’ourt erred in doing 
so. 

The plaintiffs did not sue on the razinama. They did not 
produce it in court when the plaint was presented, nor did 
they deliver it or a copy thereof to be filed with the plaint, 
and yet this U what the Code of Civil Procedure, 1882, 
S. 59, directs as regards a document on which a plaintiff 
sues. Nor was the document treated otherwise than as a 
piece of evidence in the trial court, And this is im|)ortant, 
for had it been put forward by the plaintiff as creating 
rights then, a line of defence requiring evidence might have 
l)een adopted, which was unnecessary so long as the razi- 
nama was used merely as a piece of evidence (143), (Sir 
Lawrence Jenkins.) SULAIMAN t/. BlY.ATHTHUMMA. 

210 = (1917 ) M. W. N. 213 = 
21 C. W. N. 663 = 26 O.L. J. 273 = 19 Bom. L.R. 394 = 

r, « '.9 210 = 32 M. L. J. 137. 

O. 7, R. 14 (2)— of documents required by — 
Documents to be included in — Horoscope made by zvitness 


C. P. C. (ACT V OF 1908), Or. 7, E. 14 (2)-^(C ontd .) 

and to be referred to for refreshing his memory not one of. 
To prove the date of birth and the age of the plaintiff in 
a suit, one of his witnesses pioduced an almanack and horo- 
scope. Objection was taken to this document on the ground 
that it was not entered in the list of documents as required 

by O. 7, R. 14, C.P.C. , and it was rejected by the trial judge. 
Held, that he erred in doing so. 

'I he document was not one to be relied upon as a proba- 
tive document in itself, but it was a record made by the 
witness at the time, to which he was entitled to refer for the 
purpose of refreshing his memory (286-7). (Lord Philli- 
more.) BaNWARI LAL v. MaHESH. 

(1918) 46 1. A. 284 = 41 A. 63 (66) = 21 O.C. 228 = 
23C.W.N. 577 = (1919) M. W. N. 490 = 49 LC. 640. 

O. 7, R. 18 — Document not mentioned in plaint 

Rejection of— Propriety-Document proved satisfactorily 
and brought home to party affected. 

The plaintiff claimed to be the rightful shebait of a con- 
secrated picture or idol, to which peculiar sanctity was 
attached by the Bullow^ Acharjee sect or community of 
Vaishnavites ; and as incident thereto he claimed the things 
which had been offered to the idol, and the possession of a 
temple in Calcutta in which the idol had for some years been 
located. His claim was disputed by P, the principal defen- 
dant. The Calcutta worship was founded by the plaintiff’s 
grandfather in 1825, and the grandfather himself died in 
1826. The plaintiff, as the founder’s heir, would presumably 
be entitled to the shebaitship of the Thakoor ; but it was 
alleged as against his right that his family had never 
intervened in the affairs of the Thakoor since 1825. To 
refute that allegation, the plaintiff filed a document which 
showed that one S, a defendant in the suit and a partisan of 
the principal defendan. P, had, in the year 1878. through 
the agency of his jemadar, accepted the apix)intment of 
ordinary officiating priest of the Thakoor from the plaintiff. 
Some of the learned Judges of the High Court rejected that 
document, because it was not mentioned in the plaint, and 
because its custody was not clearly accounted for. Its exe- 
cution in the presence of several people was, however, 
positi vely deposed to by four witnesses, all vigorously cross- 
examined, and all totally unshaken in cross-examination. 
Further the person who could contradict it with effect, S,* 
was in court when the evidence against him was given, but 
he did not come forward to say a word about it. 

Held, that it was carrying mere suspicion too far w'hen it 
was allowed to get rid of a document so proved, and so 
allowed to pass by the person most nearly concerned in it 
(145). (Lord Hohhousc.) GOSSA.MEE Sree GkeEDHAR 
REEJEE?'. RUMANLOLLJEE GOSSAMEE. 

(1889) 16 1. A. 137 = 17 C. 3 (21) = 5 Sar. 360. 

— Document not produced with plaint — Admission of 

— Dnpropricty in — No reversal of decree on mere ground 
of. 

S. 39 of the Code of Civil Procedure of 1859 does not 
make the admission of any documentary evidence that is not 
brought in at the time of filing the plaint so improper as to 
be a ground of appeal against the ultimate determination of 
the suit by the court which has admitted it. The admission 
amounts at the most only to an irregularity (82-3). (Sir 
James Colvilc.) GOSHAIN Tota l-tAM v. RaJAH KicK- 
MUNEE HULLUB. (1869) 13 M. LA. 77 = 

3 B. L. R. P. C. 34 = 2 Suth. 263 = 

2 Sar.487 = 12 W. R.S2. 

Document not produced with plaint — Admission of 

— Objection to — P. C. appeal — Maintainability in. SeeV, 

C.— Appeal — Evidence — Document — Production 
OF— Delay in. (1869) 13 M. I. A. 181 (198). 

O. 8, R. 6 — Plaint — Allegations in— Admission in 

W'ritten statement of. See PRACTICE — PLEADINGS AD- 

MISSION IN. 
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-O. 8, E. 6 — Counter claifft — Person not a defen- 
dant to suit — Counter claim by. 

Ifeld^ that a counter-claim was bad, inasmuch as the 
|)erson, who counter-claimed, was not a defendant to the 
suit in which he preferred the counter-claim. {Sir John 
Edge,) MA IIaSHIM EBRAHAM METEK. 

(1919) 18 A.L.J. 335 = 32 C L J. 2U = 27M.Ii.T. 190- 

22 Bom. L. B. 531 =55 I. C. 793 = 

38 M. L. J. 353(360). 

■ Set-off — Aeeounts — Suit for — Plea of set-off in — 

Right of. 

Qua^re^ whether where the claim is not for the recovery of 
money, but for an account, a set off can be pleaded in 
answer to such a claim (56). {Lord Monkswellf) NAN 
KARAY PHAW 7', KO IITAW Ah. 

(1886) 13 1. A. 48=13C. 124 (135) - 4 Sar. 702. 

Set-off — Aivard — Mutual claims under — E(/ui table 

set-off in respect of — Right of. 

In an award by which the plaintiffs and defendants, who 
were menders of an undivided Hindu family became divided, 
the arbitrator had found certain sums due to the defendants 
and had declared that they should be paid out of the joint 
income. 

In a suit by the plaintiffs for their share of the receipts 
under a certain usufructuary mortgage by some of the defen- 
dants previously to the award alleging that the award had 
omitted to deal with them, held^ that the defendants were 
entitled to an equitable set-off in respect of the amounts 
declared due and payable to them against the plaintiff’s 
claim for their share of the joint income. {Mr. Ameer Ah.) 

Thakur Sheo Narain Singh v. Thakur Bishunath 
Singh. (1914) 18 C. W. N. 426 = 17 O. C. 33 = 

1 O. L. J. 169 = 22 I. C. 315 = 27 M. L. J. 128. 

Set-off — Question of — Issue not raised or even 

applied for on— P. C. appeal— Maintainability for first time 
In. {Lord Monkswell.) NAN KARAY PHAW KO Htaw 
AH. (1886) 13 I.A. 48 = 13 0. 124 (136)= 4 Sar. 702. 

Set-off — Unascertained sums — Set-off of one 

against another — Direction in decree for — Validity. See 

Decree— Unascertained sums. 

(1871) 14 M. I. A. 377 (385-6). 

O. 9, Br. 3 and Dismissal of suit under R. 3 

Or 8 — Test, 

Where the question was whether an order dismissing a 
suit in a case in which the defendant appeared and the 
plaintiff did not was an order under S. 110 or S. 114 of the 
Code of 1859, and the record of the case maintained by the 
Court stated in one place that the suit had been dismissed 
on default and in another that the decree was in favour of 
the defendant, //i’/.'/, that the order was one under S. 114 
and not under S. 110 and that a fresh suit in respect of the 
same cause of action was barred (74-5). {Sir Richard 

Couch.) Thakur Shankar Baksh v. dya Shankar 

(1887) 16 I. A. 66 = 16 C. 422 (430) = 6 Sar. 107. 

— O. 9, B. 8 — Dismissal of suit under — Appeal 

frerm. 

Quarrel whether an appeal lies against a dismissal of a suit 
regularly made under S. 102 of C. P. C. of 1882. {Sir 
Arthur iVilson.) KANHAYA LAL v. NATIONAL BANK 

OF India, Ltd., Delhi. 

(1910) 37 I. A. 80 (86) =37 C. 426 (438) = 
8 M. L. T. 1 = 11 C. L. J. 449 = 14 C. W. N. 694 = 
12 Bom. L. B. 430 = 6 I. C. 692 = 20 M. L. J. 470. 

Dismissal of suit under ^ in a case in which it could 

not have been dealt with under — Appeal from. 

Where a suit was dismissed under S. 102, C. P. C. of 
1882, in a case in which it could not have been dealt with 
uuder that section, held, that an appeal lay from the decree 


C. P. C. (ACT V OF 1908), Or. 0 B %^{CoHtd.) 

of dismissal. {Sir Arther Wilsonf) KaNHAVA LaL v. 

N.ational Bank of India, Ltd.. Delhi. 

(1910) 37 I. A. 80=37 C. 426 = 8 M. L. T.l = 
14 C. W. N. 594 = 12 Bom. L. B. 430= 
11 C. L. J. 449 = 6 I. C. 692 = 20 M. L. J. 470. 

Suit for two separate elaims — Dismissal of, on 

merits with regard to one- — Abandonment by plaintiff of 
other — Default of appearance at enquiry with regard to 
latter — Dismissal of 7oholc suit for default on ground of — 
Propriety. 

In a suit for (1) the amount which plaintiff had paid to 
release certain property from attachment at the instance of 
the defendant, and (2) damages on the ground of the ille- 
gality of the attachment, the trial Judge held that the claim 
relating to the sum paid to release the attachment was 
unsustainable, dismissed the suit with costs in so far as it 
related to the claim to recover the said sum, and directed 
the case to proceed on the question of damages. The plain- 
tiff thereuixjn petitioned that a decree might be drawn up 
embodying the dismissal of his claim for the money paid. 
That petition was dismissed, and thereupon the plaintiff 
absolutely withdrew from the claim for damages, but not 
from that for the recovery of the money paid. 

The trial Judge took evidence bearing upon the claim for 
damages, and the defendant gave evidence upon all the 
issues which had been raised, the plaintiff not appearing. 
In the result he dismissed the whole case for default under 
S. 102 of C. P. C. of 1882. 

Held, that the case was one not proper to be dealt with 

under S. 102 of C. P. C. of 1882. 

As to the principal claim of the plaintiff, that relating to 
the money paid to release the attachment, there was in 
substance a clear decision of the Judge adverse to the plain- 
tiff ; after which, in substance, no question as to that claim 
remained open in the court of first instance. As to the 
second claim, that for damages, the plaintiff having uncon- 
ditionally abandoned his claim, there remained nothing in 
substance to be tried. {Sir Arthur Wilson.) KaNHAYA 

LAL 7/. national Bank ok India, Ltd., Delhi. 

(1910)37 I. A. 80 (86) = 37 C. 426 (437-8) = 
8 M. L. T. 1 = 11 C. L. J. 449 = 14 C. W. N. 594- 
12 Bom. L. R. 430 - 6 I.C. 592 = 20 M. L. J- 470, 

O 9, Br. 8 and 3 — Dismissal of suit under K. 3 or 8 

—Test See C.P.C. OF 1908, O. 9, Kr. 3 AND 8. 

(1887) 15 I.A. 66 (74-5) = 15 C. 422 (430). 

O. 9, Br. 8 and 9 — Dead plaintiff — Suit of—Dh- 


missal for default of^Propriety— Restoration of suit at 
instance of Legal ReprcscfUative^Dikerent perwer as to. 
Rules and orders dealing with the case of non-appear- 
ance of a suitor are inapplicable to the situation which 
arises when the suitor is dead. The principle of forfeiture 
of right in consequence of a default in procedure by a party 
to a cau*e is a principle of punishment in respect of 
default and can have no application to a dead person who 
cannot be said to commit default by not appearing. 

When a suit was called on for hearing plaintiff wai noi 

present and the suit was accordingly dismissed for . 

At the time the plaintiff was dead, a fact not known to he 
Court. Subsequently within six months of ‘^e death ( 
period limited by Art. 176 of the Limitation Act of IW, 
^plication was made by the p aintiff’s 
R 9 to have his name substituted in place of his 
father. The Court granted the application and directed t 

view of the death of the plaintiff subsequently 

» .h. C..,,. .h. .,d,r o, f -If 

was wrong and to prevent an abuM o and 

Court U had ample power both under \ 

under its inherent powers to bet the matter rig 
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C. P. C. (ACT V OF 1908), O. 9 Br 8 & 

{Lord S/taw.) DEBI BaKSH SinGH v. HaBIB SHAH. 

(1913) 40 I. A. 161 = 35 A. 331 = 11 A.L.J. 626 = 

17C.W.N. 829 = 18C.L.J. 9 = 15 Bom. L.B. 640 = 

14 M. L. T. 33 = (1913) M. W. N. 566 = 

19 I.O. 526 = 25 M.L. J. 148. 

Dismissal for default — Cause of action not in exis- 
tence at date of — Fresh suit in respect of. 

The dismissal of a suit in terms of S. 102 of C. P. C. of 
1882 was plainly not intended to operate in favour of the 
defendant as res judicata. It imposes, however, when read 
along with S. 103, a certain disability upon the plaintiff 
whose suit has been dismissed. He is thereby precluded 
from bringing a fresh suit in respect of the same cause of 
action (157). He is not precluded from bringing a fresh 
suit in respect of a cause of action which did not exist at 
the time when the previous suit was dismissed. Such cause 
of action cannot but be regarded as other than a new cause 
of action subsequently arising (158). {Lord Watson j) MUS- 
SUMMAT CHANI) KOER 7 . PARTAB SINGH. 

(1888) 15 I.A. 156 = 16 C. 98 (101-2; = 5 Sar. 243. 

Hindu Law — Widow — Alienation intended by — 

Reversioner’s suit to restrain — Dismissal for default — 
Alienation actually made by her subsequently — Suit by him 
for declaration of invalidity of — Not barred. 4SVtr HINDU 

Law — Keveksionek — Presumfiive reversioner — 
Widow — Alienation bv— Declaration ok invali- 
dity OF — Maintainability. 

(1888) 16 lA. 156 (158) = 16 C. 98 (102). 

O. 9, R. 9 — Cause of action — Identity — Reliefs 

prayed for different — Effect. 

In a suit brought in 1883 to redeem a mortgage made in 
1853 of certain villages in Oudh subsequently included in 
the talukdari sanad of the mortgagee, it appeared that in 
1864 the plaintiff’s ancestor had sued in the Settlement 
Court to redeem the same mortgage, and that that suit had 
been dismissed uiuler S. 114 of Act VIII of 1859. HeUf 
that the causes of action in the two suits were the same and 
the suit was barred under S. 114. The fact that in the 
former suit the plaintiff asked for sub-proprietary right, and 
in the latter for the superior proprietary right does not 
make any difference as regards the cause of action. It is 
not part of the cau.se of action. It is the manner in which 
the redemption of the mortgage was to be given. {Sir 
Richard Couch.) ThaKUR ShaNKAR BaKSH v. DYA 
Shankar. (1887) 15 I.A. 66 (76) = 

16 C. 422 (431) = 5 Sar. 107. 

— Plaintiff — Failure to adduce ez'idence after settle- 
ment of issues — Dismissal of suit for — Effect. 

In execution of a decree for mesne profits and costs of 
suit an order was is.sued for attachment of the interests of 
the judgment-debtors in mahal U. in satisfaction of those 
mesne profits and costs of suit. In the course of the pro- 
ceedings the respondents applied to have a 2 gunda, 2 kauri, 
2\ daut share, which they alleged to belong to them, struck 
out of the inventory ; but their objection was over-ruled 
and the property sold in execution. The respondents then 
brought a regular suit for relief against the attachment and 
sale, in which they alleged that their share of the mahal was 
ancestral property, and that neither they nor their ancestors 
were judgment-debtors in the decree executed, or in any 
way liable under it. That suit was resisted by the appel- 
lant. After adjustment of issues, the action was dismissed 
with costs, liecause of the respondents’ failure to adduce 
evidence in support of their allegations, and that order was 
by the respondents allowed to become final. 

Ileldy that the severest penalty attaching to the dismissal 
of the suit was in any case that the respondents could not 
bring another suit for the same relief, that they were barred 
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from seeking relief against the attachment and sale of their 
interest in mahal (/ (155). 

None of the questions, either of fact or law, raised by 
the pleadings of the parties, was heard or determined by the 
Court which dismissed the suit ; and its decree does not 
constitute res judicata within the meaning of the C.P.C. It 
must fall within one or other of the sections pf Chapter VII 
of the Code of 1882 ; in the present case it is immaterial to 
consider which (l55). {Lord Watson.) MAHARAJA RaDHA 

Parshad Singh T.al Sahab Rai. 

(1890) 17 I.A. 150 = 13 A. 63 (61-2) =5 Sar. 600. 

0. 9, B. 13 — Application under — Order rejecting^ 

Appeal from — Order in^ setting aside order helozo and 
remanding “ case'^ for disposal on merits — Ex parte decree 
itself if set aside by. 

In a ca.se in which the Court below dismissed an applica- 
tion under S. 108 of C.P.C. of 1882 to set aside an ex parte 
decree, without investigating whether the defendant had 
reasonable cause for his non-appearance, the High Court, 
on appeal, set aside that order, and remanded the case, to 
the Court below under S. 562 of C.P.C. of 1882 to be dis- 
posed of on the merits. 

Held., on a construction of the order of the High Court, 
that its effect was not to set aside the ex parte decree it- 
self, and to remand the original suit to be disposed of on 
the merits, but that its effect was merely to set aside the 
order of the Court below rejecting the application to set 
aside the ex parte decree and to remand that application to 
the Court l)elow to be disposed of on the merits (33-4). 
{Lord Robertson.) l<\\ RADHA KISHAN v. COLLECTOR 
OK JAUNPOKE. (1900) 28 I A. 28 = 

23 A. 220 (225-6) = 5 C.W.N. 153 = 
3 Bom. L. R. 78=7 Sar. 800 = 11 M.L.J. 65. 

Application under — Order rejecting — Suit subsequent 

to set aside decree on ground of fraud — Maintainability. See 

Execution Sale— Seating aside ok, and of decree 
—Suit for (1902) 29 I. A. 99 = 29 C. 395. 

-Application under — Order rejecting — Suit subse- 
quent to sit aside decreee and execution sale on ground o* 
fraud — Maintainability — Fraud not set up or relied on in 
application under R. 13. 

The appeal arose out of a suit brought by the plaintiff* 
respondent to set aside an ex parte decree obtained against 
him by the defendants-appellants and a sale in execution 
thereof, as being fraudulent and void. 

The plaintiff stated that he had never been served with 
a summons, nor with any of the processes necessary for 
the execution of the decree. The fraud alleged consisted 
in making false return.s of service of summons of the 
processes in execution of the decree, and in not giving a 
proper description and valuation of the property sold, in 
consequence of \vhich a low price only was obtained for it. 

The defendants pleaded that the suit was not maintain- 
a!)le, inter alia., on the ground that the plaintiff had 
already, on the grounds for setting aside the decree and sale 
stated in the plaint, applied to set aside the decree under 
S. 108 of C. P. C. of 1882, and to set aside the sale in execu- 
tion of the decree under S. 31 1 thereof, that those appli- 
cations had been rejected, and that the plaintiff had not 
appealed, as he might have done, from the orders rejecting 
them. 

There was, however, nothing before their Lordships 
except the bare fact that the plaintiff endeavoured to get an 
ex parte decree set aside under S. 108 of C. P. C. of 1882, 
under which the court might try whether the summons was 
served or whether the plaintiff was prevented by any 
sufficient cause from appearing. There was nothing to 
show as to what went on before the court upon that 
occasion, and it was impossi!>lc to say that the matter 
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alleged in the suit as fraudulent matter came in any way 
before the Court under the application made under S. 108 
of C.P. C. of 1882. 

affirming the High Court, that the suit was 
maintainable. (^Lord Hobhouse), RaDHA Raman ShaHA 
V, Fran Nath Roy. (1901) 28 C. 475 = 

5 C. W. N. 767=8 Sar. 107. 

Decree ex parte against name defendants only-^Ap- 

pli cation by them to set asideSetti net of entire decree 

on — P r op ri et y . 

In a suit to enforce a mortgage, the plaintiff claimed a 
decree against all the defendants (mortgagors) jointly, the 
debt being a joint mortgage debt, and he obtained on 

25-8- 1900, what purported to be a judgment in accordance 
with his claim. Hut it subsequently appeared that, by 
reason of non -service of process on one of the defendants, 
the judgment ought not to have been given, and accordingly 
the Court re opened the matter by setting aside the judg- 
ment so far ;ls it affected the one defendant who had not 
been served, and directed another inquiry to ascertain 
whether that defendant had any defence. Semb/e, it 
might have been more in accordance with strict procedure 
if the Court had set aside the whole judgment and had 
proceeded to re-try the case as against all the defendants 
(43). {Lord Mersey.) ASHFAQ HuSAIN 7\ Cauki 
Sahai. (1911) 38 1. A. 37 = 33 A. 264 (270-1) = 

(1911) 2 M. W. N. 177 = 16 C. W. N. 370 = 

8 A. L. J. 332 = 13 C. L. J. 361 = 9 M.L.T. 380 = 
13 Bom. L.R. 367 = 4 Bur. L.T. 121 = 9 I.C. 976= 

21 M.Ii.J. 1140. 

Mortgage — Suit to enforce — Ex parte decree against 

all defendants in — Setting aside of, as against some — Re- 
trial and second decree against all— Effect — First decree if 
merged in second. See MORTGAGE — SUIT TO ENFORCE 
— Decree in — Ex parte DECREE AGAINST, ETC. 

(1916)421. A. 171 (176-6) = 37 A. 486(494). 

0.11, B. 21 — Partnership action— -Non-prod netion 

of account books for inspection in spite of order therefor — 
Decision in favour of opposite party on ground of — Pro- 
priety, 

, whether a partnership action can be decided in 
favour of one of the partners mainly upon the ground that 
the other partner, in spite of the order of the Court, failed 
to produce any of his books of account for inspection. 

Where the decision of the case turned really upon the 
construction of two documents, held that the suspicion 
attaching to the conduct of the partner failing to produce 
his books could not alter conclusions. {Lord Sumner.) 
Ahmed Khan v. Alt Ebrahim. 

(1924) 27 Bom.L. R. 746 = 

A. I. B. 1925 P. C. 177 (179). 

O. 13, R. 2 — Documents not in possession or power 

of party at date of first hearifig and of whose very existence 
he was not then aware — Production in evidence at a late 
stage of — Rule not a bar to. 

The rule as to exclusion of documentary evidence, laid 
down in O. 13. R. 2 only comes into operation when the 
documents on which the parties rely should have been, but 
were not, produced at the first hearing of the suit. Ac- 
cordingly, the rule does not include a party from producing 
in evidence at a late stage of the proceedings a document 
which was not in his possession or power at the date of the 
first hearing and of whose very existence he was not then 
aware. {Sir John Wallis.) KUMAR GOPIKA RAMAN 

Roy V. Atah Singh. (1929) 27 A. L. J. 246 = 

33 C.W.N 463=49 C. L. J. 327 = 29 I*.W. 674 = 

10 P.Ii.T. 301 = 114 I.C. 561 = A.I.R. 1929 P.C. 99 = 

56 M.L.J. 562 (669). 


C. P. C. (ACT V OF 1908), O. 13, R. ^-iCofUdf) 

Docume7itary evidefice not produced at first hearing 

— Admission in evidence of — Discretion of Court as to. 

Order 13, R. 1 of C.P.C. of 1908 requires the parties or 
their pleaders to produce at the first hearing of the suit all 
the documentary evidence of every description in their 
possession or power on which they intend to rely. But it 
does not exclude the discretion of the Court to receive any 
such documentary evidence at any subsequent stage. 

In the case before their Lordships the examination in 
Court of the plaintiffs’ witnesses commenced on June 16, 
I9l0 ; on June 18 the plaintiffs applied for a summons 
against the defendants for the production of certain ac- 
count-l)ooks ; but the Judge declined to issue summons at 
that stage. The plaintiffs’ case was closed on Tune 26, and 
on the following day the defendants commenced to examine 
their witnes.ses. On the same day they produced the same 
account-books and they were admitted in evidence. It 
appeared that the said account-books had lx?en produced 
and filed in Court in previous litigations Held, that there 
was no objection to the reception of the account-lx>oks for 
non-compliance with the provisions of the Code. {Mr, 
Ameer Ali.) ImaMBANDI v. MUTSADDI. 

(1918) 46 I. A. 73 (80-l) = 46 C. 878 (888-9) = 
20 Bom. L.R. 1022 = 22 C.W.N. 60 = 28 C.L.J. 409 = 

5 Pat. L. W. 276 = 16 A. L. J. 800 = 
24 M.L.T. 330 = (1919)M.W.N. 91 = 471.0. 613 = 

36 M. L. J. 422. 

Lea7)e to produce documents under — Refusal of, in 

case ef official records of undoubted authenticity — PrO' 
priety. 

Even where the rules of exclusion under O. 13 apply, 
leave under R. 2 of that order should not ordinarily be 
refused where the documents are official records of un- 
doubted authenticity, which may assist the Court to decide 
rightly the issues before it. {Sir John Wallis.) KUMAR 

Gopika Raman roy v. Atal Singh. 

(1929) 27 A. L. J. 246 = 33 C.W N. 463 = 

I 49 C.L J. 327 = 29 L.W. 674 = 10 P.L.T. 301 = 

114 I. C. 561 = A.I.R. 1929 P.C. 99 = 

56 M.L.J. 662 (669). 

O. 13, R. 4 — Documerit admitted in evidence — 

Endorsement of judge on, as to party by whom it was proved 
or admitted — Absence of- — Rejection of document by Prtvy 
Council on ground of. 

Their Ixjrdships feel bound to criticize adversely a 
practice which is as illegal as it is slovenly and embarras- 
sing. By S. 141 of the Code of Civil Procedure, 1877, 
repeated in the Code of 1882, anti practically re-enacted in 
O. 13, R. 4, under the Code of 1908, a presiding Judge 
must endorse with his own hand a statement that a docu- 
ment proved or admitted in evidence was proved or admit- 
ted by the person again.st whom it was used. This course 
was in many instances not followed at the hearing of these 
two cases, with the result that embarrassing and perplexing 
controversies aro.se on the hearing of these appeals as to 
whether or not certain documents prints of w’hich were 
bound up in the record, had lieen given in evidence. 

Ix>rdships, with a view of insisting on the observance of the 
wholesome provisions of these statutes, will, in order to pre- 
vent injustice, be obliged in future on the hearing of Indian 
Appeals to refuse to read or permit to l)e used any docu- 
ment not endorsed in the manner required (236-7). {I^d 
Atkinson). SaDIK HUSAIN KHAN Z'. HaSHIM ALI KHAN. 

(1916)43 LA. 212 = 38 A. 627(663-4) = 
(1916) 2 M. W. N. 677= 21 M. L. T. 40 = 

6 L. W. 378 = 21 C. W. N. 133 = 26 C. L. J. 363- 
14 A. L. J. 1248 = 18 Bom. L. R. 1037 = 19 O. C. 192- 
1 Pat. L. W. 167 = 36 I. C. 104 = 31 M L J 607 
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0. 14 — Issues. See PRACTICE— ISSUES. 

O. 17, B. %^Appearanc( — Party not present — 

Pleader <>/*, reporting no instructions^^Effect. 

A suit which had been adjourned several times before 
came on for decision on 19-3-1896. On that date, the 
presiding Judge recorded that “ Defendant No. 1 is to-day 
absent. No one appears for him. His pleader informs 
the Court that he has no instructions to proceed with the 
case." The Court proceeded as in his absence, heard 
evidence for the plaintiff, and decided the issues, giving 
decree for the claim with costs. 

On an application under O. 9, R. 13 to set aside the decree, 
the first Court rejected the application in the view that the 
applicant fist defendant; had in fact appeared, and that 
the decree was therefore not ex parte. On appeal, the High 
Court held the case came under O. 9, K. 13. Their I.ord- 
ships, on further appeal, proceeded on the view that the 
decree was an ex parte (32, 33-4). {Lord Robertson). 

RaI RADHA KiSHAN V. COU.ECnOK OF JAUNPORE. 
(1900) 28 I. A. 28 = 23 A. 220 (226 6) = 6 C.W.N. 153- 

3 Bom. L. E. 78 = 7 Sar. 800 = 11 M. L. J. 65. 

Hearing — Meaning — of Interlocutory applications — 

Hearing of., if included. 

In the view of the Judges of the High Court the 
“ hearing” mentioned in O. 17, R. 2 of C, P. C. of 1908 
only occurs when the Judge is taking the evidence or hearing 
arguments or otherwise coming to the final adjudication of 
the suit, with perhaps one extension to the occasion when 
issues are to be settleil ; and was not meant to extend to 
occasions when interlocutory orders were l>eing sought. It 
is unnecessary to determine whether the word “ hearing ” 
should or should not have this particular limitation. {Lord 
Phillimore.) LaCHMI NaRAIN MaRW'ari v. IJalMA- 
KUND MaRWARI. 1924 51 1.A. 321 (326) =4 P. 61 = 
20 C.W.N. 301=A.I.E.'1924P.C. 198 = 20 L.W. 491 

36 M. L. T. 143= 26 Bom. L. E. 1129 - 
22 A. L. J. 990 = 6 Pat. Ii. T. 623 = 40 C. L. J. 439 = 

1 O. W. N. 629 = 10 O. & A. L. E 1033 = 
(1924) M. W. N. 707 = 81 I. C. 747 = 47 M. L. J. 441. 

Partition suit — Preliminary decree — Enquiry direc- 
ted by — Non-appearence of plaintiff at — Dismissal of suit 
for — Jiirisdictiofi — Proper order in such a case. 

In a partition .suit, the High Court, on appeal, made a 
preliminary decree and remitted the suit to the Sub-Judge 
in order that the necessary steps for effecting the partition 
of the undivided property and that the valuation of the 
elder brother’s share might be taken. The Sub-Judge fixed, 
after notice, a day for hearing the parties. On that day 
neither the plaintiff nor his pleader appeared ; the defen- 
dants or some of them, were represented, but took no steps. 
The Sub-Judge dismissed the suit for want of further 
prosecution. 

Held that the case did not come under O. 17, R. 2 of C. 
P. C. of 1908, that the sub-Judge had no jurisdiction to 
dismiss the suit under that rule, and that his order was 
properly set aside in revision by the High Court. 

After a decree has once l)een made in a suit, the suit 
cannot be dismissed unless the decree is reversed on appeal. 
The parties have, on the making of the decree, acquired 
rights or incurred liabilities which are fixed, unless or until 
the decree is varied or set aside. 

If the Sub-Judge had made an order adjourning the pro- 
ce^ings sine dicy with Ul)erty to the plaintiff to restore the 
suit to the list on payment of all costs and court-fee if any 
thrown away, it would have been a perfectly proper order. 
{Lord Phillimore). LaCHMI NaRAIN MaRWARI v . 

Balmakund Marwari. (1924) 61 1. A. 321 (326) = 
4P. 61 = 29 0. W. N. 391 = A. I.E. 1924 P. 0.198 = 
20 L. W. 491 = 36 M. L. T. 143 = 26 Bom. L. E. 1129 = 


0. P. 0. (ACT V or 1908). 0. 17 B. 2 rAjCotitd:) 

22A. Ii. J. 990 = 5 Pat L. T. 623=40 0. L.J. 439 = 

1 O. W. N. 629 -10 O. & A. L. B. 1033 = 
(1924) M. W. N. 707 = 81 1. C. 747 = 47 M. L. J. 441. 

0. 17, Br. 2 and 3— under C. P. C. of 1859— 

ss. 109, no, ni. 

O. 18, E. 1 — Right to begin — Advantage or not’--- 

Litigants' 7new as to. 

In general litigants consider that they gain an advantage 
by having the first word and the last (761). {Lord Sumner). 
East Indian Railway Co. v. Kirkwood. 

(1919) 48 C. 767 = 16 L. W. 248 = 
A. I. E. (1922) P. C. 195 = 67 I. 0. 921 (P.O.) 

O. 20. E. 12~Mesna Profits. See MESNE PROFITS. 

O. 20, E. 14 — Pre-emption — Suit by sei'cral co- 

sharers against stranger-purchaser for — Decree in — Form 
and effect of — Plaintiffs rival claimanls for pre-emption 
and seeking adjudication on their rival claims — Plaintiffs 
not such and not seeking suck adjudication^Distinction. 

When several co-sharers desire to exercise their right of 
pre-emption against a stranger-purchaser, and there are 
differences between them as to their shares or priorities, they 
may join as plaintiffs in a suit for pre-emption against the 
stranger-purchaser, and may obtain in that suit a decision 
not only as to their right to pre-empt, but also as to their 
rival claims and a decree, as provided in O. 20, R. 14 (2) of 
C. P. C., in accordance with which each pre-empting plain- 
tiff will be entitled in default of the others to pre-empt alone. 
On the other hand, two or more co-sharers may simply sue 
the stranger-purchaser for pre emption without asking the 
Court to adjudicate on their rival claims, and may obtain a 
decree for possession on depositing the pre-emption money 
in Court. The effect of that decree is to establish, as 
against the defendant, the right of each of the plaintiff co- 
sharers to pre-empt him and to entitle them to possession on 
depositing the pre-emption money, leaving them to adjust 
their shares and priorities among themselves, these being 
matters in which the defendant has no concern so long a.s 
the pre-emption money is secured. {Sir John IValHs.) 

Md. Wajid Ali Khan v. Puran Singh. 

(1928) 56 I. A. 80=61 A. 267 = 27 A. L. J. 86 = 

33 C. W. N. 318 = 29 h. W. 423 = 
(1929) M. W. N. 220 = 114 I. C. 601 = 
49 C. L. J. 141= A. I.E. 1929 P.O. 68 = 

66 M. J. 304 (309), 

O. 21, Ew 2(1) — Certification of payment under— If 

an application under Art. 181 of Limitation Act. See LIMI- 
TATION ACT OF 1908, Art. 181— Application under 
—Certification of payment under O. 21, R. 2 (l) 
of C. P. C. ( 1928) 66 I. A. 30 = 3 Luck. 684. 

Certification of payment under — If a “step-in-aid” 

under Art. 182 (5) of Limitation Act. See LIMITATION 
ACT OF 1908— Art. 182 (5)— StEP-IN-AID— CERTIFICA- 
TION OF PAYMENT UNDER 0.21, R. 2 (l) OF C. P. 
CODE. (1928) 66 I A. 30 = 3 Luck. 684. 

-Certification of payment under — Procedure for. See 

C. P. C, OF 1908—0. 21, R. 2, SUB-RULES (1) AND (2). 

(1928) 56I.A. 30 = 3 Luck. 684. 

O. 21, E. 2, sub-Eules (1) a,nd{2)—Certtfcation of 

payment under — Procedure for^ Distinction. 

The terms of R. 2 (1) of O. 21 do not provide for any 
application being made by the decree-holder. The decree- 
holder would comply with the terms of the rule if he were to 
certify to the court that money payable under the decree had 
been paid to him out of Court, and it would then rest with 
the court to record the payment in accordance with the 
provisions of the rule. Sub-rule (2) of O. 21 does contem- 
plate an application by the Judgment-debtor, 
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Difference between the procedures under the two sub- 
rules pointed out. (.9/> Lancelot Sandersofi). RaJAH Shri 

PRAKASH Singh r. Allahabad Bank, ltd. 

(1928) 56 I. A. 30==3 Luck. 684 = 33C.WN 267 = 
29 L. W. 161 = 27 A.L.J. 33 = 6 0.W.N. 29 = 

31 Bom. L. R. 289 = 114 I. C. 581 = 
A.I.R. 1929 P.C. 19 = 56 M.L.J. 233. 

- -0. 21. R. 2 (2) Certification of payment under — 

I’rocedure for. See C.P.C. OF 1008, () 21 K 2 SuB 

RULES (1) AND (2). (1928)56 I. A. 30 = 3 Luck.'684. 

O. 21, R. 6 — Decree — Transmission for execution 
A.V also C. P. C’. OF 1908, S. 39. ^t^^uuon. 

■ O. 21. R. 6 (a) Copy of decree to he execifted 

Non-transmission of— Attachment by Court of transfer in 
case of' — i'a/idity. 

Queere, whether an attachment made by a court to which 
a decree is transmitted for execution would be one made 
without valid authority l>ecause a copy of the decree was not 
sent by the court whicli transmitted the decree to the court 
to which it was transmitted (541). {Sir Montague F 
Smith). SaRODA PROSAUD MULLICK LUCHMFEPUT 

Singh Doogur. 

(1872) 14 M. I. A. 529=17 W. R. 289 = 
10 B.L.R. 214 = 2 Suth. 560 = 3 Sar. 77. 

Copy of decree to he executed— Non-transmission of— 

Onus of proof of, on party objecting to naiidity of attach- 
ment by Court of transfer on ground of such non-trans?nis- 
si on . 

The party impeaching the validity of an attachment made 
by a court to whxh a decree is transmitted for execution on 
the ground that it had no authority to do so because a copy 
of the decree was not sent to it is bound to prove that the 
copy of the decree w'as not in fact transmitted (541), {Sir 
Montague E. Smith). SaRODA PrOSAUD MuLLICK 
LucHMUPUT Singh doogur. 

(1872) 14 M.I.A. 629 = 17 W. R. 289 = 
10 B. L. R. 214 = 2 Suth. 560 = 3 Sar. 77. 

Copy of decree to be executed— Transfnission of— 

presumption as to — Maxim omnia proesumuntur rite es.se 
acta — Applicability — Certificate admittedly sent. 

Where objection was taken to the validity of an attach- 
ment made on transmission of a decree for execution on the 
ground that no copy of the decree was sent along with the 
order of transmission (though it was admitted that a certi- 
ficate of non-satisfaction was sent), held, that the court to 
which the transmission was made having acted on the 
certificate by attaching the property and by afterwards 
selling under that attachment, the maxim “ omnia proe- 
sumuntur rite esse acta,'' prevailed until the contrary was 
shown (541). {Sir Montague E. Smith). Saroda PRO- 
SAUD MULLICK V. LUCHMEEPUT SINGH DOOGUR 

( 1872) 14 M. I. A. 529 = 17 W. R. 289 = 
10 B. L.E. 214 = 2 Suth. 660 = 3 Sar. 77. 

-O. 21, E. 8 — Decree — Transmissiem of, to District 

Court for execution — Traiisfer of decree by that Court to 
Sub-Court — Validtiy of. 

Section 287 of C. P. C. of 1859 enacts ; “The copy of 
any decree, or of any order for execution, when filed in the 
Court to which it shall have been transmitted for the pur- 
pose of lieing executed as aforesaid, shall for such purpose 
have the same effect as a decree or order for execution 
made by such Court, and may, if the Court be the princi- 
pal Civil Court of original jurisdiction in the district, l)e 
executed by such Court, or any Court subordinate thereto 
to which it may entrust the execution of the same.” 

The District Judge of S, to whom a decree was trans- 
mitted for execution by the District Judge of tJ, instead of 
executing the decree himself, referred it to the Sub- Judge of 
S for the purpo.se of being executed. 
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Held that under the very words of S. 287, the Judfie of 

fn thp % 'h '/‘■‘‘i* o execution of the d«ree 

to the Sub-Judge (l/ 1). {Sir Barnes Peacock.') PULUK- 

DHARi Roy V. Rajah Radha Pershad Singh. 

(1®81) 8 I. A. 166 = 8 C. 28 = 4 Sar. 279 

38— Execution of decree— Juri.sdici 
ton of original Court as regards— Decree transmitted by it 

execution and not re-transmitted hy 

aLt ^^'^''Tation act of 1908. 

ART. 182 (5)— Proper Court. 

(1916)43 I.A. 238 = 39 M. 640. 

Decree— Execution in part by one of 
plaintiffs only— Permissibility— Purchase of interest of 

other plaintiff by defendant. 

Their Lordships are unable to subscri!>e to the doctrine 

that a decree can only be executed as a whole and not partly 
by one of the plaintiff.'- — a doctrine which would lead to the 
consequence that a defendant could prevent the execution of 
a decree liy buying the interest of one of the plaintiffs (17\ 
Under a decree of Her Majesty in Council each of two 
plaintiffs was entitled to possession of half of the estate in 
the possession of the defendant. The share of one of the 
plaintiffs in the decree was purchased by the defendant. 
I/cld that the other plaintiff was entitled to execute the 
decree to the extent of his or her interest in it (17). {Sir 
Robert P, Collier), HuRRISH ChuNDER CHOWDHRY v. 

Kali Sundak Debia. fl882'i iota 4 = 

9 C. 482 ( 494 ) = 12 C. L. E 611 =4 SaV. /o?. 

- ^1" ^^^^ssignment of decree — Agreement 

for— Execution of decree-Right of , of assignee of decree 

after such agreemeut and before transfer of decree by 
assignment in 7vriting. 

After an agreement to assign a decree and before the 
transfer of the decree by an assignment in writing, the duty 
of keeping the decree alive is that of the assignor and not 
of the assignee. Before the transfer of the decree by an 
assignment in writing the latter cannot bv any application 
to the Court keep the decree alive (112). {Sir John Ediv ) 

JATINDKA NA'I H BaSU 7A Peyek Deye Debl 

(1916)43I.A. 108 = 43 0.990 (1000) = 

24 C.L.J. 67=20 C. W. N. 866 = 20 M.L.T. 26 = 

(1916) 1 M.W.N. 403=3 L.W. 663 = 

18 Bom. L.E. 509 = 14 A. L. J. 627 = 

,34 I.C. 69 = 31 M.L.J. 248. 

Assi gnment of decree — Written instrument — Neces- 
sity. 

f ’’y 3. 232 of C.P.C. 

/ O ' “*^*7 by an as.signment in writing (112). 

Edge), JATINDRA NATH BaSU v. PEYER 

Deye Debi. (1916)43 la. 108 = 43 0.990(999) = 

24 0.L.J. 67 = 20 O.W.N 866 = 20 M.L.T. 25 = 
(1916)1 M.W.N. 403 = 3 L. W. 563 = 

18 Bom. L.E. 509 = 14 A.L.J. 527=34 I.O. 69 = 

31 M. L. J. 248. 

- Joint decree — Execution in part by one of decree- 
holders Right of — Purchase by defeudaut of the interest 
of the other — Effect. 

Their Lordships are unable to subscribe to the dectrine 

that a decree can only be executed as a whole and not partly 

by one of the plaintiffs— a doctrine which would lead to the 

con.sequence that a defendant could prevent the execution 

of a decree by buying the interest of one of the plaintiffs 
(17). 

The effect of a judgment of the Queen in Council was 
that each of two plaintiffs was entitled to recover a moiety 
of certain property in the posses.sion of the defendant. It 
appeared that the defendant had purchased the share of 
one of the plaintiffs. On an application by the other plain- 
tiff for execution of the decree as far as the other rroieiy 
was concerned, held that she could execute the iUcree in 
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part according to the extent of her interest in the property 
under the decree (17-8). (^/> Robert P. Collier'). HURRISH 

Chunder Chowdhry V. Kau Sundari Debia. 

(1882)10 I.A. 4-© C. 482(494) = 
12 C.L.B. 611 = 4 Sar. 407. 

O. 21, E. 18 — Cross-decrees for unequal amounts — 
Execution of decree for smaller amount — Sale in^Vali- 
dity of — Bona fide purchaser — Rights of. 

A bona purchaser at an execution sale is not affected 
by the fact that the execution at which the sale was held 
was issued contrary to the provisions of S. 246 of C.P.C. 
of 1877, w’hich provides that in the case of cross-decrees 
for unequal sums, the person entitled to apply for execution 
is only the person holding the decree for the larger sum. 

Where, therefore, a Court issued execution at the ins- 
tance of the holder of the decree for the smaller sum, con- 
trary to the provisions of the said section, the property of 
the holder of the decree for the larger sum was sold in 
execution, and the sale was suljsequently confirmed, held 
that the sale to a bona fide purchaser was not invalid, and 
could not l)e set aside in a suit brought against him by the 
holder of the decree for the larger sum (111). {Sir Barnes 

Peacock). Rewa Mahton v. Ram Kishen Singh. 

(1886) 13I.A. 106 = 14 0. 18 (24-5) =4 Sar. 746. 

0. 21, B. 22 — ^Execution proceeding — Insolvency of 

judgment-debtor pending and vesting of his property in 
Official Assignee — Notice to Offuial Assignee under R. 22 
in case of — P'orm proper of. 

In a case in which, after the attachment of property in 
execution of decree, the judgment-debtor was adjudicated 
an insolvent and an order was made vesting his property in 
the Official Assignee under the Indian Insolvency Act, 1848, 

the judgment-creditors applied to the Judge in the execu- 
tion case for, and obtained, an order for the issue and ser- 
vice on the Official Assignee of a notice calling upon him 
to show’ cause why he should not be substituted in the suit 
for the judgment-debtor. 

Held that that was not a proper notice under S. 248 of 
C.P.C. of 1882(255). 

A notice under that section should have called upon the 
Official Assignee to show cause w'hy the decree should not 
l)e executed against him. If he had been .served with such 
a notice, he would and could have shew'n good cau.se why 
the decree should not be executed, the property haying under 
the Act and vesting order been transferred to him for the 
benefit of the creditors of the insolvent generally (255). 
{Lord Parker). RaGHUNATH UA.S v. SunDAR DaS 
Khetri. (1914) 41 1. A. 261 = 42 0.72(81) = 

1 L. W. 667 = 16 M. L. T. 363 = (1914) M. W. N. 747 = 

18 C. W. N. 1068 = 16 Bom. L.R. 814 = 
20 0. L. J, 665 = 13 A. L. J. 154 = 24 I. C. 304 = 

27 M. L. J. 150. 

Execution proceeding — Insolvency of Judgment- 

debtor pending. See also EXECUTION SAI.E— NULLITY— 

Irregularity — in.solvency of judgment-debtor. 

O. 21, B. 32— Decree executable under— Declara- 
tory decree — Test. 

In a suit by the I'espondents who were officiating priests 
in a temple, against the appc41ant for the purpose of esta- | 
blishing their right to perform certain offices at the shrine 
and to receive certain offerings from the votaries, a decree 
was made by which the claim of the respondents was 
allowed, and the appellant was ordered to deliver to the 
respondents certain articles necessary for the performance 
of the offices in question, and the right of the respondents 
to the offerings claimed was decreed. It w'as contended 
that the decree was merely a declaratory one, which could 

not be executed under S. 260 of C.P.C. of 1882. 
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Held^ over-ruling the objection, that the decree was one 
which could be executed under S. 260 of C.P.C. of 1882 
(92). {Lord Morris), KISHORE BUN MOHANT v. DWAR- 

kanath AdhIKARI. (1894)21 la. 89 = 21 C. 784 = 

6 Sar. 429. 


Execution of decree under — Application for — Dis- 

missal ofy on ground of failure to give opporttinity to obey 
decree — Fresh application after giving such opportunity — 
Maintainability. 

An application for leave to execute a decree under S. 200 
of C.P.C. of 1882 W’as dismissed on the ground that the 
applicant had not given notice to the defendant, and so 
afforded him an opportunity of obeying the decree. On a 
subsequent application made for execution of the same 
decree, alleging that the applicant had, since his prior peti- 
tion, served the judgment-debtor with notice, and so 
afforded him an opportunity to obey the decree, held that 
it was not res judicata by reason of the dismissal of the 
prior petition (91). {Lord Morris). KiSHORE BUN 
MOHANT V. Dwarkanath Adhikaki. 

(1894) 21 LA. 89 = 21 C. 784=6 Sar. 429. 


■czxecu/ion of aecree under — Application for 


tainability — Opportunity to obey decree — Failui e to ^ve 

Effect. 

A decree was made establishing the right of the respon- 
dents, who were officiating priests in a temple, to perform 
certain offices at the shrine and to receive certain offerings 
from the votaries, and ordering the appellant to deliver to 
the respondents certain articles necessary for the perfor- 
mance of the offices in question. 

The respondents applied for leave to execute the decree 
under S. 260 of C. P. C. of 1882, but did not show that 
there had been a demand made by them on the appellant, 

and that an opportunity had thus been given him of com- 
plying with the decree as required by S. 260. 

Held that the application was not maintainable and was 
liable to be dismhs.sed (91). {Lord Morris). KiSHORE 

Bun MOHUNTsy. Dwarkanath Adhikari. 

(1894) 21 LA. 89 = 21 C. 784 = 6 Sar. 429. 


Execution of decree under— Application for— Objec- 
tion to, on ground of failure to give opportunity to obey 

decree— Maintainability of in Privy Council appeal for 
first time. 


An objection to an order of the High Court allowing 
execution of a decree executable under S. 260 of C. P C of 

1882, on the ground that notice had not been given to the 

defendant allowing him an opportunity of obeying the decree 
was not allowed to be taken before the Privy Council in a 
ca.se in which the application for execution alleged the giving 
of such notice and opportunity, the defendant never 
traver-sed that allegation, and the giving of such notice and 
opportunity was taken for granted throughout the trial (92X 
(Lord Morris). KiSHORE BUN MOHUNT 7 / DwaRKA 
NATH ADHIKARI. (1894) 21 I. A. 89 = 21 0. 784 = 


6 Sar. 429. 


Restitution of conjugal rights— Decree against 7 vife 

for — Enforcement of— Mode of—Mahomedan ivife. 

From some passages it might be inferred that in the 
event of disobedience the wife was to be given bodily into her 
husband’s hands. Whether this could be done under the 
new Act of Procedure, which now regulates the Civil Courts 
of India, may well be doubted. Disobedience to the order 
of a court directing the wife to return to co-habitation W'ould 
seem to fall within S. 200 of the Code of 1859 and to be 
enforceable only by imprisonment, or attachment of prooertv 
or both (609). {Sir James Colvile), MOONSHpv 

BuzLOOR ruheem V . Shumsoonnissa Begum ^ 

(1867)11M. LA. 661 = 8 W. E P C 3 = 

2 Suth. 69 = 2 Sar,‘ 269 . 
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O. 21, R. 35 (3)— Possession and Mesne Profits — 

Decree for — Execution of — Lessee of property pending suit — 
Removal of— Permissibility, C. P. C. OK 1908, O. 22. 
R. 10— ASSIGNMENT. (1922) 49 I. A. 220 r225) = 

1 P. 581 (687). 

■ O. 21, Rr. 41 to 64 — Attachment in — Meaning — 

Order for attachment^Viit facto attachment, 

1 he proposition that a property is in law attached when- 
ever an order for attachment is made is untenable. The 
order is one thing, the attachment is another. No properly 
can be declared to l)e attached unless first the order for 
altachment has been issued, and secondly, in execution of 
that order the other things prescribed by the rules in the 
code have been done. 

Under the Civil Procedure Code in India the most 
anxious provisions are enacted in order to prevent a mere 
order of a court from effecting attachment, and plainly indi- 
cating that the attachment itself is something different from 
the mere order, and is something which is to be done and 
effected l)efore attachment can lie declared to have lieen 
accomplished. {Lord Shauf). MuTHIAH Che'ITI 7 -. 
Palaniahpa Cheiti. (1928) 55 I. A. 266 = 

51 M. 349 26 A. L. J. 616 = 32 C. W. N. 821 = 
48 C. L. J. 11=5 O. W. N. 579 = 28 L. W. 1 = 

109 1. C. 626 = 30 Bom. L. R. 1363 = 
A. I. R. 1928 P. C. 139 = 65 M. L. J. 122. 

O. 21, R. 46 (1) (a) — Deht — Attachment of — 
Creditor's right to sue for debt — Effect on. 

An order of Court restraining a creditor from receiving a 
particular debt, and his debtor from paying that debt to him 
or to any one else, is no bar to a suit by the creditor for the 
recovery of that debt. S, 268 of C.P.C. of 1882 means only 
that the debt is not to be realised by the judgment-debtor 
^creditor), and not that he is to refrain from, in the 
ordinary course of law, putting his claim into court, and 
asserting his right to such money as may be due to him. S. 
268 relates to attachment after decree, but the same rule 
must apply to all attachments couched in similar terms (43). 
{Lord /Lobhouse.) BETI MaHARANI COLLECTOR OF 

ETAWAH. (1894) 22 1. A. 31=17 A. 198 (210-1) = 

6 Sar. 561 

• 

O. 21, R. 54 — Attachment — Formalities for — Non- 

observance of — Invalidity of attachment on ground of — 
Plea of — Onus of Proof in case of. See EJECTMENT SUIT 

— ONUS OF Proof in — mortgage pending Ai-rACH 
MENT, (1880) 7 I. A. 167 (160) = 6 C. 129(134). 

• Attachment — Formalities for — Non-observance of — 

Invalidity of attachment on ground of — Plea of — Privy 
Council appeal — Maintainability for first time in. See P, C, 

— Appeal — New point — Permissibility— Attach- 
ment— Formalities FOR. (1880) 7 I. A. 157(160-1) = 

6 C. 129 (134). 

O. 21, R. 68 — Claim — Order disallowing — Order 

rejecting applicatioft for postpotrement of sale if an — Suit 
to set aside order — IJmitation. 

An application by the purchasers of certain property from 
A for the postponement of the sale thereof in execution of 
a decree obtained by a third party against A was refused 
on the ground that the deed under which the applicants 
claimed had not been registered. 

Held that the order refusing to postpone the sale was not 
an order under S. 246 of C. P. C. of 1859, but was a mere 
refusal to order a postponement of the sale under S. 247 of 
that Code, and that a suit by the applicants to set aside the 
execution sale instituted more than a year after the date of 
the said order was not barred by limitation under S. 246 of 
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C. P, C. of 1859 (218). {Sir Barties Peacock). Sah 
Mukhun Lall Panday v. Sah Koondun Lall. 
(1875) 21. A. 210= 16 B. L R. 228=24 W. R. 76 = 

3 Sar, 609 = 3 Suth. 170. 

I fn>estt gallon under — Extent of^ necessary. 

The Code does not prescrilie the extent to which the 
inve.stigation should go ; and though in some ca.ses it may 
lie ver>' proper that there should l)e as full an investigation 
as if a suit were instituted for the very purpose of trying 
the question, in other ca-ses it may also be the most prudent 
and proper course to deliver an opinion on such facts as are 
liefore the court at the time, leaving the aggrieved party to 
bring the suit which the law allows to him. Their Lord- 
ships do not desire to pronounce any opinion as to the 
extent of the investigation which is required under S. 278 
of C. P. C. of 1882 (126). {Lcrd IJobhouse). SaRDHARI 

r.AL-'. Ambika Per.shad. (1888) 161. a. 123 = 

15 C. 621 (526) =5 Sar. 172. 

Mortgage decree— Claim to property attached in 

execution of — Order alUmnug — Setting aside of — Necessity 
— Binding character of order if not set aside. 

L. a mortgagee of the .suit property which belonged 
to one S. obtained a decree under S. 88 of the 
Transfer of Property Act for the sale of the pro- 
perty if the decretal money should not be paid 
to him by .S' within four months from the date of the 
decree. The suit property had already been attached by 
K in execution of a money decree which he had obtained 
against .S*. Fearing that he might not realise anything if 
he waited for the 4 months allowed by the decree, L 
applied, within a few days of the passing of the decree for 
sale, for an order of attachment of the suit property, and 
it was accordingly attached subsequently. fC who had 
meanwhile purchased the property in execution of his decree, 
put in a petition of objection to the attachment of the suit 
property, which /. had obtained. To that petition L and 
S were parties, and on it the Sub-Judge made an order dated 
14-9-1886, the effect of which was that the suit property 
should not lx? sold under the decree for sale which L 
had obtained. L did not appeal against that order, which, 
therefore, l>ecanie final. 

In a subsequent suit lietween persons claiming under 
A' and those claiming under A relating to the title to the 
suit property, the District Judge held that the order of l4th 
September 1886 was made without jurisdiction, as A’s 
decree was a decree for sale under the Transfer of Property 
Act, and that notwithstanding the order of 14th Septeml>er. 
1886, A*s decree was binding on the property in suit. 

Held,, that the order of 14th Septemlir, 1886, not having 
l:>een appealed against and having been allowed to become 
final, was binding upon L and upon those who claimed 
under him (279). 

If appears to their Lordships to be unnecessary to consi- 
der whether that order should or should not have been 
made. The petition of objection by K was a petition which 
the Sub-Judge had to consider and dispose of, and any 
! party to that proceeding who was dissatisfied with the order 
which the sub-Judge might make could have appealed from 
it (279). {Sir John Edge.) SaRJU PRASAD MiSSIR 

Maksudan Chowdhury. (1922) 27 C.W.N.276- 

31 M.L.T. 219(P.C) = A.IB.1922PC. 341 = 

(1922) M.W.N. 793 = 73 1.O. 882 = 

21 A.L.J. 196' 

Procedure under — Permissive or Exclusive — W rang- 

ful attachment in execution — Payment of amount of decree 
under protest — Suit for recmfery of amount paid — Right of. 

It was contended that in case the property of a stranger 
is seized under an attachment, the Code of Civil Procedure 
requires him to proceed under the group of sections commen- 
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cing with S, 278 (of C. P. C. of 1882), and that this is his 
only remedy. The procedure referred to is, however, 
merely permissive. It is analogous to the procedure by inter- 
pleader, which in England would be open in similar cases to 
parties owning the goods seized. But the fact that such a 
procedure is open to him if he chooses to adopt it interferes 
in no way with his right to take any other alternative, as, 
for instance, to pay the sum demanded under protest and to 
sue for the recovery of the same (64). {Lord Moulton.) 

Seth Kanhaya Lai. v. National Bank of India, 
ltd. (1913) 40 I.A. 66 = 40 C. 598 (610) = 

17 C.W.N. 541=(1913)M.W.N. 406 = 
13 M. L. T. 406 = 11 A.L. J. 413 = 17 C.L. J. 478 = 

15 Bom. Ii. E. 472= 184 P.L.E. 1913 = 

18 I.C. 949=26 M.L.J. 104. 

O. 21, E. 63 — Attachment before judgment — Claim 

in case of — Order disallcnoing — Suit under R. 63 to set 
aside — Right of. 

Where a claim was preferred, under S. 278 of C. P. C. of 
1882, to goods attached before judgment, and it was dis- 
allowed, and the claimant filed a suit to establish his right 
to those goods, their Ix)rdships observed that the suit was 
authorised by S. 283 of C. P. C. of 1882 (26). {Lord 
IVatsoft), KISSORYMOHUN ROY v. HURSOOK DASS. 

(1889) 17 I. A. 17 = 17 0. 436 (441) = 6 Sar. '472. 

- Attachment ordered but not de facto made — Claim to 
— Order disallowing — Suit to set aside — Limitation. See 

Limitation act ok 1908— art. ii (i). 

(1928) 66 I.A. 266 = 61 M. 349. 

Claim suit under y regarding property A — Dismissal 

of — Attachment subsequent of property B — Claim suit fresh 
in respect of that propes'ty — Maintainability — Res judicata. 

In execution of a decree 
Shahabad court for attachment of the interest of the judg- 
ment-debtors in Mahal U. The respondents applied to 
have a share of that Mahal, which share they alleged to 
belong to them, struck out of the inventory ; but their objec- 
tion was over-ruled, and the property sold in execution. The 
respondents then brought a regular suit for relief against 
the attachment and sale. That suit was resisted by the 
appellant. After adjustment of issues that suit was dis- 
missed, because of the respondent’s failure to adduce evi- 
dence ; and the respondents took no steps to set aside that 
order. 

Subsequently the appellant instituted proceedings for exe- 
cution in the Court of Gazipur against taluk N, the property 
of the judgment-debtors situated in that district. The res- 
pondents preferred a claim to that prop>erty. The appellant 
resisted the claim contending that, under Ss. 13 and 43 of 
C. P. C. of 1882, the claim put forward by the respondents 
was no longer cognizable, inasmuch us it had already been 
adjudicated upon in the regular suit before the Shahabad 
Court. And the Sub-Judge of Gazipur upheld the appel- 
lants* contention and disallowed the respondents’ claim. 

Heldy that, assuming that by reason of the dismissal of the 
prior suit by the Shahabad court, the respondents were 
barred from seeking relief against the attachment and sale 
of their interest in Mahal U, the decree dismissing that suit 
did not disable them from claim relief against the attach- 
ment and sale of their interest in taluk N, or in any other 
property which was not included in the judicial sale of 

mouzah U (155). 

None of the questions, either of fact or law, raised by the 
pleadings of the parties, were heard or determined by the 
Judge of the Sahabad Court, and his decree dismissing the 
suit does not constitute res judcata within the meaning of 
the C. P, C. (l55). {ijtrd IVatson). MAHARAJA KaDHA 

Parshad Singh v. LalSahab Rai. 

(1890) 17 LA. 160=13 A. 63(61 2)=6 Sar, 600. 
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Postponement of sale— Application for — Order rejec- 
ting — Suit to set aside — Limitation. See C.P.C, OF 1908, 

O. 21, R. 58— Claim— Order disallowing, 

(1876) 2 I.A. 210 (218). 

Suit under — Court fee payable on plaint in. 

Property which the appellant had purchased from the 2nd 
respondent was attached by the 1st respondent in execution 
of a decree which he had obtained against the 2nd. A claim 
to the property preferred by the appellant was dismissed by 
the executing court, and he thereupon instituted a suit for a 
declaration of his right to the attached property, and for an 
injunction restraining the 1st respondent from executing his 

decree. The cause of action in the suit was stated to Ijethe 
order rejecting the claim. 

Heldy that the suit was of the nature described in S. 283 
of C.. P. C. of 1882, and that, for purposes of Court-fee it 
was governed by Art. 17 (1) of Schedule II to the (ourt 
Fees Act. 1870 (24-5). 

The circumstance that, instead of asking the Court to 
alter or set aside the decree which is the cause of action, the 
appellant asked from the court the several decrees set out 
above is merely a verbal or formal difference, and S. 283 of 
C . P. C. of 1882, under which the action is brought, recog- 
nises such a suit as not merely an appropriate but the only 
nuKle of obtaining review in such cases. {Lor d Robertson). 
Phul KUMARI V, Ghanshyam Misra. 

(1907)36 I.A. 22 = 35 0. 202(206) = 
2M.L.T. 606 = 6 A.L. J. 10 = 12 0. W.N. 169 --= 
10 Bom. L. E 1 = 14 Bur. L. E. 41 = 17 M. L .J. 618. 


Suit under — A^aturc of. 


an order was issued from the 


Misled by the form of the action directed by S. 283 < 
C. P. C. of 1882, both parties have treated the action as i 
It were not simply a form of appeal, but as if it were unn 
lated to any decree (the claim order) forming the cause c 
action (25). {Lord Robertson). PHUL KuMARI v. GHA^ 

shyam Misra. (1907) 35 I.A. 22 = 35 0. 202(206-7) = 

2 M.L.T. 506 =6 A.L. J. 10 = 12 O.W.N. a60 = 
10 Bom. L.E. 1 = 14 Bur. L.E. 41 = 17 M. L. J. 611 

•Suit under — Onus of Proof in. 


In a suit under S. 283 of C. P. C. of 1877, it requires 
some stiong evidence to overturn the decision of the Judge 
of the execution court, who, upon hearing the evidence, 
came to a conclusion against the plaintiff in the suit under 
S. 283 (155), {Sir Barnes Peacock). MITCHELL 7 / 
Mathura Dass. (1886) 12 I. A. 160 =* 

8 A. 6 (11) =4 Sar. 663. 

■Suit under — Onus of Proof in — Claimant unsuccess- 


ful-^Suit by. 

In a suit under 0-21, R. 63, C. P. C. of 1908 to set aside 
certain orders for attachment before judgment by the credi- 
tors of a person who, the plaintiff alleged, had already 
conveyed to him by an usufructuary mortgage the properties 
attached in consideration of a debt owing to plaintiff from 
that person, held that the onus lay on the plaintiff of estab- 
lishing that the transaction set up by him was entered into 
in good faith. {Mr. Ameer Ali.) SeTH GHUNSHAM 
Das 7'. Uma Pershad. (1919) 23 C. W. N. 811 = 

(1919) M. W. N. 513 = 10 L. W. 611 = 
21 Bom. L. E. 472 = 17 A. L. J. 410 = 
16 N. L. E. 68 =60 I. O. 264 = 
36 M. L. J. 483 (490). 

■Suit under — Onus of proof in k— Claimant un- 


— - - ... — r - ^ f ^ w ^ g 9 tifi 

successful ostensible aioner under duly registered deed am 
deed of transfer — Suit by. 

The plaintiffs, who were the ostensible owners of certaij 
property, being owners in respect of duly executed and re 
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gistered deed of transfer, put in a claim under O. 21, R. 58, 
C.P.C., objecting to tbe attachment thereof in execution of 
a decree against their transferor. Their claim was disallowed 
and they accordingly instituted a suit under O, 21, R. 63 to 
establish their right. Held that the plaintiffs being the 
ostensible owners of the property under a duly registered 
deed and a deed of transfer, obviously the party claiming 
to attach that property for somebody else’s debt, not their 
debt, but the debt of the original debtor must show that the 
sale was a fraudulent one. {Viscount Dunedin.) V. E. 
A. R. M. Firm 7-. Maung Ra Kyin. (1927) 6E. 862 = 
4 O.W.N. 926 = 27 L.W. 447 - A. I. R. 1927 P.C. 237 = 
32 C. W. N. 28 = 46 C. L. J. 349 105 I.C. 788 = 

29 Bom. L. R. 1481 = 53 M.L.J. 388. 

Suit under— Onus of proof in — Decree-holder — 

Suit by. 

In a suit by a decree-holder for a declaration that the suit 
property was the property of his judgment-debtor and was 
liable to be attached and sold in execution of his decree as 
such and that an alleged sale thereof to the defendant was 
only a sham and benami transaction brought about collu- 
sively and fraudulently to delay or defraud the creditors of 
the judgment-debtor, held^ that the burden of proof lay upon 
the plaintiff, and, none the less so, because he alleged 
fraud and collusion (413-4). 

Held., further., on the evidence, reversing the High 
Court, that the decree-holder did not discharge the burden 
of proof which was upon him. {Lord Phillimore.) SETH 

Maniklal MaNvSukbhai V. Raja Bijoy Singh Dud- 
HORIA. (1920) 26 C. W. N. 409 = 

62 I.C. 366 = (1921) M.W.N. 80. 

Suit under — Value of., for purposes of jurisdiction. 
The value of an action must mean the value to the plain- 
tiff. 

In a suit brought under S. 283 by an unsuccessful 
claimant, the value of the action is the value of the property 
claimed by the plaintiff or the amount of the execution debt, 
whichever is less (26-7), {Lord Robertson.) Phul KUMARI 
V. Ghanshyam MiSRA. (1907) 351. A. 22 = 

36 C. 202(207) = 2 M. L. T. 606 = 7 C.L.J. 36 = 
12 C. W. N. 169 = 10 Bom. L. R. 1-5 A.L. J. 10 - 

14 Bur. liR. 41=17 M. L. J. 618. 

O. 21, R. 68 — Time of sale — Sale fixed to take 

place “ at monthly salesj' Jtatning day. place and hour of 
commencement of such sales — Absence of presiding officer 
from station — Sale held four days later in consequence^ but 
in course of monthly sales — Effect. 

An execution sale was held on 16th May, 1903, but, as 
there were not sufficient bidders present, a fresh proclama- 
tion was ordered to issue, fixing 13th July, 1903, for the 
sale. In the proclamation it was notified that “in the 
absence of any order of postponement the sale would l)e 
held at the monthly sale, commencing at 6 o’clock in the 
morning of the 13th of July. 1903.” 

The presiding officer was, however, absent from the 
station from 13th to l6th July. On the 17th an application 
was made to him for a postponement, which was rejected. 
The property, however, was not sold until the 20th. 

I/eld^ that the Sub-Judge did not act in contravention of 
the provisions of the C.P.C. in holding the sale on the 20th 
of July. 

On the 16th of May the .sale was postponed to the 13th 
of July, the day on which the monthly sales were to com- 
mence ; those sales did not actually l>egin until the I7th, 
owing to the absence from the station of the presiding 
officer, and the sale was held on the 20th in the course of 
the monthly sales. {Mr, Ameer AH.) Rang LaL SiNGH 


C. P. CODE (ACT V OF 1908), Or. 21, R. ^^Contd,) 

V. Ravaneshwar Pershad Singh. 

(1911) 38 I. A. 200 = 39 C. 26 = 10 M.L.T. 161 = 
(1911)2 M.W.N. 108 = 13 Bom. L.R. 823 = 
14 C. L. J. 334 = 8 A. L. J. 1173 = 12 I. C. 174 = 

16 C. W. N. 1. 

• O. 21, Rr. 68, 67 — Posting of proclamaticni in Court- 
house preceding posting of same in villagesSale within 
30 days of latter date though more than 30 days from 
former date — E/fect— Validity of sale in such a case. 

In execution of a mortgage decree a proclamation of 
sale was issued from the Judge’s Court on 13th February, 
1890, the sale being announced to take place on the 20lh 
of March following. The proclamation of sale was posted 
in the Court-hou.se on l5th February, 1890, by the officer 
who on the 18th and 19th of February, posted the procla- 
mation in the villages to be sold. In pursuance of the pro- 
clamation the villages in question were sold on 20th of 
March, 1890. 

The question was whether the provisions of S. 290 of 
C.P.C. of 1882 which provided that no .sale should take 
place “until after the expiration of at least thirty days 
. . . calculated from the date on which the copy of 

the proclamation has been fixed up in the Court-house 
of the Judge ordering the sale,” had been complied with. 

Held, that the sale was in contravention of the provisions 
of S. 290 read with S. 289 of C.P.C. of 1882 (181). 

Although the terminus a quo under S. 290 is the fixing 
up in the Court-house, and although that took place more 
than 30 days before the sale, yet the provision of S. 289 
prescribes that the posting in the villages should precede 
the fixing up in the Court-house, and consequently the 
terminus a quo, from which the period of thirty days 
should run, became at the best the 19th of February, which 
would be short of the thirty days required to intervene be- 
fore the sale (181). {Lord Morris.) TaSSADUK RaSUL 

Khan Ahmad Hussain. (1893) 20 I.A. 176 = 

21 C. 66 = 6 Sar. 324 = R. & J.’s No. 131. 

Proclamation and sale — Internal between — Prend- 

siou as to — Non-compliance 7vith — Validity of sale — 
Effect on. 

It was contended that the non-compliance with the 
interval of thirty days between proclamation and sale pro- 
vided for by S. 290 of C.P.C. of 1882 made the execution 
sale a nullity. Their Lordships cannot accede to that con- 
tention. The non-compliance with the provisions for post 
ing was only a material irregularity (182). {Lord Morris!) 

Tassaduk Rasul Khan v. Ahmad Hussain. 

(1893) 20 I.A. 176 = 21 C. 66 = 6 Sar. 324 = 

R. & J.’s No. 131. 

O. 21, R. 69 — Fresh proclamation under — Necessity 

— Stay at sale — Order for — Order subsequent setting aside 
— A^ecessity in case of. 

In execution of a money decree properties were adver- 
tised for sale on 20th February, 1897. On 11th 
February, 1897, the Court executing the decree ordered a 
postponement of sale, and in accordance therewith the 
execution ca.se was, on 16th February, 1897, .struck off the 
file of the Collector’s office, whither it had l)een sent for 
execution. On 19th February. 1897, the order of po-stpone- 
ment was set aside ; and on 22nd February, 1897, in conse- 
quence of notice received of the order setting a.sic!e the order 
of postponement, the case was brought forward “in conti- 
nuation of the sale proceedings in other cases.” The sale 
was commenced, hut adjourned till the following day. On 
the 23rd, the sale wa.s concluded in favour of the decree- 
holders who had obtained leave to bid. , 

Q/urre, whether the case came within S. 291 of C.P.C. ot 
1882, and whether when the stay of proceedings was re- 
moved a fresh proclamation was necessary under the terms 
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of that section. {Lord Mactiaghten^ GajrAJMATI 

Teorain t\ Saiyid Akbar Hussain. 

(1906) 34 I. A. 37 (40) -29 A. 196= 2 M. L. T. 47 = 

6 C.L.J. 138=11 C. W. N. 393 = 9 Bom. L. R. 83 = 

17 M. L. J. 112. 

Fresh proclamation under — Omission to issue — 

Validity of sale in case of — No prejiulice to judgment- 
debtor — His remedy in case of. 

The omission to issue a fresh proclamation in cases in 
which such fresh proclamation is necessary under S. 291 
of C. P. C. of 1882 does not render the sale void. The 
omission is only an irregularity, and, where it has involved 
no loss to the debtor, it is not competent for him to 
impeach the sale by regular suit on that ground. 

The only course open to the judgment*debtor is to object 
to the confirmation of the sale. {Lord Macnaghten.) 

Gajrajmati Teorain v. Saiyid Akbar Hussain. 

(1906) 341. A. 37 (40-1) -29 A. 196- 
2 M.L.T. 47 = 6 C.L.J. 138 = 11 C.W.N.393- 

9Bom. L.E. 83 = 17 M.L.J. 112. 

O. 21, B. 71 — Deposit of 25 per cent. — Default by 

purchaser to pay balance — Re-sale in consequence of — 
Deficiency in price at — Decree-holder'' s right to proceed 
against deposit in court for balance due to him. 

On a sale held in execution of a decree the purchaser 
paid the 25 per cent, deposit required by the Code, but de- 
faulted to pay the balance of the purchase-money within the 
prescribed period. In consequence, the property was, after 
a fresh proclamation, re-sold, but the price fetched at the 
re-sale was much below the original sale price and was not 
sufficient to meet the claims of the decree-holder. After the 
re-sale, the decree-holder applied for payment of the balance 
that remained due to him by attaching the said deposit 
which remained in court and had not been forfeited to the 
Government. 

Heldy that the decree-holder had a right to proceed 
against the said deposit. {Sir John Edge.) NeeLAKANTA- 
GIRJI V. VENKATACHALLAM. 

(1924) 22 L. W. 1 = 27 Bom. L. E. 806 = 
A. I. E. 1926 P. C. 61 = 86 I. C. 373 =48 M. L. J. 336. 

O. 21,E. 72 — Decree-holder — Purchase by., 'ioithout 

permission or after refusal thereof — Void or voidable. 

Held that, upon the true construction of S. 294 of C.P.C. 
of 1882, a purchase by a decree-holder who has not obtained 
I)ermission is not void nor a nullity, but is only to be 
avoided on the application of the judgment-debtor or some 
other person interested, and the fact that the decree-holder 
had applied for permission and had been refused cannot 
make any difference (722). 

It would be injurious to those interested in the sale if a 
decree-holder who had been forced up in the bidding to 
give a large sum of money could escape from fulfilling his 
contract by getting the sale declared a nullity, and it would 
make all titles under such sales insecure, if at later periods 
they were liable to be treated as nullities. 

A decree-holder who had applied for permission and had 
been refused is still a decree holder who has not obtained 
permission to bid. He is that and nothing more (317-8). 
{Lord Phillimore.') Kai RADHA KRISHNA RISHESHAR 

Sahay. (1922) 49 1. A. 312 = 

1 Pat. 733 (739) = 21 A. L. J. 23 = 37 C. L. J. 430 = 

26 Bom. Ii. E. 680 = 27 C. W. N. 294 = 
9 O. & A. L. E. 194 = 16 L. W. 190 = 3 Pat. L. T. 629 = 

31 M. L. T. 209 (P. C.)-(1922) P. C. 336 = 

67 I. C. 914 = 44 M. L. J. 718, 

Leave to bid — Decree-holder applying for— Duty of . 

Referring to the obligations attaching to an applicant for 
leave to bid, the High Court observed that “ there was a 
duty incumbent on the appellant (decree-holder apply- 
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ing for leave to bid) “ to disclose alt the circumstances with- 
in his knowledge bearing on the question of the expediency 
of his being allow'ed leave to bid.’* Their lordships observed 
that taking the remark as a general one it required qualifi- 
cation, and that the view of the High Court as to the 
obligations attaching generally to applicants for leave to 
bid were unduly onerous, at least to decree-holders at 
arms’ length with their debtors. {Lord Hobhouse.) 

Mahomed Meera Ravuthar v. Savvasi Vijaya 
KaGHUNADHA Gopalar. (1899)271. a. 17(27,29) = 

23 M. 227 (236-7) = 4 C W. N. 228 = 
2 Bom. L. R. 640 = 7 Sar. 661 = 10 M. L. J. 1. 

Leave to bid — Dccrec-holdcr obtaining — Position and 

duty of. 

Leave to bid puts an end to the disability of the decree- 
holder and puts him in the same position as any other 
purchasers though like all other purchasers he is bound to 
abstain from breaches of trust and from intimidation or 
falsehood in keeping off bidders. 

The view that “ when liberty is given to a decree-holder 
to bid at the sale of the judgment-debtor’s property, he is 
bound to exercise the most scrupulous fairness in purchasing 
that property, and if he or his agent dissuades others from 
purchasing at the sale, that, of itself, is a sufficient ground 
why the purchase should be set aside ” is too sweeping in its 
terms. {Lofd Hobhouse.) MaHOMED MEERA RavutHAR 

V. Savvasi Vijaya Raghunadha Gopalar. 

(1899) 27 I. A. 17 (23) = 23 M. 227(232-3) = 

4 C. W. N. 228 = 2 Bom. L. E. 640 = 

7 Sar. 661 = 10 M. L. J 1. 

Leave to bid — Fraud upon Court in obtaining 

Question as to — Circumstances to be considered. 

In order to judge whether a decree-holder applying for 
leave to bid has misled the court, all material circumstances 
attending the application should be known. It is material 
to know whether the application was made ex parte or on 
notice. It is important to know every incident bearing on 
the application to the court : the precise dates of the 
application, of the order, and of the agreements alleged to 
have been concealed by hin, ; the proceedings in court ; the 
parties present ; the state of their knowledge, and so forth 
(27, 29). {Lord Hobhouse.) MaHOMED MEERA RavU- 

THAR 4'. Savvasi Vijaya Raghunadha Gopalar 

(1899) 27 I. A. 17 (27 29) = 23 M. 227 (237) = 

4 C. W. N. 228 = 2 Bom. L. E. 640 = 

7 Sar. 661 = 10 M. L. J. 1. 

Leave to bid — Grant of —Conditions — English 

practi ce — Appli c ability. 

In the case in I. L. K. 16 C. 132, the Calcutta High 
Court dwelt on the necessity of great caution in granting 
leave to bid ; indeed, it laid down such conditions as would 
make the granting of leave a very rare thing, instead of 
being, as their Lordships believe it is, a very common thing. 
These conditions are drawn from English practice, partly 
from cases in which the applicant was a trustee or solicitor 
for the debtor, and they are applicable to a system under 
which the decree-holder has the conduct of the sale. Doubt- 
less the conduct of the sale gives opportunities for influenc- 
ing its course one way or another, which do not follow on 
the mere leave to bid. {Lord Hobhouse.) MaHOMed 

Meera Ravuthar v. Savvasi Vijaya Raghunadha 
Gopalar. (1899)271. A. 17 (28) = 23 M. 227(237-8) = 

4 C. W. N. 228 = 2 Bom. L. E. 640 = 

7 Sar 661=10M. L. J. 1. 

— Leave to bid — Order refusing — Appeal from. 

No appeal lies from an order refusing to give a decree- 
holder permission to purchase at a sale held in execution 
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his decree. {Lord ALiniaghien.) KOTHA Hnyin z/. Ma 
Hnin I. (1911) 38 I. A. 126 = 38 C. 7a7 = 

15 C W. N. 862 = (1911) 2M. W. N. 449 = 

13 Bom. L. R 694 = 14 C. L. J. 241 = 
8 A. L. J. 1117 = 6 L. B. B. 26 = 11 I. C. 546 = 

4 Bur. L. T. 257. 

Mortgagee decreeUolder—Purehase of mortgaged 

property hy, with leave to Ind—Pnrehase hy him without 
sneh lea-ee — pfeet —Distinetion. 

Leave to bid puts an end to the disability of the mort- 
gagee, and puts him in the same position as any indepen- 
dent purchaser. Purchase of the equity of redemption at a 
judicial sale by a mortgagee who had obtained leave to bid 
would have the same effect against the mortgagor as the 
purchase of the mortgaged property ( U4). {Lord IVatsou.') 

Mahabik Pershad Singh v, Macnaghten 

(1889) 16 I. A. 107-16 C. 682 (692)- *6 Sar. 346. 

Pleader of judgtncnt debtor aeqiiirinst decree hy 

transfer benami in name of bis 7oi fe—l^ave to bid to plea- 
ders wife — Grant of — Propriety. 

Had the Judge been told that the lady, who applied for 
leave to bid, really held the decree benami for her husband 
who was a pleader and who had had no business to 
acquire the decree by a transfer, their Lordships cannot 
doubt that the leave to bid would have been refused. {Lord 
Dunedin.') NAGENDRABALA DaSI OiNANATH MaHISH. 

(1923) 51 I. A. 24 (27 8) = 61 C. 209 = 
A 1. R. 1924 P. C. 34 =(1924) M. W. N. 156 = 
22 A. L. J. 177 = 19 L. W. 349 = 33 M. L. T. 472 = 
10 O. & A. L. B. 408 = 26 Bom. L. R. 615 = 

2 Pat. L. R. 96-29 C. W. N. 491 = 81 1. C. 762 = 

46 M. L. J. 632. 

O. 21, B. 72 (3) — Application under — Grounds of — 

Decreediolder's purchase ivitbout permission or after refusal 
of permission if and luben one of. 

If an application were made under the last paragraph of 
S. 294 of C. P. C. of 1882, the conduct of the decree-holder 
in purchasing at the execution sale notwithstanding that he 
had applied for permission and had been refused might Ix; 
one of the points which the court would take into consider- 
ation in determining whether it would avoid the sale or not. 

It is doubtful even then whether it would be of any import- 
ance. The question would not be whether the decree- holder 
had been contumacious but whether the property had b.-en 
really realised to the best advantage. If it had not, the 
court would set the sale aside ; if it had, then it mattered 
not that the decree-holder bought without permission or 
that he had applied and been refused (318). {Lord 
Phillimorc.) UaI KaDHA KRISHNA v. BlSHESHAK 
Sah AY. ( 1922) 49 I. A. 312 = 

1 Pat. 738 (739 40) = 21 A. L. J. 23 = 

37 C. L. J. 430 = 26 Bom. L R. 680-27 C. W. N. 294 = 

9 O. & A. L. R. 194 = 16 L. W. 190 = 3 Pat. L. T. 629 = 

31 M. L. T. 209 (P. C.) = A.I.B. (1922) P. C. 336- 

67 1. C. 914 = 44 M. L. J. 718. 
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{Sir Afontaguep. Smith.) MUSSUMAT BUHUNS KOWUR 

V. Lalla Buhooree Lall. (1872) 14 M.I.A. 496 = 
18 W. B. 157 — 10 B. L. B. 169=2 Suth. 676 = 

3 Sar. 69. 

TT deposit by purehaser— Insistence on, 

before aeceptanee of bid and knocking dmvn of estate 

Propriety-Insistence luith a viav to find out -whether bid 

~was a real or a sham one. 

The suit was to set aside an auction sale made under a 
decree of the Cavil Court on the ground that the Collector 
improperly insisted upon a production of the deposit before 
the estate had I:>een knocked down, and that the effect of 
the proceeding was to deter bidders, and so diminish the 
amount for which the estate was sold. It appeared that on 
several preceding occasions, when sales were attempted, the 
highest bidders had turned out to be unable, or unwilling, 
to complete them, and so they had been rendered illusory. 
On the occasion in question, the Collector, therefore, 
wanted to satisfy himself of the trustworthiness of a bidder, 
before he concluded the sale in his favour. His proceeding 
was not shown to have deterred persons really wishing to 
buy from offering their biddings, or in any way to have 
damped the sale. 

Held that, though ordinarily the payment of the deposit 
could not be required before the acceptance of the bidding, 
and the knocking down of the estate, the Collector was 
lx)und to satisfy himself reasonably that the persons who 
professed to be bidders were real bidders, and that the 
course w'hich he took for that purpose was perfectly justifi- 
able (341). 

The procedure of the Collector might be unusual ; but 
the circumstances were unusual, as practices had been 
suffered before in this case, which had made the sales 
under the order of the Court mere mockeries, available only 
for the purpose of defeating the course of justice (341). 
{Sir John Coleridge.) KaJAH MUHESH NAKAIN SING 
r/. KiSHANUND MISR. (1862) 9 M.I.A. 324 = 

6W.R. 7 = Marsh. 592 = 2 I. J. 61-1 Suth. 488 = 

1 Sar. 862. 

0. 21, R. 90 — Application under — Grounds not 


- -O. 21, R. 79 (3)* — Debt — Execution sale of — Suit 

by certified purchaser at,, for recat'cry of debt — Benami title 
of third person — Plea by debtor of — Maintainability. 

Where debts due to the judgment-debtor have been sold 
and delivered to the certified purchaser, the debtors may 
well be prevented from setting up the benami title of a 
third person in actions brought by the holder of the certifi- 
cate of sale, for they are by S. 265 of C.P.C. of 1859 prohi- 
bited from paying to any one except the certified purchaser, 
and they could not, therefore, set up title in another. Be- 
sides, when suing them, the certified purchaser is only 
reducing into possession the very thing he purchased (526'! 


raised in — Appeal^Maintainability for first time in. 

The principal irregularity complained of in an applica- 
tion to set aside an execution sale under S. 311 of C.P.C. 
of 1877 was that no notification of the sale was properly 
published. The ('ourt found that the proclamation had 
been published and dismissed the application. The appli- 
cant did not take any objection to the form of the procla- 
mation, and did not state that there was an irregularity in 
not having stated all that was required by the Code, and, 
amongst other things, the revenue which was assessed upon 
the estate. The applicant api'ealed to the High Court but 
did not take the objection even in the memo, of appeal to 
that Court. At the hearing of the appeal, objection was 
taken whether by the applicant or by the High Court itself 
was not clear — that the amount of revenue had not been 
stated in the proclamation, and that Court gave effect to 
the objection, and, reversing the Court below, set aside the 
sale on that ground. 

Ilcld^ that the objection could not be taken for the first 
time in the Court of apijeal (39-30). 

The objection, if it had been properly taken in the first 
instance, would have \)een good to this extent, that not 
stating the amount of revenue was an irregularity; but even 
then there would have been something more to be proved than 
the mere irregularity —it would have been necessary to go 
on and show that substantia] damage had been sustained 
by the applicant in consequence of that irregularity. No 
evidence was given upon that subject before the lower 
Court, though by S. 311 of C.P.C. of 1882 the onus lay 
upon the applicant to prove to the satisfaction of the Court 
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that he had sustained substantial damage in consequence of 
the irregularity ; nor was there any finding of the lower 
Court upon it, because the question was never raised (30). 
{Sir Barnes Peacock^ OLPHERTS v. MAHABIR PeRSHAD 

Singh. (1882) 10 I.A. 26=-9 C. 666 (661 2)- 

11 C.L.E. 494-4 Sar. 417. 

An application under S. 311 of C.P. Code of 1882 to 

set aside a sale, at which the decree-holder had himself 
purchased, alleged a number of irregularities in publishing 
or conducting the sale and that the decree-holder had not 
obtained leave to bid but did not allege that, if he had 
obtained such leave, he had done so by committing a fraud 
upon the Court. The trial Court found against the alleged 
irregularities and that the allegation as to not obtaining leave 
was false. The High Court, on appeal, held, on the strength 
of an alleged admission made before them, that the decree- 
holder had in obtaining leave committed a fraud upon the 
Court, and set aside the sale on that ground. 

Held^ that in view of the pleadings and the case on which 
the parties went to trial, the High Court ought not to have 
set aside the sale on that ground. 

It is very important that one who seeks to set aside a 
purchase completed under the sanction of the Court, should 
state the grounds on which he claims to impeach it, and 
should not be allowed after trial of the case to rely on 
other grounds which have not been the subject of trial or 
adjudication in the Court which takes the evidence (25). 
In this case a controversy raised about the propriety of 
proceedings during a sale has been treated as if it were a 
question whether a fraud was committed on the Court 
prior to the sale (29). {Lord Hobhouse,') MaHOMKD 

Meera Kavuther i\ Savvasi Vijaya Raghunadha 
GopALAR. (1899) 27 I A. 17- 

23 M. 227(234 5, 238) -4 C.W.N. 228 = 
2 Bom. L.E. 640 = 7 Sar. 661 = 10 M.L.J. 1. 

■ ■ " ‘Application under — Order rejecting -^Reviexo of, 

S. 376 of C. P, C. of 1859 speaks merely of decrees, and 
not of orders (236). 

Quaere^ whether there can be a review of a judgment 
rejecting an application by the judgment-debtor under S. 256 
of C. P. C. of 1859 to set aside an execution sale (236). 
{Sir Barnes Peacockj) GiKDHARI SiNGH v, HUKDEO 

Narain Singh. (1876) 3 1. A. 230 = 

26 W. E. (P. C.) 44 = 3 Sar. 637 = 3 Suth. 294 = 

Bald. 12. 

Application under— Rejection of— Suit subsequent to 

set aside decree and execution sale on ground of fraud — 
Maintainability^ See EXECUTION SALE — SeITING ASIDE 
OF, AND OF DECREE— Suit FOR. (1902) 29 I. A. 09 = 

29 C. 395. 

- A pplicati on under — Right to make — Auction-pur- 
chaser — Application by, on ground of fraud of judgment- 
debtor — Right of, 

S. 311 of C. P. C. of 1882 is limited strictly to the decree- 
holder or any person whose immoveable property has been 
sold. An execution purchaser being neither, he has no 
right to apply under that section to have the execution sale 
set aside on the ground that he had been induced by the 
fraud of the judgment-debtors to pay a larger sum for the 
property purchased than he would have had to p'ay if he had 
not been so deceived. {Lord ILannen.) RlHJ MOHUN 

Thakoor V , Rai Uma Nath chowdhkv. 

(1892) 19 I. A. 164 = 20 C. 8 = 6 Sar. 246. 

— Application under — Right to make — Minor- — Sale of 

property of — Mother and natural guardian of minor — 
Court of Wards in tnanagetnent of estate of minor with the 
exception of property in question — Right o f^ to apply » 
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Objection was taken to the competency of an application 
to set aside an execution sale of a minor's property under S. 
311 of C. P. C. of 1882 made by the mother and the natural 
guardian of the minor on the ground that she was not 
entitled to act for him. At the time the Court of Wards 
had taken charge of the other properties of the minor but 
had not decided to take charge of the property in respect of 
which the application was made ; indeed, they ultimately 
declined to take charge of the same. The Court Nazir who 
had acted as guardian ad litem in the suit for the minor had 
refused to act for him when the decree was transferred for 
execution to another court which held the sale. 

Held, that the application was competent and could not 
be objected to (l50). {Lord Moulton,'). TekaiT KRISHNA 

Prasad Singh v, Motichand. (1913) 401. A. 140 = 

40 C. 636 (648-9) = 17 C. W. N. 637 = 
17 C. L. J. 573 = (1913) M. W. N. 487 = 
11 A. L. J. 517 = 16 Bom. L. E. 616 = 
14 M. L. T. 37 = 19 I. C. 296 = 26 M. L. J. 140. 

Grounds for setting aside sale under — Agreement 

betzveen persons not to bid not one. 

An agreement between persons not to bid is no ground 
for setting aside an execution sale under O. 21. R. 90 of C. 
P. C, of 1908, or even for opening the biddings. {Lord 
Hobhouse.) MaHOMED MeERA RaVUTHAR v. SAVVASI 

Vijaya Raghunadha Gopalar. 

(1899) 27 I. A. 17 (24’' =23 M. 227 (233) = 

4 C. W. N. 228 = 2 Bom. L. E. 640 = 

7 Sar. 661=10M.L. J. 1. 

Inadequacy of price^-Not by itself ground for 

setting aside sale. 

Inadequate price uf itself is not a sufficient ground for 
^setting aside a sale under S. 3l 1 of C. P. C. of 1882, unless 
there is irregularity (28;. {Sir Barnes Peacock.) OLPHERTS 

V. Mahabik Pekshad Singh. 

('1882) 10 I. A. 25 =9 C. 656 (660) = 

11 C. L. E. 494 = 4 Sar. 417. 

Injury by reason of irregularity — Assumption without 

evidence of— Propriety— C. P. C., O. 21, R. 68 -Non-com- 
pliance with provisions of— Injury by reason of. See C. P. 

C. OF 1908, O. 21, R. 90— Irregularity— C.P.C., O. 21, 

(1893) 20 I. A. 176 (182)= 21 C. 66. 

/ njury by reason of i rregularity— Assumption with- 
out ciddence of^Propriety — Description of property 

Inadequacy in — Injury by reason of. 

Under S. 311 of C. P. C. of 1882 a sale cannot be set 
aside on the ground of irregularity without proof by the 
applicant that substantial injury has resulted from the 
irregularity. 

Where, therefore, in a case in which no evidence had 
been adduced, the High Court assumed that irregularity 
consisting in the inadequate description of the property 
must have resulted in the inadequacy of price fetched 
at the sale, and set aside the sale on that ground, held 
that it erred in making such an assumption and in setting 
aside the sale on the basis tiiereof. 

If, in the opinion of the High Court, the Sub-Judge was 
wrong in not receiving evidence, they ought to have sent 
the case back to him to take that evidence. {Sir Richard 
Couch.) ARUNACHELLAM v. ARUNACHELLAM. 

(1888) 16 I. A. 171 (174-5) = 12 M, 19(23,26 6) = 

5 Sar. 266. 

-/ njury by reason of irregularity — Assumption with- 
out evidence of — Propriety — Revenue assessed on estate- 

Non-statement of, in sale proclamcUioft — Injury by reason 

of. 

The High Court, having held that the non-statement of 
the amount of revenue in the proclamation was an irregu- 
larity, proceeded to try the question whether the irregularity 
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had caused substantial injury to the applicant. They say : 

“ But it may tje reasonably supposed that the non-specifica- 
tion of the Government revenue in the sale proclamations 
published is one of the causes which caused the diminution 
in the price.” d'here was no evidence at all on the subject. 

It appears to their Lordships that the High Court could 
not. without evidence and upon a mere supposition, properly 
find that the non-statement of the revenue in the proclama- 
tion did cause an injury to the applicant by causing an in- 
adequate price to be bid at the sale (30). (S/r Hantcs Pea- 
cock). olphekts?'. Mahabir Pershai) Singh. 

(1882) 10 I. A. 25 = 9 C. 656 (661 2) -11 C. L. R. 494 = 

4 Sar. 417. 

Injury by reason of irret^ularity — Proof of — Neces- 
sity. 

In all cases of irregularity under S. 311 of C. P. C. of 
1882 evidence must be given of substantial injury having 
resulted from such irregularity (182). {Lord Morns.) 

Tassaduk Rasul Khan 7*. Ahmad Khan. 

(1893) 20 I. A. 176 = 21 C. 66 = 
6 Sar. 324 = R. & J’s No. 131. 

Injury by reason of irregularity — Proof of— Onus 

on applicant. 

Under S. 256 of C. P. C. of 1859 the judgment-debtor is 
bound to show that some material irregularity in publishing 
or conducting the sale had taken place, and that he had sus- 
tained substantial injury by reason thereof (235). {Sir 
Barnes Peacock.) GiRDHARI SiNGH v. HURDEONARAIN 

Singh. (1876) 3 I. A. 230 = 26 W. B. (P. C.) 44 = 

3 Sar, 637 = 3 Suth, 294 = Bald. 12. 

By S. 311 of C. P. C. of 1882 the onus lies on the ap- 
plicant to prove to the satisfaction of the Court that he had 
sustained substantial damage in consequence of the alleged 
irregularity (30). {Sir Ba>'n€s Peacock.) OLPHERTS v. 

Mahabir Pershad Singh. (1882) 10 I. A. 26 = 

9 C. 666(661 2) = 11 C. L. R. 494 = 4 Sar. 417' 

It lies upon an applicant under O. 21, K. 90 of C.P. 

C. of 1908 to establish before the court that he had suf- 
fered damage by reason of the irregularity alleged before he 
could start his application for setting aside the sale. {Lord 
Buckmaster). BaLIRAM SINGH v. SeTH NARSINGDASS. 

(1923) 18 L. W. 137 = (1923) P. C. 93-76 I. C. 646 = 

L. R. 4 P. C. 197 - 45 M. L. J. '403 (406). 

Injury by reason of irregularity — Proof of — Oppor- 
tunity to adduce — P. C . appeal— Grant of opportunity for 
first time in. 

An application by ths judgment-debtor under O. 21, R. 90 
of C.P.C. of 1908 w’as dismissed by the first court on the 
ground that no damage was caused by the alleged irregu- 
larity. No evidence was, however, taken to prove that the 
judgment-debtor had, in fact, suffered material damage by 
reason of the alleged irregularity. The judgment-debtor i 
appealed from the order of the first court on the ground, ' 
nter alia., that the irregularity complained of had resulted 
n an inadequate price. Upon the hearing of that appeal, 
the appellant made no application whatever to be permitted 
to call evidence to prove that he had, in fact, suffered mate- 
rial damage by what had taken place. He did not ask that 
the matter should be sent back for hearing upon that head 
by the first Court, nor, indeed, that the appellate court itself 
should hear evidence upon it. The appeal was argued on 
the facts as they stood, and the result was that the appellate 
court decided that the omission was one which was not likely 
to have had any effect on the bidding in the auction. 

Held., on further appeal to the P. C. by the judgment- 
debtor, that it was too late for him to contend that the 
Board should afford him an opportunity to adduce such 
evidence. {Lord Buckmaster f) BALIRAM SiNGH v. SETH 
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Narsingdas. (1923) 18 L. W. 137=(1923) P. C. 93 = 
I E E. 4 P.C. 197=761.0.646 = 

46 M. L. J. 403 ( 406-6). 

/ rregutarity —AUachmcnt—Publication of, not pro- 
per- — Irregularity if an. 

Quetre, whether the notice of attachment not having been 
properly published would affect the sale, or be an irregula 
rity in conducting the sale (29). {Sir Barnes Peacock.) 

OLPHERTS','. Mahabir Pershad Singh. 

(1882) 10 I. A. 25 = 9 C. 656 (660) = 11 C.L.E. 494= 

4 Sar. 417 

— Irregularity— C. P. C., O. 21, A. bS—IVou-com- 

pliauee with pr ovisious of — Setting aside of sale on ground 
of— I Iijiiry by reason of non-compliance — Proof of— Neces- 
si ty — Presumption of — Propriety. 

The appeal arose out of an application by the respondents, 
who were judgment-debtors of the appellant, to set aside an 
execution sale of certain villages belonging to them. The 
principal ground relied upon by the respondents for setting 
aside the sale was, that the provisions of S. 290 of C.P.C. 
of 1882 had not been complied with by the decree-holder 
(appellant). The application by the respondents was made 
under S. 311 of C.P.C. of 1882. They, however, gave no 
evidence that they sustained substantial injury by reason of 
the alleged irregularity. 

field, that it was incumbent upon the respondents to 
prove that they sustained substantial injury by reason of the 
alleged irregularity, and that in the absence of such evidence 
the sale could not be set aside (182). 

Their Lordships cannot accept the judgment of the Judi- 
cial Commissioner that loss is to be inferred from the mere 
fact that a sale was bad without full compliance with the 
provisions of S. 290. The section clearly contemplates 
direct evidence on the subject (182). {Lord Morris.) TaS- 

saduk Rasul Khan v. Ahmad Hussain. 

(1893) 20 LA. 176 = 21 C. 66 = 

6 Sar. 324 =R.& J’s No. 131 

Irregularity — Incumbrances on estate — Non-state- 
ment of, in sale proclamation — Irregularity if an. Sec 
Under this rule — IRREGULARITY — VALUE OK ESTATE— 
UNDER-ST.\TEMENT FRAUDULENT of ETC. 

(1913) 40 1. A. 140 (147)= 40 0. 636(642-3). 

1 rrcgularity — Notification of sale — Error in — Ap' 

plication to set aside sale on ground of — Maintainability 
— Sale pursuant to that notification — Postponement of, at 
instance of judgment debtor , conditional on that notification 
being maintained — Effect. 

An execution sale was fixed for the 5th of August, 1872. 
The judgment-debtor applied to the court to postpone the 
sale, and stated that he wished to raise the money, and 
added, “Under such circumstances it is prayed that a post- 
ponement of one month be granted, the attachment and the 
notification of sale being maintained Upon that petition 
an order was passed which was as follows : “It is ordered 
that the postponement be granted ; that in case of non-pay- 
ment of the decretal amount the property of the judgment- 
debtor l>e sold, without the issue of a second notification of 
sale, on the 2nd September, 1872 ; and that a copy of the 
notification be suspended in a conspicuous place of the 
Court-house.” 

Held, thJt the judgment-debtor could not thereafter pro- 
perly take objection to that notification by stating that there 
was an error in it in regard to the Government revenue pay- 
able upon the estate or in any other matter (240). 

The judgment-debtor’s application for postponement of 
the sale, subject to the attachment and the notification of 
sale being maintained, amounted to an admission on his part 
that the notification was correct, or that at any rate there 
was no such . mistake or irregularity as would be likely to 
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mislead (240). {Sir Barms Peacock.') GiRDHARI SiNGH 

V. Hurdeo Narain Singh. 

(1876) 3 I. A. 230 = 26 W.B. P.C. 44 = 3 Sar. 637 = 

SSuth. 294 = Bald. 12. 

Irregularity — Revenue assessed upon estate — Omis- 
sion to mention^ in sale proclamation — Irregularity if 
an. 

Not stating the amount of revenue in the sale proclama- 
tion is an irregularity ; but to have a sale set aside on that 
ground the applicant must go further and show tliat sub- 
stantial damage had been sustained by him in consequence 
of that irregularity (30). {Sir Barnes Peacock.) OLPHERTS 

V. Mahabir Pershad Singh. 

(1882) 10 I. A. 25 =9 C. 656 (661-2) = 

11 494 = 4 Sar. 417. 

Under O. 21, R. 66 of C.P.C. of 1908 it is plain that 

the proclamation should contain the statement as to the 
revenue assessed upon the estate, and this Board, in I..R. 10 
I. A. 25, have held that that is a material matter, and that 
its omission is the omission of a matter which would enable 
the judgment-debtor to base an application for setting aside 
the sale if he could comply with the other condition that the 
Code provides. {Lord Buckmaster.) BaLIRAM SinGH v. 
Seth Narsingdas. (1923) 18 L.W. 137 = 

(1923) P.C. 93=L.B. 4 P. C. 197 = 76 I. C. 546 = 

45M.L. J. 403(404). 

Irregularity — Revenue assessed upon estate — Under- 
statement of — Irregularity if an. 

Not specifying the amount of the revenue correctly as re- 
quired by S. 249 of C.P.C. of 1859 was an irregularity for 
which the sale might have been set aside under S. 256 there- 
of, provided the judgment-debtor satisfied the court that he 
^^^^^'^stained a substantial injury in consequence of it 

It is a mistake to suppose that an under-statement of the 
Government revenue payable on the estdte is an error in 
favour of the judgment-debtor, for, if the Government 
revenue were stated to be much less than it really was, the 
purchaser might be led to suppose that the estate was a 
much less valuable one (239-40). {Sir Barnes Peacock.) 

Girdhari Singh v. Hurdeo Narain Singh. 

(1876) 3 I. A. 230 = 26 W. B. P, O. 44 = 3 Sar. 637 = 

3 Suth. 294 = Bald. 12. 

-^Irregtdarity — Setting aside of sale ofi ground of — 
Condition^Iniury substantial consequent upon it — Proof 
of — Necessity. 

Irregularity alone is not a ground for setting aside a sale 
under S. 311 of C. P. C. of 1882. There must be some 
substantial injury in consequence of the irregularity, and 
that must be proved by the applicant (28). {Sir Barnes 
Peacock.) OLPHERTS v. MaHABIR PERSHAD SiNGH. 

(1882)10 I. A. 26=9 O. 656 (659-60) = 

11 C. li. B. 494 = 4 Sar. 417. 

I — Irregularity — V alue of estate — Mis-statement as 
to, in sale proclamation — Irregularity if an. 

The munsif considered that the misrepresentation in the 
proclamation of sale of the value of the property was not a 
material irregularity for which a sale could be set aside. 
His reason was that no rule required that the value of the 
property should be mentioned in the proclamation ; and 
that as the entry was uncalled for and not legally obligatory, 
to give wrong value is no reason for setting aside a sale. 

This is a very mistaken view. It is true that the mis- 
statement is something more grave than an ordinary irregu- 
larity of procedure, but the fact that it is so, and that it was 
made gratuitously by the decree-holder and the court, does 
not prevent it from being “ a material irregularity in 
publishing or conducting** the sale, such as to bring the 
case within the special remedy provided by S. 311 of C. P. 

39 
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C. of 1882. Whatever material fact is stated in the 
proclamation (and the value of the property is a very 
material fact) must be considered as one of those things 
“ which the court considers material for the purchaser to 
know ’’ and it is enacted in terms (though express enactment 
is hardly necessary for such an object) that those things 
shall be stated as fairly and accurately as possible (iSO). 
{Lord Hobhousef) SaaDATMAND KHAN v. PHUL KUAR. 

(1898)25 I. A. 146 = 20 A. 412 = 2C. W. N. 660 = 

7 Sar. 380. 


Irregularity — Value of estate — Understatement 

fraudulent of, in sale proclamation — Incumbrances on 
estate — Omission to state — Irregularities if. 

While the order for proclamation of sale in execution of 
a decree directed that the sale proclamation should be 
served on each of 109 mauzas by announcement to the 
public with beat of drum and that a copy of the proclama- 
tion should be affixed at a conspicuous place on each 
property, the proclamation was in fact read out without beat 
of drum in one only of the mauzas and the copy of the 
proclamation was affixed to a tree in that village alone. 
Further the Schedule of the property attached to the 
proclamation did not contain a statement of the incum- 
brance lo which the property was liable. Again, the value 
of the property was fraudulently under-estimated, property 
worth nearly 2 lacs being stated to be of the value of 
Ks. 2,000 only, the amount of tax due from the property. 
Notice of none of the proceedings in the attachment was 
served at any time on any person representing the infant 
representative of the judgment-debtor, who died pending 
attachment. And there were no bidders present at the sale 
except the decree-holder and the Collector, and the decree- 
holder iiimself purchased the property for Rs. 2,020. 

Held, that the matters set forth above constituted 
material irregularities in the publishing or conducting of the 
sale and that the judgment-debtor having sustained in- 
jury the sale ought to be set aside (147). {Lord Moulton.) 

Tekait Krishna Prasad Singh v, Motichand. 

(1913) 40 LA. 140 = 40 C. 636 (642-3) = 

17 0. W. N. 637 = 17 C.L. J. 673 = 
(1913) M. W. N. 487= 11 A. L. J. 617= 


16 Bom. L. B. 516=14 



L. T. 37 = 


10 I. C. 296 = 26 M. L. J. 140. 

Irregularity known to fudgment-debtor and not 

objected to by him — Application to set aside sale on ground 
of — Mai ntainability — Estoppel. 

A judgment-debtor cannot lie by and afterwards lake 
advantage of any misdescription of the property attached, 
and about to be sold, which he knows well (174). 

Where, therefore, the judgment-debtors, knowing what 
the description of the property was in the proclamation of 
sale, allowed the whole matter to proceed until the sale was. 
completed, and then applied for setting aside the sale on 
account of misdescription of property in the sale proclama- 
tion, held, reversing the High Court which gave effect to 
the objection, that it could not be allowed (174). {Sir 
Richard Couch.) ARUNACHELLAM v. ARUNACHELLAM. 

(1888) 15 1. A. 171 = 12 M. 19 (26) =5 Sar. 266. 


^O. 21, B. 91 — Applicability — Fraud of judgtnent- 

debtor — Purchaser induced to pay more by — Judgment- 
debtor having saleable interest. 

S. 313 of C.P.C. of 1882, no doubt, applies to the execu- 
tion purchaser, but its scope is limited to the case of a person 
whose property is purported to be sold, and who had no 
saleable interest therein. The section is, therefore, ihappli- 
cable to an application by the purchaser to set aside the 
execution sale on the ground that he had been induced by 
the fraud of the judgment -debtors to pay a larger sum for 
the property purchased than he would have had to pay if he 
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had not been so deceived. ^Lord Hamun.) BiKj MOHUN 

Thakoor V. Rai Uma Nath Chowdhry. 

(1892) 19 I. A. 164 = 20 C. 8 = 6Sar. 246. 

O. 21, E. 92 — Confirmation of sale — Duty of court 
When the court rejects an application under S. 256 of c[ 
P. C. of 1859, and treats the objections as insuffirient it 
to proceed under S. 257 to pass an order confirming 
the sale (236). (Str Barjies Peacock.) GlkDHARI SiNGH 

oc Singh. (1876) 3 I. A. 230 = 

26 W. E. P. C. 44 = 3 Sar. 637 = 3 Suth. 294 = Bald. 12. 

■“ Where there has been an order for sale, and the 
property has been put up for sale, under S. 312 of C. P. C. 
of 1882, it no such application as is mentioned in S. 311 is 
made, there is only one duty left to the court, namely, to 
p^s an order confirming the sale as regards the parties to 
me suit and the purchaser. {Lord Hanncn.) BiRj MOHUN 

Thakoor v. Rai Uma Nath Chowdhry. 

(1892)19 I. A. 154 = 20 C. 8=6 Sar 245. 

to confirm sale— Grounds of - Sale at Lav 

price if one of. 

The fact that an execution sale had been effected at a 
low would in itself be no ground for refusing to confirm 
the sale (238). {Sir Barnes Peacock.) GirdHaki Singh 
V. Hurdeo Narain Singh. (1876) 3 I. A. 230 = 

26 W. E. P. C. 44 = 3 Sar. 637 = 3 Suth. 294 = 

Bald. 12. 

Refusal to confirm sale-improper order of— 

Remedy in case of'— Mandamus proceeding in High Court. 

Where the lower court, after rejecting the objections to 
an execution sale, refuses to confirm the sale, it is compe- 
tent to the High Court, by a proceeding in the nature of a 
mandamus, to order the lower court to do that which it 
ought to have done, namely, having rejected the objections 
to the sale, to confirm it (238). {Sir Barnes Peacock.) 

Girdhari Singh v. Hurdeo narain Singh. 

( 1876) 3 I. A. 230 = 26 W. E. P. C. 44 = 3 Sar. 637 = 

3 Suth. 294= Bald. 12. 

Refusal to confirm sale — Improper order of— 

Remedy in case of — Rem si on to High Court. 

Where in a case in which the Sub-Judge ought to have 
passed an order confirming an execution sale, he refused to 
do that, and set aside the sale, and directed the purchase- 
money to be refunded on certain terms, held., that, in so 
doing, he declined to exercise a jurisdiction which he had, 
and exercised one which did not belong to him, and that 
consequently his judgment was liable to be reviewed by the 
High Court under S. 622 of C. P. C. of 1882. {Lord 
Hannen.) BiRJ MOHUN THAKOOR v. RaI Uma NaTH 

Chowdhry. (1892) 19 I. A. 164 = 20 C. 8 = 6 Sar. 246. 

-• ■ ' Refusal to confirm sale — Improper oi'der of — 
Revision against — Reversal of order and confirmation of 
sale in — Meaning and effect of — Confirmation of sale by 
High Court itself or direction to court beloio to confirm it. 

In a case in which the executing court set aside a sale on 
the ground of material irregularity, and subsequently 
refused to confirm the sale and to issue a certificate of sale 
to the auction-purchaser, the High Court, in revision, re- 
versed the order of the court below, and confirmed the sale. 

Held^ that the real meaning of the order of the High 
Court was that the sale was to be confirmed by the officer 
who ought to confirm it, namely, by the court below, which 
ought to have confirmed the sale when it disallowed the 
objections (241). 

The High Court must not be taken, by reason of the 
said order, to have itself confirmed the sale. {Sir Barnes \ 

Peacock!) Girdhari Singh v. Hurdeo narain Singh. 

(1876)31. A. 230 = 26 W.E. P. C. 44 = 3 Sar. 637 = 

3 Sutii. 294=Sald. 12. 
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~ 21, E. 93 — Intetest on purchase-momy — Pur- 

chasers ri ght to. 

Where an execution sale at which the decree-holder 
himself purchased the property was set aside for irregularity, 
that the decree-holder-purchaser was not entitled to 
interest on his purchase-money, because (1) the purchase- 
money was not actually paid, but was set off against the 
amount due under the decree ; (2) the decree itself had not 
allowed interest ; and (3) the sale was set aside owing to his 
own fault. {I^rd Macnaghten.) PraG NaraiN v 
Kamakhia Singh. (1909) 36 I. A. 197 = 31 A 561 = 
6 M. L. T. 303 = 10 0. L. J. 267 = 14 C. W. N 66 = 
11 Bom. L. E. 1200 = 3 I. C. 798 = 13 O. C. 180 = 

19 M. L. J. 699. 

Intertst on purchase-money — Purchaser's right to — 
Security bond on execution of which money was paid not 
providing for interest — Effect. 

Where proceedings to set aside an execution sale are 
taken Ixjth under O. 21, R. 90, and under O. 21, R. 91 of C. 
P. Code of 1908. and the sale is duly set aside, (). 21, K. 93 
of the Code applies, and the Court has power to order inte- 
rest to be paid on the purchase-money paid out to the 
purchaser. 

Qiuere, whether S. 144 of C.P. Code of 1908 also applies 
to such a case. 

The fact that the security bond on the execution of 
which the money was paid out to the decree-holder did not 
reserve interest does not deprive the Court of its power to 
order interest to be paid. The only effect of the omission 
is that the security does not extend to interest. {Viscount 

Cave.) Maharaj Bahadur Singh v. Forbes. 

(1920) 48 I.A. 24 = 13 L.W. 217 = 
(1921) M W.N, 26 = 19 A.L.J. 101 = 33 C.L.J. 176 = 
23 Bom. Ii. E. 727 = 26 C.W.N. 366 = 6 P.L.J. 129 = 
30 M.L.T. 187 = 69 I.C. 782 = 40 M.L.J. 141. 

O. 21. E._94 — Certificate of sale — Construction of — 
Other documents — Reference to — Permissibility. 

Certificates of sale are documents of title which ought not 
to lx? lightly regarded or loosely construed. Tlie object of 
a sale certificate would be defeated if it were possible to 
change its plain meaning l^y reference to other documents. 
{Lord Buckmastcr.) RaMABHADRA NAIDVv. KaDIRIYA- 
SAMI NaiCKER. (1921) 48 I.A. 155 (161) = 

44 M. 483 (489, 488) = (1921) M.W.N. 374 = 

14 L.W. 125 = 30 M.L.T. 34 = 24 Bom. L.E. 692 = 

63 I.C. 708 = (1922) P.C. 252. 

Certificate of sale — Cure by, of irregularities in 

sale. 

The irregularities, if any, in an execution sale are cured 
by the certificate of sale (196). {Sir Robert P. Collier.) 
Rai Balkrishna v. Musst. Masuma Bibi. 

(1882) 9 I.A. 182=6 A. 142 (167) = 

13 C.L.E. 232 = 4 Sar. 398. 

Certificate of sale — A^ature of— Statutory eindence 

of transfer. 

Section 259 of C.P. Code of 1859, requiring the Court to 
grant a certificate to the person declared to be the pur- 
chaser of land at the sale, and directing that such certifi- 
cate shall be taken and deemed to be a valid transfer of 
the debtor’s right and intere.st, does no more than create 
statutory evidence of tije transfer, in place of the old mode 
of tran.sfer by bill of .sale (523). {Sir Montague E, Smith.) 
MUSSUMAT BUHUNS KOWUR V. LALLA BUHOOREE 
LaLL. (1872) 14M.I.A. 496 = 18 W.E. 167 = 

10 B.L.E. 169 = 2 Suth. 675 = 3 Sar. 69. 

Purchaser's rights and obligations — Commencement 

of sale— Confirmation of sale — Date of. 

A sale in execution of a mortgage decree, at which the 
mortgagee himself purchased, was held on 19th Marchi 
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1900. It was confirmed on 23rd April, 1900, the certificate 
issued on that date that the mort^gee ** has been declared 
the purchaser at sale by public auction on 19th March, 
1900, . . . and that the said sale has been duly con- 

firmed by this Court on 23rd April, 1900.” 

Heldy that the sale became a legal fact as and from l9th 
March, 1900, and not merely as and from 23rd April, 1900, 
and that as and from 19th March, 1900, the mortgagee- 
purchaser became entitled to all the rights attaching to the 
property, such as, the right to any accretions thereto be- 
tween that date and the date of confirmation, and subject 
to all the obligations which arose during the same period, 
such as, revenue in respect of the property falling into 
arrear subsequent to 19th March, 1900 (233-4). {Lord 
Shaw.) Bhawani kumar v , Mathura Prasai) Singh. 

(1912) 39 I. A. 228 = 40 C. 89 (10i-2) = 
16 C.W.N. 986 = 12 M.L.T. 362 = ri912) M.W.N. 944 = 
14 Bom.L. E. 1046 = 16 C. L. J. 606 = 16 L C. 210 = 

23 M.L. J. 311. 

O. 22, Rr. 1 and 11— Plaintiff-appellant — Death of 

— Substitution of defendant as his legal representative — 
Propriety of — Substitution made at his own instance — 
Reversal of decree on ground of. See Appeal — PARTIES 

—Substitution— Plaintiff-Appellant— Death of. 

(1862) 9 M. I. A. 287 (302). 

O. 22, R. 3 (1) — Hindu Law — Reversioner — 

Presumptive reversioner — Widow — Adoption or alienation 
by — Suit to set aside — Death of plaintiff pending — Right 
of next reversioner to continue suit. See HINDU Law— 

Reversioner- Presumptive reversioner— Widow 
—Adoption OR ALIENATION by— Suit to set aside 
— Nature of— Representative suit, etc. 

(1916) 42 LA. 125 (129-30) = 38 M. 406 (411-2). 

Sole plaintiff — Death before hearing of — Dismissal 

of suit for default — Restoration — Application by his legal 
representatives — Maintainability. See C.P. CODE OF 1908, 

O. 9, Ru. 8 and 9 — Dead plaintiff. 

(1913) 40 1. A. 151 = 35 A. 331, 

O. 22, R. 3 (2) — Order abating suit — Notice to 

opposite party of — Necessity. 

An order abating the suit may be said to be really tanta- 
mount to a judgment in favour of the defendant and should 
not be pronounced ex parte without notice to the opposite 
side. {Lord Dunedin.) BRIJ INDAR SiNGH v. KaNSHI 
Ram. (1917) 44 la. 218 (227-8)---46 C. 94 = 

26 0.L.J. 672 = 22C.W.N. 169 = 19 Bom. L.R. 866 = 
126P.W.R. 1917 = 104 P.R. 1917 = 3 Pat. L.W. 313 = 
22 M.L.T. 362 = 6 Ij.W. 392 = 16 A.Ii.J. 777 = 

42 I.C. 43 = 33 M.L. J. 486. 

O. 22, Rr. 3 (2) and 4 — Order abating suit under — 

Setting aside of — Application under R. 9 (2)— Maintaina- 
bility — Order on — Appeal against. See C. P. CODE OF 
1908. O. 22, RR. 9 (2), 3 (2) and 4. 

(1917) 44 LA. 218 (227-8) = 45 C. 94. 

— O. 22, R. 4; S. 107 (2) — Partnership — Dissolutin 

and accounts^Suit for — Decree for paymmt o^ money in 
— Appeal against — Respondent's death pending — Omission 
to bring his legal representatives on record-^Abatement of 
appeal. 

In a suit which w’as in substance one for taking the 
accounts and winding up the affairs of a partnership, which 
had subsisted between the plaintiff and the several defen- 
dants to the suit, a final decree was made, by which it was 
ordered that a sum of money should be contributed in 
certain proportions by the plaintiff and R and By two of the 
defendants, and certain other parties, and that out of that 
sum a named sum should be paid to Ay one of the defen- 
dants, and other payments be made to other parties. R 

and B and the plaintiff respectively appealed to the High 
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S. 107 {2)~{Co7Ud.) 

Court. A died pending the appeal, leaving a will, probate 
of which was granted to his son, nearly two months before 
the expiration of the period allowed for bringing the son on 
record as legal representative of A, And yet no applica- 
tion was made for the purpose until long after the expira- 
tion of the said period. Applications made after the said 
period were rejected by the High Court, and the appeals 
themselves, when they came on for hearing, were held to 
have abated. 

Heldy that the High Court had no option but to decide 
as they did. ( Lord Davey.) RaJ ChUNDER SeN v. 
GangadaS Seal. (1904) 31 IJV. 71 = 31 C. 487 = 
8 C. W. N. 442 = 1 A. L. J. 145 = 8 Sar. 623 = 

14 M. L. J. 147. 

O. 22. Rr. 4(3) and ll~Pre-empiionSuit by co- 
sharers against stranger-purchaser for — Decree for plain- 
tiffs in — Appeal by defendant against — Abatement ofy as 
against one of plaintiffs — Whole appeal if abates by reason 
of. 

Where two or more co-sharers simply sue the stranger-pur- 
chaser for pre-emption, without asking the Court to adjudi- 
cate on their rival claims, and obtain a decree for possession 
on depositing the pre-emption money in ecourt, and the 
defendant files an appeal from such a decre making all the 
plaintiffs respondents, and one of the respondents dies 
before the hearing of the appeal, and his legal representa- 
tives are not brought on record within the time limited by 
law, and the appeal abates as against him under the provi- 
sions of O. 22, K. 4(3) read with R. 11, the abatement 
of the appeal as against the deceased plaintiff does not make 
it impossible to proceed effectively with the hearing of the 
appeal as against the surviving plaintiffs and render th^ 
judgment and decree of the appellate court passed in the 
absence of the representatives of the deceased plaintiff a 
conipjete nullity. \^Sir John Wallis.) MD. Wajid ALI 
Kha N V. RUKAN SiNGH. (1928) 66 L A. 80 = 

29 L.W. 423 = (1929) M. W. N. 220 = 
114 I.C. 601 = 27 A. L. J. 85 = 33 C. W. N. 318 = 
49 C. L. J. 141= A. 1. R. 1929 P.C. 68 = 

. s , . 66 M. L. J. 304. 

O. 22, Rr. 9 (2), 3 (2) 'And 4 — Order abating suit 
under Rr. 3 (2) and ^—Setting aside of —Application under 
R. 9 (2) — Maintainability — Order on — Appeal against. 

The remedy by review given by S. 37l of the Code of 
1882 against an at:)atement order is available to a plaintiff 
whether such order is passed under S. 368 or S. 366 of the 
Code. The appeal allowed by S. 588 is intended for other 
matters than abatement. {I^rd Dunedin.) Brij Indar 
Singh v. Kanshi Ra.m. (1917) 44 I. A. 218 (227-8) = 

45 C. 94 = 26 C. L. J. 672 = 
22 C. W. N. 169 = 19 Bom. L. R. 866 = 
126 P.W.R. 1917 = 104 PJB. 1917 = 

3 Pat. L.W. 313 = 22 M.L.T. 362 = 6 L.W. 392 = 
15 A.L.J. 777=42 I. 0.43 = 33 M L. J. 486. 

-O. 22, Rr. 9 and 11 — Appeal — Abatement of 

Setting aside of — Discretion of High Court as to—P. C.'s 
interference with. 

In this case the application for revivor of an appeal to the 
High Court was not made until after the expiry of 6 months 
and it was accordingly rejected by the High Court on the 
ground that it had been made out of time. On an applica- 
tion, however, of the Collector (appellant),, supported by an 
affidavit explaining the delay, the learned Judges of the 
High Court recalled their order of abatement, re-admitted 
the appeal, and after a full hearing made the order which 
was the subject of the appeal to the P. C. 

It was argued liefore their Lordships that the High Court 
proceeded on insufficient grounds in allowing the appeal to 
be revived after it had abated. 
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Held, that the matter was within the discretion of the 
learned Judges, and that the discretion had not been wrongly 
exercised (313-4). {Mr. Ameer AH,) Hakim ShiaM 
SuNDAR Lal V, Secretary of State for India in 
COUNCIL. (1919) 12 L.W. 311 =57 I.C. 156. 

O. 22, H. 10*“Applicability of, after final decree. 
See C.P.C. OF 1908, O. 1, R. 8 — FINAL DECREE. 

(1914) 41 I.A. 251 (255) = 42 C. 72 (81). 

Assigfiment — Lease of property pending suit for re- 
covery of its possession and for mesne profits if an — Execu- 
tion of decree— Removal of lessee in — Permissibility, 

The High Court appear to consider that in an action to 
recover possession of land where the defendant while he is 
in possession has granted leases, proceedings in execution 
may involve removal of the tenants, and that for such a 
purpose a lease may be considered an assignment within the 
n»eaning of O. 22, R. 10 of C.P.C. of 1908. It is unneces- 
sary to express any opinion whether that view is right or not, 
(^Lord Phillimore.) MaNINDRA ChaNDRA NaNDI v. 
Ram Lal Bhagat. (1922) 49 I.A. 220 (225) = 

1 P. 681 (587; = 31 M.L.T. 131 = 
27 O.W.N. 29 = 24 Bom. L.B. 1251 = 16 L.W. 906 = 

20 A.L.J. 988 = 36 C.L.J. 642 = 
A. L B. 1922 P. C. 304 = 68 I. C. 973 = 

43 M. L. J, 589. 

Mesne profits — Assessment of — Proceedings for — 
Parties to — Lessee pendente lite of suit property. See C. 

P.C. OF 1908, S. 47— Execution Proceeding— Sepa- 
rate SUIT — Remedy appropriate — Possession and 
MESNE PROFITS. (1922) 49 I. A. 220 (223, 227) = 

1 Pat. 681 (686). 

Mesne profits-— Assessment of— Proceedings for — 

Parties to— Sureties for profits payable under decree. See 

Mesne profits— Assessment of — Proceedings for 
—Parties to— PROFITS recoverable under decree. 

(1919) 46 I. A. 228 = 42 A. 158(166). 

— .. —-It/ortgage suit — Heath of mortgagor pending — 
Devolution of interest on soft, an undischarged insolvent — 
Mortgagee's remedy in case of — Continuation of suit against 
receiver in insolvency. 

Where, pending a suit to enforce a mortgage, the mort- 
gagor dies, and his interest devolves on his son, an undis- 
charged insolvent, the mortgagee becomes entitled to con- 
tinue the suit by leave of the Court against the Receiver in 
insolvency, O. 22, R. 10 (192-3). {_Lord Salvesen,) KaLA 
CHAND BaNERJEE V, JAGANNATH MaRWARI. 

(1927) 64 I.A. 190=64 C. 696 = 
29 Bom. L.B. 882 = 1011. C. 442 = 
31 O.W.N. 741 = 25 A.L.J. 621 = 46 C.L.J. 644 = 
39 M.L.T,6 = 28 L.W. 268=A.LE. 1927 P.C. 108 = 

62 M.L.J. 734. 

— ^ — O. 22, Br. 11 and 4 (3)— Appeal — Abatement of, as 
against one of respondents — Whole appeal if abates by 
reason of. See C.P.C. OF 1908, O. 22, R. 4 (3) ; R. 11— 

Pre-emption. (1928) 66 IJL. so = 66 M.L.J. 304. 

O. 22, B. 12 — Mesne profits — Assessment of — Pro- 
ceedings for— Execution proceeding or proceeding in suit — 
Decree under C.P.C, of 1882*— Death of parties — Substitu- 
tion — Necessity, See MeSNE PROFITS — ASSESSMENT OF 

— Proceedings for— Execution Proceeding. 

(1925) 62 LA. 188 = 4 Pat. 607. 

0. 23, B. 1 — Execution proceedings — Applicability 

to, 

S. 373 of C.P.C. of 1882 does not of its own force apply 
to execution proceedings (49). (^Lord Hobhouse.) Thakur 

Pershad V. Sheikh Fakirullah. 

(1894) 22 I.A. 44 = 17 A. 106 (111>= , 

6Sar. 626=5M. L. J. 3.1 
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Leave to withdrazv suit— -Application made for^Dis^ 

missal of suit in case of—Liberty to bring fresh suit— 
Order for — Power to make, in such a case. 

Where no application is made for leave to withdraw a 
suit, and the suit is, in fact, not withdrawn, but dismissed* 
the power of the court ceases upon such dismissal, and it has 
no power to make an order under O. 23 of C.P.C. of 1908 
reserv ing liberty to the plaintiff to bring a fresh suit (105-6). 
{Lord Phillimore FaTEH SingH v, JaGANNATH BaKSU 
Singh. (1924) 62 I. A. 100 = 47 A. 168 = 

6 L.B. P.C. 60 = 12 O.L.J. 1X7 = 
2 O. W. N. 26 = 27 O.C. 334=27 Bom. L. E. 726 = 
29 C. W. N. 749 = 23 A. L. J. 739=22 L. W. 68 = 

A. 1. B. 1925 P.C, 65 = 91 I.C. 280 = 

48 M. L. J. 64. 

— —Liberty to bring fresh suit— Appeal by defendant— 
Withdrawal by plaintiff •responderst of suit as regards 
portion of suit property 7vith such leave — Grant of. 

In an appeal by the defendant the High Court allowed the 
respondent (plaintiff) to abandon his suit as regards a por- 
tion of the suit property, with liberty, if so advised, to insti- 
tute a fresh suit in regard to it. 

On appeal to the Privy Council no exception w'as taken 
to the propriety of the course adopted by the High Court. 
{Lord Collins.) GaNPAT RaO v. ANAND RaO. 

(1909) 37 LA. 39 (46) = 32 A. 148 (151) = 
7M.L. T. 53=7 A.L.J. 166 = 12 Bom. L.E. 267 = 
11 C.L.J. 281 = 14 C.W.N. 310=6 I.C. 689 = 

20 M. L. J. 164. 

Liberty to bring fresh suit — Dismissal of suit 7 uith 

— Jurisdiction — Indian Courts* — England* — Distinction. 

Their Lordships are not aware of any authority which 
sanctions the exercise by the country courts of India of 
that power which Courts of Equity in this country occa- 
sionally exercise, of dismissing a suit with liberty to the 
plaintiff to bring a fresh suit for the same matter (169-70). 
(.S'/> James W. Colvile.) WaTSON & CO. v. COLLECTOR 
OF RaJSHAHYE. (1869) 13 M.I.A. 160 = 

12 W.B. P.C. 43 = 3 B.L.E. 48 = 2 Suth. 269 = 

2 Sar. 600. 

Liberty to bring fresh suit — Grant of — Grounds. 

What is technically known in England as a non-suit is 
not known in the country courts of India. There is a pro- 
ceeding in those courts called a non-suit, which operates as 
a dismissal of the suit without barring the right of the 
party to litigate the matter in a fresh suit ; but that seems 
to be limited to cases of misjoinder either of parties or of 
the matters in contest in the suit ; to cases in which a 
materia! document has been rejected because it has not 
borne the proper stamp, and to cases in which there has 
been an erroneous valuation of the subject of the suit. In 
all those cases the suit fails by reason of some point of 
form (170). {Sir James W. Colvile.) WATSON & CO. 

V. COLLECTOR OF RaJSHAHVE. 

(1869)13 M.I.A. 160 = 12 W.B. P.a 43 = 

3 B. L. B. 48 =2 Suth. 269 =2 Sar. 500. 

Liberty to bring fresh suit — Grant of, in £ase 

where plaintiff has failed to prove his case — Power of. 

Their Lordships are aware of no case in w'hich, upon an 
issue joined, and the party having failed to produce the 
evidence which he was bound to produce in support of that 
issue, liberty has been given to him to bring a second suit 
(170). (Sir Janus W. Colvile.) WATSON & CO. v. COU 
LECTl’OR OF KaJSHAHYE. (1869) 13 M.I.A. 180 = 

12 W.B. P C. 43=3B.LB.48 = 

2 Suth. 269 = 2 Sar- 500. 

I.iberty to bring fresh suit — Reservation of— Pro- 
priety of — Consideration of, in subsequent suit — Power of. 
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See C. P. CODE OF 1908, S. 11— LIBERTY TO BRING 
FRESH SUIT. (1869) 13 M.I.A. 160 (171*2). 

Liberty to bring fresh suit — Withdrawal with — 

Costs on — Discretion as to — Interference on appeal with. 

The question as to the terms as to costs upon which a 
plaintiff ought to be allowed to withdraw the suit with 
liberty is a matter clearly in the discretion of the Court 
allowing it and that discretion will not be interfered with 
by the Privy Council in appeal. {Lord Collins.) Ganpat 

Kao V. Anand Rao. (1909) 37 I.A. 39 (45) ^ 

32 A. 148 (161)-7M.L. T. 53=7A.L.J. 165- 

12 Bom. L.B. 267 = 11 C.L.J. 281-14C.W.N. 310- 

5 I.C. 689 = 20 M.L.J. 164. 

O. 23, E. 3 — Adjustment 0 ^ suit — Company — 

Manager of — Shareholder's suit for account against — 
Preliminary decree in — Resolution of Company subsequent 
to., absolviftg defendant from liability for suit amount, if 
an adjustment of suit — Efficacy of. 

Respondent, a shareholder in a Limited Company, insti- 
tuted a suit against the appellant (Chairman of the Board 
of Directors and the manager of the Company) for an 
account of the funds belonging to the Company u.sed by the 
appellant for his own purposes, and for a declaration that a 
weaving factory erected and worked by him was the pro- 
perty of the ('ompany. The plaitniff charged tliat that 
factory was built and erected by the appellant with money 
belonging to the Company, and that he had worketl (he 
same for his own benefit. He asked an account of the 
profits made by the appellant therefrom and a declaration 
that such profits also belonged to the Cxmipany. 

In the suit a preliminary de.:ree was ntade directing 
accounts against the defendant and appointing a Cominis- 
•sioner to take the same. Pending an appeal by the defen- 
dant against that decree a meeting of the shareholders of 
the Company was convened and a resolution was atlopted 
at that meeting under which the CJompany agreed to pur- 
chase the w’eaving factory from the appellant at a price 
fixed in part payment of his total indebtedness to the Com- 
pany, and that resolution was subsequently confirmed at a 
general extraordinary m33ting of the Company. 

Held that, whatever might have taken place at the 
.shareholders* meeting, the resolution was not an adjustment 
of the suit which put an end to all further proceeding with- 
in the meaning of O. 2.^, R. 3 of C. P. CODE OF 190S. 
{Mr. Ameer Ali.) SETH KevaLDAS TrihHOVaNDAS 
SAKERLAL BULAKHIDAS. (1923) P.C. 178 = 

33M.L.T. 424 (P.C.) = 28 C.W.N. 930 = 79 I.C. 452 = 

45 M.L.J. 763. 

Compromise — Construction — Terms if capable of 

specific performance against parties — Hindu Law ^Joint 
family — Father — Adopted son — Comprotnise binding on — 
Authority to enter into — Proof of . 

In a suit brought to enfoice a mortgage the alleged 
adopted son of the mortgagor applied to be added as a 
party in order that he might raise the question of the vali- 
dity of the mortgage as against his interest in the joint 
family property. His application was rejected, and he 
thereupon instituted a separate suit for the purpose, inter 
alia^ against his adoptive father and the mortgagee. That 
suit resulted in a compromise between the mortgagee and the 
mortgagor, the adoptive father in his own behalf and on 
behalf of his adopted son. An application to record the 
compromise under O. 23, R. 3, C.P. Code, was opposed by 

the mortgagee on the grounds (1) that the adoptive father 

had no authority to enter into the compromise on behalf of 
his adopted son, and (2) that the terms of the compromise 
were not of a character of which specific performance 
oould be granted. 
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Held., over-ruling both objections, (1) that the father 
had authority to bind the adopted V>n to the compromise in 
respect of his interest in the property, and (2) that the 
terms agreed to were such as to be susceptible in every detail 
to an effective order in the nature of specific performance 
against any party to the compromise who sought to escape 
from his obligations thereunder. {Lord Blanesburghf) 

Saivid Mehdi ali Khan v. Chaudhri Ghanshjam 
Singh. (1927) 27 L. W. 540 = 29 Bom. L.R. 1376 = 
4 O.W.N. 837 = 104 I.C. 376 = 39 M.L.T. 300 = 

32 C.W.N. 93 =46 C.L.J. 209 = 
A.I.R. 1927 P.C. 204 = 63 M.L.J. 345. 

Compromise of suit — Court having judicial notice of 

— Duty of — Hearing of suit — Jurisdiction. 

Where a Court has judicial notice of a compromise be- 
tween the parties to a suit pending before it, an essential 
term of the compromise being that satisfaction should be 
entered in the suit before it, it has no power to proceed 
further with the hearing of the suit, and should treat it as 
satisfied. {Sir John Edge.) SOURINDRA NaTH MITRA v. 

Heramba Nath Bandopadhaya. (1023; P.C. 98 = 

L.R. 4 P.C. 133 = (1923) M. W. N. 734 = 
33 M. L. T. 294 (P.C.) = 84 I. C. 721 = 

45 M.L.J. 4i53 (468-9, 460). 

Compromise of suit covering matters outside suit — 

Decree recording — Form of. 

A perfectly proper and effectual method of carrying out 
the terms of S. 375 of C. P. C, of 1882 would be for the 
decree to recite the whole of the agreement and then to 
coiu hide with an order relative to that part that was the 
subject of the suit, or it could introduce the agreement in a 
Schedule to tlie decree, but, in either ca.se, although the 
operative part of the decree would be properly confined to 
the actual .sul)ject-matter of the then existing litigation, the 
decree taken as a whole would include the agreement. 
Where the ilecree does not, it may be that as a decree it is 
incapable of being executed outside the lands of the suit, 
l)ut that does not prevent it being received in evidence of 
its contents. {Lord Buckmaster.) HeMANTA KUMARI 
DEBI re MIDNAPUR ZeMINDARI CO. 

(1919) 46 I.A. 240 = 47 C. 486(496-6) = 
27 M. L. T. 42 = 17 A. L. J. 1117 = fl920) M.W.N. 66 = 
24 C. W. N. 177 = 31 0. L. J. 298 = 11 L. W, 301 = 

63 1. C. 634 = 37 M. L. J. 626. 

Defendant — Assignment by^ of all right and interest 

in subject-matter of suit*^Compromise between plaintiff 
and assignee-defendant — Asst gnor-defendant's right to 
impeach — Assigtwr continuing on record after assignment. 

Plaintiff and the original defendant (1st defendant) were 
rival claimants to the office of head of a mutt with two 
branches, one situated in the Bombay Presidency, and the 
other in the native state of Kolhapur. The plaintiff sued 
the original defendant for a declaration thht the plaintiff 
was the owner of the property movable and immovable of 
the mutt and of the powers and rights of that mutt as the 
duly appointed head. Pending the suit the original defen- 
dant assigned all his interest in the office and properties to 
one K, and, in answer to interrogatories administered to him 
by the plaintiff, he stated that he had done so and that he 
did not legally exist so far as the suit was concerned. 
Further, the original defendant himself applied to the court 
on that ground to have his name removed from the suit and 
to have K substituted as the defendant. The plaintiff, 
however, insisted upon ICs name being added as defendant, 
and K was accordingly added as Z) 2. Subsequently, JC 
entered into a compromise with the plaintiff by which K 
in effect admitted the plaintiff’s claim to the office and its 
endowments, and a decree was passed on foot thereof. 
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(lefendant had no right to impugn the 
compromise decree either by way of a petition for review 
thereot or by way of an appeal from it 

The 1st defendant had prior to the compromi.se admit- 
tedly transferred ail his rights in the office to the second 
defendant in whom they were .still vested at the date of the 
tompromise decree. Tlie mere fact that the Nt defendant 
conttnued on the record did not entitle him to intervene in 
the conte.st between the plaintiff and the second defendant 
or to object to the admission by the second defendant of the 

abso u tely or on terms. If the rights of the public, the 
in.sti_tution, or its dependents, including the 1st defendant 
are mjuriously affected by the compmmise, relief m.ay be 
sought by appropriate proceedings, but the 1st defenclant 

(H7). (S/r J„h„ WallU.-) 
bHANKAR 7^. NaRSINHA. (1927)54 1 A 111 = 

61 B. 442 = 4 O. W. N. 428-101 T r 9n- 

4?c\^J ^20 -®r Bom. L. K. 839 = 

46 C. L. J. 420-A. I. R. 1927 P. C. 57 = 52 M.L.J. 466. 

O. 25, ^ l—Sc’CuH/y for costs—Plaiuliff sui,,!: for 
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another — Security in case of. 

It is ordinary practice, if the plaintiff is .suing for another 
to require -security for co.sts. anti to stay the proceeding^ 
>s given (48). {S, r Metague K. Snulh.-) R\m 
COOMAR roONnoO rc ruttNiiER CaNTO MuoK er IEE. 
(1876) 4 I. A. 23 = 2 C. 233 (259) -3 Sar. 664 = 

^ 3 Siith. 361. 

COMMISsfoNER.' f'0^'^”SSION-EVIDKNCE AND 

O. 26, Er. 9 and 10. See Local Investigation. 

O. 26, Rr. 11 and 12. See ACCOUNTS — Commis 
SIONER FOR TAKING AND ALSO COMMISSIONER 

Partnership. 

- 9* ‘^-‘Corporation-Plaint hy—Suhseription 

ana vertficattOH of — Sufficicney of — Test (?. 6 AV 14 iS 

— Provisions of- Inapplicability of. 

S. 51 of C. P. c^e of 1882, which regulates proceedings 
aken by or on Itehalf of ordinary plaintiffs, does not apply 
to pweedings taken by or on behalf of a corporation within 
S. 435 of that Code. The question whether, in the case of 
a suit brought by or on behalf of a corporation, the person 
who had signed and verified the phaint, w.is a person dulv 
authonsed to do those acts, or either of them, must be 
decided with reference only to .S. 435. which expressly 
applies to corporations, and the sole question in such a case 
IS whether the person, who signed and verified the plaint, 
was at the^ time one of the persons described in S. 435 by 
tl^ words other principal officer of the corporation” (142) 

DELHI AND bONDON Bank ec 
OLDHAM. (1893) 20 1. A. 139 = 21 C, 60 = 

G Sar. 331 = R. & J.’s No. 130 (Oudh). 

-Corporation—Plaint by— Subscription and verifica- 

itonof , by acting manager—Sufficicncy of. 

^ he plamt in a suit filed by a Bank, which was a corpo- 

ration within S. 435 of C. P. C. of 1882, wa.s signed and 

verified by A, :Uwson, Acting Manager, Delhi and 
Lx>ndon Bank, Limited, Lucknow/^ 

pl^ntiff Bank had its head office in London, with 
br^ch offices at several places in India, including Luck- 
now. At Lucknow one Langdon was the Manager of the 

ank, ^nd he was authorised by power-of-attorney to sue 
for debts due to the Bank, and to substitute any person for 
bimself. He executed a power-of-attorney as Manager 
appointing Lawson to be attorney of the Bank at Lucknow ; 
but th^ power did not expressly authorise Lawson to sue 
for debts due to the Bank. At the time of his signing and 
enfying the plaint aforesaid Lawson’s position was this : 
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He was acting under the power-of attornery given by 

Langdon, and was Accountant to the Company in Lucknow- 

Langdon, the Manager, wa.s away in Cashmere; B. the 

leading officer of the Bank in Lucknow, was ill with small- 

pox : baw.son, having the large powers expressly conferred 

upon him by the power-of-attorney of November. 1887 was 

apparently in sole authority ; at all events, he was condne- 

ting the chief banking business of the branch in bucknow, 

and was the person of all others Itesl able to depose to the 
facts of the case. 

f/c/d, reversing the courts below, that Lawson was at the 

brought as he described himself— 
Acting Manager of the Bank of Lucknow, and that as such 
he was a principal officer of the corporation ” entitled to 
subscribe and verify the plaint within the meaning of 
b. 435 of C. I C. of 1882, and that the suit was properly 
mstituted (143). (IPon. George Dcfimanf) DELHI AND 

London Bank Oldham. (1893) 20 I. A. 139== 
21 C. 60=6 Sar. 331 =R. & J.’s No. 130 (Oudh). 

~ O. 32, R. 1 -Idol — Next friend for — Appointment of 
— jNecessitj Litigation between shebaits affecting interests 

of idol. See Hindu I.AW--RELIGIOUS Endowment — 
InoL— N ext friend for. (1926) 62 I. A. 246 (261)= 

62 C. 809. 

•O. 32. R. 2 — Suit loithout next friend — Dismissal 
on yround of^Propriety. 

1 he plaintiff instituted a suit against the present defen- 
dants in 1873, but that suit was by a lamentable miscarriage 
of justice dismissed on the ground that he declared himself 
to be seventeen years old, and ought until he was eighteen 
to have sued by his guardian (207). (Sir Robert P. 

i^^^JASWAMI AIYAN V. VeNCATARAMAIVAN. 
(1879) 6 I. A. 196 = 2 M. 91 (100) = 6 C. L. R. 347 = 

4 Sar. 42 = 3 Suth. 663. 

~~ ^O. 32, R. 3 (3) — .4flidavit in support of petitioti — 

Absence of — Validity of appointment— IC^eet on — Order of 
appointment on record. 

Where it appeared that, in a suit brought against minors, 
the court appointed a certain person their guardian ad litem 

and the order of appointment was on the record, that 

the aijsence of an affidavit such as was required by S. 456 of 
C. B. C. of 1882 at the time the application for the appoint- 
ment of a guardian was made was not sufficient to justify 
the conclusion that the minors were not properly represented 
at the time. 

It must be presumed, in the absence of evidence to the 
contrary, that everything was regularly and properly done. 
(Lord Maenaghten.') MUNNU LaLv. GhuLAM ABBAS. 

(1910) 37 I. A. 77 = 33 A. 287 = 8 M. L. T. 67 = 

11 C. L. J. 567=14 C. W. N. 794 = 12 Bom. Ir. R. 439 = 

13 O. C. 123 = 6 1. 0. 788 = 20 M. L. J. 691. 

O. 32, Rr, 3 and 4 — Provisions of — Strict com- 
pliance with — necessity. 

Their Lordships desire to impress upon all the courts in 
India the importance of following strictly the rules as to the 
appointment of a proper guardian ad litem laid down in 
S 443 of C. P. C. of 1882 (188). (Sir Arthur Wilson:) 
Mussammat Bibi WaLIAN V . BANKE Behari Pershad 
Singh. (1903) 30 I. A. 182 = 30 C. 1021 (1030-1) = 

7 C. W. N. 774 = 6 Bom. L. R. 822 = 8 Sar, 612. 

O. 32, E. 4 — Guardian ad litem — Adic'erse interest to 

minor — Person ha7jing — Appointment of. 

A person whose interest is adverse to that of the minor 
cannot be appointed guardian ad litem of the minor under 
S. 457 of C. P. C. of 1882. {Sir Anarew Scoble.') MUSSU- 
MAT RaSHID-UN-NISSA V. MUHAMMAD bSMAIL KHAN. 

f 1909) 36 I. A. 168 (176) = 31 A. 672 f682) = 

6 M. L. T. 279 = 10 C. E. J. 318 = 13 O. W. N. 1182 = 

11 Bom. Jj. E. 1226 = 3 I. C. 864 = 19 M. L. J. 631. 



622 


.621 THE PRIVY COUNCIL DIGEST 


C. P. CODE (ACT V or 1908). O. 32, R. ^r~{Contd.') C. P. CODE (ACT V OP 1908), O. 32, E. ^-AjContd.') 

Guardian ad litem — Alienation by a person — Suit ; duly protected, and that the alleged irregularities caused 

impugning^ Appointment of that very person as guardian j any prejudice to the infants, held^ that the defects of proce- 
ad litem in. 


In a suit raising the question of the validity of an alien- 
ation by a mother of her minor children’s interest in 
oropefly, her interest in the suit is clearly adverse to them. 
Quoere as to the propriety of appointing her in the suit 
as guardian ad litem for the minor children in a case in which 
she admittedly was rtever appointed under the Guardian and 
Wards Act a guardian of their property (78-9). {Mr. 
Ameer Ali.) IMAMB4NDI v. MUTSADDI. 

(1918) 45 I. A. 73=^46 C. 878 (886) = 
20 Bom. L. E. 1022 = 22 C. W. N. 50 = 
28 C. L. J. 409=5 Pat. L. W. 276 = 16 A. L. J. 800 = 

24 M. L. T. 330 =(1919) M. W. N. 91 = 

47 I. C. 513 = 35 M. L J. 422. 

Guardian ad litem — Hindu lM'iv—-Adiption — In- 
validity of — Declaration of — Adoptive mother*s suit for, on 
ground of natural father^ s refusal to give boy in adoption 
— Appointment of natural father as guardian of 

boy in. 

A Hindu widow sued the defendant for himself and as 
guardian of his minor son to set aside two deeds relating to 
the adopiifm of the said minor. One of the deeds was a deed 
by which the defendant agreed to give the said minor to the 
plaintiff for adoption in the Dattaka form ; and the other 
was a deetl by which she agreed to take the sai(> cliild into 
adoption. The plaintiff’s ca.se was that, notwithstanding 
the deeds, the defendant refused to give the child, and that 
therefore the form of adoption harl not !)een n^mplied with. 

Held that, if the minor son had been inatle a co-defend- 
ant in such a suit, the father of the minor would not iiavf* 
been a proper guartlian ad litem for him (163). 

If the minor was adopted, the n.atural father was not his 
guardian. If the natural father really refused to give the 
minor in adoption, because he did not desire to have him 
adopted, he was not the proper per.-'on to protect the minor’s 
interest, or likely to make the best case on his behalf in a 
suit to declare the adoption invalid (163-4). {Sir Barnes 
Peacock.) SkeENARAIN MnTER SREKMim v KiSHEN 
SOONDORV DOSSEE. (1873) Sup. I. A. 149 = 

11 B.L. E. 171 =19 W. E. 133=3 Sar. 203 = 

2 Suth. 774. 

Guardian ad litem — Hindu I.au* — Adopfiou— I n- 

validity of — Declaration of — Xatural fathePs suit for — 
Appointment of adoptive mother is guardian ad litem of 
boy in. 

In a suit by the natural father of a minor against a 
Hindu w’idow for a declaration that the minor had been 
validly adopted by the widow, the natural father has no 
authority to constitute the widow the guardian of the 
minor (]63). {Sir Barnes Peacock I) Sree NaKAIN 

Muter v. Sreemutty Kishen Soondorv Dossee. 

(1873) Sup. I. A. 149 - 11 B- Ii. E. 171 = 
19 W. E. 133 = 3 Sar. 203 = 2 Suth. 774. 

Guardian ad liteTn-~~-Order appointing — Omission to 
draw up — Irregularity — Pe^'ersal of decree on ground of — 
Conditions. 

A defect in following the rules relating to the appoint- 
ment of a proper guardian ad litem is not necessarily fatal 
to the proceedings (188). 

Where the only defects that could be pointed out were 
that no formal order appointing the mother of the minors 
to be their guardian ad litem was drawn up, and that no 
attempt was made to serve the summons in the suit upon 
the infants personally, or upon their mother, a purdah- 
na.shin lady, before serving it upon the only adult male 
member and the karta of the family, but there .was 
nothing to show* that the interests of the minors were not 


dure alleged were at most irregularities which, under S. 578 
of C. }\ Code of 1882, would not furnish ground for re- 
versing the decree in the suit on appeal therefrom ( 189 ). 
{Sir Arthur WilsonI) MUSSAMMAT BIBI WaLIAN v. 

Baxke Behari Pershad. (1903) 30 I.A. 182 = 

30 C. 1021 (1031-2) = 7 C.W.N. 774 = 
5 Bom. L.B. 822 = 8 Sar. 512. 

A’ext friend — Person having personal interest tn 

institution of suit,, and in mode of conducting it — Appoint- 
ment of. 

I 

! It is of the utmost importance that no person should be 
appointed to institute suits on behalf of infants, of whom 
even a suspicion can exist, that he may be biassed by any 
personal interest, either in the institution of the suit or in 
the mode of conducting it (345). 

By a general order made on the Equity Side of the 
Supreme Court, the Registrar of the Court was directed to 
institute proceedings, with the previous consent of the 
Court, in all cases where the property of infants should 
apjx.*ar to be unprotected. It appeared that by the practice 
of the Supreme Court the Registrar, by reason of his office, 
would l)()th receive fees upon the different proceedings in 
the suits instituted by him, and a commi.ssion upon the 
monies paid into Court. 

Held, that the general order w’as void as being against 
public policy. 

It is plain that the Registrar has a strong personal inte- 
rest both in the in.stitution of suits by him as next friend, 
and in the mode of conducting them, and especially in one 
of the most flelicate points upon w’hich a next friend can be 
required to e.xerci.se a discretion, 7’/r., the propriety or im- 
propriety of requiring the payment of money, or transfer of 
fund< into Court (346). {Mr. Pemberton IMi^h.') KERA- 
KOOSK r . Seree. (1844) 3 M.I.A. 329 = 

4 Moo. P.C. 459 = 1 Sar. 286. 

O. 32, R. 7 — Compromise affecting minor — Decree 

on foot of — Setting aside of — Rights of parties on — Appel- 
late decree — Setting aside of. 

A suit for the recovery of a certain amount brought 
again.st and as the guardian of his minor daughter, A/, 
was decreed against F, and dismis-sed against M. The 
plaintiff did not appeal from that decree ; but F did. The 
apix-al was compromised by F and the plaintiff on the 
terms that the estate of the minor, M, was to be liable for 
the suit amount, that the plaintiff was in the first in.stance 
to proceed against the same, and that he was to proceed 
against F personally only for the unrealised balance. A 
decree was pa.s.sed amending the decree below in accord- 
ance with the terms of the said compromise. On an appli- 
cation for review of that decision presented by the minor, 
after attaining her majority, that decision w’as, however, 
set aside. 

Held, that the result was to leave the plaintiff exactly 
where he was after the judgment of the trial Court, a judg- 
ment from which he did not appeal, and to which he must 
again be remitted (43). UNNODA DaBEE v. Maria 
LOUISA Stevenson. (1874) 3 Suth. 41 = 

22 W. E. 290. 

— Compromise affecting minor — Decree on foot of — 

Setting aside of — Rights of parties on — Suit — Compro- 
mise of. 

Where in a suit on behalf of a minor to set aside com- 
promise decrees passed against him without the leave of 
the Court, the courts below pas.sed a decree setting aside 
the decrees in question in their entirety and declared that 
the result would be that the suits in which such decrees 
were passed should be decided afresh, held, modifying the 
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cl^ree of the courts below, that it was sufficient to declare 
that the compromises and decrees were not binding on the 
minor and that he was remitted to his original rights. 
{Lord Alacnaghten.) MaNOH.aR LaI. v. Jadu NaTH 

(1906) 33 I.A. 128(131 2) = 
28 A. 685 (589) = 4 C.L.J. 8 = 8 Bom. L.E. 489 = 
10 C.W.N. 898 = 3 A.L.J. 710 = 1 M.L.T. 210 = 

9 O.C. 219- 16 M.L.J. 291. 

~ Compromise affcctii,}: mi,ior~J\-crc,- on foot of— 

Validity against minor of— Minor not rofrosented before 
Court — Leave of Court not obtained . 

F purchased an estate on behalf of his minor daughter 

r a mortgage-bond 

tor the balance. The vendor brought a suit upon that 

mortgage-bond against personally and as the guardian of 
his daughter, AI. The prayer in the plaint was that the 
defendants might be ordered to pay the amount of the 
claim ; there was nothing in the prayer which sought to 
affect the estate. The Principal Sudder Ameen held that 
the minor daughter, A/, was in no way responsible for the suit 
claim, and that F alone was responsible for it, and decreed 
the suit against F only. The vendor was contented with 
that decree, and did not appeal from it; but did upon 
the ground that he ought not to have been made solely 
responsible for the suit amount, and that his daughter ought 
to have been joined in the decree. P' proposed to the 
vendor a compromise of the appeal, which the vendor 
acquiesced in. The compromise was to the effect that, as 
the suit debt was obviously contracted by F for the pur- 
chase of a putnee exclusively intended for the use and bene- 
fit of his minor daughter, and for the security of which debt 
the half share of the putnee was specially pledged, the 
decree should be allowed to declare the liability of the pro- 
perty so pledged in the first instance, and the decree-holder 
should be permitted to proceed against F only for such 
balance of the decree as might not be satisfied by the sale 
of the property pledged. The Sudder Court amended the 
decree below on the lines of the said compromise, and 
passed a decree in the terms thereof. AF the daughter, on 
her attaining majority, applied to the High ("ourt, which 
had succeeded the Sudder Court, for a review of that deci- 
sion, and the High Court reversed the former order of the 
Sudder Court, on the ground that the appeal to the Sudder 
Court was not made by the vendor, but by F himself, and 
that he had obtained an alteration of the decree in his 
own favour to the prejudice of his daughter. 

Held^ that the High Court were right in reversing llie 
former order of the Sudder Court. 

The vice of the arrangement of compromise is that it 
was made without the party who is principally affected by 
it being sufficiently represented. The appeal to the Sudder 
Court was really an appeal by F against his co-defendant, j 
his own daughter ; and she not being in any way repre- 
sented before the Court but by himself, he comes to this | 
compromise, and gets the assent of the plaintiff to it. It 
is plain that the Court exercised no controlling power over 
it ; that they did not consider that they were looking after 
the interests of the infant, but they base their decree simply 
upon this compromise (43). Unnoda Dabee v. Maria 

Louisa Stevenson. 

(1874) 3 Suth. 41 = 22 W. R. 290. 

Compromise prejiidicially affecting minor not pro- 

periy represented — Decree on foot of — Setting aside of 
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Review application by minor on attaining majority^ 
ten years after — Jurisdiction on. 

In this case the Sadder Court had passed a decree based 
upon a compromise prejudicially affecting the estate of a 
minor. Ten years after, the minor, on attaining age, 
applied to the High Court (which had succeeded the Sudder 
Cwirt) for a review of that decision on the eround that she 
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(the minor) was not properly represented before the Court, 

and that the decree had been passed without looking after 

her interest. The High Court, agreeing with the conten- 
bon of the minor, reversed the former decree of the Sudder 

Court (43), Unnoda Dabee v, Maria Louisa Ste- 
venson. (1874) 3 Suth. 41 = 22 W.E. 290. 

— ^ Compromise affecting minor — Setting aside of— 

Rights of parties on — Appeal and cross-appeal — Compro- 
mise pending Setting aside of — Revival of appeal and of 
cross-appeal on. See COMPROMISE — SETTING ASIDE OF 

—Rights ok parties on. 

(1876) 3 LA. 291 (297) = 2 C. 184(196). 

Compromise affecting minor — Setting aside of — 
Rights of parties on — Decree in minoFs favour — Appeal 
by opposite party against — Compromise pending. 

In a suit for partition to which the plaintiff (then a 
minor) and his father were parties a decree was made mak 
ing the defendant liable to the plaintiff's branch for a cer- 
tain sum. Pending an appeal against that decree by the 
defendant, plaintiff’s father acting for himself and for the 
plaintiff entered into an agreement with the defendant 
whereby on the latter consenting to withdraw his appeal 
the plaintiff’s father relinquished his claim to the amount. 
In pursuance of that agreement the plaintiff’s father 
entered up satisfaction. 

In a suit brought by the plaintiff on attaining his majo- 
rity, it was found that the agreement entered into by the 
father and the satisfaction entered up by him as aforesaid 
were not binding on the plaintiff. 

Held^ that the result was that the plaintiff was remitted 
to his original rights under the original decree the subject 
of the compromise (138-9). {Mr, Ameer Ali.) GaNESH 
Row Tuljaram row. (1913) 40 I. A. 132 = 

36 M. 295 (304) = 17 C.W.N. 766 = 11 A.L.J. 680 = 
18 C.L. J. 1 = 15 Bom. L.E. 626 = 14 M.L.T. 1 = 
(1913) M.W.N. 676 = 10 I.C. 516=26 M. L. J. 160. 

Leave of C onrt under — Application for — Formalities 

to be adopted on. 

When a compromise of a suit is made, it ought to be 
carried out by proper deeds and filed in Court, particularly 
where infants are concerned, so as to have the assent of the 
Court at the time instead of its being totally concealed from 
it. MOUIA'IE .^BDOOI. Am v. Mozuffer Hossein. 

(1871) 16 W. E. 22 (26) (P.C.) = 2 Suth. 462. 

D'(i7r of court under — Necessity — Bengal Court of 

Wards Act {IX of 1879) —Guardian appointed by Court of 
Wards under — Minor represented by — Compromise affect- 

A guardian appointed under the Bengal Court of Wards 
Act (IX of 1879) on l>ehalf of minors has power to com- 
promise proceedings in the civil court, to which those infants 
are defendants, without obtaining the leave of the court for 
entering into such a compromise under S. 462 of C.P.C. of 
1882. 

The Court of Wards Act of Bengal is admittedly a local 
law within the meaning of S, 464 of C.P.C. of 1882, and by 
the provisions of that law before the passing of the Codes 
of 1888 and 1890, the guardian so appointed was the only 
person who could assent to the agreement for the compromise 
of the litigation, and that agreement, when assented to, was 
necessarily recorded under S. 375 of C.P.C. of 1882, ^d 
there is nothing in the later provisions to take away this 

power. {Lord Buckmaster.) NaKIMO DEWANI PEMBA 

DicheN. (1920) 48 I. A, 27 = 48 O. 469« 


(1920) - 

(1921) M. W. N. 116 = 29 M. L. T. 202 = 
JU. J. 171 = 33 O. L. J. 211 = 14 L. w. ^3 = 

23 Bom. L. E. 698 = 26 C.W.N. 797 = 69 I. O. 911 = 

40 M. L. J. 201. 


19 A. L 
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L«ave of court under — Necessity — Hindu Law — 

Joint family — Father — Compromise by, affecting minor son 
party to suit — Father himself guardian ad litem of minor — 
Diffo^nt guardian ad litem — Cases of — Distinction. See 

Hindu Law — joint-family — Father— Compromise 
BY — Minor members parties to suit. 

(1913)40 1. A. 132 (138-9) = 36 M. 295(302 3). 

Leave of court under — Omission to obtain — Invali- 
dity of compromise on ground of — Plea in defence of. See 

Under this rule— leave of court under— Omis- 
sion to obtain — Validity of Compromise — Effect 
ON— Invalidity of Compromise, etc. 

(1916) 43 I. A. 99 (103) = 39 M. 409 (413). 

Leave of court under — Omission to obtain — Invali- 
dity of compromise, and of decree on foot thereof, on 
ground of — Declaration of^Suit for — Minor's right of. 

The appellants when minors had been defendants in a 
pre-emption suit in wnich the respondent (their guardian de 
facto) was plaintiff, and a second pre emption suit as to the 
same property had been instituted in their names by the 
respondent, he and others being defendants. No guardian 
ad litem was appointed. Under a conspromise agreement, to 
which the sanction of the court had not !)een obtained, a 
decree was made in the first suit in favour of the respondent 
and the apix‘llants’ suit was dismissed. The appellants 
brought the present suit for a declaration that the compro- 
mise and decree was not binding uprm them. When the 
suit was commenced the time had elapsed within which they 
Oould, under the Limitation Act (1877), .s. 7 and Sched. II, 
Art. 10, have commenced pre-emption pr(x:eedings : — 

Meld, that the appellants (plaintiffs) were entitled to a 
decree setting aside the decree dismissing the suit instituted 
on their behalf, and declaring that the agreement of com- 
promise and the decree in the suit of tlie respondent as 
against them were not binding upon them or either of them 
and that they were entitled to such rights as they had l>efore 
their own suit was dismissed (p. 192). {Sir John Edge). 

Partab Singh v. Hhabuti Singh. 

(1913) 40 I. A. 182 = 36 A. 487(498 9) = 
21 1. C. 288 = 11 A.L.J. 901 = 17 C.W.N. 1166 = 
(1913) M.W.N. 786 = 14 M.L.T. 299 = 18 C.L J. 384 = 

16 Bom. L.E. 1001 = 26 M. L. J. 492. 

Leave of court under — Omission to obtain — Validity 

of compromise — E.ffect on — Compromise beneficial to minor. 

The provision in S. 462 of C. P. C. of 1882, making it 
necessary to obtain the leave of the court is of great im- 
portance to protect the interest of a minor, and a compro- 
mise entered into by a guardian ad litem without the leave of 
the court being obtained therefor is within the mischief of 
the section and invalid, however beneficial it may be to the 
minor. {Lord Parmoor.) SUBRAMANIAM ChE'ITIAR v. 

Rajah of Ramnad. (1916) 39 M. 116 (127) = 

3 L.W. 149 = 20 C. W.N. 201 = 19 M. L. T. 160 = 
14 A.I 1 .J. 163 = (1916) M.W.N. 100=23C.L.J. 337 = 
18 Bom. L. R. 360 = 32 I.C. 268 = 29 M.L.J. 856. 

Leave of Court under — Omission to obtain — Validity 
of compromise — Effect on — Hindu law — Joint family — 
Etcher Compromise by, affecting m nor son party to suit. 

J u partition to which the plaintiff, his father 

and the defendant (members of a Hindu joint family) were 
partly, j^ecree was made making the defendant liable for 
00 , 000 to plaintiff’s father (as representing plaintiff’s 
branch, though not expreSvSly so stated). Pending appeal 
agunst the said decree by the defendant, plaintiff’s father 
• himself and for his minor son (the plaintiff) 
entered into an agreement with the defendant whereby on 
the latter consenting to withdraw his appeal he relinquished 
ms claini to the amount. The plaintiff’s father was himself 
the guardian ad litem of the plaintiff in the suit. Neverthe- 

40 
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less leave of the Court had not been taken for the said 
agreement. 

Held, that the satisfaction entered up by the father in 
pursuance of the said agreement was not binding on the 
plaintiff. 

Even if he had not expressly purported to act for the 
minor and had acted in his capacity as father, as he himself 
was the guardian for the suit he could not bind the minor 
by any compromise of his without obtaining the leave of the 
Court. {Mr. Ameer Ali.) GaNESH ROW v. TULJARAM 

ROW. (1913)40 I. A. 132 (138-9) = 36M. 295(303-4) = 

17 C.W.N. 765=11 A.L.J. 589=18 C.L.J. 1 = 

16 Bom. L.R. 626 - 14 M.L.T. 1 = 
(1913) M.W.N. 675= 19 I.C. 615 = 25 M.L.J. 160. 

Leave of Court under — Omission to obtain — Validity 

of compromise — Effect on — Invalidity of compromise on 
ground of such omission — Plea in defence of. 

A suit was compromised on the terms that the plaintiff 
should receive a certain sum from the two defendants in 
full satisfaction of his claim. At the time of the compromise 
the plaintiff and one of the defendants were minors, and the 
other defendant was a pardanashin lady. In order to 
secure the above sum, the defendants, the minor defendant 
lieing represented by his grandmother and guardian, entered 
into a bond by which tliey jointly agreed to uay the said 
sum to the plaintiff. 

An application was made to the court on behalf of the 
plaintiff setting out the terms of the compromise and pray- 
ing that the suit might be di.smissed. On this application 
the minors were represented, and the Court caused inquiries 
to be made as to whether the pardanashin defendant had 
entered into it of her free will and considered that it was in 
her interest. On being satisfied on these questions the court 
ordered the suit to be struck out. No leave was, however, 
applied for or granted .sanctioning the compromise on behalf 
of the minors as required by S. 462 of C.P.C. of 1882. 

In a suit upon the lx>nd, the minor defendant pleaded 
that the leave of the court not having been obtained to the 
compromise on his behalf it was unenforceable against him 
under S. 462 of C.P.C. of 1882 as also the suit bond. 

Held, that the requirements of S. 462 not having been 
obser\ed in protection of the minor defendant, the High 
Court had rightly held him not liable to the plaintiff under 
the bond (103). {Sir La^urcnce Jenkins.) JamNA BaI 
r-. VaSANTA RaO. 

(1916) 43 I. A. 99 - 39 M. 400 (413) = 34 I.C. 213 = 

14 A.L.J. 634 = 18 Bom. L.R. 432 = 

3 LW. 5'40 = 24 C.L.J. 74 = 20 M.L.T. 31 = 
(1916) 1 M.W.N. 462 = 31 M.L.J. 18. 

Uave of court under— Proof of—Terms of compro- 
mise being before court — Description of minor in cause title 
of suit as mi nor —Sufficiency of. 

Held, that the provision in S. 462 of C.P.C. of 1882 re- 
quiring the leave of the court for a compromise on behalf 
of a minor party to a . suit is not complied with by the 
mere fact that the minor was described in the title of the 
suit as a minor suing "under the guardianship of his mother” 
and that the compromise was before the court. There 
ought to be evidence that the attention of the court was 
directly called to the fact that the minor was a party to the 
compromise, and it ought to be shown, by an order on 
petition, or in some way not open to doubt, that the leave 
of the court was obtained. {Lord Macnaghten.) ManOHAR 

Lal V. Jadu Nath Singh. 

(1906) 33 I. A. 128 (131) =28 A. 686 (588-9) = 

4 C.L.J. 8 = 8Bom. L. B. 489 = 10 C.W.N. 898 = 

3 A.L.J. 710 =1 M.L.T. 210 = 9 O. C. 219 = 

16 M.L.J. 291. 
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• In cases to which S. 462 of the Code of Civil Pro- 

cedure, 1882, applies there ought to be evidence that the 
attention of the Court was directly called to the fact that a 
minor was a party to the compromise, and it ought to be 
shown, by an order on petition, or in some way not open to 
doubt, that the leave of the Court was obtained, and it is 
not sufficient proof that the exigencies of S. 462 were com- 
plied with to show that the minor was described in the title 
of the suit as a minor, and that the terms of the compro- 
mise were before the Court (190). {Sir John F.dge,) 

Partab Singh v, Bhabuti Singh. 

(1913) 40 LA. 182-35 A. 487 (496) = 
211. C. 288 = 11 A.L.J. 901 = 17 C.W.N. 1165 = 

(1913)M.W.N. 785 = 14 M.L.T. 299 = 
18 C.L.J.384 = 15 Bom. L.R. 1001 =25 M.L.J. 492. 

■ Leave of Court under ^Proof of — Terms of corn- 

promise being before Court — Sufficiency of. 

It is not sufficient that the terms of the compromise are 
before the Court. There ough.t to be evidence that the 
attention of the Court was directly called to the fact that a 
minor was a party to the compromise, and it ought to be 
shown by an order on petition, or in some way not open to 
doubt, that the leave of the Court was obtained. (Lord 
Parmoor.) SuBKAMANIAN CHimiAR v. RaMH OK 

RamnaD. (1915)39 M. 116 (127) = 3 L.W. 149 = 

20 C. W. N. 201 19 M.L.T. 150-14 A.L J. 153 = 

(1916) M.W.N. 100 = 23 C.L.J. 337 = 
18 Bom. L.E. 360 = 32 I.C. 258 =29 M.L.J. 856. 

T^eai’e of Court under — Validity of compromise in 

case of^-Adult members of minor's family joining in com- 
promise — Minor having no separate interest. 

The question was whether a compromise of a former liti- 
gation instituted for the very same purpose as the suit out 
of which the appeal arose was binding upon the appellant, 
the plaintiff. 

The suit in which the compromise in question w’as made 
had progressed up to a certain .stage ; it had been opened 
on behalf of the plaintiff; witnesses had been examined. 
The appellant, who was then an infant and who was made 
a party to the suit for the purpose of binding his interest, 
had no separate interest ; the adult members of the family 
of the appellant, who were presumably competent to judge 
of their own interests, had taken part in that compromise 
and assented to it. The compromise was brought to the 
attention of the Court in which the suit was pending, 
approved by the Court, and stated solemnly in an order 
made by the Court to be for the benefit of the appellant. 

Heldy affirming the Court below, that there w'as no 
ground for setting aside the compromise. (Lord Mac- 
naghten.') RaMESWAR PeRSHAD SINGH z/. RAM BAHA- 
DUR Singh. (1906) 34 C. 70 = 11 C.W.N. 178 = 

5 C.L.J. 176=2 M.L.T. 165 = 17M.L.J. 59. 

Leave of Court under — Validity o^ compromise in 

case of — Guardian ad litem with adverse interest — Repre- 
sentation of minor in compromise by — Effect. 

Qtujere, whether, in a case in which the terms of a com- 
promise were approved by the next friend of the minor 
plaintiff and the guardian ad litem of the minor 4th defen- 
dant, w’ho were, in the same interests as the 5th and 
6th defendants, and w*ere further carefully considered 
and approved by the Court, the compromise would be held 
to be invalid, as regards the 5th and 6th defendants, on 
the ground that the person who was appointed their 
guardian ad litem and who represented them in the com- 
promise, was one whose interest was adverse to theirs. (Sir 
John Wallis^) . MUSST. VaISHNO DITTI v. MUS.ST. 

R.\MESHRI. (1928) 65 I.A. 407 = 29 Pun j. L.E. 664 = 

28 L. W. 908 = A. I. E. 1928 P.C. 294 = 

^ 66 M. L. J. 746. 
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O. 32, "Bi. Sanyasi — Person renouncing wofdd 

and becoming and entirely neglecting worldly affairs’^ 
Stitt on behalf of^ by next friend-— ~Mainiainability. 

The fact that a person had renounced the world and 
become a sanyasi, devoting himself wholly to spiritual things 
and entirely neglecting his worldly affairs, would not of it- 
self, however unusual such conduct might be in a man of 
his position, justify the Court in holding that by reason of 
unsoundness of mind or mental infirmity he was incapable 
of protecting his interests, when suing or being sued so as 
to entitle another to sue as his next friend. (Sir John 
Wallisf) MAHANT RaI v. MT. I^ACHHMINA. 

(1927) 26 L.W. 94 = (1927)M, W.N. 466 = 

31 C.W. N. 1087 = 39 M.L.T. 166 = 
101 I.C. 363 (2) = (1927) A.I.E. 1927 P.C. 123(126). 

O. 33 — Leave to site in forma paup)eris — Application 

fo^ — Court fee paid subsequently on — Presentation of plaint 
in case of — Date of — fraud in original application — Pre- 
sence and absentee of^Distinction. 

A person, being at the time a pauper, presented a peti- 
tion, under C.P. Code of 1859, for leave to sue as a pauper. 
There was delay in the proceedings relating to the inquiry 
into his pauperism, and, pending that inquiry, petitioner pre- 
sented a petition praying for leave to deposit the amount of 
the stamps, alleging that he had succeeded in raising a loan 
of the amount required. On the .same day, petitioner, with 
the permission of the Court, paid the proper stamps into 
Court, and the petition was thereupon allowed to be num- 
bered and registered as a suit. 

Held^ that the petition should be considered as a plaint 
from the date when the pauper petition was filed, and not 
merely from that on which the proper Court-fee payable on 
the plaint was paid (134-6). 

The intention of C.P. Code of 1859 evidently was that, 
unless the petition was rejected, as it contained all the 
materials of the plaint, it should operate as a plaint with- 
out the necessity of filing a new one. The ca.se is analogous 
to that in which a wrong stamp is put upon the plaint ori- 
ginally, and the proper stamp is subsequently affixed 

(134-5). 

Semblc the decision would have been different if there 
had been a fraud on the part of the plaintiff in filing the 
petition to be allowed to .sue as a pauper (136). (Sir 
Montague E. Smithf) SKINNER v. ORDE, 

(1879) 6 I A. 126 = 2 A. 241 (260-1) = 

4 C L.R. 331 = 4 Sar. 31=3 Suth. 627. 

/xave to sue in forma pauperis — Application for — 

Nature of — Plaint in suit — Application if and when be- 
comes — Rejection of application— Effect. 

The portion of the Act (C. P.C. of 1859) which relates 
to pauper suits requires that tfie application for leave to sue 
in forma pauperis when made shall be made by petition, 
containing the particulars required in regard to plaints, the 
object being that if the application be ultimately successful, 
the petition is to be deemed the plaint in the suit. But the 
application to the Court is really only for permi.ssion to sue 
in forma pauperis. If the application is successful, th^ 
petition will be turned into and will become a plaint. If» 
however, it is unsuccessful and is rejected, it falls to the 
ground, and never becomes a plaint (238-9). (Sir Montague 

E. Smith.) Ranee Khajooroonissa v. Ranee Rye- 
SOONISSA. (1876) 2 I.A. 236 = 16 B.L.E. 306 = 

24 W.R. 163 = 3 Sar. 626 = 3 Suth. 182. 

Pauper suit — I nstitution of — Date of — Order 

directing petition and plaint to be filed — Date of. 

In 1847 A presented a petition to the Civil Court of 
Chittoor for liberty to sue in forma pauperis for recovery of 
a Polliam. The Court Was of opinion that, under Madras 
Regulation IV of 1831, he could not be permitted to sue 
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without obtaining the authority of the Government, In 
May, 1848, A obtained the sanction of the Government, 
and, in October of that year, he presented a petition for 
leave to sue in fi>rma pauperis^ and at the same time pre- 
sented his plaint. On 13th November. 1848, the plaint and 
petition were ordered by the Court to be filed, 

Semblc the suit must be deemed to have commenced on 
13th November, 1848. when the plaint and petition were 
ordered by the Court to be filed (*)3-4). {Lord KingsdoT.vn.') 

Naragunty Luchmeedavamat/. Vengana Naidoo. 

(1861) 0 M.I.A. 66=1 W.R. 30 (P.C.) = 

1 Suth. 460 = 1 Sar. 826. 

■ O. 33, R. 10 — Compromise of suit — Proceedings 

improper by pauper subsequent to — Costs of— Liability for 
— Fund payable to pauper under compromise — Payment of 
costs out of. 


C. P. CODE (ACT V or 190B}^Contd.) 

, O. 34, R. 1 — Mortgage — Redemption of— Suit for — 

Parties to. See. MORTGAGE — REDEMPTION OF— SUIT 
FOR— Parties to. 

Mortgage — Suit to enforce — Parties to. See MORT- 
GAGE — Suit TO enforce- .Partirs to. 

— — Obfeef of. 

The object of the provision in O. 34, K. 1, which requires 
all persons having an interest in the mortgage security to Ixi 
joined as parties to any suit relating to the mortgage, is 
that all claims affecting the equity of redemption should be 
disposed of in one and the same suit (78). (Lord Sinha), 
PANAGANTI RAMARAYANIMGAR r. ^^AHARAJA OF 

VenkataGiri. (1926) 54 I. A. 68 50 M. 180 = 

100 I. C. 86=25L. W. 621 8 Pat. L. T. 307 = 
29 Bom. L. R. 805 45 C L. J 395- 31 C. W. N. 170 = 

A. I. R. (1927) P. C. 32 - 52 M. L. J. 338. 


In a suit instituted by the appellant informa pauperis, a 
decided agreement for the settlement of the suit was 
entered into between the parties. By the agreement the 
defendants were to pay to the appellant a certain sum of 
money as a consideration for his relinqui.shing the suit 
claim, and entering up a razinama. The appellant, how- 
ever, improperly refused to enter up the razinama and 
himself in litigation for the purpose of freeing him- 
self from the obligation to do so. and it was held that the 
defen^lants were entitled to recover from the appellant the 
costs of such proceedings. The question was whether he 
ought not to be subjected to the payment of such costs by 
reason of the fact that he sued as a pauper. 

Held, that the appellant was liable for costs and that he 
was liable to pay the same out of the amount stipulated to 
be paid to him by the agreement of compromise (135-6). 
(Lord Langdale.) MUNNI Ram AWaSTV Sheg 

Churn Awasty. (1846) 4 M.I.A. 114 = 

7 W.R. 29 (P.C.) = 1 Suth. 166 - 1 Sar. 323. 


Court- fee- Decree for payment of — Sale in execu 
tion of — Jurisdiction — Property exonerated by decree — Sal 
of — legality. 

The wife of a mortgagor brought a suit in fornu 
pauperis against her husbanfl and the respondents (mort 
gage^ from the husband) for the amount of her dower 
alleging that the said amount was charged on the mortgagee 
property in priority to the mortgage in favour of the respon 
dents. The suit was decreed with costs against the husband 
but dismissed with costs as against the respondents, and i 
was ordered that the amount of court-fees which woulc 
have been paid by the plaintiff had she not been allowed t< 
sue as pauper should be the first charge on the amoun 
decreed to the plaintiff, and should also be recoverable fron 
the husband. In e.xerution of the decree directing tin 
payment of court-fees, the mortgaged property was sold anc 
purchased by the father of the appellants. 

Held that the order in pursuance of which that sale wa: 
held was without jurisdiction and that the sale passed nc 
property to the person declared p'irchaser (67). 

The validity of the sale cannot be rested on the terms ol 

G. P, C. of 1882. The decree in the wife’s .suii 
did not create or purport to create any charge on the mort 
gaged property in favour of the Government. The Govern 
ment had no right to attach the property and sell it ir 
execution under that decree, though, of course, such interest 
It any, as remained in the mortgagor from whom the court 
ees were declared to be recoverable might have been reachef 
y a proper proceeding. The claim to rest the validity of the 
sale the prerogative of the Crown is preposterous (67) 
KLord Macnaghtetf). Kunv/AR RaGHO PRASAD LaLA 
Mewa I.al. (1912) 39 I. A. 62 = 34 A. 223 (232-3)-. 
14 Bom. Ii. E. 212 = 16 C. L. J. 327 = 16 C. W. N 433 = 

9 A. I,. J. 401 = 16 1. C. 177 = 22 M. L. J. 467. 


O. 34, Rr. 2 and 3 — Foreclosure decree. See MORT- 

G AG E— FO R ECLOSU R F— 1 ) FORE E KO R . 

— ■ O- ^4, R. 3 (2) — Pren'iso — Kxtension of time for 
payment — Jurisdiction — Condition precedent to. 

In a suit for foieclosure, a decree was pa.ssed decreeing the 

full claim and costs, directing the payment of the same on 

or before a date specified, and orflering that if such pay- 
ment was not made on or before that date the defendants 
should be debarred of all right to redeem. No payment 
being made by the said date, the plaintiffs applied that 
the decree should be made final, and that the property 
should be delivered to them. On the same date as that of 
the plaintiffs’ application the defendants applied for an 
extension of time for payment. The Judge refused the 
defendant s application on the ground that no good cause 
was sliown for the exten'^ion prayed for, and made a final 
decree that the defendants should lie debarred of all right to 
redeem the property, and should put the plaintiffs in posses- 
sion thereof. The plaintiffs then applied for execution of 
the decree, and were put into possession. Meanwhile the 
defendants appealed against tie order refusing to grant 
an extension of time. The appellate Court, while agreeing 
with the court lielow, that no good cause was shown for 
the indulgence prayed for. nevertheless granted an exten- 
sion, and, on the defendants making payment within the 
time allowed, set aside the final decree of the lower court, 
and substituted for it a declaration that the mortgage 
had been redeemed. The appellate court did so on the 
ground that payment within the time allowed was practi 
cally unknown and that the defendants, like mast other 
mortgagors, were under a misconception as to the necessity 
for payment within the time allowed. No such misconcep- 
tion was ever put forward by the defendants. 

Held that, under the circumstances, the appellate court 
had no powers to overrule the court below and was not 
justified in granting an extension. (Lord Carson.) 

motilal z'. Thakur Ujiar Singh. 

( 1928) 56 I. A. 207 = 66 C. 821 = 26 A. L. J. 600 = 
32 C. W. N. 796 = 30 Bom. L. R. 856 = 47 C. L. J 607 = 
28 L. W. 9 = 109 I. C. 467 -- 1. L. T. 40 C. 163 = 
20 N. L. R. 182 = A. I. R. 1028 P. C. 137 = 

66 M. L. J. 81. 

O. 34, R. 6 — Order absolute under. See MORT- 

G.-\GE— Suit to enforce- Decree in— Order 

ABSOLUTE. 

O. 34, R. 6 — Combined decree — Execution of, 

against other properties of mortgagor— Limitation— Starting 
point. See. MORTGAGE— SUIT TO ENFORCE— DECREE 
IN— combined Decree. (1917) 22 C. W. N. 145 ’. 

Personal decree! See MORTGAGE— SuiT TO EN- 
FORCE— DECREE IN — Personal decree, 

O. 34, Rr. 7 and 8— Redemption suit. See MORT 

GAGE — Redemption of — Suit for. 



63 i 


THE PRIVY COUNCIL DIGEST 


C. P. CODE (ACX V OF 19081— 

O. 31, R. 10 — Redemption suit — Costs of. See 

Mortgage— Redemption of— Suit for— Costs of. 

O. 34, R. 14 — Applicability — Mortgage money'-Steit 

to recover — Reference to arbitration in — Award made 
pursuant to — Decree on — Sale of mortgaged property in 
execution of^ a?id purchase thereof by mortgagee himself — 
Validity. 

In a suit to recover money due under a mortgage, parties 
presented a petition to the court praying that the points in 
issue between them should be referred for final disposal to 
the arbitration of a named person. An order for reference 
was made accordingly, the arbitrator made nn award, a 
decree was passed in accordance with the award, and in 
execution thereof the mortgaged property was sold and 
purchased by the mortgagee decree-holder himself. 

On objection taken to the legality of the purchase on the 
ground that it was in contravention of the provisions of S. 
99 of the T. P. Act, held that the principle of the section 
w'as inapplicable to the case inasmuch as, by the agreement 
of the parties to refer the points in issue in the suit to 
arbitration, the case was taken out of the hand of the court 
(37). {Lord Davey.) KHIARAJMAL z/. Daim. 

(1904)32 1. A. 23 = 32 C.296 (316) = 9 C.W.N. 201 = 
2 A. L. J. 71 = 7 Bom. L. R. 1=1 C. L. J. 684 = 

8 Sar, 734. 

— — Principles underlying prendsion in. 

Their Lordships throw no doubt on the principle, which 
has been acted on in many cases in India, that a mortgagee 
cannot, by obtaining a money decree for the mortgage debt 
and taking the equity of redemption in execution, relieve 
himself of his obligations as mortgagee, or deprive the 
mortgagor of his right to redeem on accounts taken, and 
with the other safeguards usual in a suit on the mortgage 
(37). {Lord Daz'ey.) KHIARAJMAL v. DaiM. 

(1904) 32 I. A. 23 = 32 C. 296 (316) = 9 O. W. N. 201 = 
2 A. L. J. 71 = 7 Bom. L. R. 1=1 C. L. J. 584 = 

8 Sar. 734. 

'Purchase by mortgagee in contravention of — iVnllity 

or Irregularity in procedure only. 

A purchase by a mortgagee in contravention of the provi- 
sions of S. 99 of the Transfer of Property Act is not a case 
of nullity for want of jurisdiction, but a case of irregularity 
in procedure only (37). {Lord Daveyf) KHIARAJMAL v. 
DAIM. (1904) 32 I. A. 23 = 32 C. 296(316) = 

9 C. W. N. 201 = 2 A. L. J. 71=7 Bom. L. R. 1 = 

1 C. L. J. 684 8 Sar. 734. 

_0. 38 — Attachment before judgment — Abandonment 

of — Re-attachment after judgment — No abatulonment by. 
Although where property has been attached before judg- 
ment, it is usual to re-attach it after judgment, that proceed- 
ing implies no abandonment of the first attachment, which 
gives the priority of lien (159). {Sir James Colvile.') RAM 

Krishna Das Surrowji v. surfunnissa Begum. 

(1880) 7 I. A. 157 = 6 C. 129 (133) = 

4 Sar. 151 = 3 Suth. 765. 

O. 40, R. 1 — Receiver. See RECEIVER. 

-O. 41, R. 5 — Execution of decree — Jurisdiction of 

first Court as regards^ after appeal. 

It was suggested that, after the appeal to the High Court 
the power to allow or to suspend execution, and, in the 
latter case, to fix the terms on which execution should be 
suspended, belonged solely to the appellate court. Their 
Lordships are by no means clear that this objection is well 
founded (232). {Sir James IV. Colvile.') SaDASIVA 
PlLLAI S'. Ramalinga Pillal (1876) 2 I. A. 219 = 

15 B. L. R. 383 = 24 W. R. 193 = 3 Sar. 519 = 

3 Suth. 190. 

Execution of decree — Stay of — Appeal by itself not 

operating as. 
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Execution of a decree is not necessarily suspended by 
the fact that an appeal has been preferred against it (229). 
{Sir James W. Colvile.) SadaSIVA PillaI v. RaMA- 
linga Pillal (1876) 2 I. A. 219 = 16 B. L. B. 888 = 

24 W. B. 193 = 3 Sar. 619 = 8 Suth. 190. 

Execution of decreeStay oj- Security bond taken by 

first court pending appeal as condition of— Jurisdiction of 
that court to do so — Objection to — Maintainability of^ for 
first time in proceedings to enforce bond. 

Pending an appeal against a decree for possession and 
past profits, the court below ordered a stay of execution of 
the decree on condition of the defendant giving a security 
bond undertaking to account also for the future profits not 
awarded by the decree in the suit itself. The defendant 
gave such a bond ; and execution was accordingly stayed. 
He took no objection to the jurisdiction of that court either 
to stay execution or to impose terms as a condition of the 
stay ; and he did not appeal from the order which directed 
security to be given. 

In proceedings taken by the plaintiff to enforce the 
security bond in execution the defendant, however, objected 
for the first time that after the appeal the lower court had 
no power to grant a stay or to impose terms as a condition 
thereof and tliat the order requiring security was therefore 
bad. 

Held that the objection came too late, and that it would 
be in the highest degree unjust to allow such an objection at 
that stage to prevail against the plaintiff (232). {Sir 
James W. Colvile.) SADASIVA PiLLAI v, RaMALINGA 

Pillal (1876) 2 I. A. 219 = 16B. L. R. 383 = 

24 W. R 193 = 3 Sar. 619 = 3 Suth. 190. 

O. 41, Rr. 6 and 6 — Execution of decree pending 

appeal — Security bond gi-ven as condition of — Enforcement of 
— Mode ot^—Obli gee not named in bond — Charge only created 
by bond — Pond given by third parties. 

Pending an appeal to the Judicial Commissioner against ‘a 
decree of the Sub-Judge for possession, the Judge ordered, 
under S. 545 of C. P. C. of 1882, that the successful 
plaintiff should lie let into possession in execution of the 
decree upon furnishing security to restore the mesne profits, 
to the extent of one lac of rupees. The appellants entered 
into a l)ond w’hich, after reciting the order to furnish 
security in the amount of one lac of rupees “ so that any 
order that might be passed by the court of the Judicial 
Commissioner he made binding on the surety for the said 
sum of one lac,” continued “ we, the declarants (appellants) 
funish security for a lac of rupees, hypothecating the follow- 
ing property therefor and declare that the hypothecated 
property shall serve as security, and be liable to the extent 
of a lac of rupees for carrying out the aforesaid purpose.” 

No obligee w'as named in the bond. The Judicial Com- 
missioner in the first instance affirmed the Sub-Judge but as 
the result of a successful appeal to the Privy Council 
dismissed the suit and directed the Sub-Judge to ascertain 
the mesne profits due to the defendants. On an application 
made by the defendants under Ss. 47 and 144 of C. P. C. of 
1908, the Sub-Judge made a decree fixing the amount of 
the mesne profits and declaring the liability of the appel- 
lants upon the bond to the amount secured. 

Held that, no obligee being named in the bond, the only 
mode of enforcing it must be by the court making an order 
in the suit to which the appellants were parties, that the 
property charged be sold unless before a day named the 
sureties found the money ; and that the Sub-Judge had 
jurisdiction to declare the appellants' liability on the bond 

(237-8). 

S. 145 of C. P. C. of 1908 has no application to the case 
— Quaere : whether it would have b^n applicable if the 
sureties had been personally liable (p. 236). 
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Ss. 47 and 144 of the Code cannot also be relied upon as 
authorizing the inclusion of the sureties as parties to tlie 
application made against the plaintiff because those sections 
apply only to the parties, and do not apply to sureties 

(p. 236). 

No obligee being named in the bond, a suit to enforce 
the charge created by it is not the appropriate remedy, 
because for such a proceeding there must be a mortgagor and 
a mortgagee (p. 237). (Lord Fhiliimore.) RaGHUBAR 

Singh v. Jai Indra Bahadur Singh. 

(1919) 46 I. A. 228 = 42 A. 168 = 
18 A. L. J. 263 = 22 Bom. L. B. 521 = 65 I. C. 560 = 

22 O. C. 212 = 38 M. L. J. 302. 

Execution of decree petidin^ appeal — Security bond 

given as condition of — Forms ofy under two Codes. 

The Code of 1882 did not provide a special form of 
security bond to be given during the pendency of an 
appeal. In the absence of any such special form, the form 
of such an instument must vai 7 according to the practice of 
the court. It appears that in the High Court at Calcutta, 
in instruments of this nature, the parties bind themselves to 
some named officer of the court, and that, if the instrument 
has to be put in suit, either the officer sues or he, under 
order of the court, assigns the security to the party who 
wishes to avail himself of it ; but this instrument (the one 
in question before their Lordships) does not purport to 
bind the sureties to any individual officer or to anyone. 

The new Code, that of 1908, provides a s{>ecial form of 
security bond (Appendix “ G ’’ No. 3.) The form shows 
that it is intended to be given to someone and not to be 
a mere undertaking to the court. Whether that .someone 
should be the other party or an officer of the court is not 
made clear, {^Lord Fhiliimore.) KaGHUBAK SinGH v. JaI 
Indra Bahadur Singh. (1919) 46 I. A. 228 = 

42 A. 158 (167-8) = 13Ii. W. 82 = 
18 A. L. J. 263 = 22 Bom. L. B. 521 = 55 I. C. 550 = 

22 O.C. 212 = 38 M. L. J. 302. 

Execution of decree pending appeal — Security bond 
given as condition of — Liability under — Afiirmatice of decree 
on appeal but reversal thereof on further appeal. 

Pending an appeal to the judicial Commissioner against 
a decree of the Sub-Judge for possession, the Judge ordered, 
under S. 545 of C. P. C. of 1882, that the successful plain- 
tiff should be let into posse.s^ion in execution of the decree 
upon furnishing security to restore the mesne profits, to tlie 
extent of one lac of rupees. The appellants entered into a 
bond which, after reciting the order to furnish in the amount 
of one lac of rupees “ so that any order that might be 
passed by the Court of the Judicial Commissioner be made 
binding on the surety for the sum of one lac,” continued 
“ we, the declarants (appellants) furnish security for a lac 
of rupees hypothecating the following property therefor and 
declare that the hypothecated proi>erty shall serve as security 
and be liable to the extent of a lac of rupees for carrying out 
the aforesaid purpose.” 

Held that, on the true construction of the security bond, 
the appellants became sureties for the restitution of the mesne 
profits according to the ultimate decision of the Courts, and 
that their contention that they were only to be liable in the 
event of the first Court, the Judicial Commissioner, deciding 
against them, and not liable if that Court decided in their 
favour though the decree was finally reversed in the Privy 
Council, was not sound (234-6). i^Lord Fhiliimore.) 
Raghubar Singh v. Jai Indar Bahadur Singh. 

(1919) 46 1. A. 228 =42 A. 168 (164-6) = 
18 A. L. J. 263 =22 Bom. B. 521 = 22 O. 0. 212 = 
13 L. W. 82=66 I. C. 660 = 38 M, I*. J. 302. 
" 'O. 41, 10 — Letters Patent appeals^Applicability 

1 9— Appeal bound to be rejected for failure to furnish security 
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for costs ordered— Application for leave to continue, in 
forma pauperis—// can be granted. 

Appellant’s petition to the High Court on its original 
Civil Side under the Probate and Administration Act, 1881, 
was rejected, and she appealed to the High Court in its ap^ 
pellate Jurisdiction under S. 15 of the Letters Patent against 
the order rejecting her petition. The High Court on its ap- 
pellate side made an order that the appellant should give 
security for costs under O. 41, R. 10 (1) of C. P. C. of 
1908 within two months from the date of the order. Ap- 
pellant failed to comply with that order, and, after the ex- 
piration of the period fixed by it, petitioned for leave to 
continue the appeal in forma pauperis. The High Court, 
acting under 0.41, R. 10 of C. P. C., dismissed the ap- 
plication and the appeal. On appeal from the order reject- 
ing appellants application for leave to continue her appeal 
to the High Couit in forma pauperis, held, that the High 

Court acted rightly in rejecting the appeal and the applica- 
tion. 

To grant the appellant’s application for leave to continue 
the appeal in forma pauperis at that stage would in effect 
have been to keep alive an appeal which the High Court were, 
by reason of her default in the matters of security, bound to 
reject. {Lord Sumner). SaBITRi ThaKURAIN z/. SaVI, 

(1921) 48 I.A. 76-48 C. 481 = (1921)M. W. N. 159 = 

33 C.L.J. 307 = 19 A. L. J. 281 = 23 Bom. L. B. 681 = 
14 L. W. 362 = 60 I. C. 274 = 40 M. L. J. 308. 

-Security for costs— Bond for, given by third party 

and accepted by Registrar-Objection to authority of third 

party and to validity of bond taken at hearing of appeal 

Procedure in case of. 

Where, in a case in which an appellant was ordered to 
furni.sh security for costs, a security bond signed by one K 
acting on liehalf of the appellant was accepted by the Re- 
gistrai but, on objection taken at the time of iiearing of 
the appeal that K had no authority to execute the lx)nd on 
lieliaif of the appellant, the appellate C’ourt held that K’s 
authority was not proved and dismissed the appeal on the 
ground of appellant’s failure to furnish the security ordered, 
held that to refuse to hear the appeal merely on the ground 
of what might have l>een a mere technicality about the 
bond was to fail to do justice as between the parties, and 
that the case must be remitted to the Court below to deal 
with it again, hear it, and, if necesssary, get some formal 
proof of K’s authority. {Viscount Haldane.) KOJO PON- 
r/. ATFA Fua. (1927) A.I.B. 1927 P.C. 264 = 

47 C.L.J. 328= 107 I.C. 349 (2). 

^Security for costs — Failure to furnish— Appeal 

bound to be rejected for — Leave to continue, in forma 
pauperis — Grant of. See C. P. CODE OF 1908, O. 41, 

R. 10— Leti'ers Patent APPEALS. 

(1921) 48 I.A. 76 = 48 C. 481. 

Security for costs— Failure to furnish— Dismissal 

of appeal on ground of— Restoration of—Conditiofis. 

On 3rd June, 1882, the High Court made an order di- 
recting the appellant to shew cause why the respondent’s 
petition that he might give security for costs should not be 
granted. That order was not properly served upon the ap 
pellant. On the 26th of June, the appellant, knowing 
nothing alx>ut the order, a further order was made by the 
High Court in these terms : “Appellant has not appeared, 
and he is hereby required to deposit security to the extent of 
Rs. 2,500 within 6 weeks from this date”, viz., by the 8th 
of August. On the 5th of August the appellant presented 
a petition shewing cause why he should not be ordered to 
give security, and on the 14th of August another order was 
made by the High Court, which was simply in these terms • 
“Security has not been filed within the time prescribed by 
the Court. The appeal is, therefore, of necessity struck 
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off the file with costs.” Whether the Court considered the 
merits of the cause then for the first time shewn by the ap- 
pellant, did not appear ; but if they did, he was not allowed 
any time at all to tender his security. On the 9th Septem- 
ber the appellant presented a petition in which he stated 
the non-service of the original order to shew cause of the 
3rd of June, and his ignorance of it until he got informa- 
tion in time to file his petition on the 5th of August; and he 
prayed for the restoration of the appeal. On that petition 
an order was made dated the 13th of September, 1882 ; 
but the terms of that order did not appear, nor did it ap- 
pear with certainty upon what proceedings that order was 
made. On the 27th of November, 1882, the appellant 
again petitioned the High Court, and in that petition he 
stated that “in obedience to the order of the Court, dated 
the 13th of September, 1882, the petitioner submits here- 
with two security bonds for Rs. 2,500, as detailed below, 
and prays that proper order may be made for the restora- 
tion of the appeal to its original numlier of file.” Upon 
that petition the High Court made an order dated the 29th 
of Noveml>er which was as follows : “The petitioner’s ap- 
peal was not dismissed under Ss. 556 or 557 of C.P. Code. 

This petition, therefore, is not entertainable under S. 558 
of that Code, and it is inapplicable to an order made, as 
ours was made, under S. 549 of the Code.” The effect 
was to maintain in full force the order of the 14th of 
August, by which the appeal was struck off the file. 

Held that the appellant must be allowed to give security 
for the costs mentioned in the order of the 3rd of June, 
1882, of such nature as should be satisfactory to the High 
Court, and within such reasonable time as should be fixed 
by that Court ; and that upon his giving such security his 
appeal should be restored to the files of that Court. 

The case has never been fully considered by the High 
Court. The question is, first, whether the appellant should 
give security ; and their Lordships assume that on the 13th 
of September he was ordered to give security after hearing 
him ; and next, whether, on giving security, the appeal 
should be restored to the file. That seems never to have 
been considered by the High Court, because they held that 
the petition of the 27th of November, which was to restore 
after tendering security, was not entertainable and could 
not be listened to. {Lord Hobhouse). KUAK BaLWANT 

Singh v. Kuar Doulut Singh. 

(1886) 13 I.A. 67 = 8 A. 316 = 4 Sar. 707. 

Security for costs — Failure to furnish — Dismissal 

of appeal on ground of — Reversal of decree ofy on appeal — 
Appellate order in case of — Form of. 

Where the decree of the High Coutt dismis.sing an ap- 
peal for failure to furnish security for costs within the time 
allowed was found to be erroneous and was reversed, held 
that the proper order to be made by Privy Council in such a 
case was one allowing the appellant to furnish the security 
required by the order of the High Court, for the non-com- 
pliance of which his appeal was dismissed by the High 
Court, within such reasonable time as should be fixed by 
that Court, and directing that on his giving such security 
his appeal should be restored to the files of that Court and 
then heard by it (4). {Sir Richard Couch.) BUDRI 
NARAIN V. SHEO KOER. 

(1889) 17 I.A. 1 = 17C. 612 = 5 Sar. 493. 

Security for costs— Order requiring — Right of ap- 
peal if affected by. See Decree — Appeal— Right of 
— Limiting or taking aw.ay of. 

(1921) 48 I.A. 76 (83 4)= 48 C.481 r489). 

— Security for costs — Time for furnishing — Exten- 

Sion of — Discretion of High Court as to — Privy CounciPs 
interference with. 
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In a case in which the High Court ordered that the 
plaintiff-appellant should furnish security, under S. 549 of 
C. P. Code of 1882, to the satisfaction of the Sub-Judge 
“ for costs of the appeal and in the original suit,” the plain- 
tiff furnished security within the time fixed by the order of 
the High Court. That security was found, after the ex- 
piry of the time so fixed, to be insufficient, and the Sub- 
Judge refused either to extend the time for furftishing secu- 
rity or to allow other security to be given in lieu. The 
High Court on appeal confirmed that order. 

Held that the High Court had a discretion to enlarge 
the time allowed for finding security, and to accept other 
security in lieu thereof, or to refuse to do either, and that, 
as it had, in the exercise of its discretion, refused to do 
either, its order could not be interfered with in appeal. 
{Lord Watson.) RaJAB ALI v. AMIR HOSSEIN. 

(1889) 17 C. 1 = 6 Sar. 389. 

—Where, after considering all the evidence and the 

facts before them, the High Court thought the case was 
not one in which they should enlarge the time allowed for 
giving security for costs, and dismis.sed the appeal, under 
S. 549 of C.P. Code of 1882. held that the case was not one 
with which the Privy Council ought to interfere, {Sir 
Barnes Peacock.) MOHANT MODHUSUDAN DAS v. 

Krishna Prapanna. (1889) 17 I.A, 9 =17 C, 616 = 

6 Sar. 496. 

Security for costs — Time for furnishing — Exiert’ 

sion of — Power of — Appellate Court — Order of^ requiring 
security to be furnished to satisfaction of court belovr^ 
Security furnished in time found after expiry thereof to 
be insufficient — Poiver of leaver Court to extend time or to 
accept new security. 

Pending an appeal against a decree dismissing a suit, the 
High Court made an order, on 11th Manh, 1885, that the 
plaintiff should within one month furnish security, under 
S. 549 of C. P. C^ of 1882, to the sati.sfaction of the Sub- 
Judge “ for costs of the appeal and In the original suit.” 

The plaintiff accordingly, or^ 2-4-1885, filed a security 
bond executed by one B, hypothecating certain properties. 
The defendants objected to the security, alleging that the 
property tendered as security was not the property of B, 

On 17-6-1885, the Sub-Judge found that the security, in 
reference to title, was insufficient, and rejected it. He also 
refused to allow other security to be given in lieu, as the 
time fixed by the appellate court for filing .security had then 
expired. 

On appeal the High Court held that the Judge had no 
discretion to enlarge the time allowed for finding security, 
or to accept another security in lieu of the bond which had 
been filed by the plaintiff upon 2-4-1885. 

//i’/i/, that the High Court erred in so deciding. {Lord 
Watson,) RaJAB ALI v. AMIR HOSSEIN. (1880) 17 O. 1* 

6 Sar. 389. 

Security for costs — Time for furnishing — Extensiott 

of — Power of — Security tendered in time found to be in- 
sufficient after expiry thereof — Extension in case of. 

Where an order is made calling upon the appellant to 
furnish security for costs within a certain time, and he ten- 
ders, within the time allowed, such security, but that secur- 
ity is on inquiry found, after the expiration of the time 
allowed, to be insufficient, the Court has power, under S. 549 
of C. P. C. of 1882, to enlarge the time for giving security. 
The reasonable construction of the section is that the appli- 
cation to the Court, to enlarge the time for giving security 
may be made either before or after the expiration of the 
time within which the security has been ordered to be furni- 
shed, and the Court may thereupon enlarge the time accord- 
ing to any necessity which may arise where it is just and 
proper that they should do so, If ultimately the order is not 


the privy council digest 




tHfe PRtVY COUNCIL DIGEST 



0. P. CODE (ACT V OF 1908), O. 41, E. 

complied with, and the security is not furnished, the appeal 
may be dismissed (3-4). {Sir Richard Couch.') BUDRI 
NARAIN V. SheO KOER. (1889) 17 I. A. 1 = 

17 C. 512 — 6 Sar. 493. 

— ; O. 41, R. 17 — Non-appearance of appellant — Dis- 

missal of appeal for. 

It is the duty of a person who has a case in the paper 
(notice-board or cause-list) to be present, prepared to support 
it by counsel or in person. On his failure to do so, the case 
is properly dismissed. {Lord Mac naghten.) Zahur-UD-DIN 
V. NUR-UD DIN. (1903) 14 M. L. J. 7. 

Non-appearance of appellant—Procedurc in case of. 

The safer and better course seems to be, that where the 
appellant does not appear, and there are no means of know- 
ing the grounds of his aopeal, the order should be to dismiss 
without affirming (222). {Lord Brougham.) RaJUNDER 

Narain R\ev. Bijai Govind Sing. 

(1839) 2 M. 1. A. 181 = 1 Moo. P. C. 117 = 1 Sar. 175. 

^O. 41, R. 19 — Non-appearance — Appeal distnissed 
for default for — Restoration of~Application fa- — Order 
rejecting Reversal in appeal of — Costs of application to 
restore and of appeal^Order as to. 

Id reversing an order of the Sudder C:ourt refusing to re- 
admit an appeal dismissed for default of prosecution, their 
Ix>rdships affirmed the order of the Court Mow directing 
the appellant to pay the costs of the application to restore 
the appeal, but gave him the costs of the appeal to the Privy 
Council. {Lord Justice Knight Bruce.) ANUNDMOVFE 
DOSSEE V. POORNOO CHUNDEK KOV. 

(1861)9 M. I. A. 26 = 1 Sar. 820. 

Non-appearance — Appeal dismissed for default for— 

Restoration of — Grounds. 

Where, in a case in whicli the appellant does not appear, 
an order of dismissal instead of affirmance is made, he could 
not be let in to renew his appeal without satisfying the Court 
as to the grounds of default, and complying with such condi- 
tions as should be prescribed (222). {Lord Brongham.) 
Rajunder Narain Rae v. Bi jai (Jovind Sing. 

(1839) 2 M. I. A.181=lMoo. P. C. 117 = 1 Sar. 175 

Non-appearance — Appeal dismissed for default for 

Restoration of — Grounds — Expectation that previous case 
will take whole day — Non-appearance on ground of. 

The fact that a party waited in Court till nearly 4 o’clock, 
and then went away because he came to the conclusion that 
the case before his would last the day is no reason whatever 
for his non-appearance when the case was called. {Lord 
Macnaghten.) ZaHUR-UD-DIN v. NUR-UD-DIN. 

(1903) 14 M. L. J. 7. 

-Nofi-appearance — Appeal dismissed for default for — 

Restoration of—~Grounds — Unavoidable accident — A^on- 
appearance on ground of — What amounts to. 

Act XVI of 1845, Amending Act XXIX of 1841 em- 
powered the Sudder Court to re-admit an appeal dismissed 
for want of prosecution, if the appellant satisfied the Court 
that the dismissal was “occasioned by the default of his 
Vakeel, or by unavoidable accident.” 

An appeal was preferred to the sudder Court, but, owing 

to the absence from illness of the appellants’ Mookhtar, the 

written reasons of appeal were not lodged within the time 

prescribed, and the appeal was dismissed. The evidence 

s owed that there had been no wilful delay, and that the 

apMIant w^ ignorant of the fact of the reasons of appeal 
not having been filed. 

Held that the case was one of “unavoidable accident”, 
and was within the provisions of S. 1 of Act XVI of 1845 
and that the appeal ought to have been re-admitted. {Urd 
Justice Knight Bruce.) AnundmOYEE DOSSEE v. POOR- 
NOO CHUNDER ROY, (1801) 9 M. I. A. 26 = 1 Sar. 820. 


C. P. CODE (ACT V OF 1908), O. 41, R. \<^Cofitd.) ^ 

O. 41,R. 20 Person interested in result of appeal 
—Platntiff^s appeal againsl some defendants^Other defen- 
dants against whom suit toas dismissed and against whom 

right to appeal has become barred if interested in result of. 

The addition of a respondent whom the applicant has not 
made a party to the appeal is expres.s]y dealt with in O, 41, 
R. 20 of C. P. C. Giving the words “he is interested in the 
result of the appeal ’ in the rule their natural meaning, it is 
impossible to say that a defendant against whom the suit has 
been dismissed, and as against whom the right of appeal 
as became barred, is interested in the result of the appeal 
filed by the plaintiff against the other defendants. {Sir 
John CHOCKALINGAM CheTTI v. SEETHAI 

Ache. (1927) 55 I. A. 7 = 6 R. 29 -27 L W 1 = 

Qo r. 1 X 7 1 .T ^ N. 20 = 4 O. W. N. 1231 = 

^ ^ J- 136 = 1. L. T. 40 B. 18 = 

oO Bom. L. R. 220 = 107 I. C. 237 = 26 A. L. J. 371 = 

A. I. R. (1927) P. C. 252- 54 M. L. J. 88. 

—-—Respondent— Addition of— Application for— Onus on 
appellant making. 

^ It is for the appellant, who applies to the C.^urt to exer- 
cise its powers under O. 41, R. 20, C.P.C.. to show how the 
party sought to be added as a respondent is interested in 
the result of the appeal. {Sir John Wallis.) ChockaLIN- 

ga.m Cheiti V. Seethai Ache. (1927)551. a. 7 = 

A n TX7 ® ^^"27 L. W. 1-(1928) M. W. *N. *20 = 

281- 47 C. L. J. 136 = 

I. L. T. 40 E. 18 = 30 Bom. L. B. 220 107 I. C. 237 = 

26 A. L. J. 371 =A. I. R. (1927) P. C. 252 = 

54 M. L. J. 88. 

- E.. 22 Cross-appeal not filed — Point arts- 

of, at hearing of appeal— J rregular- 

ttyor ,llegul,ty-Lca-oc to /if- cross-appeal aud extension 

«/ time tor purpose— Cram of— Procedure proper in such a 
case. 

In the course of the wimlijig up of a limited coinpany, an 
order was niade in iyi2 recognising the validity of a charge 
in favour of the appellant the Secretary of the company, 

^ " appealed against by 

the oflicial liquidator who opposed the application therefor, 
and was allowed to become finab 

appellant applied for the en- 
forcement of the said order. This application was opposed 

by the debenture-holders and by the liquidator on the 
ground, amongst others, that the charge being unregistered 
was unenforceable. The District Court overruled the objec- 
tions and held that the appellant was entitled to priority over 
the debenture-holders. On appeal from the last-mentioned 
order, the High Court allowed tlie debenture-holders to raise 

the point of non-registration which had been decided against 
them long before. ^ 

Held that the proper course to be taken in order to 
raise the Domt of non-registration would have been to get 
leave, notwithstanding the lapse of time, to appeal from the 

judgment of 1912 ; but tnat, inasmuch as the matter was 

merely one of practi:e and the High Court could have regul- 
arized the proceedings by extending the time, and giving 
leave to appeal from the 1912 decision, and they considered 
the point without going through that process, the decision of 
the High Court ought not to reversed merely because the 
proper course in point of practice was not taken (40-1). 

Whether leave should have been given to appeal would 
have been a matter of discretion, but the High Court appear 
to have had no doubt that they should allow the point to be 
raised (41). {Viscount Finlay.) KRISHNA AyyaNGAR z/ 
NaLLAPERUMAL PiLLAI. (1919)471 A •VK- 

43 M. 560 (663) = 18 A. L. J. 489 = 28 M. L* T 28 1 
22 Bom. R R. 668 =(1920) M. W N 419 - 
12 L. W. 92«66 1. C. 163^38 M. L J 444. 
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C. P. CODE (ACT V OF 1908), O. 41, B. 2^—{Contd.) 

'“Decree under appeal ^Fitidins adverse in — Errone- 
ous nature of — Respondents right to urge — A^o appeal by 
him^ 

Plaintiff, the survivor of two brothers, sued the widow of 
his deceased brother for the recovery of possession of the 
property held by the deceased on the ground that the 
brothers were joint in estate, and that the plaintiff was en- 
titled to the property by survivorship. The widow main- 
tained that the brothers were separate, and claimed a 
widow’s estate in the property of her husband. She further 
maintained that the question had been conclusively deter- 
mined in her favour in a former suit between her and the 
plaintiff. The High Court determined the plea of res 
judicata in her favour and dismissed the plaintiff’s suit. 
They also enquired into the question of fact and held that 
the brothers were joint in estate. 

Held^ in an appeal preferred by the plaintiff from the 
decree of the High Court dismissing his suit, that the widow 
could, though she had not appealed, support the decree of 
the High Court in her favour on the ground that that Court 
ought to have decided the question of separation in her 
favour (34). {^Sir Robert P. Collier,) RUN HaHADOOR 

Singh v. lachoo koer. (1884) 12 1. A. 23 = 

11 C. 301 (306) = 4 Sar. 602^ 

Decree under appeal — Respondents right to support 

— Error in procedure by court below — Decree right on merits 
— Right to show. 

It is competent to a respondent in a Privy Council appeal 
to maintain the decree which is under appeal by showing 
that it is right upon the merits. (499 — 500). 

So held in a case in which the original decision of the 
Court below was wholly against the respondent, but the 
same was on review set aside, on an application for review 
as regards a portion of the suit properties only, and a final 
decree (against which the appeal before the Privy Council 
was filed) was made in favour of the respondent as regards 
all the suit properties. The objection to the decision on 
review was that it ought to have been confined to the pro- 
perties in respect of which the application for review was 
made. (499-500). {Sir James Colvile.) BHUGWANDEEN 
DOOBEY V. MvNE Baee. (1867) 11 M. I. A. 487 = 

9 W. E. P. 0. 23 = 2 Suth. 124 = 2 Sar. 327. 


Issue — Decision adverse by Court below on — Respon- 
dents right to attack— No memo, of objections by him. 

The issue upon S. 33 was decided against the defendants 
by the Sub-Judge ; but the decree being entirely in thetr 
favour it was not necessary for them to file a notice of ob- 
jection under S. 561 of C. P. C. of 1882. They could sup- 
port the decree on the ground that that issue ought to have 
been decided in their favour (61.) {Sir Richard Couch.) 
L^LA GOWRI SUNKER LALZ'. Janki PERSHAD. 

(1889) 17 I. A. 67 = 17 C. 809 (813-4) = 6 Sar. 618. 


.O. 41, R. 23 — Preliminary point — Cardinal point 

not— Distinction. See APPEAL— REMAND — PRELIMI- 

NARY POINT — Cardinal point not. 

(1894) 22 I. A. 1 = 17 A. 112. 


Preliminary point- 

■Preuminary point 


Test. See APPEAL— REMAND 

•Test# 

(1894) 22 I.A.1 = 17 A. 112. 


Remand in appeal. See APPEAL— REMAND 


jQ 41 24 — Cardinal point not preliminary— Dis- 
posal of suit on, after taking whole evidence — Remand un- 
der O. 41, R. 23— Procedure under O. 41, R. 24 — Course 
proper in such case. See APPEAL REMAND PRELIMI- 
NARY POINT— CARDINAL POINT NOT. A no 

(1894) 22 I-A. 1 = 17 A. 112. 


C. P, CODE (ACT V OF 1908). O. 41. 2. 24r-{CofUd.) 

Case set up in lower Court — Point not covered by-^ 

Decision of^ on evidence on record — Jurisdiction. 

The suit was, inter alia, to set aside an order of the Dy. 
Collector, and a subsequent order of the Collector, for 
registration of the defendants’ names with reference to the 
plaint mouzahs, and for a decree for registration of the 
plaintiff’s name, after cancelling the registration of the de- 
fendants’ names, in Zemindary right. The plaint also asked 
for the setting aside of two kobaias relied on by the defen- 
dants before the Collectors. The defendants relied upon the 
said kobaias, and claimed to be co-sharers in the zemindari. 
They did not claim to be putnidars. Issues were framed as 
to whether the plaintiff was in possession of the disputed 
mahals as Zemindar or not, and as to whether the defend- 
ants were part-owners of the Zemindary or mere under-tenure 
holders. The Sub- Judge decreed the suit, declaring the de- 
fendants to be the plaintiff’s under-tenure holders of the said 
mahals. In tlieir appeal to the High Court the defendants 
urged that they ought to have been lield to he part owners 
of the Zemindary, and not mere under-tenure holders. The 
High Court by its decree ordered and decreed, that the plain- 
tiff was entitled to have his name registered as zemindar in 
lieu of the names of the defendants in respect of the suit 
mouzahs, and that the defendants were putnidars of the 
same, founding the declaration that the defendants were 
putnidars upon certain statements in the documentary evi- 
dence which had Ijeen put in by the plaintiff. 

Held, that upon the case which had been set up in the 
defence, and the issues which had been framed and tried by 
the lower Court, the High Court could not properly make 
such a declaration (169). 

The defendants had not claimed to be putnidars, but had 
set up a false claim to be Zemindars, and had attempted to 
prove it by forged deeds {i.e., the kobaias which were 
found to be forged;, and they ought certainly not to be in a 
Ijetter position than they would have l)een in if they had 
brought a suit to have a declaration of their title as putni- 
dars, in which case an issue as to that title would have been 
framed and tried by the lower Court. The proceedings in 
this suit were regulated by C.P.C. of 1877, and their Lord- 
ships do not find any provision there which would authorise 
the appellate Court to do what has been done in this case, 
S. 565, which enables the appellate Court in some cases to 
determine a question of fact upon the evidence then on the 
record, cannot apply where the case has not been set up in 
the lower Court (169-70). {Sir Richard Couch.) OFFICIAL 

Trustee of Bengal z/. Krishna Chunder Mozoom- 
DAR. (1886) 12 lA. 166=11 0.239=4 Sar. 667 

O. 41, B. 25 — Issues — Framing of — Reference 

thereof to Court below for trial — Power of appellate Court 

Mode in which question dealt with by Court below 

unsatisfactory. 

In a case in which the question was whether the defend- 
ants were tenants from year to year or they had a permanent 
right of occupancy in the lands in dispute, the High Court 
in second appeal was not satisfied with the mode in which 
the District Judge had dealt with the question. The learned 
Judges accordingly framed certain issues and asked the Dis- 
trict Judge to return revised findings on them. Held^ that 
the High Court had jurisdiction to do so. 

The contention that the High Court acted without )un^ 
diction proceeds on a misapprehension of what the 
Court did. It did not remand under O. 41, R. 23 of C.P.C. 
of 1908, but merely framed issues and referred fbem for 
trial to the District Court as provided in rule 25. and for 
this reason. In the opinion of the learned Judges of the High 
Court the District Judge had omitted to determine a qu^' 
tion of fact which appeared to them essential to the right 
deci^n of the snit on the merits (83.) {Str Lawrence 


* 

641 


THE PRIVY COUNCIL DIGEST 


6ii 


C. P. CODE (ACT V OF 1908). O. 41. K. 

Jenkins.) SETURATNA IYER v. VeNKATACHALA GOUN- 

DAN. (1919) 47 I. A. 76 = 43 M. 567 (676) = 

18 A.L. J. 707 = 27 M.L.T. 102 = 11 L. W. 399 = 
22 Bom. D, R. 678 =(1920) M.W.N. 61 = 66 I. C. 117 = 

26 C.W.N. 486 = 38 M.L.J. 476. 


— Jssucs new — Framing of — Poivsr of. 

Tw*o suits were instituted, one by claiming to be the 
sister s son of the last male owner, and the other by alleg- 
ing himself to be of the same gotra with the deceased, for 

the recovery of the properties of the deceased. The defen 

dant in both suits was the same and claimed to be entitled 
to the suit properties as the widow of the adopted son of 
the last male owner. Evidence in B's suit was by consent of 
parties received in that of A, Both suits were decreed by the 
1st Court, and appeals were preferred therein by the defen- 
dant. Pending the appeals, the defendant entered into a 
compromise with B, admitting his title. Thereupon in the 
appeal against A. the appellate Court framed a new issue 
undei S. 566 of the (.ode of 1882 as to whether he was en- 
titled as nearest of kin, or was excluded by B. On objection 
taken to the framing of that issue on the ground that it was 
new, and had not been raised by the defendant in her writ- 
ten statement, held that, in the circumstances of the case, the 
appellate Court did not act with irregularity in raising the 
issue in question (371). {Lord Hobhouse.) ChaNOT DiN 
V. Naraini KuaR. (1892) 14 A. 366. 


Issues new — Framing of — Remand of cause for re- 
hearing thereon — -Jurisdiction — Validity. See APPEAL — 

Remand— ISSUE new — Framing of — Remand ok 
Cause for re-hearing thereon. 

(1916)43 I. A. 172(177-9) = 43 C. 1104 (1116j. 

Remit under — Jurisdiction — Failure of L. A. C. to 
properly consider eindence. 

In an appeal to the P.C., one of the objections urged for the 
appellant was that the High Court had acted without juris 
diction in remitting the appeals to the District Judge for a 

^ IJigh Court did so under O. 41, R. 25, 
C.l .C. It appeared that the case had been remitted three 
tim^ because the District Judge had not properly consider- 
ed the evidence, and on the first remit misunderstood the 
order of the High Court, and on the second expressed him- 
self as unable to come to a definite conclusion. 

that the course chosen by the High Court was fully 
within their competence (295). 

I^^Suageof the judgment inL. R. 47I.A, 
k 1-7*” • opinion of the learned judges of the High (Jourt 
the District Judge had omitted to determine a question of 
fact which appeared to them essentia! to the right decision 
of the suit on the merits;’* he had failed to cansider whether, 
apart from the particular contract to which his attention 
was exclusively directed, there was evidence on which to hold 
ttiat from their inception the holdings of the defendants 

nature of occupancy rights (295- 
CHIDAMBARA SiVAPRAKASA V 

Tvr KQfi X {IB22) 49 I.A. 286 = 

C.W.N. 246 = 37 C.L.J. 199 = 
16 L.W. 102=31 M. L. T. 64 =(1922) M.W.N. 749 = 

A.I.E.(1922)P.C. 292 = 68 I.C. 638 = 

43 M.L.J. 640. 

J*^^^^diction — Issues already framed 
for dJiHon ^f^^/^^^^^^^^~-Su/Fcient materials on record 

serious doubts whether the 

of S 566 of C P r remand, by the provisions 

subLntianJ All the points remitted were 

their LordahiiiVw helovr ; and it appears to 

«ups that there were sufficient materials for the 


C. P. CODE (ACT V OF 1908), O. 41, E. 26-{Contd.) 
decision of the case (l56). (Lord IVaison.) MAHARAJA 

Radha Parshad Singh v. lal Sahab Rai. 

(1890; 17 I.A. 160 = 13 A. 63 (63)=6Sar. 600. 

O. 41, B. 27— 'Additional evidence — Admission of — 

Power of — Exercise of — Caution required in regard to — Con- 
ditions of exercise of. See C P.C. OF 1908, S. 107 {d). 

(1926) 63 I.A. 84 (88) = 49 M. 436. 

Additional evidence— Admission of— Power of appel- 
late Court as to. See PARTNERSHIP- ACCOUNTS OF DIS- 
SOLVED— BALANCE DUE ON. (1834)5 W.E. 76. 

-Additional evidence —Production by party of— Righ$ 

c /" — England and India — Distinction. 

^ The whole question in the case depends upon the credit 
given to the witnesses examined for the one side and the 
other, the known character of those witnesses, and the mode 
in which they gave their testimony. The trial Court (the 

Provincial Court) gave no credit to the witnesses who de- 
posed on the part of the plaintiff, gave credit to the wit- 
nesses 011 the part of the defendants, and decided against the 
plaintiff. He took the case on appeal to the court of Sudder 
Dewanny Adawlut, and he might, when he did so, have 
^aid : I am not satisfied with the case I made before the 
I rovincial Court. I have other witnesses. I will satisfy you 
my case was true.” When he went before the Sudder 
Dewanny Adawlut, his case might have received fresh evi- 
dence : he was not concluded by the case made before the 
Provincial Court. It is not like the courts in this country 
uhere a case is called at Nisi Prius and the whole case is 
tried in a few hours. The party says : “I had no idea my 
witnesses would have answered as they did;” or ‘T was 
taken by surprise, and I wish to have a new trial.” {Sir 
Thomas Erskine.) RaJAH Row VeNCATA NILADRY ROW 

V. Enoogoonty Sookiah. (1834)5 W, E. 79 = 

1 Suth. 16 (16 7) - 1 Sar. 51 =2 Knapp. 259. 


— Additional etddence—Re/ection of— Decision of ap^ 

peal irrespective of such evidence if amounts to. 

Where certain documents were for the first time brought 
to the notice of the High Court before the hearing of an 
appeal, but that court decided the appeal irrespectively of 
those documents, held that it must be taken that in the 
opinion of the High Court it was not a case in which they 
ought to admit any further evidence under S. 355 of C.P.C:. 
of 1859 (26). {Sir James W. Colvile) GOBIND SUNDARI 
Debia V. Jagadamca Debia. 

a868)3B.L.R. 26 P.C. 

Applicability— Admission of fact made at hearing of 

appeal — Use of. 

Where, in a case in which no application was made for 
the introduction of new evidence, the learned Judges in the 
court below (the appeal court) took stock of an admission 
made before them, which was cardinal to the matter under 
discussion, Held that O. 41, K. 27of C.P.C. of 1908 had no 
application to the procedure adopted by the court below 
and that no argument could be founded upon it. {Lord 
Shaw). GanpaT V. LaLAMIYA. (1919) 12 L.W. 674 

16 N.L.E. 69=66 I.C. 673. 


Party a professional man— Examination in his own 

behalf of— Permission for— Grant of— Propriety— Evidence 
adduced by him in court below found to be insufficient 
In a case like this it does appear to their Lordships some 
what dangerous to allow a plaintiff, a professional man who 
has not thought fit to give evidence in his own suit \n his 
own l>ehalf, upon the failure of evidence which he has 
adduced, to be subsequently summoned and examined in the 
appellate court for the purpose of supporting the case which 
had broken down (119), MUSSUMAT Us5ruF(^OnS 

Begum v. Baboo Gridharee Lall. ««ii:>5)A 

(1872) 19 W.E. 118 =2 Suth. 763 =6 Sar. 708. 
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C. P. CODE (ACT V OF 1908), O. 41, R. 27~(Ct>W.) 

O* 41, R. 27 ('1) (b ) — Additional evidence — Admis- 
sion by appellate court of its (non motion — Pcnver of —Exer- 
cise of very sparingly — Necessity. 

When the matter came up by appeal before the High 
Court, that court, acting apparently ex merj motic and not 
at the instance of the parties, determined to take original 
evidence anew, by the examination of other witnesses. A 
power of that character should be exercised very sparingly ; 
because, where it is done not at the instance of the parties’, 
but at the suggestion of the court itself, witnesses may be 
called who are not the witnesses that the parties themselves 
would have thought fit to adduce ; and it is possible that the 
new original inquiry by the High Court may l)e in itself im- 
perfect. and not sufficiently extensive to answer the pur- 
poses of justice (48*9). {Lord Westbury). SreEMAN- 
CHUNDER DEY v. GOPAULCHUNDER CHUCKERBUTI'Y 

(1866) 11 M.I.A. 28 = 7 W.R. P.C. 10 = 

1 Suth. 651 = 2 Sar. 215. 

Additional evidence — Admission in appeal of— Pro- 
priety— Insanity — Issue as to, in civil suit — Lunacy pro- 
ceedings after adverse decision of first court and pending 
appeal therefrom — Medical officer examined in— Evidence 
of — Admission of, in appeal in civil suit. 

In a suit instituted by the 2nd plaintiff as next frind of 
the 1st, the question was whether the 1st plaintiff was insane 
and whether the 2nd plaintiff was entitled to sue as his next 
friend. Before instituting the suit the 1st plaintiff’s family 
obtained a certificate from a surgeon that the 1st plaintiff, 
who had been under his treatment for sometime was 
suffering from chronic delusional insanity, and that his de- 
lusions were such as to render him incapable of managing 
his own affairs or protecting his interest. The plaintiffs also 
examined the Surgeon as a witness in the suit, when he de- 
posed to the same effect. The Subordinate Judge was, 
however, not satisfied with the medical evidence of the 
Surgeon, and dismissed the suit on the ground that the 1st 
plaintiff was not proved to be .insane and to be in capable of 
managing his own affairs or protecting his interests, and 
that, therefore, the 2nd plaintiff had no right to sue as his 
next friend. Pending an appeal to the High Court from the 
Sub-Judge’s decision, the plaintiff’s family instituted lunacy 
proceedings in the District Court. In those proceedings, 
another medical officer was examined for the plaintiffs and 
cross-examined by the defendants, and, on the strength of his 
evidence, the 1st plaintiff was adjudged to be a lunatic in- 
capable of managing his own affairs and the second plaintiff 
was appointed his guardian. In the appeal to the High 
Court from the Sub-Judge’s decree, an application was made 
by the plaintiff for the admission in evidence of the evidence 
given by the Medical Officer in the Lunacy proceedings, es- 
pecially as the Sub-Judge was not quite satisfied with the 
medical evidence of the Surgeon examined before him. The 
learned Judges of the High Court held that a case had been 
made out for taking the evidence of the Medical Officer, and, 
as he had already been cross-examined at great length in the 
lunacy proceedings, it was not thought necessary to call him 
again and his certificates and depositions were accordingly 
admitted as evidence in the case. 

Held, that the High Court acted rightly in admitting the 
additional evidence. {Sir John Wallis). MahaNT Rai v. 
Mt. Lachhmina. 

(1927) A.I.B, (1927) P.C. 123 (126-7) = 

(1927) M.WJJ- 466 = 26 L.W. 94 = 31 C.W.N. 1087 = 

39 M.L.T. 166 = 101 1.C. 363 (2). 

' - 'Additional evidence — Admission of, on application 
of party — No prohibition of — Ccmditi<ms af admissibility in 
such a case. 

Under O. 41, R. 27 (1) (b) of C. P. C. of 1908 an appel- 
late Court has a discretion to admit additional evidence upon 
the application of a party. It does not imply a prohibition 


C. P. CODE (ACT V OF 1908), 0. 41, E. Z7~(Co,M.) 

against the admission of additional evidence except where 
the appellate court has itself discovered some inherent lacuna 
or defect, and required evidence to fill up the gap or remedy 
the defect. That limitation applies only to cases in which 
the appellate court admits additional evidence of its own 
motion. A suitor is entitled for any “substantial cause” to 
apply to the court for the admission of such additional evi- 
dence. Under O. 47, R. 1 of C.P.C. a party has a right to 
apply for a review of judgment to the court that has decided 
the case before an appeal has been preferred. He can do so 
on the grounds specifically set forth in Rule 1. But where 
an appeal has l>een preferred, and a review, therefore, is out 
of the question, his only and proper course is to apply to 
the appellate court, which is in possession of the case, to ad* 
niit the additional evidence either under the general prin- 
ciples of law or under the specific provisions of O. 41, R. 27. 
{Mr. Ameer Ali.) INDRAJIT PRATAP SaHI v. AMAR 

(1923) 60 I. A. 183 (189-91) = 
2P. 676 = 21 A.L.J. 664 = 
A.I.R. (1923) P.C. 128 = 4 Pat. X.T. 447 = 

1 Pat. L.R. 345 = 33 M.L.T. 233=18 L.W. 728= 

25 Bom. L.R. 1259 = 28 C.W.N. 277 = 
39 C.L.J. 318 = 74 I.C. 747 = 45 M.L.J. 678. 

Additional ciridence — Admission under ride of-~ 

Necessity for — Time for deciding as to — Special and 
preliminary application — Decision on — Propriety. 

The legitimate occasion for S. 568 is when, on examining 
the evidence as it stands, some inherent lacuna or defect be- 
comes apparent. Further evidence can I>e allowed by the 
appellate court in such a case only after the appeal on the 
merits had been heard and the evidence as it stands has 
been examined by the judges. It ought not to be ordered 
on special and preliminary application (122). {Lord 
Roberston.') KeSSOWJI ISSUR v. GkeaT INDIAN PENIN- 
SULA RY. Co. (1907)34I.A. 116 = 313.381(390) = 

6 C.L.J. 5= 11 C.W.N. 721 = 2 M.L.T. 436 = 

9 Bom. L.R. 671 = 4 A.L.J. 461 = 17 M.L.J. 347. 

Additional et'idence discovered outside court— -Ad- 
mission of — Application made for — Admission on, on the 
ground of the appellate court requiring such evidence — Per- 
missibility. 

Additional evidence cannot be admitted in appeal under 
S. 568 of C.P.C. of 1882 on the ground of the appellate 
court requiring it, in cases in which a discovery is made, out- 
side the court, of fresh evidence and an application is made 
to import it. That is the subject of the separate enactment 
in S. 623 of C.P.C. of 1882 (122). {Lord Robertson?^ 
Kessowji ISSUR V. Great Indian Peninsula Ry. Co. 

(1907) 34 I.A. 116 = 31 B. 381(390) = 

6 C.L.J. 6 = 11 C.W.N. 721 = 2 M.L.T. 436 = 

9 Bom. L.R. 671 = 4 A.L.J. 461 = 17 M.L.J. 347. 

Additional ei’idence to impeach testimony of witness 

examined in court below — Admission of — Re-calling of wit- 
ness and giving of oppoi'tunity to him to contradict or ex- 
plain additional evidence — Necessity. 

Under S. 568 (<^) of C.P.C. of 1882, an appellate court 
should not allow to be produced before it additional evidence 
which impeaches the testimony of a witness called in the 
court below without that witness also Ijeing called and 
being given an opportunity to contradict or explain the ad- 
ditional evidence so given. {Lord Shawl) JaGRANI KOER 

V, KUAR DURGA Prasad. (1913)41 I.A. 76= 

36 A. 93 (99-100) = (1914) M.W.N. 137= 

16 O.C, 386 = 22 I.C. 103 = 12 A.L.J. 126 = 

19 C.L.J. 166^18 C.W.N. 621 = 

16 Bom. L-B. 141 = 16 M.L.T. 126 = 26 M.L.J. 163- 

Requires^ Meaning of. 

The word “ requires ” in the expression “ if the appellate 

court requires ” in S. 568 of C, P, C. of 1882, plainly means 
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needs, or finds needful (122). {JLord Robertson.) KeSSOW'JI affected them, the appellate court, in the exercise of its dis- 
IssuR V. Great Indian Peninsula Railway Com- cretion. refused to do so. 


PANY. (1907) 34 1. A. 116 = 31 B. 381 (390) = 

6 C. L. J. 6=11 O. W. NT. 721=2 M. L. T. 435 = 
9 Bom. L. B. 671 = 4 A. L. J. 461 = 17 M. L. J. 347. 

W itness material not examined in Court below — 

Examination of — Power of — Evidence below found to be 
ufisati s fa ct ory . 

Where the appellate Court think that the evidence below 
is of so unsatisfactory a character as to make it necessary 
that they should summon and examine a material witness 
who had not been examined in the court below, held that 
they undoubtedly possessed the power of summoning and exa- 
mining that witness (119). MUSSUMAT USHRUFOONNESSA 

Begum v. baboo Gridharee Lall. 

(1872) 19 W. E. 118 = 2 Suth. 763 - 6 Sar. 708. 

■ O. 41, S. 27 (2) — Additional evidence — Admission 
— Reasons for —Omission to record — Presumption in case 
of ^ as to admission not being under R. 27. 

Where the order admitting fresh evidence in appeal states 
no reason for such admission, prima facie^ it must be taken 
that it was not done under S. 568 of C. P, C. of 1882 (122). 
{Lord Robertson.) KeSSOWJI ISSUR v. GREAT INDIAN 

Peninsula Railway company. (1907) 34 I. A. 116 = 
31 B. 381 (390) = 6 C. L. J. 5 = 11 C. W. N. 721 = 
2M. L. T. 436 = 9 Bom. L. R. 671 = 4 A. L. J. 461- 

17 M. L. J.347. 

Additional evidence — Admission of — Reasons for — 

Record of — Necessity — Admission by appellate court of its 
own motion. 

When the matter came up by appeal to the High Court, 
the High Court was dissatisfied with the reasons given by 
the Court below, and with the evidence taken in it ; and the 
High Court, acting apparently ex mero motu, and not at 
the instance of the parties, determined to take original evi- 
dence anew, by the examination of other witnesses. It is 
a power given by the code to the High Court, which may 
be very wholesome ; but it is desirable that the reasons for 
exercising that power should always be recorded or minuted 
by the High Court on the proceeding (48). (ford Westbury.) 

Sreemanchunder DEY V. Gopalchunder Chucker- 
BUTTY, (1866) 11M. I. A. 28 = 7 W. B. P. C- 10 = 

1 Suth. 661 =2 Sar. 216. 

Additional evidence— Admission of — Reasons for — 

Record of — Not a cotidition precedent. 

The provision in the Code of Civil Procedure of 1859 
(S. 355), which requires the Judges w'ho admit fresh evidence 
on an appeal, to record their reasons, though not a condition 
precedent to the reception of the evidence, is yet one that 
ought at alt times to be strictly complied with. It is a 
salutary provision which operates as a check against a too 
easy reception of evidence at a late stage of litigation, and 
the statement of the reasons may inspire confidence and 
disarm objection (368). iUrd Romilly.) Gunga Gobind 
Mundul V. Collector of the Twenty-four Per- 
GUNNAHS. (1867) IX M. I. A. 346 = 7 W. E. 21 = 

1 Suth. 676 = 2 Sar. 284. 

~ 41, E. 33 — Defendant — Addition as respondent 

application for— Rejection by Court below of — P. C*s 
interference with. 

Plaintiff, whose suit had been dismissed against all the 
def^dants, failed to appeal against the decree in so far as 
it anected some of them and allowed the appeal as against 
them to become barred. On an application made by him 
to the appellate court to take action under O. 41, R. 33. C. 
P. C. so as to deprive those defendants of the very valuable 
right w'hich they had acquired in consequence of the plain- 
tiff's failure to appeal againtt the decree in so far as it 


Heldy in the circumstances of the case, that there was no 
sufficient reason for interfering with the refusal of the ap- 
pellate court to take action under the Rule. {Sir John 
IVallis.) CHOCKALINGAM CHETTI V. SEETHAI ACHE. 

(1927) 66 I. A. 7=6 E. 29 = 27 L.W. 1= 
(1928) M. W. N. 20 =4 O. W, N. 1231 = 
32 C. W. N. 281 = 47 C. L. J. 136 = 1. L. T. 40 E. 18 = 
30 Bom. L. R. 220 = 107 I. C. 237 = 26 A. L. J. 371 = 

A. I, E. 1927 P. C. 252 =54 M. L. J. 88. 

—Defendant — Addition as respondent of a, for pur* 

pose of passing a decree against him — Power of. 

Queere : whether under O. 41, R. 33 of C. P. C. the court 
may in a proper case add a defendant as respondent for the 
purpose of passing a decree against him. {Sir John IVallis ) 
CHOCKALINGAM CHETH V. SeETHAI ACHE. 

(1927; 551. A. 7 = 6 E. 29 = 27 L. W. 1 = 
(1928) M. W. N. 20 = 4 O. W. N. 1231 = 
32 C. W. N. 281 = 47 C. L. J. 136 = I. L. T. 40 R. 18 - 
30 Bom. L. R. 220 = 107 I. C. 237 =-26 A. L. J. 371 = 

A. 1. R. 1927 P. C. 262 = 54 M. L. J. 88. 

Non-appealing respondent— Reversal of decree in 

favour of — Power of appellate court. 

All illegitimate son of a deceased Hindu sued his legiti- 
mate brother lor recovery of possession of a village assigned 
to him for maintenance by the deceased and forcibly taken 
possession of by his legitimate brother. The first two courts 
held that the plaintiff was not entitled to possession of the 
village but was entitled to its net profits for maintenance 
and gave him a decree for maintenance at a certain rate. 
He acquiesced in their decision; but the defendant, the legiti- 
mate son, preferred a special appeal, urging that the courts 
below erred in holding that liis father had power to alienate 
ancestral immoveable property by granting it to the plain- 
tiff, and that they erred in decreeing maintenance, notwith- 
standing that the plaint was simply for possession of the 
village, and did not pi ay for a decree for maintenance. The 
Court in special appeal held that the courts below had no 
power to make a decree for maintenance in money, and 

varied the decrees below by giving a decree for possession 
of the village. 

Held that the court in special appeal had power to make 
the decree it did, notwithstanding the absence of an appeal 
by the plaintiff himself and notwithstanding that he had 
acquiesced in the decrees of the first two courts. 

By his special appeal the legitimate son re-opened the 
whole question. He contended that the particular decree 
which had been made had been improperly made. He also 
contended that the suit ought to have been dismissed. If 
he were right on the former point, but wrong upon the latter 
it became necessary for the court in Special Appeal to make 
some decree, and therefore the question what decree was 
proper to be made upon the pleadings and evidence in the 
cause wa-s necessarily open and raised before him (163-4.) 
{Sir James W. Colvile.) RaJAH PaRICHET v, ZaLIM 
biNGH. (X877) 4 I. A. 169 = 3 O. 214 (219) = 

3 Sar. 728 = 3 Suth. 436. 

In a suit for rent brought by some of the co-sharers 

making the co-sharer w'ho refused to joint as plaintiff a 
party defendant, the trial court made a decree against the 
tenant partly in favour of the plaintiffs and partly in favour 
of the defendant co-sharer. In an appeal by the tenant 
against the entire decree, the High Court corrected the 
second part of the decree by awarding to plaintiff for the 
defendant co-sharer’s benefit the amount awarded to him 
directly by the trial court. On appeal to the Privy Council 
held that the entire decree having been brought before the 
High Court, it had jurisdiction to make the amendment in 
question, even in the absence of a separate appeal by tbq 
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defendant co-sharer. {Lord Sumner.) TricomdaS Coo- 
VERJI BHOJA V. GOPINATH JiN THAKUR. 

(1916) 44 I. A. 66 = 44 C. 769 (769) = 
1 Pat. L. W. 262 = 19 Bom. L. R. 460 = 
21M. L.T. 262 = (1917) M.W.N. 363 = 6L. W 654 = 
21 C. W. N 677 = 26 C. L. J. 279 = 15 A. L. J. 217 = 

39 I. C. 156 = 32 M. L. J. 357. 

Property, which was subject to two mortgages, was 
sold for arrears of revenue and was purchased by the appel- 
lant himself, the real owner, the recorded proprietor being 
his mere benamidar, The prior mortgagee instituted a 
suit, to which the puisne mortgagee was a party, for the re- 
covery of his mortgage money out of the surplus proceeds 
of the revenue sale. The puisne mortgagee himself brought 
two suits, one for a declaration that the recorded proprietor 
was the benamidar of the appellant, and that consequently 
the latter acquired the property only subject to the incum- 
brances, and the second, to enforce his mortgage against the 
property itself. In the prior mortgagee’s suit, a decree was 
passed directing payment of his mortgage amount from out 
of the surplus proceeds, or, in the event of the revenue sale 
being set aside in proceedings then pending for that purpose, 
realisation of the same by sale of the mortgaged property. 
In the puisne mortgagee’s suit also the usual mortgage decree 
was made. The appellant did not appeal against the decree 
in the prior mortgagee’s suit, but the puisne moitgagee did. 
The appellant appealed against the decrees in the puisne 
mortgagee s suits. On all the appeals coming for hearing 
together, the High Court dismissed all of them, varying, 
however, the decree in the prior mortgagee’s suit by making 
it an ordinary decree against the property itself. 

On an appeal preferred by the puisne mortgagee objecting 
to that variation, held that the High Court had, under Ss. 107 
and l5l and O. 41, R. 33 of C.P.C. of 1908, abundant 
power to do so. 

On hearing the appeal in the prior mortgagee’s suit, 
the court had before it the facts that showed all the circum- 
stances relating to the sale. The prior mortgagee seems to 
have raised no objection to the variation of the order and 
does not appear here or appeal against it. It is the puisne 
mortgagee in whose suit all the facts were established, who 
seeks, on the one hand, to retain a judgment based on the 
view that the sale was regular and, on the other hand, to 
get the benefit of the decree which determined that it was 
not. There is certainly nothing in the statute which gives 
him such rights, and there is no equity to which he can ap- 
peal which entitles him to their possession. {Lord Buck- 
master.) Tarini Charan Sarkar V. Bishun Chand. 
(1918) 23 M. L. T. 147 = 7 L.W. 316 = 27 C. L. J. 303 = 

22 O. W. N. 606 = (1918) M. W. N. 295 = 

4 P. I*. W 249 = 16 A. L. J. 271 = 20 Bom. L. R. 563 = 

44 I. C. 304 = 34 M. L. J. 361 (368). 

■ — Reversal of decree — Non-appealing partes right to 

benefit of. 

In a suit to recover the balance due on account of dower, 
the plaintiffs were the widow herself, AT, a purchaser from 
her of one-fourth part of the amount Sieged to be due to 
her, and S, a purchaser of another fourth part of the 
widow’s dain mohur. 

The first Court dismissed the entire suit on the ground I 
of limitation. An appeal was preferred from its decree in 
respect of a 12 annas share of the sum claimed on account 
of dain mohur, exclusive of the one-fourth share of AT, 
who did not join in the appeal. The High Court reversed 
the decree below, and remanded the suit for ascertaining 
the amount of dower. On remand, the trial Court 
decreed the claim in favour of all the plaintiffs, including AT. j 

Held that K not having appealed from the first decision 
of the trial Court dismissing the suit on the ground of I I 
Umitation, he was not entitled to the benefit of the reversal I 
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of that decision by the High Court, and the trial Judge 
ought not to have re-opened his first decision as regards AT 
and his share (141). {Sir Barnes Peacock.) MuSSUMAT 
MULLEEKA V. .MUSSUMAT JUMEELA 

(1872) Sup. LA. 136=11B.L.R. 376 = 6 W.R. 23 = 
3 Sar. 220 = 111 O.G-. Sup. Vol. 82 = 2 Suth. 766. 

— - O. 43. R. \~Execution of decree — Attachment and 

sale of property in — Order of— Appeal from. 

An order for attachment and sale in execution of a de- 
cree is an order “ of the same nature” within the meaning 
of S, 588, cl, (7) of C.P. Code of 1877, as an order made in 
the course of a suit for attachment of the debtor’s property 
made appealable by cl. {r) of S. 588 of that Code. The 
nature of the order in both cases is an order for attach- 
ment of property. Therefore, an order for attachment and 
sale of property in execution of a decree is an appealable 
order within S. 588 of C. P Code of 1877 (170). {Sir 

Barnes Peacock.) PULUKUHARI KOY RAJAH RADHA 

Pekshau Singh. (1881) 8 IA.. 165 = 

8 0. 28 (31) = 4 Sar. 279. 

O. 44, R. 1 — Ixave to appeal in forma pauperis — 
Application for — Time for making — Time of first lodging 
appeal — Tiling of application subsequently. 

Quxrc : whether, under the Orders and Rules of the Civil 
Procedure Code, or otherwise, an application for leave to 
appeal in fimma pauperis must be made, when first the ap- 
peal is lodged or not at all. {Lord Sumner). SaBITKI 

Thakurain z/. Savi. (1921) 48 LA, 76 = 

48 0. 481 (486) = (1921) M.W N. 169 = 
33 C.L.J. 307 = 19 A.L.J. 281 = 23 Bom. L.R.681 = 
14 L.W. 362 = 60 L 0. 274 = 40 M.L.J 308. 

Leave to continue in forma pauperis— G tzx)X 

of— Appeal presented as ordinary appeal— Rejection of, on 

ground of failure to furnish security for costs — Liability for 
—Grant of leave in case of. See C. I*. CODE OF 1908, 

O. 41, K. 10— LE'iTEKS Patent appeals. 

(1921) 48 I.A. 76 = 48 C. 481. 

O. 46, R. 3— See C. P. CODE OF 1908, S. 110 AND 

S. 109. 

— O. 45, R. 7 — Security for costs of appeal — Time 

for furnishing — Extension of — Jurisdiction of Court 
bet irw — Di sc ret ion . 

At the hearing of the appeal in this case a preliminary 
objection was taken before their Lordships on behalf of 
the respondent that the Court below had wrongly and with- 
out jurisdiction extended the time limited by law for de- 
posit of security for costs by the appellant. The Court 
below acted under S. 602 of C.P. Code of 1877 and I.L.R. 

2 Cal. 128. 

Their Lordships overruled the preliminary objection, 
observing : Their Lordships concur in the view which was 
taken by the Full Bench of the Court in Calcutta, that the 
words in S, 602 of C.P. Code of 1877 relating to the giving 
of security are directory only ; and, although not to be de- 
parted from without cogent reason, in this particular case 
it seems to them that the Court below has exercised a 
right discretion (9-10^. {Sir Robert P. Collier), BURJORE 
AND BHAWANI PERSHAD V. MUSSUMAT BHAGANA. 

(1883) 11 1 A. 7 = 10 C. 667 (6612) = 

4 Sar. 478 = B. and J.’s No. 76 (Oudh). 

0.46, R. 8 — Admission of appeal — Notice to reS‘ 

pondent of — Omission to give—Re-heartng of appeal on 
ground of — Respondent in fact aware of admission of 
appeal. 

Omission to give to the respondents notice of the ad- 
mission of an appeal to His Majesty in Council is not a 
ground for re-hearing the appeal, where the respondents 
were in fact aw'are of the admission of the appeal, HaRDIT 

Singh v. Gurumukh Singh. 

(1919) 69 LO. 7=4P.W.B. 1921. 
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O. 46, B. 13 (2) (b) and (c) — Execution of decree — 

Allowing or staying of — Jurisdiction as to. See PRIVY 

Coi/NciL — Appeal — Execution of decree under. 

O. 46, R. 13 (2) (d) — Protection of property in 

dispute — Order for — Jurisdiction of High Court and of 
Privy Council as to. See PRIVY COUNCIL — APPEAL— 

Protection of property in dispute pending. ’ 

Receiver of property subject of appeal — Appoint- 
ment of — High Court — Jurisdiction of- — Appeal admitted 
by special leave. See PRIVY COUNCIL — Appeal — Re- 
ceiver OF properey subject of. 10 C. L. J. 326. 

Stay of proceedings pending appeal. See PRIVY 

Council— Appeal— Stay of proceedings pending. 

O. 46. Rr. 16 and 16 — Orders in Council. See 

Privy Council— Appeal— Decree in. 

O. 47, R 1 — Compromise — Decree on foot of — ( 'em- 

promise falling through ultimately — Review of decree on 
ground of — Provision in decree for review on that ground. 
See COMPROMISE— Decree on foot of— Re-openin(; 
OF. (1871) 6 B.L R. €48 = 16 W.R. 23P.C. 

Exhaiisth'e of grounds on which reriew n.rio per- 
mitted — Practice under former and different enactmenis — 
Pefercncc tt\ not permissible. 

The ('ode contemplates prtx'edure by way of reviciw by 
the Court which has already given judgment as being dif- 
ferent from that by way of aj)peal to a Court of Ajipea). 
I'he three cases in which alone mere review is permiiied 
are those of new ntateria) overlooked by excu>able misfor- 
tune, mistake or error apparent on the face of the record, 
or “any other sufficient cause” (150-1). Rule 1 of O. -17 
of C.P. Code of 1908 must be read as in itself dtfinitixe of 
the limits within which review is to day permitted, and re- 
ference to practice under former and different enactments 
is misleading (152). {Viscount Haldane.') ('HHAIJU RAM 
7'. NeKI. (1922) 49 I A. 144-3 L. 127 (133)- 

30 M.L.T. 295 = 26 C.W.N. 697-16 L.W. 37 - 
17 P.W.R. 1922 = 24 Bom. L R. 1238 = 

36 C.L.J. 459=3 Pat. L.T. 435 = 
A.I.R. 1922 P C. 112 = 4 XT.P.L R. (P.C.) 99 - 

721. C. 566 = 43 M.L.J. 332. 

Execution sale — Setting aside of — Application 

under O. 21. R. 90 for — Rejection of — Review of order of. 
Sec C.P. Code OF 1908, o. 21, R. 90— APPLIC.ATION 

UNDER — Rejection of — review of order ok. 

(1876) 3 I.A. 230 (236). 

• ^Minor — Decree affecting — Review of — Application 

for, made ten years after on minor attaining majority — 
Grant of. See HINDU Law— MINOR - COMPROMISE 
DECREE AFFECTING — SlTPriNG ASIDE OF, ON REVIEW. 

(1874) 22 W.R. 290 = 3 Suth. 41 (43). 

Prior legislation — History of. 

The Bengal Regulation XXVI of 1814, by S. 2, confers 
on the Courts there mentioned a power of review analogous 
to that under consideration, excepting that the expression 
“otherwise requisite for the ends of justice” is added, an 
expression which may have been regarded as enlarging the 
scope of the word “sufficient,” used as it was in much the 
same way as in the present Code of 1908. The expression 
requisite for the ends of justice” is again introduced in 
S. 8 of C.P. Code of 1859. But in the Code of 1877 the 
language is varied, and the law is enacted in substantially 
the more restricted words in which it is enacted in the 
Code of 1908. {Viscount Haldane.) CHHAJJU RaM v. 
Neki. (1922) 49 I.A. 144 (161) - 3 L. 127(134) = 
30M.L.T. 296 = 26 C.W.N. 697 = 16 L.W. 37 = 

17 P.W.R. 1922 = 41P.L.R. 1922 = 24 Bom. L.R. 1238 = 

3 Pat. L.T. 436^ A.I R. 1922 P.C. 112 = 

4 U.P.L.R. (P.C.) 09=72 I.O. 666 =43 M.L.J. 332. I 


Review — Appeal — Objects of — Distinction, 

A review’ is perfectly distinct from an appeal. The pri- 
mary intention of granting a review is a reconsideration of 
the same subject by the same Judge, as contra-distinguished 
to an appeul, which is a hearing before another Tribunal 
(304). {Dr. Lushington). MAHARAJAH MOHESHUR 

Sing 7-. Bengal Government. 

(1869) 7 M.I.A. 283 = 3 W. R. 46=1 Suth. 326 = 

1 Sar. 645. 

Rc'icw — Appeal — Rights of ^Co-cxi stent. 

The right, if it exists, of review ing an order may co- 
exist with the liberty to appeal (226). {Sir James IV. 
Celzile). ReA.SUT HOSSEIN v. Ha JEE ABDOOLAH. 

(1876) 3 I.A. 221 = 2 C. 131(137) = 

26 W.R. 60 = 3 Sar, 641. 

— -Revieio — Poioers of — Extent and lifnlts of — Eng- 
land and India — Distinction. 

In England it is only under strictly limited circumstances 
that an application for a review can be entertained. In 
India, however, provision has for long past been made by 
legislation for review in addition to appeal. But as the 
right is the creation of Indian Statute law, it is necessary to 
see what such statutory law really allow’s (149). That the 
power given by the Indian Code is different from the very 
restricted power which exists in England appears plain 
from the decision in Charles Bright eSr* Co. v. Sellar ^ where 
the Court of Appeal discussed the history of the procedure 
in England and explained its limits (l5l). {Viscount 
Haldane). (’HHAJJU KaM V. NeKI. 

(1922) 49 I.A. 144 = 3 L. 127 (132) = 30 M.L.T 296 = 
26 C. W. N. 697- 16 L- W. 37 = 17 P.W.E. 1922 = 
41 P.L.R. 1922 - 24 Bom. L R. 1238 = 36 C.L.J. 469 = 

3 Pat. L.T. 435 = A.I.R. 1922 P.C. 112 = 

4 U.P.L.E. (P.C.) 99 -72 I.C. 666 = 

43 M. L. J. 332. 

— luT’/eu — Right of. in India — Creation of statute 
laze — Limits of such right. 

In India the right of review is the creation of Statute 
law, and must be exercised within the limits allowed by 
it (149). (Viscount Haldane). ChHAJJU RaM v. NEKI 

(1922) 49 I.A. 144 = 3 L. 127(132) = 

30 M.L.T. 296 = 26 C. W. N. 697 = 16 L.W. 37 = 

17 P. W. R. 1922 = 41 P.L.R. 1922 = 

24 Bom. L. R. 1238 = 36 C.L.J. 459 = 

3 Pat. L. T. 435 = A. I. R. 1922 P.C. 112 = 

4 U.P.L.E. (P. C.) 99 = 72 I. C. 666 = 43 M.L.J. 332. 

Reviezo application — Delay in disposal of, till after 

h ull Bench decision — Grant of rez'iew on ground thereof^ 
Propriety. 

It was argued that the suit having been finally decided by 
the High Court in the appellant’s favour, it ought not to 
have been admitted to a review, in order to give the de- 
fendants the benefit of what had been decided in other 
cases after such final judgment had passed. Their Lord- 
ships, however, observe that the application for a review’ 
seems to have been regularly made within 90 days of the 
date of the decree sought to be reviewed, pursuant to S. 377 
of C. P. Code of 1859 ; and this being so, their Lordships 
conceive that it w’as competent to the High Court to delay, 
if they did delay, their final decision on that application 
until the law’ on which so much doubt existed had been 
settled by the judgments of the Full Bench of the High 
Court (176). {Sir James Colvile.) HURRYHUR MOOK 
HOPODHYA V. MaDUB CHUNDER BABOO. 

(1871) 14 M.IA.. 162 = 20 W.R. P.C. 459 = 

8 B.L^E. 566= 2 Suth. 484 = 2 Sar. 718. 

Review application — Grounds of — Enlargeme^it of 

on &ral applicatimi of party — Jurisdiction of court hearing 
review as regards. 
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The question still remains, whether it was not competent 
to the Judges, by whom the order allowing or rejecting the 
application for review was to be made, to enlarge the writ 
ten grounds for review on the ora! application of the party, if 
satisfied that there was a proper case on the merits for so 
doing. There seems to be nothing in the Code of Procedure 
which expressly prohibits them from so doing (408-9). (5;> 
James IV. Co/vilc.') BHUGWANDEEN DOOBEY v. MyNA 
Baee. (1867) 11 M. I. A. 487 - 9 W. B. P. C. 23 = 

2 Suth. 124 = 2 Sar. 327. 


-- '^econd appltcation for revieiv — Maintainability, 

Mr. Y, the then Judicial Commissioner of Oudh, set aside 
the judgment of a competent Court which by law was final, 
and without appeal, purporting to act on an erroneous inter- 
pretation of S 622 of C.P.C. of 1877. Mr. Y left the Court 
shortly ^ter that decision, and his successor, Mr. T. rever- 

f.u review, being of opinion that the error 

M the District Judge, whose judgment was reversed by Mr. 
y assuming him to have been in error, did not come within 
the terms of S. 622. Fifteen months after that judgment 

*he Court, and an application was 
made to him by the plaintiff to reverse Mr. T's proceedings. 

Mr. K was of opinion that those proceedings could neither 
be reversed by him under S. 622, nor reviewed under S. 629. 
but he considered that Mr. rV order “was passed p,^r in- 
curiam and was one which the Court would not liave made 
if It had been duly informed.” He therefore cancelled it 
under what he considered to be an inherent power possessed 

S 622 restored his own original order under 


that Mr. Y had no jurisdiction to pronounce the 
order reverting Mr. Z’V. The application to Mr. Y to reverse 
order was incompetent as being a second application 
for review, and it would have been out of time if it had 
been regular in other respects (106). (^Lord Macna,t:/itcn,) 
Muhammad Yusuf Khan v. Abdool Rah.m.an Kh.an. 
^ (1889) 16 I. A. 104 = 16 C. 749 (751-2) = 5 Sar. 362. 

; O. 47, R. (1) (c) — Event subsequent to decree — 
Review on ground of—Permissibility— Decree right when 

it was made. 

The ground of amendment of a decree under O. 47, R. 1 
ot C. P. C. of 1908 must at any rate be something which 
existed at the date of the decree. The rule does not author- 
ise the review of a decree which was right when it was made 
ground of the happening of some subsequent event 
(205). {Lord Davey.) RaJAH KOTAGIKI VeNKATA 
SUBBAMMA RAOv. RaJA VeU.ANKI VENKATARAMA 

RaO. 7 Sar. 678 = (1900) 27 I. A. 197 = 24 M. 1 (10) = 

725 = 2 Bom. L. R. 771 = 10 M. L. J. 221. 

Evidence ftew — Discovery of — Application for review 
presenied after time on ground of—Maintainability~Con- 

ditions^Bengal Civil Procedure Reg. XXV/ 1814— 
Effect . 

There may be cases in which an application for review 
inay be presented, under Bengal Regulation XXVI of 1814, 
after the period allowed therefor, on the ground of the dis- 
covery of fresh evidence. But for granting a review in such 
cas^, the causes accounting for the delay, and intended to 
justify the grant of a review, ought to be of grave impor- 
tance (308). {Dr. Luskingtofi.') MAHARAJAH MOHESHUR 

SING V. Bengal Government. (1859) 7 M.I.A. 283= 

3 W. R. 46 = 1 Suth. 326 = 1 Sar. 645. 

Evidence new — Review on ground of — Permissibility 
^^P/o satisfactory explanation for non production of such 
evidence at trial. 

In a in which the appellant applied the High Court 
for a review of its judgment on the basis of certain addi- 
tional documents not produced at the trial, and that applica- 
tion was rejected, heldt on further appeal to the Privy 
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Council, that the application for the reception of new evi- 
dence was rightly rejected. 

The application itself was made after a final judgment in 
a suit which had already lasted for a period of over three 
years. It is enough to say that no sufficient reason appears 
from the affidavits themselves to show why the proposed 
new evidence was not timeously submitted, {Lord Shaw\ 

Shivalingappa Basappa Shintee V. Revappa. 

(1915) 19 C. W.N. 762 = (1916) M. W. N.787 = 

29 I. C. 717. 

'R'^idence nexv awf important — Discovery of — Revieiv 
on ground of — Application for — Proof required in case of. 

The Code of Civil Procedure permits applications for 
review on the ground of discovery of new and important 
evidence, hut it enacts very strict conditions so as to prevent 
litigants lying on their oars when they ought to be looking 
for evidence — it enjoins the judge to require the facts as to 
the alienee of negligence to be strictly proved; and it makes 
the judge who tried the case final on such applications (120). 
{I^ord Robertson.) KESSOWJI ISSUR Z'. GrEAT INDIAN 
PENINSULA Ry. & CO. (1907) 34 I. A. 116 = 

31 B. 381(388) = 6 C. L. J. 5 = 11 0. W. N. 721 = 
2 M. L. T. 436 = 9 Bom. L. R. 671=4 A. L. J. 461 = 

17 M. L. J. 347. 

hi'idcnce which could have been, but was noty proHuc 
cd at trial — Review on ground of. 

In a suit brought by a passenger against a Railway Co. 
for damages for personal injuries alleged to have been sus- 
tained through their negligence, the trial judge believed the 
plaintiff’s evidence that the injuries sustained by the plain- 
tiff were serious, and that he was in consequence long dis- 
abled from business, and awarded him damages. 14 days 
after his judgment, the Railway Co. applied for a review 
thereof, on the ground that, since the trial, there had comS 
to their knowledge new and important evidence which was, 
in short, that one of the employers of the plaintiff said that 
the plaintiff had lost the employment of the informant’s 
firm owing to causes unconnected with the accident, whereas 
in evidence the plaintiff had ascribed that loss to the acci- 
dent. That was an information which they could have 
easily obtained during the trial if they had desired to inform 
themselves of it. 

Held that a review could not be allowed in such a case 
(121). 

It would he pcssimi exempli if provisions for review were 
perverted to supply such omissions (121). {Lord Robertson!) 

Kfjssowji issuR v Great Indian Peninsula Ry. Co. 
(1907) 34 I. A. 116 = 31 B. 381 (388-9) = 6 0. L. J- 6 = 

11 C. W. N.721 = 2 M. L, T. 436 = 9 Bom L. B. 671 = 

4 A. Ii. J. 461 = 17 M. L. J. 347. 

Evidence which ought to have been produced in first 

instance — Res'iew for purpose of admitting. 

In this case the Sudder Court on appeal decreed to the 
plaintiff-resDondent a portion of the suit property on the 
ground that her claim as to that was not barred by limita- 
tion, and dismissed the suit as regards the remainder on the 
ground that the claim as to that was barred by limitation. 
After the decree had been pronounced, the defendants-ap- 
pellants petitioned to have the cause heard again, and to be 
allowed to put in evidence other deeds to prove that the 
plaintiff’s claim as to the portion decreed to her was also 
l>arred. The Court, however, refused to re-open the case. 

field that that Court acted properly in refusing to re-open 
the case for the purpose of admitting evidence which ought 
to have been produced in the first instance (12-3). {Mr* 
Justice Erskin^!) SHEIKH IMDAD ALI v. MUSSUMAT 

Kootbv Begum. (1842) 3 M. I. ^ 

6 W. Bu 24 P. C.==l Sath. 124 = 1 Sar. 227. 


6S3 


THE PRIVY COUNCIL DIGEST 


6S4 


C. P. CODE (ACT V OF 1908), O. 47, R. 

- Finding of fact without ei-idence to support it — Re- 
liew on ground of. 

In support of an application for review of judgment there 
was no allegation that the applicant had discovered any new 
matter or evidence which was not within his knowledge, or 
could not be adducetl by him at the time the decree was 
passed. Nevertheless, the judge granted the review, and the 
only other good and sufficient reason appearing in his judg- 
ment was that the Court had found a fact without aiiv evi- 
dence to warrant it. But even that was not correct. ’ 

that the Judge was wrong in granting the review 
(67-8). (.9/> Barnes Peacock.) LUCHMUN SiNGH 

SHUMSHERE Singh. (1874) 2 I.A, 68 = 

14 B. L. R. 373 = 3 Sar, 437 = 3 Suth. 67- 

R. & J’sNo. 33(Oudh). 

■ Luio Incorrect exposition of — Pei'ieiu on ground 

of. 

Where one Division Bench of the Chief Court of the Pun- 
jab allowed a review of a judgment of another Division 
Bench in an appeal on the ground that the judgment of the 
latter had “proceeded upon an incorrect exposition of the 
law, held that the Division Bench which heard the review 
had no_ jurisdiction to allow it on the ground on which they 
did (152). (Viscount I/aldane.) CHH.AJJU R.AM v. NeKI. 

(1922) 49 I.A. 144-3 L.127 (136)-30 M.L. T. 295- 
_ 26 C. W. N. 697 = 16 L.W. 37 = 17 P.W.R. 1922- 
41 P.L.R. 1922 = 24 Bom. L.R. 1238- 36 C. L. J. 459-^^ 

3 Pat. L.T. 435 = A. I. R. 1922 P,C. 112 = 

4 U.P.L.R. (P. C.) 99 -- 72 I. C. 566 43 M.L. J. 332. 

— New casein review^Raising of— Permissibilitv. .9,v 

Maucious Pro.skcgtion— Suit i ok— Kfa iew . 

(1909)14 0. W. N. 86(96). 

Other sufficient cause'' — l^Ieaning — Kjusdem generis 
rule — Applicability. 

Querre : w^hether the words “other .sufficient cause" in 0.47, 
s. 1 of C.I .C. of 1908 should be confined to reasons strictly 
ejusdem generis with those enumerated (205). (Lord Davey.) 
Rajah Kotagiki Venkata Subbamma Rao r*. Raiah 
VELUANKI VeNKATRAMA RaO. (1000) 27 I.A 197 = 

24M.1C10)=4 C.W.N. 726 = 2 Bom. L. R. 771 = 

7 Sar. 678 = 10 M. L. J. 221. 


The words “any other sufficient reason,” in C). 47, 
K. 1. mean a rea.son sufficient on grounds at least analogous 
to those .specified immediately previously (152). (Viscount 
I/aldane.) CHHAJJU Ram v. NEKI. 

(1922) 49 I.A. 144 = 3 L. 127 (136) = 30 M L.T. 295 -- 
^ 26 C. W. N. 697 - 16 L, W. 37 = 17 P.W.R. 1922 = 

41P,L,R. 1922 = 24 Bom. L,R. 1238 = 36 C.L.J. 469 = 
^ 3 Pat. L.T. 436 = A.I R. 1922 P.C. 112 = 

4 U.P.L.R. (P. C.) 99-72 I. C. 566 = 43 M. L. J. 332. 

; Point not taken at original hearing — Raising of, in 

review'— Permissibility of— (Lord Philhmore.) 

JlJIBOY N. SURTY V. T. S. CHEITYAR. 

(1^28) 65 I. A.161 =6 R 302= 5 O.W.N. 479 = 
47 C.L.J . 610 = 30 Bom.L. R. 842 = 26 A.L. J. 667 = 
32 C. W. N. 846 = 109 I.C. 1 = 28 L.W. 207 = 
A.I.R. (1928) P.C. 103 = 64 M.L.J. 696. 

. .7^* ^ — Reasons for granting re^new- Record 

J ^ condition precedent — Omission to record —Special 

eave o appeal to p ,C. on ground of — AW granted. 

Judge granting a review should put his reasons on re- 
cord as r^mred by O. 47. R. 4 of the Code. But his failure 

^ giving special leave to appeal 

. . admitting the review and from the decree 

pas.sed in review'. 

I provision in O. 47, R. 4 is rather a direction to the 
Ju ge now to act when he has decided to grant the applica- 
tion than a condition of granting it. (Lord Hobhouse,) 
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Thakur Shankar Buksh v. Balwant Singh. 

(1899) 27 I.A. 79 = 27 C. 333 = 4 C.W.N. 208 = 

2 Bom. L. R. 696=7 Sar. 686. 

Re7'ieui — Grant of — Jurisdiction as regards — Ab- 
sence of — Irregular exercise of — Distinction. 

Upon an appeal, where an appeal lies, it may be open to 
the Court of appeal to say that the Judge below’ ought not 
to have admitted a review' ; but that is a very different thing 
from ruling that he has acted wholly w’ithout jurisdiction. 
In the first case the appellate court reverses the order be- 
cause the judge has erred in the mode in which he has exer- 
cised a judicial discretion ; and in the latter case it quashes 
the order because there was no discretion at all to be exer- 
cised (Sir James W. Colvile.) REASUT HOSSEIN v, 

Hadjee Abdoollah. (1876) 3 I.A. 221 (229) = 

2C. 131 (141) = 26 W.R. 60 = 3 Sar. 641. 

Re'i'iew — Grant of — Jurisdictions — Conditions — C, 

P . C. of 1859, Ss. 376, 378 — Law under. 

Looking to the extreme generality of the terms used in 
these sections (Ss. 376 and 378 of C.P.C. of 1859), particu- 
larly to these terms “other good and sufficient reason" and 
“necessary to correct an evident error or omission, or i.s 
otherwise requisite for the ends of justice,” their Lordships 
are not prepared to say that there is an absolute defect of 
jurisdiction whenever the parties have failed to show that 
there was either positive error in law', or new evidence to be 
brought forward which could not be brought forward on the 
First hearing (229.) (Sir James IV. Colvile^) ReASUT 

IlossFiN : . Hadjee Abdoollah. (1876) 3 I.A. 2ai = 

2 C. 131 (140) = 26 W.R. 50 = 3 Sar. 641. 

I\c:ira< — Giant of — Validity — Conditions — Bengal 
('iril^Procedure Regulation XXVI of 1814 — S. 4, Cls. 2 
and 3 — Effect. 

Uiultr clauses 2 and 3 of S. 4 of Ben. Reg. XXVI of 1814. 
whenever a petition for review of any judgment of the Sud- 
der Court is presented after 3 months, it is indi.spensable 
that the party preferring .such petition should, in the first 
instance, account for the delay. The delay being satisfac- 
torily accounted for. the review is to be granted, if, upon a 
consideration of the reasons stated, the circumstances of the 
ca.se shall appear in justice to require it. The reasons to be 
considered are those stated in the petition for a review', and 
not of other reasons which might be suggested, but are not 
to be found in the petition. The Sudder Court must also 
record on their proceedings the grounds upon which the re- 
view is granted (307). (Dr. Lushington.) MAHARAJAH 

Moheshur Singh v. Bengal Government. 

(1859)7 M- I.A. 283 = 3 W.R. 46 = 1 Suth. 326 = 

1 Sar. 646. 

-Rc' iew — Grant of — Validity — Delay of 2 years in 


applying for rezdew — Delay of 2 years more before re- 
hearing by nezu set of Judges — Delay to suit convenience of 
Government applicant. 

In a case in which a decree was pronounced against a 
Collector on 19 — 12 — 1849, he applied for a review of the 
decree in October 1851. That review was granted as a mat- 
ter of course, w’ithout argument or reasons assigned by the 
Court. Nothing w'as done upon it till April 1853, when 
all the Judges of the Court who had heard the case argued 
had been changed. 

Held, that it was impossible to view', without jealousy, 
such a proceeding as that (37). 

The Government, which appoints the Judges, and removes 
them at pleasure, had raised a question of great general 
importance, which had lieen decided against it. Tw'o years 
elapse before any application is made to the Court for a re- 
view' of the judgment, and two more years elapse before the 
case is brought on for re-hearing before a new set of Judges- 
(37). (Lord Kingsdownl) SUMBHOOLOLL GiRDHUR 
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LOLL V, Collector of Surat, (1858) 8 M.I.A. 1 = 

4W.E. 65 = 1 Suth. 387 = 1 Sar. 713. 

— -Review-^Grant of^—Validity— Delay in making ap- 

plication— Order granting review not stating that sufficient 
cause had been shenvn for — Effect, 

S. 377 of C. P, C. of 1859 enacts that the application for 
a review shall be made within 90 days from the date of the 
decree, unless the party preferring the same shall be able to 
shew just and sufficient cause, to the satisfaction of the 
court, for not having preferred such application within the 
limited period. 

In this case, the application for review was not made 

within the 90 days allowed, and yet the judge admitted the 

review. He, however, did not state that there was, or that 
it had been shown to his satisfaction that there was, suffici- 
ent cause for not having made the application for the review 
within the 90 days. 

Held that the review itself and all the subsequent proceed- 
ings under it were invalid (68-9). {Sir Dames Peacock'). 

LUCHMUN Singh v. Shumshere Singh. 

(1874) 2 I. A. 68 = 14 B. L. R. 373 = 3 Sar. 437 = 

3 Suth. 67 =R. & J’s No. 33 (Oudh). 

Review — Judges hearing application for— -Order 

leaving to discretion of Judge who is to rei'inv decision the 
extent to which the rn'iew is to he carried —Jurisdiction to 

make. 

Though the Judges, by whom the order allowing or reject* 
ing an application for review is to be made, may make a 
final order, granting or rejecting the application in ioto, or 
in part. But they are not incompetent to make a qualified 
order, leaving in the court which is to review the decision a 
discretion as to the extent to which the review should be 
carried (498-9). {Sir James W. Colvile). Bhugw.andeen 
DOOBEY V. Myna Baee. (1867) 11 M, I. A. 487 = 

9 W. R. P. 0. 23 = 2 Suth. 124 = 2 Sar. 327. 

O. 47, R. 4 (1) — Revieio — Refusal to grant — Reasons 

given by Judge at time of — Alteration or modification of 
original judgment or decree founded upon it by — Not 
allowed. 

What was said by the learned Judge on those two occa- 
sions when a review was applied for and refused, was not a 
decision to that effect, nor an alteration of the judgment which 
had already been given. A mere refusal to grant a review 
of judgment cannot alter the judgment sought to be reviewed 
or the decree founded upon it, and nothing which the Judge 
says with reference to his refusal to grant the review can be 
binding so as to alter such judgment or decree (908-9). 
RAMHURRY MONDUL V. MOTHOOR MOHUN MONDUL. 

(1873) 2 Suth. 906 = 20 W. R. 450. 

% 

O. 47, E. 4 (2) — Proviso (a) — Review — Order grant- 
ing — 'Notice prior to opposite party of — Necessity. 

Under the Code of Civil Procedure no order of review can 
be made without previous notice to the person in possession 
of the decree which is to be reviewed. {Lord Macnaghten). 
ZaHUR-UD DIN V, NUR-UD-DIN. (1903) 14 M. L. J. 7. 

-O. 47, R. 6 — Review — Hearing of — Judge who deci- 
ded the case — Judge different — Rule — Exception. 

There might be cases in which a review might take place 
before a different Judge from the one who heard the case 
originally ; because death or some other unexpected and 
unavoidable cause might prevent the Judge who made the 
decision from reviewing it ; but such exceptions are allowable 
only ex necessitate. In all practicable cases the same Judge 
ought to review (304). {Dr, Lushington.) MAHARAJA 

Moheshur Singh v, Bengal Government. 

(1869) 7 M. I. A. 283 = 3 W.R. 46 = 1 Suth. 326 = 

1 Sar. 646. 

Review of judgment of Dimsioti Bench of High 

Court— ^Application for— Court hearing — Constitution of— 


656 
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One of Judges of Division Bench precluded by absence from 
sttUng — Constitution in case of. 

Where one of the Judges of a Division Bench of two 
Judges who decided an appeal is precluded by absence from 
hearing an application for review of that judgment, the 
application must be heard by the other learned Judge alone 
who was a party to the original hearing. Where in such a 
case the ajrplication for review was heard and allowed by a 
Division Bench composed of the latter and another judge 
who was not a party to the original hearing, held that that 
circunistance would, under O. 47, R. 5 of C. P. C. of 
1908, in itself he a fatal objection to the judgment in review. 
{Viscount Haldane'). CHHAJJU RAM v. NAKI. 

(1922) 49 I. A. 144 (160) = 3 L. 127(133) = 
30 M. L. T. 296 = 26 C. W. N. 697 = 
16 L. W. 37 = 17 P. W. E. 1922 = 41 P. L. E. 1922= 
24 Bom. L. E. 1238 = 36 C. L. J. 469 = 3 Pat. L. T. 436= 
A. I. E 1922 P. C. 112 = 4 U. P. L. E. (P. C.) 99 = 

72 I. C. 666 = 43 M. L. J. 332. 

S udder Court — Decree of — Review by High Court of 

— Jurisdiction. 

In a case in which the Sudder Court passed a decree in 
appeal based on a compromise, an application for review of 
that decision was made to the High Court after it had 
succeeded the Sudder Court. 

Held that the High Court had power to re-hear, as the 
Sudder Court, if it had existed, might itself have done (43). 

Unnoda Dabeez/. Maria Louisa Stevenson. 

(1874) 3 Suth. 41 = 22 W. R. 290, 

Sch. II — See ALSO UNDER ARBITRATION. 

Sch. IX— Sections of — Construction — English law — 

Prennsions of relating to arbitration— Analogies drawn 
fr om — Appl i cabi I it y. 

The construction of Ss. 508, 5l4 and 521 of the Code of 
Civil Procedure, 1882, cannot be very much aided by 
analogies drawn from sections of the English Common Law 
Procedure Act dealing with arbitrations, because a specific 
rule has been laid down in the Code for dealing with arbitra- 
tions, probably grounded on reasons of public policy (57). 
{Lord Morris.) RAJA HaR NaRAIN SINGH v. ChAU- 
DHRAIN BHAGWANT KUAR. (1891) 18 I. A. 65 = 

13 A. 300 = 6 Sar. 14. 

Sch. II — Three heads of., dealt with by C. P. C.— 

Procedure in cases of. 

The chapter in the Code of Civil Procedure of 1882 on 
Reference to Arbitration (Chapter 37) deals with arbitra- 
tions under three heads 

1. Where the parties to a litigation desire to refer to 
arbitration any matter in difference between them in the 
suit. In that case all proceedings from first to last are under 
the supervision of the court. 

2. Where parties without having recourse to litigation 
agree to refer their differences to arbitration, and it is 
desired that the agreement of reference should have the 
sanction of the court. In that case all further proceedings 
are under the supervision of the court. 

3. Where the agreement of reference is made and the 
arbitration itself takes place without the intervention of 
the court, and the assistance of the court is only sought in 
order to give effect to the award. 

Full directions are to be found in the Code as to the course 
of procedure in cases falling under head No. 1, and large 

powers are given to the court with the view of making the 

award in such cases complete, operative, and final. In cases 
falling under heads 2 and 3, the provisions relating to ca^ 
under head No. 1, are to be observed so far as applicable. 
But there is this difference. In cases falling under head 

No. 1, the agreement to refer and the application to the 

court founded upon it must have the concurrence of all 
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patties concerned, and the actual reference is the order of 
the court. So that no question can arise as to the regu- 
larity of the proceedings up to that point. In cases falling 
under heads 2 & 3, proceedings described as a suit and 
registered as such must be taken in order to bring the 
matter — ^the agreement to refer or the award, as the case 
may be — under the cognizance of the court. That is or 
may be a litigious proceeding — cause may be shown against 
the application — and it would seem that the order made 
thereon is a decree within the meaning of that expression as 
defined in the C. P. C. {Lord Macfia^^hten). Ghulam 
J iLANi V, Muhammad Hussan. 

(1901) 29 I. A. 51 (56-8) = 29 C. 167 (182-3) = 

6 C. W.N 226=4 Bom. L. E. 161 = 
25 P. R. 1902 = 8 Sar. 154 = 12 M. L. J. 77. 

Para. 1 — Application to court under — Signature of 

parties in — Necessity. 

S. 1 of Sch. II to C, P. C. of 1908, which provides that, 
when the parties to a suit have agreed that the matter in 
difference shall be referred to arbitration, they may apply in 
writing to the Court for an order of reference, does not re- 
quire that the writing should of necessity be signed (5). 
{Viscount Naidane.) THAKUR UMKD SlNGH 7 ' SOBHAG 
Mal Dhadha. (1915) 43 I. A. 1 = 43 C. 290 (299) = 
32 I. C. 161 =(1916) 1 M. W. N. 67 14 A. L. J. 97 = 
3 L. W. 145 19 M. L. T. 108 - 23 C. L. J. 130 = 

18 Bom. L. R. 308 ~ 20 C. W. N. 137 - 

30 M. L. J. 67. 

All the parties to a suit upon a mortgage entered into 

an agreement to refer the questions in dispute to arbitration. 
One of the defendants was a minor and a guardian ad litem 
had been appointed for him. The agreement was signed by 
the parties each with his own hand, excepting in the case of j 
the minor defendant, on whose behalf it was signed by his 
guardian ad litem. An application to the Court for an order 
of reference was filed. The parties appeared !x;fore the 
trial Judge and produced the agreement. The guardian ad 
litem was present in court and was a party to the application. [ 
The trial Judge thereupon made an order of reference, and : 
the arbitrators made an award. 

that the order of reference was not bad because the 
application to the Court for reference to arbitration was not 
signed by the guardian ad litem (5.) {Viscount Haldane.^ 

Thakur Umkd Singh v. Sobhag Mal Dhadha. 

(1916) 43 I. A. 1 = 43 C.290 (299) = 20 C. W. N. 137 = 
(1916) 1 M. W. N. 67 = 14 A. L. J. 97 = 3 L. W. 145 = 
19 M. L. T. 108=23 C. L. J. 130 = 18 Bom. L. R. 308 = 

32 I. C. 161 = 30 M. L, J. 67. 

'Para. 3 — Order of reference under — What amounts 

to an. 

^ Where the Court made an order referring all matters in 
difference in the suit between the parties to the suit to the 
final decision of the arbitrators named in the agreement to 
refer, in terms of that agreement, with consequential decla- 
rations applicable to such a reference held that the order 
was one made in pursuance of paras. 1 & 2 of Sch. II to C. 
P. C. of 1908, and in the exercise of a power thereby given 
to the ^urt to refer to arbitration matters in difference in 
a suit defined by itself in the order of reference (7). {Lord 
Blanesburgk.) Ram PrOTAP CHAMRIA v. DURGA PrO- 

o.. A (1926)63 I. A. l=63C. 258 = 

f*13 = 43 C. L. J. 14=(1926) M. W. N. 96 = 
^ !*• B- 36 = 3 PM. L. R. 330 = 92 I. 0. 633 = 

28 Bom. L. R. 217 = A. I. R. 1925 P. C. 293 = 
3 0- W.N. 127 = 49 M. L. J. 812(818). 

— Ordtr of reference under— Terms of— Strict com- 
p tance With Duty of arbitrators — Award not in accord- 
ance with term's— Invalidity of, 

S 42 
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Where an order of reference is made under paras. 1 and 2 
of Sch. II to C. P- C. of 1908 it is incumbent upon arbitra- 
tors acting under such an order strictly to comply with its 
terms. The Court does not thereby part with its duty to 
supervise the proceedings of the arbitrators acting under the 
order. An award made otherwise than in accordance with 
the authority by the order conferred upon them is an award 
which is “ otherwise invalid " and which may accordingly 
be set aside by the Court under para. 15 of the same Sche- 
dule (7-8.) {Lord Blanesbnrgh.) KaM PROTAP CHAMRIA 

<■, Durga Prosad Chamria. (1926)53 I. A. 1 = 

53 C. 268 = 24 A. L. J. 13 = 43 C. L. J. 14 = 
(1926) M. W. N. 96 -- 27 Punj. L. R. 35 = 
3 Pat. L. R. 330 = 92 I. C. 633 = 28 Bern. L. E. 217 = 

A. 1. R. 1926 P. C. 293 = 3 O . W. N. 127 = 

49 M. L. J. 812 (818). 

Order of reference under—Validit} — Matter not in 

difference in suit and concerning person net party thereto 

Reference of. 

Where parties to a pending suit agree to refer all matters 
in dispute between them to arbitrator.s and make an appli- 
cation to the court to refer the said matters to the arbitra- 
tors, the Court has, on such an application, no power to 
refer to arbitration any questions between the parties to the 
suit (>ther than those in question in the suit or any (]uesti<>ns 
in which was concerncti any one not a party to the suit (7). 
{Lord Blanesbnrgh.) KaM PROTAP CHAMRIA 7 . DURGA 
Prgsad Chamria. (1925) 53 I. A. 1 = 53 C. 268 = 
24 A. L. J. 13 = 43 C. R. J. 14 = (1926) M. W. N. 96 = 
27 Punj. li. R. 35= 3 Pat. Ii. E. 330 = 92 1. C.633 = 
28 Bom. L. R. 217 = A. I. R. 1925 P. C. 293 = 
3 O. W. N. 127 = 49 M. L. J. 812 (818). 


/ if/it for ffuiKui g Of aic 


I « ' It 


•I * * ft 


or mandatory — I ixing of date for hearing of ease by court 
— Sufjieieney of. 

S. ^08 of C, P, C.. of 1882 is not merely directory, but it 
is mandatory and imperative ( 57 .) 

Where tlie order of reference made by the Court did not 
specify, directly, any time for the delivery of the award, but 
merely fixed a date for the hearing of the case by the court, 
held that the order was not in strict compliance with the 
terms of the section, though it might be sufficient ( 57 ). 
{Lord Morris.) KaJA Har NaRAIN SINGH ChauDH- 

rain Phagwant Kuar. (1891) 18 I. A. 66 = 

13 A. 300 = 6 Sar. 14. 


Time for making of award— Omission to fix in orr 

ginal order of reference — Fixing of, in subsequent order 
enlarging time — Penoer of. 

In a case in which the original order of reference did not 
fix the time within which the award was to be made, the 
Court repeatedly made orders enlarging the time, and in 
those orders fixed the time within which the award was to 
be made. 

that it was competent for the court to do so under 
S. 5l4 of C. P- C. of 1882, which enables the Court to grant 
a further time, and from time to time to enlarge the period, 
for the delivery of the award, in cases when it cannot be 
completed within that period from want of necessary evi- 
dence or from any other cause (57.) {Lord Morris.) RaJA 

Har Narain Singh v. Chaudhrain Bhagwant 
Kuar. (1891)18 1, a. 65 = 13 A. 300 = 6 Sar. 14. 


Para. 5 (1) (b) {\i)— Refuses to act—Re-fusalto 

accept nomination if included in. 

The Courts in India have construed S. 510 of C. P. C. of 
1882 as meaning that the section can only apply if the 
arbitrator w'ho refuses had accepted office before refusing. 
It has been held that the court has pow’er, under S. 510, to 
appoint a new arbitrator in the place of another only when 
that other had first consented to act and thereafter refused 
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or become incapable. In their Lordships’ opinion this is not 
a proper construction of S. 510. It appears to their Lordships 
that, when an arbitrator is nominated by parties, his refusal 
to act is signified as clearly by his refusal to accept nomi- 
nation as by any other course he could pursue. His refusal 
to act necessarily follows, for he has not performed the first 
action of all, namely, to take up the office by signifying his 
assent to his appointment (1H6). {LordShmv}) SadiK 
Husain v. Kaniz Zohra Begam. (1911) 381 A 181 = 

33 A. 743 (760 1)= 10 M. L. T. 173 = 
(1911) 2 M. W. N. 132 = 8 A. L. J. 1164 = 
14 C. L. J. 313 = 15 C. W. N. 1005 = 
13 Bom. L. R. 826 = 14 O. C. 289 = 12 I. C. 16 = 

21 M. L. J. 1151, 

' Para. 5 (2) — Refusal of one of arbitrators 

to act — Procedure on — Supersession of arbitration and 
trial of suit by Court — Legality — Compromise referring 
decisio7t of rights of parties to arbitration — Decree on, 
putting an end to suit itself — Effect. 

The parties to a suit brought for the administration of 
the estate of a deceased person entered into a compromise 
by which two arbitrators were appointed to settle, allocate, 
etc., the respective rights of parties. On the basis of the 
compromise a decree was passed which bore that “it is 
ordered that in the terms of the compromise herewith an- 
nexed, marked ‘A’, . . . Plaintiff’s claim be decreed 

under S. 375, C.P. Code, and as regards costs, the Court 
orders that parties do bear their own costs.” The arbi- 
trator named by one of the parties, however, refused to 
accept office as such, or to act, and the party concerned 
refused to name another in his stead. Thereupon, the 
other party presented a petition to the Court, narrating 
this fact, and asking it to withdraw its order of reference 
and to deal with the matter itself. The Court superseded 
the arbitration, and, entering upon the determination of 
the matters submitted by the agreement, passed an order 
allotting the properties in a certain manner, and its order 
was affirmed on appeal. 

Held that the procedure of the Courts below was erro- 
neous and that all that they could have done was to take 
advantage of the sections of the Code which enabled them 
to keep the machinery of arbitration going, by, for instance, 
simply naming a fresh arbitrator (188). 

Parties who agree to set up a tribunal of arbitration are 
not bound tosulmiit the case referred to to another tribu 
nal, such as a District or other Judge (188). 

To “proceed with the suit” within the meaning of S. 5]0, 
C.P. Code, was in this case impossible. The suit was at 
an end, and something different from and going much 
beyond the suit had been entered upon. The decree passed 
on the basis of the compromise was not a decree for parti- 
tion nor for administration. It was simply a decree order- 
ing the agreement and compromise of parties to be carried 
into effect ; and that decree was final. It put an end to the 
suit, and that was the very object of the compromise. To 
proceed with the suit as provided by S. 510 is impossible, 
because there is no suit now pending with which the Court 
can proceed (188), (^Lord Shaw.') SaDIK HuSAIN v. 

Kaniz Zohra begam. (1911) 38 I.A. 181 = 33 A. 743 = 

10 M.L.T. 173 =(1911)2 M.W.N. 132 = 

8 A.Ii.J. 1164 = 14 C.L.J. 313 = 15 C.W.N. 1006 = 

13 Bom. L.E. 826 = 14 O.C. 289 = 12 LC.15 = 

21 M.L.J. 1161. 


—Para. 10 — Signing of award — Signing by arbitrators 

separately — Validity of aw’ard in case of. See ARBITRA- 
TION— AWARD — Signing thereof by arbitrators 

ATTTT V 

(1875) 3 Suth. 146 (146) = 23 W.B. 429. 


660 

C. P. CODE (ACT V or 1908), Schedule H—(Contd.) 

-Time for making of award— Enlargement of, after 
awatd ts made— Power of. 

In a case in which 20th March, 1885 was the date with- 
in which an award was to be delivered, no award was 

the 24tlf oT'Seh 

Held that it would not have been competent for the 
Court to have extended the time after the award was made 

When once the award was made and delivered, the 
power of the Court under S. 5l4 was spent, and although 

the Court had the fullest power to enlarge the time under 

that section so long as the award was not completed, it no 
longer possessed any such power when once that time was 
passed (:)8). {I^ord Morris.) Raja Har Narain 

bINGH V. CHAUDHKAIN BHAGWANT KUAR. 

(1891) 18 I.A. 65 = 13 A. 300 = 6 Sar. 14. 

Para. 16 Award' — V altdity — Matters in difference 
in suit -Matters not ivithin scope of suit— Award in rela- 
tion to former dictated or colored by view taken of latter. 
The award made by the arbitrators acting under an 
order of reference made under paras. 1 and 2 of Sch. II to 
C. P. Code of 1908 in no way discriminated between those 
which were at issue in the suit and those which were not. 
The arbitrators took a comprehensive view of the family 
situation and made an award which doubtless they regarded 
as just on the whole and as a whole, but which probably they 
would not have themselves made precisely in the same 
terms, if the dispute thereby dealt with had alone or sepa- 
rately been submitted to them for adjudication. 

Held that it was impossible to uphold an award in 
relation to a suit the conclusions of which were plainly 
coloured, if not dictated, by the view taken by the arbitra- 
tors of other questions l)etween the parties or some of them 
to which the suit had no reference (9 10). {Lord Planes- 
burgh.) Ram PkOTAP CHAMRIA DUKGA PROSAD 
CHAMKIA. (1926) 63 LA. 1 = 63 C. 268 = 

24 A.L.J, 13 = 43 C.L.J.14 = (1926) M.W.N. 96 = 

27 Punj. L.R. 35 = 3 Pat. Lr. R. 330 = 92 l.C. 633 = 

28 Bom. L. R. 217 - A.I.R. 1926 P. C. 293 = 

3 O.W.N. 127 = 49 M.L.J. 812(819-20). 

; Para. 16 (1) (c)— Award made after expiry of 

period allowed — Invalidity of — Notice of Court’s duty to 
take. Sec ARBITRATION — AWARI) — DECREE IN ACCOR- 
DANCE wriH — Validity ok— Award made after 

EXPIRY OF. 

(1891) 18 LA. 55 (68) = 13 A. 300. 

Award “otherwise invalid” — Award not in accord- 
ance with order of reference is an. See C.P. CODE OF 
1908 — SCH. II, PARA. 3 — Order of reference 
UNDER — Terms of. 

(1925) 63 LA. 1 (7-8) = 63 C. 268. 
Para. 16 — Decree in accordance with award. See 

Arbitration — Award — Decree in accordance 

WITH. 

Para. 20 — Application to file. See ARBITRATION 

—Award — Application to file, under para. 20 of 
Sch. 11 OF C.P. Code of 1908. 

CIVIL PROCEEDINGS. 

Institution or prosecution improper of — Liability for. 

See Malicious Prosecution— Civil Proceeding. 

INDIA. 

■Purchase of imnujveable property by — Rules regu- 


^ 

lating — Purchase for ''residential purposes'' — Meaning — 
Purchase in contravention of rules^^Effect. 

Under the rules passed for the conduct of Civil Servants 
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CIVIL SERVANTS IN INDIA— 

in India, a member of the subordinate Civil Service in 
India may, without obtaining the consent of any superior, 
acquire immoveable property for residential purposes, but 
the consent of the Local Government or of the head of a 
department specially charged with the duty of giving such 
consent, is absolutely necessary for its acquisition by such 
an officer for any other purposes. 

Held^ on a construction of the rule in question, that the 
purchasing of a plot of ground for the purpose of having a 
house built upon it in which the purchaser intended to re- 
side would undoubtedly be a purchase for “ residential pur- 
poses”; but semble the purchases of plots of ground as a 
speculation for having dwelling houses for tenants built 
upon them would not be treated as “purchases’ of that 
kind within the meaning of the rule (284-5). 

Quaere as to the effect (if any) which the non-observance 
of the rule may have upon a purchase by the Civil Servant 
of immoveable property in contravention of the rules 
(280). {^Lord Atkhison). KERWICK v KeKWICK. 

(1920)47 I. A. 276 = 48 C. 260 (270-1) = 
32 C.L.J. 490 = 13 L.W. 455 = 2 U.P.L.R. (P.C.) 163 = 

28 M.L.T. 194 = (1920) M.W.N. 738 = 
23 Bom. L. R. 730=57 I.C. 834 = 39 M.L.J. 296. 

CIVIL SERVICE ANNUITY FUND (MADRAS)— 

Subscriber — Excess subst riptiou mer otte-haif value of 
annuity paid by — Refund of — Ri^/it to — East India Com- 
pany's right to dispute — Estoppel. 

The Madras Civil Service Annuity Fund was created for 
the purpose of providing annuities to the Civil Servants of 
the East India Company in the Madras Presidency, upon 
retiring from service. The annuities were to be pnjvided 
for by subscriptions of the Civil Servants to that fund, to 
the amount of one-half, and by contributions I'y the East 
India Company to the extent of the other half. These 
contributions were to l)e received by trustees and applied by 
them to make good the deficiency which was to be supplied 
by the Company. It appeared that in some instances the 
trustees of the fund, where an excess of subscriptions had 
l)een paid by a subscriber entitled to an annuity beyond the 
half value of the annuity, had returned the excess. K, a 
subscriber, from the institution of the fund in 1825, had 
contributed beyond the half value of his annuity. 

Held that, although the regulations of the Madras Civil 
Service Annuity Fund did not justify a refund to a subscril^er 
of the amounj of his subscriptions in excess of the pres- 
cribed amount, yet that the practice which had prevailed of 
the trustees refunding the contributions in excess and the 
acquiescence of the East India Company in such practice, 
precluded the Company from disputing the right of the 
subscriber to re payment of the surplus cf his subscriptions 
in excess of the half-value of the annuity payable out of 
the Fund. {^Lord Justice Turner.') EAST INDIA COM- 
PANY z/. Robertson. (1869) 7 M.I.A. 361 = 

12 Moo. P.C. 400= 4 W.R. 10 = 
1 Suth. 332 = 1 Sar. 662. 

CODE. 

Exhaustiveness of, on matters dealt with by it. See 

Statute — Code. (1902) 29 I.A. 196 (202) = 

29 C. 707 (716). 

CO-DEFENDANTS. 

See also EJECTMENT SUIT — CO-DEFENDANTS AND 

Evidence — Co- defendants. 

— Admission by one of — Effect of, against the other. 

See Admission — Co-defendants. 

Question between — Decision by Privy Council of. 

See Privy Council— Appeai^Co-defendants. 


CO-DEFENDANTS— (6W<f0 

Res judicatahCi^^^Xi. C. P.C. of 1908, S. 11— 

Cases under — Co-defendants. 

Written statement filed by. in suit by third party— 

Admission in — Effect inter se — No estoppel. See PRAC- 
TICE — Pleadings — Admission in — Co-defendants. 

(1870) 13M.I.A. 661 ( 669 ). 

CO HEIRS. 

Adverse Possession-Bar of claim of one of heirs by 

—Benefit of~Right to— Other heirs— Party in possessiofi. 

Where some of the heirs are barred, the benefit of the 
bar should go to the party in possession and not to the other 
heirs. {Lord Parker.) SHOHARAT SiNGH .v. MUSSAM- 
MAT JAFRI biBi, (1914) IL.W. 965 = 16 M.L.T. 517 = 
19 C.W.N, 225 = 21 C.L.J. 4 = 17 Bom L. R. 13 = 

13 A. L. J. 113 = (1916) M. W. N. 389 = 24 I.C, 499 = 

27 M.L.J. 80 (92). 

Jl^bt on tnheritance paid by one of — Recovery from 

other heir of— Right of— Possession of entire inheritance by 

heir paying debt— Profits got by, more than sufficient to 

satisfy debt— Right of other heir to recover such trofits 
barred — Effect. 

Soon after the death of M, in January 1881, the appellant, 
her husband, took possession of her entire property, though 
the respondent, her mother, was entitled to a moiety of the 
same. In Septemlier, 1886, the respondent sued for the re- 
covery from the appellant of the moiety to which the res- 
pondent was entitled together with mesne profits only from 
the date of suit. The estate of M was subject to eleven 
debts due from M and out of those five had been paid by 
the api>ellant. In the suit he claimed to be entitled to re- 
ceive from the respondent what he had paid in discharge of 
those debts. The respondent’s answer was that the profits 
from the entire properly of M realised by the appellant 
during his exclusive possession thereof for upwards of five 
and a half years Ijefore suit would more than cover the 
amount claimed from her (the respondent), and that, as res- 
pondent did not by her plaint seek to recover those profits, 
the appellant was not entitled to insist upon payment of the 
amount claimed by him. 

Held, that the appellant was not entitled to the amount 
claimed by him (33). 

It is true that the respondent could not claim to have a 
decree for the mesne profits of the 5^ years before suit, but 
if an account was to be taken of the appellant’s payments it 
must also be taken of his receipts (33). {Sir Richard 
Couch). Abdul Wahid Khan v. Shaluka Bibi. 

(1893) 21 1. A. 26 = 21 C. 496 (602-3) = 

6 Sar. 399 =R. & J»s No. 134. 

Litigation for preservation of inheritance— Costs in^ 

curred by one of heirs in connection with — Contribution to 
by other heir — Liability for. 

The respondent and the appellant were respectively 
mother and husband of one M, deceased, and by Mahome- 
dan Law entitled to her estate in equal moieties. A suit 
brought against M for a share in the entire estate held by 
her was, on her death, continued against the appellant and 
the respondent as her representatives. In that suit a decree 
w^ passed in favour of the plaintiff by the Judicial Com- 
missioner. An application by the appellant for review was 
dismissed by the Judicial Commissioner, but his decree was 
on appeal by the appellant, reversed by the Privy Council! 
Suits for mesne profits were also defended by the appellant 
successfully. The respondent took no part in those pro- 
ceedings, having up to the making of the decree of the 
Judicial Commissioner appeared in the suit and defended 
separately. In a suit brought by the respondent to recover 
from the appellant, who had taken possession of the entire 
estate of M, a moiety thereof with mesne profits, held that 
the respondent was not liable for any portion of the costs 
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CO-HEIRS— 


incurred by the appellant in connection with the proceed- 
ings aforesaid (34). 

The proceedings were taken by the appellant for his own 
benefit, and without any authority express or implied from 
the respondent ; and the fact that the result was also a 
benefit to the respondent does not create any implied con- 
tract or give the defendant any equity to be paid a share of 
the costs by the respondent (34). {Sir Kic/iard Couch.) 

Abdul Wahid khan Shaluka Hibi. 

(1893) 21 1.A. 26 = 21 C. 496 (503 4) = 6 Sar. 399 = 

B. & J’sNo. 134. 

Mahomedan Law — ^ Co-heirs. See MahOMEDAN 

Law— Coheirs. 


— Mortgage by deceased — Redemption of — Suit by one 

of heirs for — Dismissal of — Fresh redemption suit by ano- 
ther heir {minor at date of prior suit) — Maintainability. 

A suit for redemption brought by one of the heirs of the 
deceased mortgagor was dismissed in 1870 on the ground 
that the mortgage lien was determined by a deposit of the 
mortgage money into the Government Treasury made in 
pursuance of a decree in a prior suit for redemption, and 
that there was nothing left to redeem. The appellant was 
another of the heirs of the mortgagor. He was a minor at 
the date of that suit, and the person who instituted it was 
not the guardian of the appellant, either natural or appoint- 
ed ; nor did the suit purport to be instituted on behalf of the 
appellant, who was not in any form a party on the record. 
In a suit for redemption subsequently brought by the appel- 
lant, held that the suit was not barred under S. 13 of C.P. 
C. of 1882 by the decree in the earlier suit (241-2). {Lord 
Daveyf) CHAUDHRI AHMAD BAKHSH v. SETH RAGHU- 
BAR DAYAL, (1906) 32 I. A. 229 = 28 A. 1 (16 7) = 

2 C.L.J. 413 = 2 A.Ii.J. 813 = 7 Bom. L.B. 912 = 
10 C. W.N. 115 = 9 O.C. 7 = 8 Sar. 882 = 

16M.I..J. 407. 


^Mortgage by deceased — Redetn ption of — Suit by one 

of heirs for— Scope of— If on behalf of other heirs also— 

Redemption sought of entire property. 

The question was whether a suit brought by one of the 
heirs of a deceased Mahomedan for redemption of a mort- 
gage made by the deceased was brought on behalf also of the 
appellant, who was a co-heir and a minor at the date of the 

suit. . 

Held, that the mere fact that redemption was sought ot 

the entire property was no proof whatever that the suit was 

on behalf of the appeUant also (242). {Lord Da7'ey.) 

ChauDhri Ahmad Bakhsh v. Seth Raghubar 
DayaL (1905) 32 I. A. 229 = 28 A. 1 (17) = 

2 C. Ii. J, 413 = 7 Bom. L. B. 912=2 A. L. J. 813 = 

10 C. W. N. 116 = 9 O. C. 7 = 8 Sar. 882 = 

16 M. L. J. 407. 


-Property belonging to, but illegally transferred 

solely by one of — Suit by other for recovery of., from irans- 
fgf-gg — Maintainability — Judgment prior obtained by plain- 
tiff against transferor co-heir — Not a bar. 

The plaintiff sued for the restitution of Promissory notes, 
commonly called Company’s Paper, of the Indian Gov^n- 
ment, or alternatively, for the recovery of their value. His 
case was that the legal title in the notes was in him and the 
2nd defendant’s mother, and devolved upon him and the 
2nd defendant on her death, but that the 2nd defendant in 
violation of plaintiff’s right a-s one of the heirs, alone ille- 
gally sold and transferred the notes to the 1st defendant. 
Plaintiff claimed the reliefs above-mentioned as against 
the 1st defendant. Plaintiff hiid previously instituted a 
suit of a similar nature against the 2nd defendant and 
another, to whom two of the Notes had been traced, and 
had recovered jadgment therein agmnst the 2nd defendant. 
Plaintiff had not uken any steps to enforce his judgment 


CO-HEIRS— (Cw//^.) 

against the 2nd defendant and there was no proof that the 
2nd defendant was insolvent or incapable of satisfying that 
judgment. 

Held^ reversing the courts below, that the existence of 
the prior judgment against the 2nd defendant was no bar 
to the suit (520). 

The 2nd defendant ought not to have been dismissed 
from the suit, for if the plaintiff had any right against the 
first defendant, it may be that the 1st defendant, if he 
makes satisfaction to the plaintiff, ought to have the benefit 
of any subsisting judgment against the 2nd, or, at all events, 
to have some remedy by way of indemnity or otherwise over 
against him ; it must in this point of view be obviously for 
his benefit that the 2nd defendant should be bound by all 
the proceedings in this suit ; the plaintiff having brought 
the 2nd defendant before the court, he, under the circum- 
stances, ought not to be dismissed unless the whole suit 
should eventually fail on the merits against the first defen- 
dant (522). {Lord Justice Gilfard.) IKBALOODOWLAH 
V. SaH BuNARSEE doss. (1869) 12 M. I. A. 607 = 

2 Sar. 463 = B. & J.’s No. 8 (Oudh). 

Transfer illegal by one of — Suit by other heir to 

recover property transferred — Parties to — Onus on trans- 
feree in — Defences open to hi^n. See GOVERNMENT 

Promissory Notes— Transfer illegal of, by one 
OF co-heirs. (1869) 12 M. I. A. 607, 

COLONIAL APPEAL. 

Concurrent findings of fact — Rule of Privy Council 

as to — Applicability. See. PRIVY COUNCIL— PRACTICE 

—Question of Fact— Concurrent findings— 
Interference with — Rule as to — Colonial 
appeals. (1927) 101 I. C. 90S. 

First consideration of Privy Council in — Substantial 

Justice. See PRIVY COUNCIL — APPEAL— COLONIAL 

Appeal. (1927) 47 C. L. J. 328. 


COLONIAL COURTS. 

English decisions — Authority of — Appellate Court — 

House of Lords — Decisions of — Distinction — Privy Council 
— Decisions of — Authority of. 

When an appellate court in a Colony which is regulated 
by English law differs from an appellate court in England, 
it is not right to assume that the Colonial court is wrong. 
It is otherwise if the authority in Engljfnd is that of the 
House of Lords. That is the Supreme tribunal to settle 
English law, and that being settled, the Colonial court which 
is bound by English law is bound to follow it. Equally, of 
course, the point of difference may l^e settled so far as the 
Colonial court is concerned by a judgment of this Board 
(69). {Viseount Dunedin). WILLIAM ROBINS v. NATION- 
AL Trust Co., Ltd. (1927) 101 1. C. 903- 

A. I. B. 1927 P. C. 66 = 4 O. W. N. 463. 


COLONIZATION. 

See Settlement in foreign Countries. 

COMMISSION. 

Agent — Commission payable to — Agreement as to— - 


:onstruction— 5 per cent, of nett profits as shown in ^ks oi 
mployer — Provision for — Meaning and effect of. ^ 

PRINCIPAL AND AGENT— AGENT— COMMI^ION PAY- 
ABLE TO. (1927) 63 M. L. J. 278. 

Agent— Commission payable by Company ^ 

lett income— When becomes payable. See COMP Any 

AGENTS. (1927) 64 M. L. J- 661. 

■Evidence taken on— Use of—C onditions. 


tsvtaence tanen on — -- 

Evidence taken on commission should only be Pe™‘‘ 

be used where the witness is proved to be tew lU to ^ 

is evidence in court or is absent for other sufficient reaso . 
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COMMISSION— (Ccv//^.) 

{^Lord Atkinson). SaTISH CHANDRA CHATTER J1 v. 

Kumar Satish Kantha Roy. 

(1923) 33 M. L. T. 325 (P. C.) =73 I. C. 391 = 
A. I. R. 1923 P. C. 73 = 45 M. L. J. 363 (369). 

Purdanashin party to suit — Commission to examine 

— Omission to issue — Reversal of decree on ground of— 
Condition. Se.e. C. P. C, OF 1908 — S. 99 — COMMISSION 
TO EXAMINE PARTY. (1898) 25 I. A. 117 =25 0. 807. 

Purdanashin defendant — Examination of — Commis- 
sion for — Issue of — Discretion as to — Refusal to issue 
when not prudent. 

In a suit on a mortgage bond executed by a Purdanashin 
lady, the question was whether the first court committed a 
material error in refusing to allow the evidence of the lady 
to be taken on commission. 

The plaint w'as filed on 9-4 1891, and the WTitten state- 
ment on 13-7-1891. On 4-8-1891, the lady applied {inter 
alia) that her own evidence might l>e taken by commission. 
No order was made on that application. On 2-4-1892, the 
lady applied to l>e examined by commission at her then resi- 
dence beyond the jurisdiction of the court, to which the 
plaintiffs objected that she should be examined at her per- 
manent residence within the jurisdiction of the Court. The 
Judge refused to issue a commission for her examination at 
her temporary residence, saying that he was not satisfied 
that she was ill or in such a state of health that she could 
not be removed to her permanent residence without danger 
to her life. On 6-5-1892, the defendant made another appli- 
cation to be examined at her temporary residence supported 
by an affidavit, which application was refused, the Judge say- 
ing that he had on previous occasions disbelieved the defen- 
dant’s plea of illness, and still adhered to that opinion ; that 
he was further inclined to believe that the defendant did not 
mean to comply with the Court’s order, but was simply 
trying to put off the disposal of the suit. 

I heir lx)rdships oliserved : whether the Sub-Judge pro- 
perly exercised his discretion when lie refused to issue the 
commission need not be determined. Probably it would 
have l>een prudent to issue it (124-5). {Sir Richard 
Couch). SrIMATI AKIKUNNISSA BiBI V. RUP LaL DaS, 

(1898) 25 I. A. 117 = 25 C. 807(816-6) = 

2 C. W. N. 566 = 7 Sar. 368. 

Salary— ‘Person paid by — Positions of — Distinction. 

The distinction between the po.sition of a man who is to 
be paid by a fixed salary and that of a man who is to be 
paid by a commission is obvious. The man who is paid by 
a salary is not necessarily affected by the prosperity or 
adversity of the company, or even by its dissolution. He 
may be «ititled to his fixed salary whatever may happen. 
But a man who agrees to be paid by a commission upon sales 
to a certain extent speculates on the prosperity of the 
company ; the more the company sells the more he gets, 
the less it sells, the less he gets, and if it sells nothing he 
gets nothing (206). (Sir Robert P. Collier.) CowaSJee 
NANABHOY V. LALLBHOY VUIXUBHOY. 

(1876) 3 I. A. 200 = 1 B. 468 (473) = 

26 W. R.78 = 3 Sar. 646. 

C OSIMISSIONER . 

•^^c®'‘*'ts-^Commissioner for taking. See AC- 
COUNTS — Commissioner for taking. 

— Commissi oner for taking — Ad missibilit y 
of evidence’— Ruling as to— Power to give. 

A commissioner before whom evitience is taken does not 
rule points as to the admissibility of evidence. {Lord 
Atkinson,) MUSAMMAT ATKIA BEGUM v. MaHOMED 

Ibrahim Rashid Nawab. (1916) 6 I*. W. 26 (29) = 

(1917) M. W. N. 261=21 0. W. N. 346 = 

36 I. O. 20 =10 Bur. L. T. 70. 


COMMISSIONER— (C<W.) 

Local investigation. See LOCAL INVESTIGATION. 

Partnership — Dissolution- Accounts — Suit for — Com- 
missioner — Decree leaving matters of account to — Propriety 
— Ruling of Commissioner — Objection to— Application to 
court in respect of. See PARTNERSHIP — DISSOLUTION — 
ACCOUNTS— SUIT FOR— COMMISSIONER. 

(1923) 19 L. W. 426. 

COMMON CARRIERS— AVi' CARRIERS — COMMON 
Carriers. 


COMMUNITY. 


Land — Ownership of — Native ideas as to — <;!ommu- 

nity — Individual — Rights of. See LAND — OWNERSHIP 

OF. (1926) 30 C. W. N. 961. 

^Tengalai community. Qucere whether any bodv can 
be described as a. Qucere w hether there is any body that can 
l)e descrit)ed as the Teiigalai community f lOl). {Lord Mac- 
naghten.) SaDAGOPA ('HAKIAK?'. Kama RaO. 

(1907) 34 I. A. 93 = 30 M. 185 (190) =5 C. L. J. 566 = 
11 C. W. N 585=2 M. L. T. 204 = 9 Bom. L B. 663 = 

4 A. L. J. 333 = 17 M. L. J. 240. 

Well-being of— Danger to— Usury and abuse of legal 

procedure— Avoidance of— Necessity— lAti gation— Delay in 
—Evil effects of. 

Usury and the abuse of legal procedure are a formidable 
and dangerous combination to the well-being of any commu- 
nity. The former is one which it is not easy to repress, but 
tlie latter ouglit not to be incapable of remedy. There seems 
to be no lack of expedition in the Courts in disposing of 
cases when once enteied for hearing. The delay is associat- 
ed with dilaloriness in procedure and the apparent unwilling- 
ness on the part of persons who have the control of litigation 
to bring it to a speedy conclusion (369.) {Lord Buckmaster.) 
TaRINI CHAKAN SARKAkr-. BiSHEN CHAND. 

(1917)23 M. L. T. 147 7 L. W. 315-27 C. L. J. 303 = 

22 C. W. N. 505 =(1918) M. W. N. 296 = 
4 P. L. W. 249 = 16 A. L. J. 271 = 44 I. C. 304 = 

20 Bom. L. R. 553 = 34 M. L. J. 361. 

COMMUNITY or OWNERSHIP. 

• Insertion of one or two names as representatives in 
case of. See OWNERSHIP— COMMUNITY OF. 

(1919)47 I. A. 67 (66) = 42 A. 368 (378). 

COMPANY. 


Agents — Commission Payable to, on Nijm* In 

COME. 

Amalgamation of -Scheme of. 

Certificate OF Incorporation of. 

Contract with. 

Debentures in. 

Directors of. 


Firm OF Individual men(r W. & co.)— limited 
Company of same men (r. w. & co.. Ltd). 

Holders of Shares in — Meaning of. 

Liquidator. 

Man.^ger of. 

Mee'fing of. 

Preferential Dividend — Itabilii'y for. 

Proxy. 

Ratification. 


Sale of assets and Rights of— Consideration 

for. 


Sale of Business and 
OTHER Company. 

Shakes in. 


EFFEC'rS OF ONE, TO AN 
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COMPANY— (Co/z/a-.) 

Shareholders of. 

Unauthorized and ultra vires Transactions. 
Winding up of. 

Agents— Commission payable to, on nett income, 

When becomes payable — Only token nett income ascer- 
tained. 

Defendants, who were agents to a cottons pinning Co. and 
who managed its affairs and were its secretaries and trea- 
surers, were, under the terms of their agreement with the 
company and under clause 34 of the Articles of the company, 
entitled to be paid a commission or their sales. Their com- 
mission was earned at fixed rates upon the w’eight of yarn 
and cloth manufactured and sold varying with the quality. 
There was, however, a provision in the Articles which regul- 
ated the rate of the defendants’ commission as against the 
company, which qualified that. Art. 34 contained a schedule 
which set out the terms of the agreement, and paragraph 4 
was the paragraph in question. It said : — 

But if in any year the nett income of the company happens 
to be less than 6 per cent, on the paid-up capital of the share- 
holders, then in that year the agents shall give up an amount 
up to one-third share of their commission in order to make 
up that much amount in that year. But in no case shall 
they give more amount than one- third share of their com- 
mission in order to make up that amount. The amount in 
respect of the commission of the agents shall be calculated 
at the end of the month and shall be credited to their 
account.” 

Held that the true construction of that paragraph was 
that, although the agents might be entitled to credit them- 
selves in the books month by month with the amount of 
commission earned by them, that would necessarily be only a 
provisional credit, which could not become definite and final 
until it had been ascertained whether the nett income of the 
company was less than 6 per cent, on the paid-up capital of 
the share-holders or not. 

Held further that the course of business was to take that 
ascertainment as happening when the company held its 
general meeting and passed its account and not before. 
{Viscount Sumner.) KHUSHALDAS GOKALDAS v. ChI- 
MANLAL KaLIDAS. (1927) I. L. T. 40 B. 62^ 

108 I. C. 14 = 26 A. L J. 605 = 30 Bom. L. B. 765 = 

28 li. W. 364 = A. I. B. 1928 P. C. 47 = 

64 M. L. J. 651. 

Amalgamation of — Scheme of. 

‘Appointment of liquidators pursuant to — Invalidity 

of y and of scheme of amalgamation^ Declaration of — Suit 
by shareholders of tracts fer or company for^ against transfer- 
or and transferet companies and liquidators — Scope of — 
Reliefs claimable in — Personal capacity of shareholders — 
Suit in. 

The two appellants, who held only a few of the shares in 
company A, sued company A, its ” ostensible liquidators”, 
and company B, w’hich had, under a scheme of amalgama- 
tion, taken over the entire undertaking of company A, ex- 
clusive only of its uncalled capital, inter alia^ for declara- 
tions that the appointment of the “ ostensible liquidators” 
was invalid, and that the amalgamation agreement was not 
binding on the members of company A or on the plaintiffs. 
The plaint also asked that the agreement should be ordered 
to be delivered by company B to the plaintiffs for cancella- 
tion and for other consequential relief. In the first instance 
the suit was representative, the two appellants as plaintiffs 
purporting to sue on behalf of themselves and other share- 
holders of company A. On application made to the Court, 
however, under O. 1, R. 8 of C. P. C., permission so to sue 
was refused and the suit proceeded as one personal to the 
plaintiffs alone. 


COMPANY— 

Amalgamation of — Scheme ^i~^Contd.) 

Held that, in view of the extremely special character of 
the suit, the plaintiffs* competent claims were narrowly cir- 
cumscribed. The plaintiffs’ claims had, to be valid, to be in 
respect of some right personal to themselves as shareholders 
in company A ; they must not be in respect of any matter 
which was within the cognizance of a majority of the share- 
holders, unless in acting in the manner complained of such 
majority had acted either fraudulently, tyrannically or arbi- 
trarily. As against company B, the purchasing company, 
the actionable claims of the plaintiffs, were even further cir- 
cumscribed. They could not extend beyond claims which 
urould be competent to company A itself if that company 
were plaintiff and were putting them forward. {Lord Blams‘ 
burgh.) PARASHRAM DETARAM ShAMDASANI V. TATA 

Industrial Bank, Ltd. (1928) 66 I. A. 274= 

62 B. 571 = 30 Bom L. R. 1115 = 28 L. W. 93 = 
32 C. W. N. 1038 = 110 I. C. 105 = 48 C. L. J. 436 = 

A. I. E. 1928 P. C. 180 =66 M. L. J. 697. 


Liquidators appointed pursuant to^Restriction ofy 

in exercise of their statutory duties — Irregularity — Objec- 
tion to — Maintainability of y after lapse of time — Injustice 
not resulting from restriction — Companies Act, S.2i3. 

A liquidator in a voluntary liquidation, which is an essen- 
tial condition of an amalgamation scheme under S. 213 of 
the Indian Companies Act, 1913, must not by the resolution 
appointing him be restricted in the exercise of his statutory 
duties. A resolution appointing liquidators under which in 
terms they become merely ministerial officers required to 
have regard to the supervision of the directors of the two 
companies in discharging their duties, is highly objection- 
able. 

An objection to the liquidators’ appointment on the 
ground of the form of such a resolution will not, however, 
be allowed to be taken nearly 5 years after the event, when 
the irregularity has not produced any injustice whatever. 
(Lorti Blanesburgh.) PARASHRAM DETARAM SHAMDA* 

.sani V. Taia Industrial Bank ltd. 

(1928)66 I. A. 274=62 B. 671 = 
30 Bom. L. B. 1115 = 28 L. W. 93 = 110 I. C. 196 = 

32 M. W. N. 1038=48 C. L. J. 436 = 
A. I. E. 1928 P. C. 180 =66 M. L. J. 697. 

Validity — Tests of, as regards transferor and 

transferee Companies — Distinction — Companies Act, 

S. 213. 

A scheme of amalgamation by which Company B takes 
over the undertaking of Company A does not depend for 
its validity upon the constitution of company A. It reste 
upon statute, and the only question, so far as Company A is 
concerned, is whether the scheme is authorized by S. 213 of 
the Indian Companies Act. Where Company B as pur- 
chasers were not proceeding under S. 213, the issue whether 
the amalgamation is binding on them depends not upon 
the section but upon the question w'hether that Company 
is by its constitution empowered to effect the acquisition in 
question. {Lord Blaftesburgh). PARASHRAM DETARAM 

Shamdasani V. Tata Industrial Bank, ltd. 

(1928)55 I.A. 274 = 62 B. 671 = 28 Ii.W.93 = 
30 Bom. L.E. 1115 = 32 C.W.N. 1038- 

110 I.O. 196 = 48 O.L.J.436 = 
A. I. E. 1928 P.0. 180 = 66 M.L.J. 697. 

Certificate of incorporation of. 

-Effect of — Memorandum of Association not Agned 

by 7 subscribers — Certificate granted in case of-^V alidity 

S. 6 of Companies Act {Indian) of l882‘-‘'0/herunse” 

E^ect. . 

A certificate of incorporation of a Company under tn 

Indian Companies Act of 1882 is conclusive as to the fact 
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COMPANY— 

Certificate of Incorporation of — {J^outd.) 

of incorporation and that all previous requisites had been 
complied with. 

Their Lordships will assume that the conditions of re- 
gistration prescribed by the Indian Companies Act were 
not duly complied with, that there were not seven subscribers 
to the memorandum of association, and that the Registrar of 
Companies ought not to have granted a certificate of incor- 
poration. As a matter of fact, a certificate of incorpora- 
tion was granted. In their Lordships’ opinion the certifi- 
cate of incorporation is conclusive for all purposes (243-4). 

The matter would seem to be absolutely plain on the 
words of the Act. The use of the word “otherwise” in S. 6 
shew’s that the statutory condition that the Memorandum 
of Association must be signed by seven persons is as much 
a condition of registration as any other requisition to be 
found in the Act w'hich is preliminary to registration, and 
apparently essential (245). {Lord MacnaghtenLi MOOSA 
Goolam AkiFF V. Lhkahim GOOI.AM AKIFF. 

(1912) 39 I. A. 237-40 C.1=16I.C.70- 
16 C.W.N. 937 = 16 C.L.J. 642 - 14 Bom. L.B. 1211 = 

12 M.Ii.T. 449 = 6 Bur. L.T. 211= I 
('1912)M. W. N. 1097 lOA.L.J. 486 = 

6 B L.R. 119 = 23 M.L. J. 216. 

Contract with. 

I 

Offer by leLter — Acceptance in minutc^I ncorpora- 

tion of tetms of offer in minute — Permissibility — 
Variance between letter and minute — Minute the only con- 
cluded contract. 

Where one Rose who had invented a tile called “Per- 
fect tile” offered his sei vices as well as his patent to the 
provisional Directors of the “Perfect Pottery Co.” which 
on being duly formed accepted the offer by a certain 
minute of October l5th, J905 agreeing to pay Rs. 30,000 
for the patent, Rs. 10,000 paid in cash, and Rs. 20,000 in 
shares, with the proviso that absolute property therein 
should vest in Rose in the fifth year, and, Rose having 
died before the expiration of the fourth year, the Company 
refused to allot finally the said shares to Rose’s widow, 
held that the only contract between Rose and the Company 
was that contained in the minute of l5th October, 1905, 
and that the offer by Rose could \xt incorporated into the 
minute only to the extent it was not inconsistent with the ' 
minute, and that the clause in the offer enabling the Com- 
pany to cancel and retain shares, which was inconsistent 
with the minute of the Company by which there was a sale 
of the Patent for Rs. 30,000 was of no effect. {Lord 
Parker.) THE PERFECT POlTEkY, CO., LTD. V. iDA 
L. rose (1914) 18 0. W. N. 1186 = 1 L.W. 610 = 

lON.Ii.E. 108 = 24 1. 0. 606 = 27 M.L. J. 74. 

Debentures in. 

-Mortgage of, in favour of trustees — Power of sale 

outside Court in — Provision for — Validity — Limited Com- 
pany. See Mortgage — Sale outside court. 

(1923) 60 I.A. 162 (171) = 4 Lab. 284. 

Terms on which^ are secured— Modi fication of — 

Power ofy cotif erred upon majority of holders — Exercise of 
— Validity — Conditions — Interest of class as a whole — 
Exercise of power in. 

To give a power to modify the terms on which debentures 
in a company are secured is not uncommon in practice. The 
business interests of the company may render such a power 
expedient even in the interests of the cla.ss of debenture- 
holders as a whole. The provision is usually made in the 
form of a power, conferred by the instrument constituting 
the debenture security, upon the majority of the class of 
holders. It often enables them to modify, by resolution 
properly passed, the security itself. The provision of such a 


COMPANY— {Contd.) 

Debentures in — {Could.) 

power to a majority bears some analogy to such a power as 
that conferred by S. 13 of the English Companies Act of 
1908, which enables a majority of the shareholders by 
special resolution to alter the Articles of Association. There 
is, however, this restriction of such p<;wers, when conferred 
on a majority of a special class in order to enable that 
majority to bind a minority. They must be exercised sub- 
ject to a general principle, which is applicable to all autho- 
rities conterred on majorities of classes enabling them to 
bind minorities. It is that the power given must be exer- 
cised for the purpose of benefiting the class as a whole, and 
not merely individual members only. Subject to this, the 
power may be unrestricted. It may be free from the 
general principle in question when the power arises not in 
connection with a class, but only under a general title 
which confers the vote as a right of property attaching to a 
share. 

There is no real ditficuUy in combining the principle that 
while usually a holder of shares or delientures may vote as 
his interest directs, he is subject to the further principle that 
where his vote is conferred on him as a member of a class 
he must conform to the inierest of the class itself when 
seeking to exercise the power conferred on his capacity of 
being a member. {Viscount Haldane.) BRITISH AMERI- 
CA NICKEL CORPORATION LTD V. O’ BRIEN LTD 

(1927) 101 I.C, 897 = A.I.R. 1927 P.C. 62. 
Directors of. 

Accounts — Errors mere in — Liability for. See COM- 
PANY-DIRECTORS OI- _FaLSE reports ISSUED ETC. 

( 1850) 7 Moo. P.C. 141(165-6). 

-Mlotment of shares to director himself — Participa- 
tion in — Validity of his appointment and of allotment 

Right to question^ in action for calls — Estoppel . 

A man who acting as a director of a company takes part 
in the allolmenl ('f shares to himself cannot in any action 
for calls be permitted to say that h\< appointment as Direc- 
tor or the allotment to him of the shares was irregular and 
ultra vires (29). {Lord Atkinson.) V’ORKSHIRE INSU- 
RANCE CO., LTD. V. Thomas Craine. 

(1922) 32 M.L.T. 26 P.C, 

Amount fraudulently receive4 by —Suit by share- 
holders for recovery of— Judgment prior and unsatisfied 
against one of them — No bar. 

In the case of persons whose liability for a certain amount 
is joint and several, an unsatisfied judgment obtained against 
one of them is no bar to a fresh suit against them (205). 

This principle held applicable to a claim by the Share- 
holders of a company to recover amounts fraudulently 
received by the directors .thereof (205). GEOFFREY TeiGN- 
MOUTH Clarkson v. e. c. Davies. 

(1922) 32 M.L.T. 196 P.C. 

Amount improperly paid by — Suit by liquidator f&r 

recovery of — Basis of— Constructive trust — Limitation. 

In a case in which the assets and undertaking of one com- 
pany were sold to another company, an arrangement was 
made between the Directors of the company sold, and the 
managing director of the purchasing company that a fur- 
ther payment of £. 30,000 beyond anything provided for or 
disclosed in the sale-deed should be made out of the funds 
of the purchasing company to the directors of the company 
sold. That payment of the £ 30,000 was made by the 
managing director of the purchasing company to the mana- 
ging director of the company sold, who retained a portion of 
the amount to himself, and distributed the remainder among 
his co-Directors. 

In a suit brought by the liquidator of the purchasing 
company and another, suing on behalf of herself and all 
other shareholders of the company sold against the directors 
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Directors of — {Contd^ 

of the latter company to whom the 30,000 was paid for 
the recovery of the said sum, held that any claim by the 
purchasing company, or the liquidators thereof to recover 
the said sum, if competent at all, could only be based on 
constructive trust (203). GEOFFREY TEIGNMOUTH 

Clarksom V. E.C. Davies. (1922) 32 M.L.T. 196 P.C. 

Amounts improperly received by — Liability of direc- 
tors in respect of — Joint or joint and several. 

In a suit by the share holders of a company for the reco- 
very from the directors thereof of amounts improperly 
received by them, held that the liability of the several direc- 
tors in such a case was not a mere joint liability, but was 
joint and several (205) GEOFFREY TEIGNMOUTH CLARK- 
SON V. E. C. Davies. (1922) 32 M. L. T. 196 (P. C.) 

Amounts improptrly received by — Suit by share- 
holders for recovery from them of—Parties — Company 
necessary party. 

The assets and undertaking of one company were sold to 
another. At the time of the sale it was arranged, between 
the directors of the company sold and the managing director 
of the purchasing company, that a further payment of 
30.000 beyond anything provided for or disclosed in the 
agreement of sale should be made out of the funds of the 
purchasing company to the directors of the company sold. 
That payment of £ 30,000 was mavle by the Managing direc- 
tor of the purchasing company to the Managing Director 
of the company sold, who retained a portion of the amount 
to himself, and distributed the remainder among his co- 
directors. 

In a suit brought by the share-holders of the company 
sold for the recovery of the said amount from the directors 
of the said company who received payment of the said 
amount. Held that such an action could not be brought 
without making the company sold a party (204-5). GEOF- 
FREY TEIGNMOUTH CLARKSON V. E. C. DAVIES. 

(1922) 32 M. L. T. 196 (P. C.) 

——Bond by — Liability under — Personal liability — Pledge 
— Meaning of. See SURETY— BOND EXECUTED BY — 
LIABILITY UNDER—COMPANY. (1922; 43 M.L.J. 66. 

- ■ ‘Borrowing and piort gaging of company's property — 
Restriction imposed by Articles of Association on — Construc- 
tive notice of^ to lenders — Act of Directors in excess of 
authority — Rati fication — Effect — Such ratification not an 
extension of future authority. 

The Oriental Rice Company, Ltd., was incorporated under 
the Statutes in force in the Colony of Victoria, by deed of 
settlement dated 25th April, 1861, and on the I8th of August 
1864, it was duly registered as a company, limited by gua- 
rantee under an Act of the Ligislature of Victoria, known as 
the Companies statute, 1864, which followed and adopted the 
provisions of the Companies Act, 1862. 

By that registration the company, by virtue of the section 
of the Colonial Act corresponding with S. 196 ot the Com- 
panies Act, 1862, became subject to all the provisions, appli- 
cable to the case, of the Colonial Companies Act, in the 
same manner in all respects as if it had been formed under 
that Act. 

The Articles of Association contained no restriction or limi- 
tation on the company’s power of borrowing. 

As regards the Directors, however, it was provided by 
Article 50 of the Articles of Association, which were regis- 
tered under the Companies Act. that their power of borrow- 
ing sums on the credit of the company ’‘should not exceed in 
the ^gregate as an existing debt at the same time one-half 
of the then actual paid-up capital.” The authority of the 
Directors was capable of l^ng extended under the provisions 
of Art 31, but by that article one-half of the votes of all the 
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shareholders given at a general meeting called for the pur- 
pose was necessary. 

By Art. 21 it was provided that an ordinary half-yearly 
meeting should be held during the months of October and 
April in each year; by Art 22, that an extraordinary general 
meeting might be called at any time for a special object, by 
Art. 25, that a notice should be sent to each shareholder, 
stating the day and place of the meeting, and “ also 
the business proposed to be transacted thereat" ; by 
Art. 26, that at every general half-yearly meeting the 
accounts and a statement of the company’s affairs, etc., 
should be laid before the shareholders, and such meeting 
“may examine, allow, and confirm, or reject the accounts 
and report of the Directors or auditors, so as to bind all 
the members for the time being of the company, and all 
persons claiming under them.” 


Held, on the construction of the Articles of the Associa- 
tion, the limitation of the power of borrowing and of mort- 
gaging, contained in Art. 50, was merely a limitation of the 
authority of the Directors conferred by the same article ; it 
was not part of the constitution of the Company, which, if 
the Company had been originally formed under the Com- 
panies Act of 1862, must have been contained in the 
memorandum ; and consequently, it was not a limitation of 
the general powers of the Company, or of the W'hole body 
of shareholders ; and the acts of the Directors in excess of 
their authority might be ratified by the company and 
rendered binding ; it would l^e competent for a majority of 
the shareholders present (though not a majority of the 
shareholders of the company; at an extraordinary meeting 
convened for that object, and of which object due notice 
had been given, to ratify an act previously done by the 
directors in excess of their authority ; 

Semble if a report had lieen circulated l>efore a half- 
yearly meeting distinctly giving notice that the Directors 
had done an act in excess of their autliority, and that the 
meeting would be asked by confirming the report to ratify 
the act, this might be sufficient notice to bring the ratifica* 
tion within the competency of the majority of the share- 
holders present at the half-yearly meeting ; 

But if the object was to give the Directors in future an 
extended authority beyond what was given by Art. 50, It 
would be an alteration of the provisions contained in the 
articles which, under Art. 31, could only be made by a 
vote of one-half of all the shareholder of the company : 
the ratification at a half-yearly meeting of a particular 
act in excess of authority would not extend the autho- 
rity of the Directors so as to authorise them to do similar 
acts in future ; anybody lending money to the Directors was 
bound to take notice of the restriction on their powers of 
borrowing imposed by Art. 50. (^Sir Barnes Peacock^ 

Irvine v. Union Bank of Australia. 

(1877)4 I.A. 86 = 3 C. 280=3 Sar 692 = 3 Suth. 394. 


Raise reports issued by Company — Accounts — Errors 

H — Liability for. 

It may be true, indeed, that for mere errors, in accounts 
3 r matters which would not come, within the ordinary 
:ope of their duties, but more properly within the proving 
f paid officers, the Directors might not be personally 
nswerable ; but we must express our opinion, that those 
*ho accept such an office are bound to have at least, a 
eneral knowledge of the affairs of the Company and to 
xercise due care and superintendence for the protection or 
:s interests (155-6). A Director is responsible for a fal^ 
eport issued by the Company to which he was privy (D>o; 
Dr. Lushington.) WILLIAM PATRICK GRANT, In re. 

(1860) 7 Moo. P.O. 141. 
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COBtPANT— 

Directors of — (Conid,) 

False reports issued by Compafty — Misappropria- 
tion of funds of Company — Liability as regards. 

No embarrassment, and no difficulty, can excuse pour- i 
traying, in false and delusive colours, the condition of the 
affairs of a Bank entrusted to the charge of its directors ; 
in absence of corrupt motives, no hope of saving a falling i 
Company can justify a violation of the deed, by which all I 
were bound, and a consequent misappropriation of the ' 
funds entrusted to their care, and misappropriated too so 
as to deceive both the shareholders and the public, by 
enhancing nominally, though not in reality, the value of 
the shares (l58-9). i^Dr. Lushington). WILLIAM PATRICK. 
Grant, In re. (1860) 7 Moo. P.C. 141. 

Misappropriation of funds — Liability as regards. See 

Company — Directors of — False report issued by 
company. (1850) 7 Moo. P.C. 141 (158-9 ). 

Purchase of shares— F raud or false representation 

inducing — Liability for — Conditions — Shareholders suit 
against director — Maintainability. 

The appellant was a .shareholder in a bank, and the res- 
pondent was a director of the bank. The appellant, by his 
suit, sought to make the respondent liable for alleged fraud 
or false representations made in his capacity of a bank 
director and a private individual and said to have induced 
the appellant to purchase shares in the bank. 

The verbal representations alleged to have been made by 
the respondent were found to be not proved. It was 
found that a false balance-sheet was issued for the half- 
year previous to appellant’s purchase of shares, that the 
respondent knew it to be false, but that the appellant in j 
buying the shares did not act upon any representation : 
contained in that balance-sheet, or made by the declaration 
of the ad interim dividend made on the basis thereof, and 
was not thereby induced to buy the shares. 

Held that the appellant failed to prove that in buying 
the shares he acted upon or was induced by any false repre- 
sentation for which the respondent was liable, and lliat his 
suit was rightly dismissed by the Courts below. i^Sir 
Richard Couchi) MaCAULIFFEz/ WILSON. 

(1898) 26 I.A. 6 = 21 A. 209 = 7 Sar. 405. 

Relation of^ to share holders and to Company — 

Fiduciary relation only to Company and not to share- 
holders. 

The directors of a Company are the agents of the Com- 
pany and not of the share-holders, and there is no privity 
l)etween the share-holders as such and the directors. The 
fiduciary relation of the directors is to the Company (204-5). 

Geoffrey Teignmouth Clarkson v. E. C. Davies. 

(1922) 32 M. li. T. 196 (P.C.). 

Firm of indvidual-men (R. W. & Co.)— Limited 
Company of samemen (R. W. &; Co., Ltd.). 

Distinction. 

The persona in the case of Robert Watson & Company, 
Limited, an incorporated persona is different from the 
persona in the case of Robert Watson and Company, a 
firm of individual men. Legal remedies at law' available 
against a limited company might not be the same as in the 
case of individuals (101-2). {Lord Shaxu). RaMKANAI 

Singh z^. Mathewson. (1916) 42IA.. 97 = 

42 C. 1029 (1041)= 17 M.L.T. 377 = 2 L.W. 666= 
19 O.W.N. 686 = 13 A.L.J. 634 = 21 C.L.J. 446 = 
17Bom. I,.R. 449 = 30 I.C. 56 = 29 M. L. J. 80. 

Holder of shares in Meaning of. 

Deceased share-holder whose name is continued on 

register of Company if a ’‘holder” of shares. See COM- 
PANY— PREFERENTIAL DIVIDEND. 

( 1394 ) 21 LA. 139 (146) = 19 B. 1. 


COMPANY— (C^^;/^./.) 

Liquidator. 

— See also COMPANY— AMALGAMATION AND COM- 
PANY-WINDING UP OF. 

Compromise with contributories or alleged contri- 
butories — What amounts to. 

A registered joint stock company in Bombay, with 
limited liability being in the course of voluntarily winding 
up under the Act of the Indian Legislature 19 of 1857, S. 
69, and the Official Liquidators having entered into an 
arrangement for compromise with a class of contributories, 
in discharge of their liabilities, for a specific sum, the Indian 
Companies (Act X of 1866), was passed. The Liquidators 
applied to the High Court under the said Act to ratify the 
compromise above entered into, w'hich the court according- 
ly sanctioned and ordered. 

Held that, under Ss. 173 and 174 of the Companies Act 
of 1866, the power of the liquidators extended to making a 
general compromise of claims upon contributories as a class 
abandoning an equal proportion in each case, notwith- 
standing the difference of position between the contributories 
or inquiring closely into the means of each individual 
contributory, and that the compromise in question was a 
conjpromise with contributories or alleged contributories, 
and consequently a compromise within the words of S. 
174 (3l). {Lord Justice Selwyn.) BANK OF HINDUSTAN, 

China, and Japan v. Eastern Financial asso- 
ciation. (1869) 13 M. I. A. 15 = 12 W. B. P. 0. 27 = 

3 B- L.R. P. C. 9=2 Suth. 250 = 2 Sar. 476. 

— Co mpromise with contributories or alleged contri- 
butories — Sanction of — Caution as regards — Necessity. 

The ptAver of sanctioning a compromise conferred by S. 
174 of the Indian Companies Act of 1866 is one of so wide 
and extensive a character, that it is doubtless one which 
ought to be exercised witii very great caution (34). {Lord 
Justice Sehvyn'). BANK OF HINDUSTAN, CHINA, AND 

Japan v. Eastern Financial assoclation 

(1869) 13 M. I. A. 15-12 W. E. P. C. 27 = 
3 B. L. E. 9 = 2 Suth. 250 = 2 Sar. 476. 

Compromise with contributories or alleged contri- 
butories — Sanction of — Courts power of. 

The words which are to be found in S. 174 of the Indian 
Companies Act of 1866, especially the words “ liabilities to 
calls, debts, and liabilities capable of resulting in debts, 
subsisting or supposed to subsist,” and the words “ alleged 
contributory,” plainly show that the compromises intended 
to l>e sanctioned might be entered into before the list of 
contributories had been settled, or the liabilities or compet- 
ence of the sliareholders had been ascertained (31). 

{Laid Justice Selwyn'). BANK OF HINDUSTAN, CHINA, 

AND Japan v. Eastern Financial Association. 

(1869) 13 M. I. A. 16 = 12 W. E. P. C. 27 = 
3 B. L. E. 9 = 2 Suth. 260 = 2 Sar. 476. 

Compromise with contributories or alleged contri- 
butories— Sanction of — Discretion of Indian courts as to — 
Privy Councils interference with. 

In a case in which, acting under the power conferred by 
S. 174 of the Indian Companies Act of 1866, the courts in 
India had sanctioned a compromise by the Liquidators of a 

company with contributoiies or alleged contributories, their 

Ia)rdsliips observed. “ In accordance with the principle 
upon which this Board has always acted, their Lordships 
would be extremely reluctant to interfere with the discretion 
of the courts in India when two courts there liad arrived at 
the same conclusion in such a case as this, unles it could be 
show’n that these courts had acted upon an erroneous 
principle. A que.stion respecting such a compromise as 
that which is now' under consideration is one falling in a 
peculiar manner within the discretion of the Judges before 
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COUPANY—iConlJ.) 

Liquidator— 

whom it is brought, and in this case that discretion appears to 
have been exercised with very great caution ” (34). (ZW 
Justice Selwyn). BANK OF HINDUSTAN, CHINA, AND 

Japan Eastern Financial Association. 

(1869) 13 M. I. A. 15 = 12 W. B. P. C. 27 = 
3 B. L. B. 9 = 2 Suth. 250 = 2 Sar. 476. 

Manager of. 

Liability of Stranger or of manager or manager's 

partner — Power to take over. 

The manager or managing director of a Mill company has 
no implied authority to purchase on behalf of his mill the 
liability of a stranger and still less of their own Manager or 
Manager’s partner in a private transaction of his own. {Sir 
George Farwell'). RaJA BAHADUR MOTILAL ShivlaL 

V . Bombay Cotton Manufacturing Co„ Ltd. 

(1915) 19 C. W. N. 621 = 17 M. L. T. 443 = 
21 C. L. J. 524 = 17 Bom. L. E. 484 = 2 L. W. 560 = 
(1915) M. W. N. 790=30 I. C. 59 = 28 M. L. J. 596. 

Shareholders’ suit for account against — Preliminary 

decree in — Resolution of company subsequent to. absolving 
defendant from liability for suit amount — If an adjustment 
of suit under O. 23, R. 3 of C. P. C. of 1908 — EfHcacy of. 
See C. P. C. OF 1908, O. 23, R. 3— ADJUSTMENT OF SUIT 
— COMPANY. (1923) 45 M. L. J. 763. 

Meeting of. 

Business to be transacted at — Notice of — I nsnfficiency 

of -^Shareholder's right to complain of — fCncnuledge prior 
on his part of such business — Effect. 

A shareholder of a company who knew even before a 
meeting of the company was held everything about the 
business to be transacted at the meeting cannot complain 
of the notice or the circular convening the meeting on the 
ground of insufficiency. {Lord Blanesbur gh'). PaRASHRAM 

Detaram Shamdasani V . Tata Industrial Bank, 
LTD (1928) 66 I. A. 274 = 52 B. 571 = 

30 Bom.L. B. 1116 = 28 L. W. 93 = 
32 C. W. N. 1038 = 110 I. C. 196 = 48 C. L. J. 436 = 

A. I. B. (1928) P. 0.180 = 66 M. I 4 . J. 697. 

Hearing at~— Denial to shareholder of — What 

amounts to. 

Where the question was whether a shareholder of a 
company was denied a hearing at a general meeting of the 
shareholders thereof, and it appeared that there was no 
organised opposition against him, but that, knowing that 
there was a very clearly expressed inclination by the other 
shareholders of a desire not to hear the shareholder in ques- 
tion further, the latter desisted from any further effort to 
make himself heard, held that the complaint of a denial of 
hearing was, in the circumstances, not well-founded. {Lord 
Blanesburgh). PARASHRAM DETARAM ShamdaSANI v. 

Tata Industrial Bank, Ltd. (1928) 66 1.A. 274 = 
52 B. 671 — 30 Bom. L. B. 1116 =28 L. W. 93 = 
32 C. W. N. 1038 = 110 I. C. 195 = 48 C. L. J. 436 = 

A. I. R. (1928) P. C. 180 = 56 M. L. J. 697 

Preferential dividend— Liability for. 

- Holdf*’ of share — Divideytd payable tOy and to his 
executor holding same — Death of shareholder leaving will 
^Estate fit for distribution but not in fact distributed — 
Shares in name of deceased — Effect. 

In 1863, the appellant Company was formed for the pur- 
pose of taking over the business of IF as a timber merchant. 
The company was registered with a nominal capital of 25 
lacs, divided into 1000 shares of Rs. 2,500 each. 

The terms and conditions of the transfer of the business 
to the company were embodied in an agreement dated 22-7- 
1864 made between W and the company and ratified and 
adopted by the company in general meeting and carried 


COMPANY-(rc?«/rt'.) 

Preferential dividend— Liability tQr^{Contd:) 

into effect. Cl. 12 of the agreement provided that, in 
consideration of the transfer of certain property, referred to 
as “ the fixed assets,” W should be entitled to have 
allotted to him 100 shares in the company of Rs. 2,500 each, 
but at the same time it declared that the company should 
not be bound to give their consent to or recognise as valid 
any assignment of the said 100 shares, or any of them, 
during a period of 5 years from the date of the registration 
of the company. Cl. 13, so far as material, was in these 
terms : “ In consideration of the transfer by the said W 
to the company of the premises hereby agreed to be trans- 
ferred ” — those premises consisted of timber already cut- 
live stock, stores, and plant — “ the said W his executors or 
administrators shall be entitled so long as he or they shall 
hold the said one hundred shares to an extra or preferential 
dividend.” 

On that agreement the parties acted, and W held the 
shares till he died in England in 1888. He left a will 
naming executors, two of whom survived him. The will 
was proved in England by one of his executors. As the 
attorney of that executor, the plaintiff — respondent obtained 
a grant of letters of administration, with the will annexed 
from the High Court at Bombay. The letters of adminis- 
tration were produced to the company, and they recogni- 
sed the title of the administrator by noting the letters 
of administration in the share register. The shares still 
stood in the name of IV\ but it w'as practically admitted 
that all the testator’s debts had been paid or satisfied. 

In a suit brought by the plaintiff-respondent for 
a declaration that Cl. 13 of the agreement was still 
in operation, and that the extra or preferential dividend 
payable under that clause was still payable and ought to be 
paid to the respondent as administrator of the estate of Wy 
heldy that so long as lV*s name was on the register, the 
company was bound to credit the proper dividends to his 
holding, and to recognise the title of his legal personal re- 
presentatives to receive any dividends which might be 
carried to his credit (146). 

The company are only concerned with the legal title to the 
shares; the legal title is that of /F, deceased ; and his legal 
personal representatives are entitled to whatever may be 
payable in respect of his shares (147). {Lord Macnaghtai) 

Bombay Burmah Trading Corporation v. Smith. 

(1894) 21 lA. 139 = 19 B. 1 = 6 Sar. 498. 

Proxy. 

Appointment of — Validity — ''Naming" of person in 

strict legal sense of term, in pcnoer of attorney— -Necessity — 
Description of him sufficient for all business purposes — 
Sufficiency of — Articles of Association of company — Con- 
St ruction. 

Heldy that, on the true construction of articles 64 and 66 
of the Articles of Association of a company, the appointment 
of a proxy could not be objected to on the ground that he 
was not named in the power of attorney appointing him, in 
the strict legal sense of the word “named”, that it was 
enough if he was sufficiently described in the proxy for all 
business purposes, and that the articles required nothing 
more (44). {Lord Lindley). BOMBAY Burmah TRADING 

Corporation v. dorabji Cursetji Shroff. 

(1904) 32 1.A. 39 = 29 B. 126 (132) = 7 Bom. L.B. 99 = 

2 A.L. J. 139 = 1 C.L. J. 150 = 8 Sar. 768. 

Voting by — Shareholder only to be proxy— Condi- 
tion of — Compliance with — Person nominated not qualified 
when proxy was signed but qualified when proxy was used-— 

Effect. . 

By the articles of association of a company voting oy 
proxy was allowed* Art. 65 of the said articles provided ; 
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Proxy— 

“ No person shall be appointed or have authority to act as a 
proxy who is not a shareholder in the company.” 

fields that to construe that article as requiring the person 
appointed to be a shareholder when the proxy was signed 
was to put too narrow a construction on the words, and that 
the article was complied with by his being so qualified at the 
time when he was called upon to act as proxy (44j. 

If an unqualified person is named in the proxy the nomi- 
nation is not an appointment in any effective sense ; his 
nomination does not become an appointment until he is 
qualified. In order to act something more is required he 
must be qualified, not only when appointed, but when he 
acts (44). {^Lord Lindley). BOMBAY — BURMAH TRAD- 
ING Corporation v. Dorabji Cursetji Shroff. 
(1904) 32 LA. 39 = 29 B. 126 (132) = 7 Bom. L.R. 99 = 

2 A.L.J. 139=1 O.L.J. 160 = 8Sar. 768. 


Batificatioc. 

Unauthorised and ultra vires transactions— Ratifica- 
tion of — Power of — Distinction. See COMPANY — UN- 
AUTHORISED AND ULTRA VIRES TRANSACTIONS. 

(1922) 32 M.L.T. 196 (203) (P.C.). 

Sale of assets and rights of— Consideration for. 

Directors— Compensation to, for loss of office — Sti- 

pulatton for — V alidity— Disclosure full and complete of 
main facts to parties interested — A^ecessity. 

In a case in which the business and effects of one com- 
pany were taken over by another it appeared that the con- 
sideration stated in the deed of transfer was not the full or 
true consideration for the sale and transfer, and that there 
was an additional consideration of a sum of money secretly 
bargained for and obtained by the directors of the company 
whose assets and rights were transferred. With regard to 
the payment and receipt of the said sum by the directors, 
the Chief Justice in appeal said; “ These gentlemen (the 
directors of the company whose assets and rights were trans- 
ferred) lost their offices as a result of the sale; it was rea.son- 
able for them to ask and to receive compensation for tlie | 
loss of their positions, and it was on this basis that the 
money they received was paid to them. I venture to think 
that the usual course in such a transaction as was entered 
into is to compensate officers who are deprived of their posi- 
tions as the result of it, and, in my view, the amounts allow 
ed as compensation in this case were reasonable.” ' 

Held, that a necessary basis for a payment of compensa 
tion such as the Chief Justice described was that there should 
1^ a full and complete disclosure to the parties interested of 
all the main facts (201-2). GEOFFREY TeigNMOUTH 
Clarkson v. E.G. Davies. (1922) 32 M.I 1 .T, 196 (P.C.). 

Sale of business and effects of one, to another 

company. 

Payment of amount by directors of purchasing com- 
pany to directors of company sold over and above considera- 
tion stated in deed of sale— Validity— Ratification of pay- 
ment by shareholders of both companies — Effect. See COM- 
PANY Unauthorised or ultra vires transaction 

(1922) 32 M.L.T. 196 P.C. (203). 


snares in. 

— Grant of, in consideration of establishing and prc 
ding working capital of company — Agreement for — Valid] 

Companies act of 1913, S. 105 (2). 

A.LE. (1928) P.C. 1- 

Holder of Meaning of — Deceased shareholder whi 
name IS contin^ued on register of company if a “holder ” 
shares. See Company — Preferential dividend. 

(1894) 21 1. A. 139 (146) = 19 B. 



COMPANY— (6' ontdf) 

Shares \xi~{Contdf) 

Dledge of Accession to shares pledged during 
period of pledge — Fresh shares issued payable out of divi- 
dends of old ones — Pledger's right to. 

During the period of pledge of certain shares in a com- 
pany, the company issued fresh shares, payable out of the 
dividends of the old one.s. 

Held . that the fresh shares so issued were clearly acces- 
sions to the shares expressly pledged or hypothecated, and 
the pledger or his representative was clearly entitled to re- 
cover the same (143-4). {Mr. Ameer AH,) MOTILAL 

Hirabhai 7'. Bai Mani. (1924) 62 IA 137 = 

49 B. 233 = 30 C.W.N. 5=A.LB. (1925) P.C. 86 = 

27 Bom. L.B. 455 = 86 LC. 368 = 

48 M.L.J. 648. 

Pledge of— Redemption of— Decree for— Accession 
to shares during period of pledge— Recoiery of fresh shares 
by pledger— Mode of— Execution— Separate suit. 

1 he pledger of certain shares in a company sued for and 

obtained a decree for redemption of the shares pledged It 

api^ared that during the period of the pledge, the company 

had issued fresh shares, payable out of the dividends of the 

shares expressly pledged. In execution of the decree for 

redemption, the pledger applied for the return of the fresh 
shares also. 


Held, that the question whether the pledger was entitled 
also to the fresh shares was one which related to the execu- 
tion. etc., of the decree, and could, under S. 47 of C.P.C. of 
1908, be decided in execution proceedings (142-3.) {Mr. 
Anuer Alt,) MOIIL.AL HIRABHAI v. BaI MaNI. 

(1924) 52 LA. 137 = 49 B. 233 = 30 C.W.N 6 = 
A.I.R. (1925) P.C. 86 = 27 Bom. L.R. 465 = 

86 I.C. 368=48 M.L.J. 648. 

Property in — Right to — Registered holder — Certifi- 
cate .yid transfer signed by^Person tn possession of-- 
Rights of. 


. T in JMiares in a coni- 

pany is only i„ the registered holder. The company is 

entitled to deal with the share-holder who is on the register 
and only a person who is on the register is in the full sense’ 
of the word owner of the share. But the title to get on the 
re^ster consists in the possession of a certificate together 
With a transfer signed by the registered holder (97) (Vis 
count MaNECKJI PeSTONJI BHARUCHA v 

Wadilai. Sarabhai & Co. (1926) 63 I. a. 92 = 

50 B. 360 = 24 A. L. J. 667 = 

28Boin.L.E.777 = 43 0.L.J.508 = 
(1926) M. W. N. 499 = 30 C W N 890- 

A.I.E. (1926) P C. 38 = 94 I.C, 824 = 61 M i j I 
SaU of— Contract for— Certificates and blank trans'- 
fers signed by registered holders of shares— Deliverv of— 
Sufficiency of-Certifieates and blank transfers so signed if 
goods under S. 76 of Contract Act. ^ ' 

A broker, who was not himself on a 'registered holder of 
shares ,n a company, sold a certain number of shares there- 
in on the Bombay Stock Exchange to one G for delivery on 
a specified date. To make good the delivery the broker 
acquired the requisite member of shares in the market from 
various brokers, and took from those brokers blank trans 
fers signed by the registered holders along with the corre 

spondmg certificates. Those certificates and blank transfers 
he handed over to 


Held, that the certificates and blank transfers signed bv 
the registered holders would be choses in action in Eneland 
but were, m India, by the terms of the Contract Act, goods 

By the definition of goods as every kind of moveable pro- 
perty, It is clear that, not only registered shares, but aiw thU 
class of choses in acUon are goods (98). {Viscount Dufl 
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Shares iu—iContd.) 

din), MaNECKJI PESTONJI BHARUCHA v. WaDILAL 

SaraBHAI. (1926) 63 I.A. 92 = 50 B. 360 = 

24 A,L.J. 657 = 28 Bom. L E. 777 = 43 C L.J. 508 = 

(1926)M.W.N. 499 = 80 C.W.N. 890 = 
A.I.E. (1926) P.C, 38=94 1. C. 824 = 51 M.L.J.l. 

' -Sale of Passing of property on — Pombay Stock 
Exchange Rules—Rule {c) of-^Scope and effect of. 

Rule C of the Bombay Stock Exchange provided : If the 
cheque given for the money of the shares will not be honour- 
ed at the bank on the day following the day when the 
cheque is given, the shares shall have to be returned imme- 
diately to the person selling (then), and the person purchas- 
ing them shall have to take away those shares having paid 
the rupees in cash before two o’clock on that very day. And 
if the person purchasing shall fail to do so, those shares will 
be sold off by auction before three o’clock. 

NeldihsX the rule could not be read as an express stipu- 
lation in the sense of S. 121 of the Contract Act, because it 
did not say what S. 121 provides must be said, and that the 
effect of that rule was not therefore to make the delivery 
not actual, but conditional, with the result that the property 
in the shares did not really pass till the cheque was honoured 

(98-9). 

The rule in question has, in truth, nothing to do with the 
perfection of contracts or the passing of property. The 
Contract Act settles that property is to pass on delivery. 
Delivery is a fact and the statutory result must follow. The 
rule in question is for quite another purpose. The buyer 
may be unable, from temporary embarrassment, to meet his 
cheque on an exact day. Time is of the essence of this 
ordinary contract of sale of shares ; therefore, he is enjoined 
by the rule to hand back the shares ; he is given the latitude 
of paying up till 2 o’clock, but if he does not do so then 
they are sold by the authorities, so as to fix, without further 
ado, the damages which are become due for breach of con- 
tract (99). iViscojmt Dunedin). MaNECKJI PeSTONJI 
BHARUCHA V. WADILAL SARABHAI. 

(1926) 63 I.A. 92 = 60 B. 360 = 
24 A.L.J. 667 = 28 Bom. L.R. 777 = 43 C.L.J. 508 = 

(1926)M.W.N. 499 = 30 C.W.N. 890 = 
A.I.E. (1926) P.C. 38 = 94 I.C. 824 = 

51 M. L. J. 1. 

Sale of by general description — Contract by broker 

for^Performance by broker of — Certificates and blank 
iraftsfers signed by registered holders of shares described^ 
Delivery of^ if enough. 

It would be an upset of all stock Exchange transactions if 
it were suggested that a broker who sold shares by general 
description did not implement his bargain by suppl 3 ring the 
buyer with certificates and blank transfers, signed by the 
registered holders of the shares described (97-8). (Piscount 
Dunedin.) MANECKJI PESTONJI BHARUCHA v. WADI- 
LAL SARABHAI & CO. (1926) 53 I.A. 92 = 60 B. 360 = 
24 A.Ii.J. 667=23 Bom. L.E. 777 = 43 C.L.J. 608 = 

(1926)M.W.N. 499 = 30 C.W.N. 890 = 
A.I.E. (1926) P.C. 38 = 94 I.C. 824 = 61 M. L. J. 1. 

Sale of unascertained — Certificates and blank trans^ 

fers signed by registered holders obtaiTted by vendor and de- 
livered to and accepted by purchaser — Effect — Unpaid pur- 
chase-money — Vendor's remedy in respect of — Return of 
certificates and blank transfers — Suit for — Maintainability 
against transferee thereof from buyer. 

Holder of shares in a company, sold on the Bombay Stock 
Exchange to one G 129 shares of the company for delivery 
on a specified date. To make good the delivery the broker 
acquired the requisite number of shares in the market, from- 
various brokers, and took from those brokers blank trans- 


COMPANY— (C^/rt'.) 

Shares i\i—{Contd.) 

fers signed by the registered holders along with the corre- 
sponding certificates. Those certificates and blank transfers 
he handed over to G, who gave the broker a cheque for the 
sum due under the contract. The certificates and blank 
transfers were handed by G to the 2nd defendant, who, in 
his turn, handed them over to the 3rd. The cheque being 
dishonoured, the broker brought a suit against G and the 
2nd and 3rd defendants for return of the certificates and 
blank transfers or otherwise for damages* 

Held though, at the time the contract was made the 
shares were not ascertained, still so soon as the broker 
(plaintiff) handed G the certificates and transfers, and G 
accepted them and gave the cheque, the goods become ascer- 
tained goods under S. 83 of the Contract Act, the sale was 
complete and the property passed. Held further, from that 
time onward the plaintiff could only sue G on the cheque, 
or for the price of the shares unpaid in respect that the 
cheque ha^ not been honoured, he had no longer any jus in 
re of the certificates and transfers ; he had no statutory Hen, 
for he had parted with possession, and, consequently, as he 
had no contract with defendants 2 and 3, he could not sue 
them for delivery of the shares, whether they had good title 
as against G or had not (98). {Viscount Dunedin). Ma- 
NECKJI PESTONJI BHARUCHA v. WADILAL SARABHAI & 

Co. (1926) 63 I.A. 92 = 60 B. 360 = 

24 A.L.J. 667 = 28 Bom. L.E. 777 =43 C.L.J. 608 = 

(1926) M.W.N. 499=30 C. W. N. 890 = 
A.I.E. (1926) P.C. 38 = 94 I.C. 824 = 61 M.L.J. 1. 


Sale of, by broker not himself a registered share- 
holder — Certificates and blank transfers signed by register- 
ed holder — Delivery to purchaser of-^VendoPs lien for 
unpaid purchase-money in case of. 

The law as to sellers lien in India is statutory and is con- 
tained in S. 95 and following sections of the Indian Contract 
Act (97). 

The two plaintiffs, neither of whom was the registered 
holder of shares of a company, sold certain of those shares 
to the 1st defendant on the Bombay Stock Exchange for 
delivery on a specified date. To make good the delivery, 
the 1st plaintiff, the 2nd plaintiff being his sub-broker, 
acquired the requisite number of shares in the market from 
various brokers, and took from those brokers blank trans- 
fers signed by the registered holders along with the corre- 
sponding certificates. Those certificates and blank transfers 
were handed to the 1st defendant, who gave a cheque for 
the sum due under the contract. The cheque Ijeing dis- 
honoured, the plaintiffs brought a .suit for the return of the 
certificates and blank transfers, w'hich had in the interval 
been handed by the 1st defendant to the other defendants, 
or otherwise for damages. 

It was contended that the 1st defendant was only an 
ostensible owner of the shares, and the plaintiff, who was 
the unpaid vendor, had the equity in them, and that, under 
the law of England, there would be an equitable lien in 
favour of the unpaid vendor, and that that law applied. 

Held, that such a view would be far-reaching in ordinary 
stock exchange transactions, that S. 95 of the Contract Act 
applied to the case, and that, under that section, unless there 
was possession, there was no lien (97). {Viscount Dunedin.) 
MaNECKJI PESTONJI BHARUCHA v. WaDILAL SARA- 
BHAI Sc CO. (1926) 63 I.A. 92 = 60 B- 360 = 

24 A L.J. 657=28 Bom. L.E. 777=43 C.L.J. 608 = 

(1926) M.W.N. 499=30 C.W.N. 890 = 
A.I.E. (1926) P.C. 38 = 94 I.C. 824 = 61 M.L.J. 1- 

-Transfer of — Right of — Resirictiofis on — Validity — 

Conditiosts. 

Shares in a company are pritna facie transferable. But 
there is no law which prevents the shareholders from con- 
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COMPANY— 

Shares in~(Co»/if.) 

tracting for value that they shall each submit to any rea- 
sonable restriction wh^ich they choose to agree to. It may be 
for the benefit of the company that, for instance, shares 
shall not be transferred to rivals in the Company’s trade. A 
restriction which precludes a shareholder altogether from 
transferring may Ije invalid, but a restriction which does no 
more than give a right of pre-emption is valid. In such 
a case the company may, where the tiansfer does not com- 
ply with the terms of the contract, refuse to register the 
same. {Lord IVnnbury). ONTARIO JOCKEY CLUB, LTD. 
Z'. Me Bride. (1927) 30 Bom. L.B. 1329 = 

6 O.W.N. 871 = 111 1.C. 337 = A.I.Kr. (1928) P.C. 291. 

Transferee of — Suit to enforce registration of trans- 
fer by^Parties — Transferor necessary party. 

To an action by the transferee of shares in a company 
to enforce registration of the same, i.e., for an order on the 
company to enter the transferee’s name on the register of 
members, the transferor of the shares is a necessary party. 
An order for rectification of the register cannot be made in 
the absence of the transferor, inasmuch as the order to put 
the transferee’s name on the registei is necessarily an order 
to take off the transferor’s name. {ford ITrcnbury). 

Ontario Jockey club, Ltd. ?>. McBride. 

(1927)30 Bom. L.R. 1329 5 O.W.N. 871 = 
111 I.C. 337 = A.I.R. (1928) P.C. 291. 

Shareholders of. 

Director.s — Amount fraudulently received by — Suit 

for recovery from them of — Judgment pri(jr and unsatisfied 
against one of them— No bar. Sec COMPANY — DirkCTOR.S 

— Amount fraudulently received by. 

(1922) 32 M.L.T. 196 (205) P C. 

Directors — Amount improperly received by — Suit 

for recovery from then> of — Parties — Company necesj^ary 
I)arty. See COMPANY — DIRECTORS — .\MOUNT IMPRO- 
PERLY received by. 

(1922) 32 M. li. T. 196 (204 5) P.C. 

Inspection of register of Company — Right of — 

Nature and extent of. .SVd’ CORPORATION — Me.MBER OF 
— iNSPECrnON OK BOOKS OF CORPORAI'ION. 

(1908) 35 I.A. 130 (136) = 32 B. 466 (476 7). 
— Proxy— Appointment of. Sec COMPANY — Proxy. 

Unauthorised and ultra vires transactions. 

Adoptiofi and apprinuil of such transactions by com- I 

pany — Distinction. 

There is a distinction between a transaction which is not I 
authorized by a company, and one which is ultra vires of I 
the company. A company cannot adopt or effectively ap- 
prove of what is ultra vires., but it can adopt and approve 
of what is merely unauthorized (203). GEOFFREY TeioN- 
MOUTH CLARKSON V. R. C. DAVIES. 

(1922) 32 M.L.T. 196 P.C. 

Sale of business and effects of one company to another 

— Payment of amou7tt by purchasing company to directors 
of Company sold — Arrangeme//t for., behoeoi directors of 
both companies— Unauthorised not ultra vires transaction — 
Ratification of paymtnt by shareholders of both campanies 
— Effect. 

In a case in which there was a sale of the assets and I 
undertaking of one company to another, it appeared that 
there was a secret arrangement between the directors of 
the company sold and the managing director of the purchas- I 
ing company that a further payment of ;^30,000 beyond I 
anything provided for or disclosed in the agreement of sale 
should be made out of the funds of the purchasing com- 
pany to the directors of the company sold. That payment I 
was made by the managing director of the purchasing 
company to the managing director of the company sold, I 


COMPANY— 

Unauthorised and ultra vires transactions 

~~{Contd.) 

who retained a portion of the amount to himself and distri- 
buted the remainder among his co-directors. 

It was contended that the ;^’30,000 transaction was ultra 

“vires. 

Hcldy over ruling the contention, that the transaction 
might have been unauthorized by either company, but that 
it could not be said to have been 7iltra vires (203). 

If the facts had been disclosed to the shareholders of 
either company they would have been quite entitled to ap- 
prove of the payment, and if they had done so, the pay- 
ment could not have been challenged (203). GEOFFREY 
Teignmouth Clarkson v. E. C. Davies. 

(1922) 32 M. L. T. 196 P.C. 
Winding up of, 

(See also Company— liquidator.) 

Liquidator — Decision against — Debenture-holders — 

Effect on — Failure of liquidator to appeal — Debetiture- 
holders — Application for being made parties and for leave 
io appeal — Right to make. 

The appellant, the secretary of a limited company, was 
granted by the company a charge upon unpaid calls. In 
the course of the winding up of the company, a petition was 
presented by the appellant to the District Court, asking for 
an order recognising the validity of the charge. The liqui- 
dator contended that the charge not having been regis- 
tered was not enforceable by the appellant, as he was an 
officer of the company when it was taken. The District 
Court decided in favour of the appellant, and no appeal 
was ever presented against the order. 

' I/ild that the official liquidator must be regarded as 
having represented on that application the debenture- 
holders and creditors as well as the company, and that so 
long as the order on tliat application stood it was conclu- 
sive in the winding up on all parties so represented (40). 

The official liquidator did not appeal. If any delienture- 
holder or other person interested desired to attack the deci- 
.sion it was open to him to ask that he should be made a 
party and should have leave to appeal. No such applica- 
tion was made (40). {yiscount Finlay.) KRISHNA 

Ayyangar V. Nallaperumal Pillai. 

(1919) 47 I. A. 33 = 43 M. 660 (562-3) = 

18 A.L. J. 489 = 22 Bom. L.E. 668 = 

28 M.L.T. 28 = (1920) M.W.N. 419=12 L.W. 92 = 

66 I.C. 163 = 38 M.L.J. 444. 

Order for — Setting aside of-^Application for 

Onus on applicant. 

Where a winding up order has been passed, an applicant, 
to have the order set aside, must allege and prove fraud. 
{Lord Puckmaster). TOM BOEVEY BaRRETTz^. AFRICAN 

Products, Ltd. (1928) lio I.C. 299 = 

A I.R. (1928) P.C. 261 (263) = 29 L.W. 72. 

Sale by Official Liquidator — Sanction by Court of^ 

Order granting — Setting aside of^ on appeal — Propriety-^ 
Sale best thing under circumstances — Effects 

In the matter of the winding-up of the Diamond Jubilee 
Flour Mills, the Additional District Judge made an order 
directing the sale of the Flour Mills of which the appel- 
lants had been in possession as lessees. Under the said 
order the appellants became the purchasers of the said 
Mills. Objections to the order were made on behalf of 
creditors on the ground that the price was inadequate. 
Those objections were over-ruled by the Additional Judge 
who decided that the price was a fair one having taken 
into consideration the fact that under the terms of the exist- 
ing lease no purchaser save the lessees could obtain vacant 
possession. On appeal the Chief Court set aside the sale 
order. 
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COMPANY— 

Winding up oi~{Contd), 

Held, reversing the Chief Court, that what the appellate 
Court had to determine was whether tdms sic stantibus 
the sale to the lessees which the Judge of First Instance 
had effected was the best thing that could l^e done, and that 
the court below had not put that question before itself. 
{Lord Phiilimorc.') BKHAKI T^AI.-BuLAKI KaM 7 ' 
Kundan T-AL. (1922) 27 C.W.N. 509 (612) = 

(1922) P.C. 361 32 M.L.T. (P.C.) 15 = 

(1922) M.W.N. 388 = 69 I. C. 356 = 47 M.L.J. 322. 

COMPANIES ACT (X OP 1866). 

- S. 174 — Liquidator— Compromise with contribu- 
tories or alleged contributories —What amounts to — Sanc- 
tion of. See ('OMPANY— Liquidator — Compromise 
WITH contributories, ETC. 

S. Object of. 

The words of S. 174 of the Indian Companies Act are 
very wide and general, and they are similar to those con- 
tained in S. 160 of the English Winding-up Act of 1862. 
It may be conjectured that the great amount of costs and 
expenses incurred in the winding-up of these Companies in- 
duced the Legislature to increa.se the powers of the court 
with respect to compromises, in order to the diminishing of 
the amount of those costs (31). {Lord Justice Scheyti) 
Bank of Hindustan, China and Japan Eastern 
Financial Association. (1869) 13 M.I.A. 15 = 
12 W.R.P.C. 27 = 3 B.L R. 9 = 2 Suth. 260 = 2 Sar. 476. 

COMPANIES ACT (VI OF 1882). 

S. 6 — Certificate of incorporation — Validity and 
effect of. See COMPANY — Certificate of incorpora- 
tion. (1912) 39 I. A. 237. 

S. 40 — Reason for enactment of. 

Probably this provision (S. 40) was introduced (into the 
Indian Act of 1882) because according to the Indian law 
the contract of an infant is not voidable but void, and it 
would lead to endless confusion and expense if the registrar 
were to take upon himself the duty of ascertaining whether 
the signatories to the memorandum were or were not of 
full age (244). {Lord Macpta^kten .') MOOSA OOOLAM 
ARIFF V. Ebrahim Goolam Ariff. 

(1912)39 I. A. 237 = 16 I.C. 70 = 23 M.L J. 215. 

S, Q^^Expi. — Secretary — Charge in fa7'our of — 

Omission to register — Effect. 

Held a charge given to the Secretary of a limited com- 
pany upon unpaid calls cannot be enforced by him unless it 
is^registered in accordance with S. 68 of the Indian ('om- 
panies Act. 1882, even though he has ceased to be an officer. 

The words “ as such ” in the Explanation to S. 68 of the 
Act should not be read as denoting the capacity in which 
the officers take the mortgages or charges. They are intro- 
duced simply as giving the reason for the inability to take 
advantage of the securities. The reason underlying the 
judgments, which the Explanation appears to have been 
intended to crystallise into the form of an enactment, was 
that officers entrusted with a duty as to registration could 
not take advantage of a security to them as to which this 
duty had been neglected by them. The words “ as such *’ 
relate simply to the prohibition under which they are as 
officers. The officers are forbidden as such because they 
are officers and were, therefore, bound to see to registration, 
to avail themselves of unregistered securities. The words 
in this sense are unnecessary but not insensible. The 
drafting is bad (43-4). {Viscount Finlay'). KRISHNA 

Ayyangar V. Nallaperumal Pillai. 

(1919) 47 I. A. 33 =43 M. 550 (566 6) = 
ISA. Ii. J. 489 = 22 Bom. L. B. 568 = 28 M. L. T. 28 = 
(1920) M. W. N. 419 = 12 L. W. 92 = 66 I. C. 163 = 

38 M. If. J. 444. 


COMPANIES ACT (Vni OP 1913). 

S, 106 (2) — Shares — Grant of^ in consideration of 
establishing and providing working capital for Company- 

Agreement for— Validity. 

The appellants were a company which organised building, 
mortgage and discount corporations and provided them 
with capital. In the course of their operations they promo- 
ted the respondent company. The respondent company 
was incorporated with a capital of 2,000,000 dollars, div- 
ded equally into perference and deferred shares, both the 
preference and the deferred shares having a face value of 
10 dollars apiece. In order to make the respondent com- 
pany effective as a business concern the Appellants conside- 
red that the system with which they were acquainted would 

need to be installed, and at the same time that they could 

raise the capital necessary for the purpose of carrying on 
the business which, in the main, consisted in financing the 
erection, purchases and sales of houses in selected spots. 
Accordingly, a proposition was prepared by the appellants 
and placed before the respondents which contained two 
proposals ; first, that the appellant company should start 
tlie business of the respondent company ; and secondly, that 
they should provide the necessary capital for carrying on its 
work. That capital was to be provided by the issue of the 
preference shares. Although the two proposals were in 
their nature independent, the proposition itself which was 
placed before the respondent company was a proposition in 
which both the two branches were closely associated, and 
they were not, and there were never intended to be, two 
separate and independent proposals. The Appellants* 
proposition was put before the directors of the respondent 
company, who considered and adopted it, and that adoption 
was confirmed by the Shareholders. 

Pursuant to that proposal and acceptance, two agreements 
were prepared. The first was one which referred to the 
proposition in unity, that had been accepted, and stated in 
the first recital the arrangements for providing the necessary 
experience and the assistance for establishing the business 
and in the second recital the agreement for providing the 
working capital by underwriting or sale of the company’s 
shares. After those two recitals the operative part of the 
agreement began. In its first clause it provided that the 
appellants should instal its business system, provide the 
necessary office place, and do the necessary clerical work, 
and in the second, the appellant company agreed to enter 
into a separate agreement compelling it to underwrite or 
sell all of the preferred shares of the company at the 
original agreed commission. Following on these two recitals 
and the carrying out of those two provisions about the 
business and the issuing of the shares para. 3 of the agree- 
ment was as follows : — The consideration payable by the 
second party to the first party for the foregoing is hereby 
fixed at 99,983 shares of the common stock of the second 
party, to be issued to the first party as fully paid and non- 
assessable upon the first party executing this agreement 
and the further agreement with reference to the obtaining 
of the second party’s working capital hereinbefore 
referred to.” 


The second agreement, which was executed subsequently, 
also showed that there had been, as consi'Ieration for the 
dual obligaiion cast upon the appellants, the duty cast 
upon the respondents of issuing 99,983 shares of the com- 


lon stock as fully paid. 

Held that the transaction entered into by the respondent 
ompany was in direct defiance of the provisions of S. 100 
2) of the Ontario Companies Act of 1914 (corresponding to 
1 . 105 (2) of the Indian Companies Act of 1913) and was, 
lerefore, ultra vires the company. {Lord Puckmasterh 
lANKiNG Service Corporation, ltd. v. Toronto 
iNANCE Corporation, Ltd. 

(1928) A. I. B. 1928 P. 0. 143 = 116 I. O. 748. 
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COMPANIES ACT (VIII OP 1913;— (C<p«W.) 

“ S. 163 — Compromise or arrangement between com- 
pany and creditors — Date from which compromise is bind- 
— Date of arrangement or date of its sanction by court. 

Under S. l53 of the Indian Companies Act, I9l3, a 
compromise or arrangement between a company and its 
creditors which has been agreed by a three-fourths majority 
becomes binding upon all the creditors from the date when 
it is arrived at, subject to subsequent sanction by the 
court. If that sanction be refused, the agreement is with- 
out effect. But it is not the case that the agreement is 
to take effect from the date of sanction. 

It is the proceeding of the meeting that is to be binding, 
provided only that it does not fail to be subsequenily 
sanctioned, {discount J7a/dane.) RaGHUBar DavAL 7'. 
Bank OF Upper INDIA. Ltd. (1919) 46 1. A. 135- 
41 A. 666-17 A. L. J. 633-23 C. W. N. 697- 
21 Bom. L. B. 481-22 O. C. 106 = 30 C. L. J. 214 
26 M. L. T. 178 = 10 L. W. 374 =(1919) M. W. N. 500- 

50 I. C. 429= 36 M. L. J. 526. 

Mortgage by company for a stated sum — Scheme for, 

approi'ed by share-holders — Mortgage for an ijtcrcased sum 
— Sanction by Court of — Validity. 

After a winding up order had been made on a credi- 
tor’s petition, the Court directed a meeting of share- 
holders of the company to be held to decide whetiier they 
would accept a scheme (l>elieved by aP parties and the . 
C ourt to l)e one under S. 153 of the Indian Companies Act 
of 1913) put forward by one K' to advance a sum of 
Ks. ten lacs on mortgage and alternatively to purchase the 
company at eleven lacs fifty thousand. ,A meeting of the 
share-holders was duly held , and K's S( heme was ac< epted 
by a large majority. The approval of the meeting was not, 
however, taken subject to modifications to be aj>i)roved l^y 
the court. Subsequently that the advance of Ks. ten lacs was 
not sufficient, and that a further advance of Ks. ()2.n00 was 
necessary. K agreed to make the further advance, and Ins 
scheme was approved by the court which directed a mort- 
gage-deed to be executed in favour of K for the sum of 
Rs. ten lacs and Rs. 62,000. The assent of the share-holders 
to the amended scheme was, however, not obtained, and, in 
the circumstances of the case, it was not possible to say that 
the amended scheme had been approved by the share- 
holders at the meeting held to consider K's scheme or that 

they had implied by assented to an increased advance of 
Rs. 62,000. 

ffeld. that the share-holders of the company could not be 
held to have assented to the amended scheme, aiul that the 
orders of the court approving the same and directing the 
preparation of a mortgage-deed pursuant to the same should 
be set aside, {ford Atkin.') KaMLAPAT MOTI Lal r. 

Union Indian Sugar Mills Co., ltd. 

(1929) A. I. R. (1929) P. C. 256. 

Scheme under — I^lea that a scheme is not a — Main- 
tainability of., in Prhy Council appeal — Court heUno 
proceeding on footing that scheme was one under S. 153. 

Held, in such a case, that in the Privy Council appeal the 
case must be dealt with on the footing that the scheme was 
one under S. 153, and that it was not a mere scheme for 

^o^pany’s affairs which the Court could in 

e liquidation approve without the necessity of having it 
approved by the share holders. {Lord Atkin.) Kamla- 
PAT V. Union Indian Sugar Mills Co. ltd. 

(1929) A. I. B. (1929) P. C. 266. 

— —Scheme imder — Share-holders' consent to — Modifica- 
lo be approved by court^Consent subject to—Practice 
of taking, tn carefully drawn schemes. 

e approval of the meeting of the share holders (to a 

scheme under S. I53 of the Companies Act of 1913) was 


COMPANIES ACT (VIII OP lQXZ)^{Conid.) 

not taken as is usual in carefully drawn schemes subject to 
modifications to be approved by the Court. {Lord Atkin.) 

Kamlapatz/. Union Indian Sugar Mills Co., Ltd. 

(1929) A. I. R. (1929) P. C, 266. 

S. 164— Winding-up of company — Jurisdiction in 

respect of — Additional District Judge — Jurisdiction of*— 
Punjab Courts Act of 1888, S. 6— Effect. See PUNJAB 
COURTS Act of 1888, S. 6. 

(1922) 27 C. W. N. 500 (610) =47 M. L. J. 322. 

'S. 213 — Amalgamation of — Scheme of. See COM- 
PANY — Amalgamation of. 

Ss. 236 and 202 — Misfeasance summons proceeding 

— Order of Bench of two judges of High Court on its ori- 
ginal side — Privy Council appeal direct from — Right of. 
When two judges of a High Court forming a Bench on 
its Original Side pass an order in a misfeasance summons 
proceeding in the exercise of the court's power to assess 
damages against delinquent directors, etc., under S. 235 of 
the Indian Companies Act of I9l3, there is a right of appeal 
against that order direct to the Privy Council. {Lord 
Pillimorc). NATIONAL BANK OF UPPER INDIA v. 

Bishambhar Nath. (1927)4 O. W.N. 686. 

COMPENSATION. 

Claims for — Basis of — Statutory prcn'isions. 

Compensation claims are statutory, and depend on 
statutory provisions (63). {Lord Parmoar.) SISTERS OF 

Charity of Rockingham v. King. 

(1922) 32 M. L. T. 62 P, C. 

COMPROMISE. 

{See also FA.MII.Y ARRANGEMENT AND HINDU 

LAW— Compromise and Family Arrangement.) 
Appkai. — compromise pending. 

Consensus ad idem — ABSENCE OF. 

Consider a'hon for. 

CON.STRUC'llON OF. 

Decree on foot of. 

Doubtfui. rights— Compromise of. 

Executed compromise — Suit to restrain acts 

DONE IN CONTRAVENTION OF. 

Execution of. 

Fraud Vitiating. 

Hindu P'amilv— Members of— Compromise be- 
tween, dividing estate— Rights of parties. 
Legal Practitioner. 

Litigation. 

Maintenance— Claim for— Permanent arrange- 
ment based on. 

Offer of — Inference of admission of justice 
of demand from. 

Right to insist upon— Estoppel. 

Seiting aside of. 

Specific Performance— Compromise capable of. 
Suit— Compromise of. 

Terms real of— Evidence. 

Appeal— Compromise pending. 

Decree not in accordance with — Validity— Remedy 

of aggrieved party. See APPEAL— COMPROMISE PENDING. 

(1872) Sup. I. A. 135 (146). 
Consensus ad idem— Absence of. 

Binding nature of compromise in case of. 

On the representation of counsel on both sides that a part- 
heard buit was likely to be settled, it was passed over. 
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COMPROMISE— 

Consensus ad idem— Al)sence 

Later in the day counsel for the defendant stated that the 
case was settled and that the terms would be pat in later. 
What really happened was that counsel for both sides left 
the amount to which the plaintiff was entitled to be fixed by 
Mr. C. the leading counsel for the defendant, that Mr. C. 
mentionefl a certain sum. but that, on being informed of it, 

the plaintiff repudiated tlie suggestion that ^Tr. C’s opinion 

was final. 

On an application by the defendant for a decree to be 
passed in accordance with the settlement, held that the par- 
ties were not ad idem in connection with the compromise, 

and that the same had thus failed as a settlement of the suit 
between the parties. 

"though the impression upon the minds of counsel for 
Doth parti6S was that a settlement had been achieved, yet in 
point of fact there was a misapprehension as to the exact 
ambit of the terms of that agreement. The defendant’s 
counsel was under the impression that Mr. C’s interposition 
was merely to be accepted as a leading and predominant 
element in contributing to the compromise, while the plain- 
tiff’s counsel thought that it was to be conclusive. {Lord 

Shaiv.) JAGATPUT SiNGH 7-. PUKAN CHAND NaHAITA 

(1924) 26 Bom. L. R. 772 -(1924) M. W. N. 646 = 

35 M. L. T. 136 20 L. W. 571 = 

A. I. B. (1924) P.C. 200 = 10 O. & A. L. R. 1011 = 

83 I. C. 380 = 47 M. L. J. 136 (144 5). 
Consideration for. 

Benefit gained under compromise — Consideration 

apart from — Necessity. See AGREEMENT — Validity. 

(1928)56 I. A. 104(109). 

Executed or executory — Adopted son and alienee loho 

would be reversioner but for adoption — Compromise between 
— Consideration executory — Failure of — Rii^hts of parties 

on, 

A compromise of suit made between the adopted son of 
the last male owner and an alienee who was reversioner but 
for adoption, to the effect that the alienee should not ques- 
tion the title of the adopted son thereafter, and that the 
latter should confirm a portion of the patni leases and also 
agree to settle on the wife of the alienee benanii for the 
latter in permanent ijara certain other pro|x?rties when it 
should come into his khas possession is not for an executed 
consideration. 

The consideration for the compromise was to obtain secu- 
rity of the adopted son’s title to the Zemindari and immunity 
from future attacks, and where the alienee immediately after 
Such compromise questioned the title of the adopted son, 
there was a failure of consideration so as to disentitle the 
alienee and his heirs from claiming specific performance of 
the remaining parts of the agreement. 

Although there is no necessary inconsistency in a party 
who has unsuccessfully tried to rescind an agreement after- 
wards claiming performance of it, yet where the conduct of 
the party is such as to amount to a total failure of consi- 
deration and is at variance with and amounts to a subver- 
sion of the relation intended to be established by the agree- 
ment, he will not be entitled to claim specific performance. 
(Lord Davey.') SriSH CHANDRA ROY v. ROY BanOMALI 

Rai. (1904) 311. A. 107 = 31 0.584 = 8 C. W. N. 594 = 

6 Bom. L. B. 501 = 2 A. L. J. 31 = 8 Sar. 677 = 

14 M. L. J. 186. 

Failure of executory —Rights of parties on. See 

COMPROMISE^CONSIDERATION FOR— EXECUTED OR 

executory, (1904) 31 1. A. 107=31 C. 684 


COMPROMISE— (Ow/rf.) 

Construction of. 

— Annuity-Payment of, to grantee and his heirs— 
Collateral heirs if included — Charge on estate if created 
—Enforceability of payment against grantor's successors. 

By a compromise which passed between the ancestor of 
the appellant and the ancestor, though not the lineal ances- 
tor, of the respondent, each of the said ancestors claiming 
an impartible Zemindari, it was provided that, the ancestor 
of the respondent relinquishing his claim, the ancestor of 
the appellant and her heirs should hold the Zemindari and 
should pay a specified annuity to the ancestor of the respon 
dent and his heirs. upon a construction of the com- 

promise, that the payment of the annuity was not limited to 
the lineal heirs of the grantee; that the annuity was a charge 
upon the estate and that the agreement was enforceable 
against the grantor’s successors so long as there were lineal 
or collateral heirs of the grantee. (Lord Phillimore.) RaJA 
OF RAMNAD V. Sundara Pandyasami Tewar. 

(1918) 46 I. A. 64 (68-9) = 42 M. 681 (686-6) = 
17 A. L. J. 163 = 23 C. W. N. 549 = 29 C. L. J. 661 = 
25 M. li. T. 400 = 10 L. W. 322 = (1919) M. W. N. 611 = 
21 Bom. L. R. 885=49 I. C. 704 = 36 M. L. J. 164. 

Antecedent title — Acknoivled gment and definition of 

— Creation of title for first time — Compromise having 
effect of — Test. 

R died in 1851. ' D, his only son having predeceased him 
without male issue, R's property would have descended to A', 
his daughter’s son, whose widow was the respondent. The 
appellant and her sister, the daughters of D, however, con- 
tended that R had, during the lifetime of D, become a 
Mahomedan, and that his ancestral property had, therefore, 
according to Hindu law, vested in D. Disputes, therefore, 
arose between the widows of R and of D as to the right to 
succeed to the property of A, and those disputes were, after 
the deaths of the respective widows of A & of D. renewed 
between A , on the one hand, and the appellant and her 
sister, on the other. To put an end to those disputes, K, on 
the one hand, and the appellant and her sister, on the other, 
effected a compromise, which was embodied in a deed of 
agreement. 

The agreement was as follows ; “ We do hereby declare 
that regarding the dispute which existed for all the houses, 
lands, and property left by A, whether moveable or immove- 
able, ancestral, or self-acquired, in the custody of the Court 
of Wards, situated in the District of Bareilly, etc., and in the 
province of Oudh, we have come to amicable terms, and 
agreed to regard the whole property as if It were one rupee, 
and to divide it in the following shares : annas as the 
share of A", 4^ annas as the share of C (the appellant’s sister) 
and annas as the share of Af (the appellant). According 
to these rates the whole of the property shall be divided 
amongst the above, agreeably to a ounchayat to be convened 
for the purpose. That we shall not retract from this pro- 
posed division.” 

Held, that the agreement assumed that the .parties were 
severally claiming, by virtue of .some right of inheritance, 
the property of R \ that there w^ere questions betw'een them 
which might disturb the rights which each claimed, and it 
was better instead of a long litigation to settle those rights, 
and that they did settle them by arriving at that agreement, 
which provided that the property should be held in certain 
shares, and should be divided according to those shares 

(164 5). 

The compromise is based on the assumption that there 
w’as an antecedent title of some kind in the parties, and the 
agreement acknowledges and defines what that title is. The 
appellant’s claim to recover the shares of the properties 
assigned to her and her sister (in whose right also the appel- 
lant claimerl) under the compromise does not rest on con- 
tract only, but upon a title to the laqd acknowledged and 
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Construction 

defined by the contract, which is part only of the evidence 
of the appellant to prove her title, and not all her case 
(166). {Sir Montague E. Smith?) RaNI Mewa Kuwar v. 
Rani Hulas Kuwar. (1874) 1 1. A. 167 = 

13 B. 34 . R. 312 = 3 Sar. 354 = R. & J’s No. 27. 
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. ^^Covenant to pay out of obligor’s share of inheritance 

in particular estate — liability under — E.state insolvent and 
obligor inheriting nothing — Effect. See COMPROMISE — 

Construction— Payment out of obligor’s Sh.are 

OF INHERITANCE IN PARTICULAR ESTATE. 

Estate conveyed — Proprietary right— Dispute be- 
tween shafets as to — Division of estate between them — Com- 
promise f/Wx— Naslan-bad-naslan— of— 

Effect. 

Disputes which had existed for several years about the 
proprietary right respecting talooka .S' between G, talucjdar, 
U and who were all descendants of a common grand- 
father, were set at rest by a compromise by which the 
whole e.state was divided into certain -stated shares among 

them. The compromise expressly provided that the divb 

sion was to hold good for ever, and to descend from genera 
tion to generation - naslan-bad-nas/an. 

Ileld^ on a construction of the compromise, that the true 

intention of the parties was to give to all alike the same 

amount of interest in the shares conceded to them, viz that 

absolute ownership which each was claiming for himself in 

the whole or part of the properly, and that each sharer took 

an absolute interest in the share of the property allotted to 
him (17). 

The insertion of the words, nasi an-bad -naslan , in the 
razinamah would be conclusive in itself ; but, lookiim to 
the expressed objects of the razinamah, their Lord-hips 
would have come to the same conclusion even if words of a 
less peremptory character had been used (16-7). (Lord 
//obhouse). ThaKUR HarihaR RuKSH r. THAKUR 
Uman PaRSHAD. (1886) 14 I A 7 = 

14 C. 296 (307-8) = 4 Sar. 766. 

Hindu Law— Joint family— Members of— Ancestral 
property— Agreement to divide— Meaning of “ancestral pro- 
perty m. See Hindu Law — Joint e.\mily— Members 
OF— Ancestral Property, (1859) 8 M.I.A. 91 (96-7). 


■Hindu Law— Joint family— Members of— Compro- 
mise between, dividing properly -Division in status with- 
^t division by metes and bounds— What amounts to. 

Hindu Law — Joint family — Partition — Division 

IN STATUS without DIVISION BY METES AND BOUNDS. 

(1870) 13 M.I.A. 497(517)* 

——Hindu Law — Joint family— Partition— Religious 
ceremoni^— Performance of— Allotment of property to one 
mem^r for-Non-performance of ceremonies by ^at 

h performance thereof by another at his own 
cost buit by latter to recover amount bpent from former 

si;”e retaining his 

Law ® property allotted— Effect. See HINDU 

MONiK •^amiuy-Pakt.tion-Kel.gious cere 

(1869; 12 M.I A. 380 (393-4), 

ceremoJdes^pJ'f'^ ~ —Partition— Religious 

one member for-^ W<fhTof ?h 7 

c^remlTes °no1‘r perform^anL of 

Partition Law-Joint Family- 

EARTITION— Religious ceremonies. 

(1869) 12 MI. A 380(396). 
44 


COMPROMISE- (6'o«/r/.) 

Construction ot—{Contd.) 

A document of this character (compromise) between 
natives should not be construed narrowly, by a strict 
interpretation of the literal meaning of the words. Its 
object and general spirit are the be.st keys to the interpre- 
tation of language probably not very carefully studied. 
{/.ord Cairns). Sri GAJ.tPATHt RaDHIKA PaTI'A 

Maha Devi Gaku v. Sri Gajap.ai hi Nilamani Paita 
.\IAHA Devi Garu. (1870) 13 M.I.A. 497 (509) = 

14 W. R. P, C. 33 = 6 B. L. R. 202 = 

2 Suth. 365 = 2 Sar. 601. 

arrangement providing for share to 
member whose right to it ha t been deeid.d against-Con- 

‘ '/■ condition precedent to. 

G, a Mahomedan, died leaving behind him 3 wives and 

children b> each of them. A was one of his daughters by 
h.s second wife. She, her three si.sters. and one 7f the 

^•717 f; a will, executed by him and of 

which his eldest son had obtained probate, .set aside and 

to obtain possession of the respective plaintiffs’ separate 

shares of G’x estate. The other wivL of oLn^reri 

children disputed the validity of G'.r .second marriage ancl 

of the legitimacy of the offspring by her. That litilation 
was compromised. A’, however, did not join in thafeon, 

ewT'' t ] ■'^'^‘-■cessfully to a decree in the Sub- 

(urt. That decision was reversed on appeal by the Hiph 

Court the High Court holding that the second m 7 Lge w^ 

invalid and that A' was illegitimate and took n7 sh^r? 

Council to the Privy 


Pending that appeal to the Privy Couucil an ekrarnama 
wa.s e.\eciited, which, inter alio. fi.\ed ihe .shares of the res- 
pec ive heir.s and provided that no claim incon.sistent there- 
with should be made by any of them, and provided for the 

mopeHvofGi, "f "'^“’'e in the immoveable 

High Court. Thr^rpea” to ZpZ? 

lac,. p“ r, s'thr.s.'is “■ 
at=a!a'r.S 

give A the 1/j. gundahs share in the estate of G (73) 

The ekrar no doubt appears at first sight to have bepn 
designed to secure to A' the 17^ gundahs fhare from whkh 
^ mauers then stood, she was barred by the decree of th^ 
High Court. It is. however, evident that If earoer^n 
signing became thereupon bound to each oth»r 
signing to allow this provision to L ca^rie^ ont '7'"? 
make it effective himself, so far as h^ow^^ 
was concerned, those who signed mieht ^ 
those who did not be placecffra porifioLreoSf 
able personal liability. The admission of L to a 

share in the estate to which, as the decre in the partirion 

suit against her then stood, she was not entitled a 

wou d, of course pra tanto. diminish all the other partk,': 

pants shares, and if those who did not sign were to cm 

her right to admission as a participant with success "w 

would share in proportion to a greater extent .u ^ 

who had signed, would share ?o f Ss extenr In 

as between those who signed and tho" who did nor^he 

former class must suffer if the latter should insist on S 
deciee as It stood. ‘ msist on the 

If, on the other hand, the article were to be re-iH 

would be read, say. in a crf^iTr*r’c as it 

> in a creaitor s composition deed, that is 
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COMPEOMISE— 

Construction of—iContd.) 

if the consideration upon which each party became bound 
were the execution of the deed by all the others, so that a 
mutual obligation of all to all must arise before any parti- 
cular party could be bound, the w^orking of the article would 
l>e simple, and when all had signed a complete settlement 
would have been provided for. This seems to have been 
the main issue before the High Court upon the construction 
of the Ekrarnama. {Lord Sumner?) KaRIMUNNESSA 

Khatun V. Mahomed Fazlul Karim. 

(1924) 88 I.C. 149 = A. I. E. 1925 (P. C.) 70 (73\ 

-• Payment out of obligor's share of itiheritance in a 

particular estate — Coz'cnant for — Estate insolvent and obli- 
gor inheriting nothing — Liability of obligor to pay in case 
of — Deed — Constructio)i — Contemporaneous deed in favour 
of stranger — Admissibility in evidence of. 

On the death of a Mohamedan, who had taken two mort- 
gages in the name of his son A, disputes arose between A 
and the other heirs of the deceased as to the right to the 
said mortgages, and proceedings for the administration of the 
deceased’s estate were commenced. Ultimately an agreement 
was come to between A and the other heirs whereby A, “in 
consideration of Ks. 25,000, and in manner hereinafter ap- 
pearing, and of the covenants on the part of the said heirs 
hereinafter contained” agreed to forego all interest in the 
mortgages, and to assign the mortgages to the receiver of 
the estate of the deceased, who had been appointed in the 
proceedings. Cl. 2 of the agreement, the material clause, 
provided : — 

The said heirs jointly and severally covenant with the 
said claimant A that in consideration of the aforesaid re- 
lease by him, and of the covenants on his part, they shall 
pay to the said claimant or allow him to withdraw out of 
the amounts realised on the said mortgages, the sum of 
Rs. 25,000, which sum shall be payable to the said claimant 
out of the moneys realised on the said mortgages, which sum 
and the costs and expenses of realisation to be first paid 
out of all such realisations. And that in the event of the 
said sum of Rs. 25, 000 not being sanctioned by the Court 
in the said suit — the suit for administration — then the said 
heirs shall out of their shares of inheritance in the estate of 
the said deceased pay to the said claimant the said sum of 
Rs. 25,000 which sum the said heirs shall contribute 
amongst themselves in the proportion in which they inherit 
in the estate of the said deceased. 

The agreement was not sanctioned by the Court in the 
administration suit. The estate turned out to be insolvent, 
and the creditors had not received their debts in full. The 
sum of Rs. 25,000 or such interest therein as belonged to A 
was by him assigned to the respondents who instituted the 
suit out of which the appeal arose for the payment of the 
said sum. Held that in the events which happened the only 
obligation to pay under the agreement was an obligation to 
pay out of the inheritance, and not othenvise, and that 
obligation had not matured. 

“By the agreement the heirs Ixmnd themselves in the 
event of the agreement not being sanctioned by the Court 
to pay this sum of Rs. 25,000 out of their shares of the in- 
heritance, and it was provided that they should contribute 
the sum as among themselves in the proportions in which 
they inherited in the estate. As matters have turned out 
they have no shares in the inheritance, and they inherit 
nothing from the estate. The fund out of which they were 
to make payment is therefore non-existent, and their liabi- 
lity has not arisen. It is alleged on behalf of the resjwn- 
dents that on the true reading of the agreement there is a 
personal covenant to pay, coupled with a charge in one alter- 
native upon the amounts realised from the mortgages, and 
in the other alternative (which happened) on the beneficial 


COMPEOMISE— (C^7///^.) 

Construction til—{Contd?) 

interest of the heirs in the estate. But their Lordships can- 
not so read the document.” 

Held further. Quaere : whether another agreement of even 
date entered into by the said heirs with the creditors could 
be used for the purpose of affecting the construction of the 
agreement of compromise between A and the other heirs re- 
ferred to above. {discount Cai'e.^ SOOLEMA Bee Bee 
V. S,S.A.O. Chetty Firm. (1919. 23rd May) High 
Court Pile for 1919 (P.C.A. 64 of 1918). 

Specific Performance — Terms of compromise if 

capable of. Sc'’ C. P. C. OF 1908—0. 23, R. 3 — COM- 
PROMISE-CONSTRUCTION. (1927) 63 M. L. J. 346. 

Vested remainder — Contingent estate — Mahomedan 

sons — Estate limited to take effect in favour of, after mother's 
death — Nature of. 

A deed of compromise between a Mahomedan widow and 
the sons of her deceased husband provided that the widow 
should, during her lifetime, continue as theretofore to hold 
possession of and be mistress of a talooka, and manage the 
estate through agents, but that she should not, without any 
special emergency, alienate any property so as to deprive the 
sons of their right, and that after her death the two sons 
should possess and enjoy each one half of the entire ilaka, 
and that so long as the widow might be living the sons 
should obey her. . 

Held that, on the true construction of the compromise, 
the interest of the sons, if any, created by the compromise 
must be regarded as future, and contingent upon the event 
of their surviving the widow, and that it would be opposed 
to the Mahomedan law to hold that the deed created in them 
vested interests which passed to their heirs on their death in 
the lifetime of the widow (lOO). {Sir Richard Couch?) 

ABDUL Walid Khan v. mussumat nuran Bibi. 

(1885) 12 I. A. 91 = 11 C. 697 (607-8) = 4 Sar. 627. 

-Will*— Legatees under — Arrangement between, and 

testator’s widow giving entire property to one of legatees — 
Validity — Writing — Necessity — Estate taken in additional 
share. See HINDU LAW — FAMILY ARRANGEMENT — 

Construction- -Estate taken. 

(1898) 25 I. A. 84 = 21 M. 299. 
Decree on foot of. 

Rights of parties thcreafter^Basis of — Decree and 

not compromise. 

Where parties enter into a compromise by which the 
status of one party as under-proprielor is recognised and a 
certain amount of rent is made payable to the other party 
and the compromise is carried into effect by a decree being 
passed in accordance therewith, the agreement is merged in 
the decree and the obligation to pay rent is derived from 
the status of under-proprietor established by the decree, and 
not from the previous agreement, which furnished the mate- 
rials upon which the decree is based. Where the rent provi- 
ded for was left in arrear and a suit was brought for the 
recovery of the arrears with interest, held that the suit was 
not a suit for breach of contract within the meaning of 
S. 73 of the Contract Act. {Lord Davey.) ThakUR GANESH 

Bakhsh V. Thakur Harihar Bakhsh. 

(1904) 31 I. A. 116 = 26 A. 299 (309) = 8 C. W. N. 621 = 

6 Bom. L. E. 605 = 7 O. C. 116 = 8 Sar. 628 = 

14 M. Ii. J. 190. 

Right to — Consensus ad idem in regard to compro- 
mise — Absence of — Effect. See COMPROMISE — CONSEN- 
SUS AD IDEM. 

(1924) 47 M. Ii. J. 136 (144-6). 

Setting aside of— Grounds — Sanction of mperior 

authority — Compromise subject to— Decree on foot oL 
ing sanction and vfith liberty to apply for review in case 
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COMPROMISE— ) 

Decree on foot 

cf prejudice— Refusal of such sancliou—Re opening of 
decree on ground of. 

The manager of the Court of Wards effected a compro- 
mise with claimants on the estate, the compromise being, 
however, expressly made subject to the sanction of the Com- 
missioner. The plaintiffs appellants represented to the 
Court that the manager had recommended a settlement, and 
prayed the Court to postpone the case uutil the Commissioner 
had sanctioned the compromise. The Court refused to 
postpone the case, and made a decree on foot of the com- 
promise, with an express reservation that, in the event of 
the decree being contrary to the order of approval of the 
Commi^ioner and being prejudicial to either of the contend- 
ing parties, they should be at liberty to present a petition 
for review of judgment and thus obviate the damage accru- 
ing to them. Two months afterwards the Commissioner 
approved of the manager’s proposal. Two months after the 
date of the Commissioner’s approval, however, the manager 
reported to the Commissioner that he had been imposed 
upon to consent to the compromise, and, with his consent, 
applied to the court for a review of its decree passed on foot 
of the compromise. The ajipellants oppased the review on 
the grounds of tlie compromise fx-ing landing anti of their 
not being parties to any fraud. 

Held that there was no compromise concluded in the case 
in such a way as to prevent the character and particulars of 
the claim being reconsidered upon the petition to review. 

On the contrary, provision was made in the original order 
A- ^ ^ e 4 party, if dissatisfied, to 

have a petition of review. L.ALJI S.AHir 7 . COLLFCTOR 
OF TirhOOT. (1871) 6 R. L. R. 648 = 

15 W. R. 23 P. C. = 2 Sar. 643 = 6 Mad. Jii. 143 - 

2 Sar. 643. 

— Setting aside of— Rights of parties on— Position 
before compromise decree— Restoration of. .Vcc IIlNi)P 

Law— Minor — Compromise dkcrke .aefecting— 

Setting aside of and C. p. c, of 1908 — o. 32 R 7 

COMPROMISE affecting MINOR. 

Doubtful rights — Compromise of. 

Consideration for, apart from benefit gained under 
compromise— Necessity. See AGREEMENT— Vai.idity. 

(1928) 561. A. 104(106). 

——Doubtful nature of ri ghts-Test^-Circumstances 

existing at date of compromise — Result slunvn by subseouent 
et>ents. 

^ r \ a compromise was really a hona fide 
compromise of doubtful rights, regard must be had to the 
circumstances as they stood at the time when the compro- 
mise deed was executed, and neither party to the compro- 
mise is entitled to avail himself of all the light which subse- 
quent investigation has thrown upon the respective claims of 

‘he rights of the 
'Considered as the fair subject of 

avoir! ov compromise, and if, to 

settle the Mnt^M ‘hey agreed to 

action is not amicable arrangement, such trans- 

of benefit ‘he inequality 

from (249 Sm ^ received 

narain Rae z-. Bijoy Govind Sing, 

(1839) 2 M. I. A. 181 = 1 Moo. P. C. 117 = 

1 Sar. 176. 

Evidence rights at date of compromise — 

On fKa AL f ^^^^P^omise between. 

the ripht tn ^ Hindu widow disputes which arose to 

the right to succeed to the estate of her deceased husband 


COMPROMISE- (Ov//^.) 

Doubtful rights— Compromise of~-(Contd.) 


and to her own estate, between the appellants, the agnatic 
relations of the husband, and B, who claimed to be heir by 
the adoption of the widow, were settled by a compromise, 
by which they agreed to divide between themselves all the 
properties of the widow and of the husband. The appel- 
lants subsequently sought to avoid the compromise on the 
ground that the widow had no authority to adopt from her 
husband, that the adoption of B was, therefore, invalid and 
conferred no title upon him to any of the properties, either 
of the widow or of her husband, and that they (appellants) 
entered into the compromise under a jialpable mistake as to 
the said facts. 

At the date of the compromise it was not taken as clearly 
understood that the widow could not, without the authority 
of her husband, make an appointed heir to her husband’s 
property, while the parties and the court thought that if B 
was really Karta Pootra, he would be entitled to all the pro- 
perties of the widow and of her husband. Further, the entire 
property at the death of the widow consisted not merely of 
the Zemindary. which she had inherited from him, but of 
other considerable property which she had herself purchased 
during her long enjoyment of the estate, and of personal 
effects valued at more than 3 lakhs of rupees. It was quite 
unascertained whether any, and what, part of the real estate 
the widow died possessed of had been given to her by her 

husband, whether any, and what, part of it had been pur- 
chased by her with the income of her husband’s estate, and 
with her own funds. Considerable doubts existed as to her 
powers of disposition over the whole or part of these pro- 
perties, while it was clear that she was entitled to dispose of 

her separate property or stridhanam in any manner she 
pleased. 

//(’A/ that, under ail the above-mentioned circumstances, 
the amount of the relative rights of the litigant parties must 
Ije considered as having l>een doubtful, whether the law or 
the fact 1)6 regarded (249-51). {Hr. Justice Bosanquet J 
Rajunder Narain Rae:-. Pijov Govind Sing. 

(1839) 2 M. I. A. 181 = 1 Moo. P. C. 117 = 1 Sar. 175. 

Executed compromise -Suit to restrain acts 

done in contravention of. 


Uefcnces in r raud of plaintiff' in procuring coni' 
promise if a. 

In a Bill to set aside an act done in plain violation of an 
agreement which, in all its material parts, had been execut- 
ed. and all the benefits of which the party violating it retai- 
ned on her part, while as against the other party she treated 
it as a nullity, held that the plea that the agreement was 
procured by the fraud of the plaintiff could not be used as 
a defence in the suit (289). {Lord ICingsdo 7 vnf) GREGORY 

V , Cochrane. (i860) 8 M. I. a. 275 = l W. R. 66= 

1 Suth. 431 = 1 Sar. 779. 

Execution of. 


Compulsion by threats of third party^Execution 

under^Evtdence— Voluntary execution^Declaratian be- 
fore Court of Case of compulsion introduced in evidence 
after death of party alleged to have threatened^Value of 
The agnatic relations of a deceased Hindu sought to avoid 
a compromise made by them after the death of the deceas- 
ed’s widow with one B, whereby they and B agreed to divide 
the estate of the deceased and of his widow in equal moie- 
ties. B claimed to be the Karta Pootra, or heir by the adop- 
tion of the widow. The ground on which the agnatic 
relations sought to avoid the compromise was that they had 
been compelled to enter into it by the threats of M the 
manager of the widow. The allegation of compulsion by the 
threats of M was brought forward in evidence after his 
death. It appeared, however that within 3 weeks of the 
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COMPROMISE— 

Execution of — {CoHid,) 


COMPROMISE— 
Execution oi--{Contd,) 


execution of the compromise, the agnatic relations as well as 
B, appeared before the Zillah Judge, and that before him 
the agnatic relations admitted that they had voluntarily 
entered into the compromise, that they were satisfied, and 
that they hatl agreed of their free will to relinquish a moiety 
of the property to B. 

Held that the allegation of compulsion by the threats of 
.1/, brought forward in evidence after his death, could not 
countervail the solemn and unequivocal declaration made 
by the agnatic relations before the Zillah Judge (249). {Mr. 
Justice Bosanquet,') UaJUNDER NARAIN RaE BIJOY 

GOVIND Sing. (1839) 2 M. I. A. 181 = 

1 Moo. P. C. 117 = 1 Sar. 176. 

Fraudulent 7?iisreprcseniatio?i^ conceal ment, or com- 
pulsion — Execution under — Proof of. 

The question was as to the validity of a compromise en- 
tered into by the heirs-at-Iaw of a deceased Hindu with one 

who sec up a title as Karta Pootra of the deceased, or 
heir by the adoption of the deceased’s widow. By the com- 
promise, the heirs at-Iaw agreed to divide the whole of the 
propel ty of the deceased with B^ in equal moieties. The 
validity of the compromise was attacked by the heirs-at-law 
on various grounds. 

//<•/(/, on a consiileration of the evidence, affirming the 
court below, that the heirs-at-law had failed to establish 
that the execution of the solehnamah was obtained by frau- 
dulent misrepresentation, or concealment, or the execution 
of it compelled by fear, or that the agreement at the time 
when it was entered into was not a fair subject of compro- 
mise of disputed and doubtful rights (251-2). {Mr. Justice 
Bosanquet.) RAJUNDER NaRAIN RAE 7/. BlJOY GOVIND 

Sing. (1839) 2 M. I. A. 181 = 1 Moo. P. C. 117 = 

1 Sar. 176. 

Fraudulent representation of fact false to knosoledge 

of opposite party — Execution under — Plea of — Onus of 

proof of. 

In a case in which the validity of a compromise was in 
question, it appeared that after the assertion of his title by 
one of the parties to the compromise and the denial of it 
by the other party, the compromise was entered into, in the 
presence of many witnesses, by parties on the spot, and 
solemnly acknowledged by the parties in a court of law to 
have been voluntarily executed. Held that the burden of 
showing that the compromise had been fraudulently obtain- 
ed by false representation was upon those who sought to 
impeach the validity of their own deed (244). {Mr. Justice 
Bosanquet.) RAJUNDER NARAIN Rae t'. BIJAI GoviND 

Sing. (1839) 2 M. I. A. 181 *=1 Moo. P. C. 117 = 

1 Sar. 176. 

—FraudulefU representation of fact false to hicnvledze 

of opposite party — Execution uftder —Validity of compro- 
mise in case of. 

The question was as to the validity of a compromise 
entered into by the heirs-at-law of deceased Hindu with one 
By w'ho set up a title as Karta Pootra of the deceased, or 
heir by the adoption of the deceased’s widow. By the 
compromise, the heirs-at-law agreed to divide the whole 
of the property of the deceased with B, in equal moieties. 
The heirs-at-law disputed the validity of the compromise 
on the ground that it had been obtained by the fraudulent 
representation of a transaction which was absolutely false 
namely, that the deceased’s widow constituted By her Karta 
Pootra or adopted heir. 

Held that, if that had been clearly proved to be untrue, 
it must necessarily have been untrue within the knowledge 
of B himself, and that any deed of compromise founded on 
an assertion of such matter by him, however deliberately 
entered into by the heirs-at-law, would unquestionably have 


been invalid (244). {Mr. Justice Bosanquet). RaJUNDER 

Narain Kaev. Bijai Govind Sing. 

a839) 2M. I. A. 181 = 1 Moo. P. C. 117 = 1 Sar. 176. 

-Fraudulent representation of fact of opponents 

adoption — Execution under — Proof necessary ofy in suit to 
set aside compromise on that ground. 

The question was as to the validity of a compromise 
entered into by the heirs-at-Iaw of a deceased Hindu with 

one By who set up a title as Karta Pootra of the deceased, 
or heir by the adoption of the deceased’s widow. By the 
compromise, the heirs-at-law agreed to divide the whole of 
the property of the deceased with By in equal moieties. The 
heirs-at-Iaw disputed the validity of the compromise on the 
ground that it had been obtained by the fraudulent represent- 
ation of a transaction which w’as absolutely false, namely, 
that the deceased’s widows constituted By her Karta Pootra or 
adopted heir. Though there might be ground to pause in 
giving full credit to the alleged adoption, their Lordships, 
upon a review of the testimony given on one side and the 
other, regard being had both to the matter and the credibi- 
lity of such testimony, did not see such a preponderating 
^veight of evidence against the fact of adoption as to justify 
a determination that the assertion of its existence was an 
utter falsehood. 

Held that the ground of impeaching the compromise by 
the co-heirs, on account of its being founded on a suggestio 
falsi by the other party. By had not been maintained 
(246-7). (Mr. Justice Bosanquet.) RAJUNDER NaRAIN 
Rae V. BijAi Govind Sing. (1839) 2 M. I. A. 1B1 = 

1 Moo. P. C. 117 = 1 Sar. 176. 

Praud Vitiating. 


IVhat amounts to — Property possessed by one of 

parties — Concealment of — Fraud consisting in — Hon-exis 
fence of property not real consideration of cof/ipromisc — 
Effect. 

The Bill was filed in the Supreme Court by the Official 
Assignee of the estate and effects of one an Insolvent, 
against his wife, since deceased, and her trustee, to compel 
specific performance of an agreement, in the nature of a 
family compromise, entered into by her with her husband ; 
and also to set aside an execution under a decree, taken out 
by her subsequent to such agreement, whereby a house and 
premises belonging to her husband was seized ; and further 
to restrain her from receiving any dividends in respect of a 
debt proved by her against his estate, as being in contraven- 
tion of such agreement. 

The wife, by her answer, admitted the agreement, but 
alleged that she had been induced to enter into it by fraudu- 
lent misrepresentations, concealment, and suppression of 
facts by her husband, and in particular that at the time of 
the execution of the deed he was possessed of the house and 
premises seized by her, which fact he had concealed from 
her at the time of the compromise, and that the agreement 
was therefore vitiated by the above circumstances, and she 
was justified in seizing the said house and premises in 
contravention of it. 

There was no evidence that the wife in entering 
into the agreement of compromise' acted under the 
belief that her husband was not possessed of any 
real estate except that mentioned in the agreement. 
There was no proof that the husband ever made, 
or was ever called upon to make, any disclosure as to the 
amount or particulars of his property, except as to purcha- 
ses made with the money of his wife. The grounds of the 
compromise, which were fully stated in the recitals of the 
deed, were not alleged to be inaccurate, and it did not 
appear therefrom that the fact of the husband’s having no 
other property except that mentioned in the deed was any 
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COMPEOmSE— 

Fraud Vitiating— 

consideration for the wife entering into the compromise. It 
farther appeared that with full opportunity of inquiring into 
the circumstances the wife subsequently acquiesced in the 
arrangement previously made, and accepted the benefits 
thereby given to her in satisfaction of her claims under the 
Judgment under which she seized the house and premises in 
question. 

Held^ that no such fraud as was the foundation of the 
defence in the case had been established against the husband, 
and that the wife was not justified in treating the compro- 
mise as a nullity and in acting in plain violation of it (289). 
i^Lord Khigsdown.) GREGORY v. COCHRANE. 

(1860) 8 M.I.A. 275 = 1 W.R. 66 = 1 Suth. 431 = 

1 Sar. 779. 

Hindu family— Members of -Compromise between, 
dividing estate— Eights of parties. 

Abraham v. Abraham — Principle of^Applicability 

— Possession obtained under compromise. 

The principle in Abraham v. Abraham, that a family 
ceasing to be Hindus in religion may still enjoy their pro- 
perty under the Hindu law, is applicable, inter se, to the 
members of a Hindu family entering into possession of an 
estate under a compromise by which the members divided 
the estate among themselves on certain terms. {Aord 
Cairns). SRI GaJAPATHI KaDHIKA PaITA MaHA Devi 

Garu V . Sri Gajapathi Nilamani Paita Maha devi 
Garu. (1870) 13 MI.A 497 (513) = 14 W.R.P.C. 33 = 

6 B.L.R. 202 = 2 Suth. 365 2 Sar. 601. 

Legal Practitioner. 

Compromise by. See LEGAL PRACTITIONER— 

Compromise by. 

Litigation. 

-Compromi.se of. See LnuJA'i'iON— Compromise 


OK. 


Maintenance — Claim for — Permanent arrangement 

based on. 


Setting aside of — Jurisdiction. 

Courts have no jurisdiction to disturb conjpromises or 
settled arrangements of a permanent character on the ground 
that they were originally based on claims for maintenance. 
{,Lofd /lobhouse.) LOKNATH PiSSESSARNATH. 

(1899) 26 IJl. 268 (279) = 27 C. 103 (115-6) = 

7 Sar. 569. 

Offer of— Inference of admission of justice of de 

mand from. 

Propriety, 

From the offer of a compromise by the defendant to the 
plaintiff It IS not permissible to draw the inference that the 
d^endant admitted the justice of the plaintiff’s demand. 

Erskine.) BhaEECHUND v. PurtaB 
(1837) 1 M.LA. 165 (170-1) = 
6W.E. 31 P.C. = 1 Suth. 51 = 1 Sar. 103. 

Bight to insist upon — Estoppel. 


reason Vr"" comproniise- Estoppel by 

righ"to To ‘•‘sputes arose as to the 

a^e^nt, hi ^ P adoption of the widow, and the 

of the husband. The dis- 

ft was aDr.u.a I*’®"’ settled by a compromise, by which 

Dertv of^hich th* divide the whole of the pro- 

The^ouestinn f **dow died possessed^ in equal moieties. 
The question for decision was whether, in th7 various pro- 
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COMPEOMISE— (CtfwW.) 

Eight to instist upon— Estoppel— (C^^w/i/,) 

ceedings detailed in the judgment of their Lordships, B had 
in such a manner set up claims inconsistent with the com- 
promise as to disentitle him to the benefit of the decree of 
the first court which was based on the compromise. 

field, on a consideration of the various proceedings and 
of the evidence in the case, that B was not precluded from 
insisting on the compromise (243-4). {Mr. Justice Bosan- 
qji^t.) RaJUNDER NaRAIN KaE r/. JilJOY GOVIND 
SINGH. (1839) 2 M.I.A. 181 = 1 Moo. P.C. 117 = 

1 Sar. 176. 


Setting aside of. 

Grounds. See CASES UNDER 


Compromise- 


Execution OF 

—— Rights of parlies on. See C. P. C. OF 1908-0. 32, 

|'a\v affecting minor and HINDU 

Law- Minor— COMPROMISE decree affecting. 

— — rV; -//rr of parties on~Appeal aud cross-appeal— 

C omprom.se pendu.s-S citing asule of-Eezdval of appeal 
and of cross-appeal. 

In a suit brought on behalf of an infant daughter by her 
mother as guardian, a decision was given partly for and 
pa^rtly against the defendant, who thereupon filed an appeal 
ich he afterwards withdrew in accordance with the^frms 
of a compromi.se purporting to have been made with the 
mother and daughter. .Subsequently, at the suit of the 

daughter, the compromise was set aside as fraudulent and 

collu.sive, and a review of the original decision, in so far as 
1 was adverse to the plaintiff’s interest, was allowed T^ 
defendant then applied lhat his appeal might be revived but 
hi.s application was rejected by the High Court on’ thn 

ground that he had deprived himself of his op^ortunUy of 

appeal by his own fraudulent conduct. ^ riumty ot 

field that the effect of setting aside the compromise was 
o renm both parties to their original rights, and that if the 
p amtiff was to be allowed to ]>e heard against so mudi of 

the original judgment as was unfavourable to her. the de- 

endant must similarly be heard against .so much of the same 
judgment as was unfavourable to him (306) 

p..." ht JSTfx 4e. E 

Mo«ov„. „„ h.4l/ .pp liSl 

of cross-appeal depended upon the defendant’s appeal 
1 he compromise being set aside, we think the parties were 
remitted to their original rights,” (297). Jir eZcTI 

KOUShLICSam ^»UJOOROON1SSa MUSSAMOT 
KOUSHUN JEH.AN. (1876) 3 I A 291 - 

2 C. 184 (196) = 26 W.E. 36 =3 S^r 629- 

Specific Performance-Compromise if capable of. 

Construction of compromise. C P C np tone 
-O. 23. R. 3-CompkoMISE. (1927)53 M. l / S 

Suit— Compromise of. 

Application in suit to carry out-^Ri of 

Where the parties to a suit, which went up on aDneal to 

the Sudder Court, entered into an agreement in 1826 by 

one of the terms of which it was stipulated that both pa’rties 

should provisionally take posses.sion of certain portions of 

the land in dispute, but that either party would be at liberty 
within twelve months from the date of the agreement to 

apply to the proper tribunal to effect a rectification in the 

quantity of land which each was to hold permanently ; and 
one of the parties did make sudi application to the l^Li 
Judge who refused to entertain it on the ground tha The 

Held the local Judge should either have entertainpd 
the application himself as an original suit, or have k j 
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COMPROMISE— 

Suit— Compromise of — {Contd.) 

possession of it until a petition had been presented to the 
Sudder Court to make the agreement a proceeding of that 
Court, and to have an order giving effect to it by way of 
compromise. {^Lord Cairns.) NiLKAMAL LahuRI v. Sri. 

Gunomani Debi. (1871) 7 B. L. R. 113 P. C. (126) = 

15 W. E. 38 = 2 Sar. 661 = 2Suth. 413 = 

6 M. J. 227. 

• Bond given as consideration for — Suit prosecuted 

nevertheless — Both paities responsible for — Consideration 
for bond if can be held to have failed in case of. See BOND 

—Consideration for— Failure of. 

(1874) 11. A. 241(264). 

Concluded or not — Sanction of superior authority — 

Compromise subject to — Sanction not granted ultimately — 
Effect. See COMPROMISE —Decree on Foot of— 
SetI'ING aside of. (1871) 6 B. L. R. 648 = 

16 W. R. 23 P. C. 

Consent of party to — Eidifence — Vakils in suit — 

Exami nati on of — Necessity. 

In a case in which the question was whether or not a 
a compromise of a suit purporting to have been made and 
entered into by a purdanashin lady had in fact been so 
made and entered into with her full knowledge and consent 
or the contrary, held that the appellate Couit insisted quite 
properly upon the examination of the Vakils engaged on op- 
posite sides in the suit. {Lord Atkinson.) SrimaTI SaRAT 
KUMARI Dasi V. Amullyadhan Kundu. 

(1922) 17 L.W. 481(493) = A. I. R. (1923) P. C. 13 = 

32 M.L.T. (P. C.) 137 = 37 C. L. J. 601 = 
25 Bom. L. R. 648 = 721. C, 632 = (1923) M. W. N. 392. 

Parties to suit — Compromise by some only of — 

Decree in terms of, against all — Appeal from, by persons 
not parties to compromise. See MORTGAGE — SUIT TO 
ENFORCE— Compromise of, etc. 

(1926) 52 M. L. J. 407. 

Partition deed pursuant to — Setting aside of ^ 

Grounds. 

The appellant’s suit was to set aside a deed of partition, 
which had been executed by the appellant, and his brother, 
the respondent, and which partition was, as to the shares of 
the brothers, based on a Solenamah, or instrument of com- 
promise of suit, ratified by the decree of the Sudder Court. 

Heldy that such a deed could only be set aside upon strong 
evidence, either of mis:ake, inequality, undue influence, 
coercion or fraud, and that the evidence adduced by the 
appellant was wholly insufficient for the purpose. 

The Courts in India are very particular in requiring the 
strictest proof when a deed prepared and executed as this 
has been, especially where it is one in furtherance of a com- 
promise of suit, is sought to be set aside ; a precaution 
which should never be relaxed, where the spirit of litigation 
has so little check, and so much wider means of mischief, 
than it has here. (Lord Justice Knight Bruce.) MAHA- 
RAJAH Hetnarain Singh v. Baboo Modnarain 
Singh. (1869) 7 M. I.A. 311 = 3 W. R. 51 = 

1 Suth. 366 = 1 Sar. 678. 

Plaintiff — Compromise by — Validity of^ against 

person interested with plaintiff in subject-matter of suit 
— Mo7tey payable under compromise — Rights of that other 
person against plaintiff as regards. 

The appellant sued S^ a debtor of his deceased uncle, for 
the recovery of the debt, claiming to be exclusively entitled to 
the same. The respondent, the brother of the appellant, 
soaght to intervene in that suit alleging that he was entitled 
to half of the debt sued for. Being unsuccessful in the 
attempt, the respondent sued the appellant for the recovery 
of his half-share of the estate of the uncle, including the said 


COMPROMISE— (C^///^.) 

Suit— Compromise oi.—(Contd.) 

debt. That suit was compromised on the terms, amongst 
others, that the respondent was entitled to a 6 anna share in 
the money due from and a decree was passed in that suit 
on foot of that compromise. Prior to that compromise, the 
appellant’s suit against S had ended in a decree for the 
full amount sued for. S appealed against that decree, and 
pending that appeal, but subsequent to the date of the com- 
promise decree between the appellant and the respondent, the 
appellant entered into a compromise with Sy under which S 
was to pay a certain amount to the appellant before a 
period fixed, and, in default the appellant was to enforce 
payment and to realise the amount. S defaulted, whereupon 
the appellant applied to enforce the original decree Pend- 
ing those proceedings in execution, the respondent sued the 
appellant and S for a declaration that he was entitled to a 
6 anna share in the amount decreed to the appellant in the 
first Court against .5’. 

Hcldy reversing the Court below, that the appellant must 
be treated as a trustee for the respondent ; and that, in the 
absence of proof of fraud upon the respondent in effecting 
the compromise with .S’, or that it was not beneficial for all 
parties, the appellant was liable to the respondent for a 6 
anna share of what he (appellant) had received, or might, 
thereafter receive, and whar, if anything, he might at any 
time after the expiration of the time limited by the deed of 
compromise, without his wilful default, have recovered or 
received from S^ for or in respect of the sum decreed and 
the interest thereon. 

Heldy alsoy that the respondent was at liberty to apply in 
the suit of the appellant against S for leave to enforce the 
decree in that cause as he might be advised for the recovery 
of a 6 anna share of the said sum and interest, in so far as 
the same had not been already recovered. (Mr. Pemberton 

l^igh.) Dookga Pershad Roy Chowdry v. Tarra 
Pershad Roy Chowdry. (1849) 4 M. I. A. 462 = 

1 Sar. 384. 

Razinama to be filed in Couyf by one of parties 

Amount to be paid to him thereupon — /Provisions for 

Avoidance of . by refusal to execute and enter up razinama 
—Permissibility. 

In a suit brought by the appellant claiming to be entitled 
to a certain share of what he stated to be the common and 
undivided property of the family, a proposal for a compro- 
mise was made. It came to a conclusion on 26-4-1819, on 
w’hich date the appellant signed two documents, one of 
which was called a farigh-kutti (release), and the other an 
ikrarnamah. In the farigh-kutti. after certain introductions, 
the appellant said : — “ I have, therefore, with my own free 
will and consent, settled this action among ourselves. By the 
terms of this settlement the sum of Rupees 2000 account, 
mine and my brother D's share, after deducting S's debts,” 
and so on, “ is due to me and to my brother by the defen* 
dants aforesaid, which, that is, the sum of 2,000 Sicca 
rupees in question, I have taken from the defendant afore- 
said, and have received, and have appropriated and appli- 
ed it to mine aud my brother’s uses, and have relinquished 
and withdrawn the residue of my claim in the above men- 
tioned ca.se, property, etc. Now, neither I nor my 
brother, nor our successors, have or shall have any right, 
title, claim in, or litigation for, the property etc., of the 
father of the defendants and their own. And neither the 
defendants aforesaid, nor their successors, have or shall 
have any right, title, claim in, or litigation for the property, 
etc., of myself, my brother, and of my uncles. The costs of 
the Court are agreed to be at the responsibility of the defen- 
dants.” 

On the same day (26-4-1819), the appellant executed the 
other instrument, called an ikrar-nama, and there he stated; 
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COMPKOMISE ~{Contd.) 

Suit— Compromise of— {Contd,) 

“ Whereas I entered an action for the division of and entry 
into the property and estates belonging to the house at the 
town of Shahabad, etc.; now, I, of my free will and consent, 
have taken rupees 2,000 as my share and so on ; “and 
the sum of Rs, 1,000 has been fixed by the defendants as 
the share of the widow of my brother . . . ; I therefore 

engage and give in writing that I will deliver in a razi- 
namain my action, conformably to the above condition, to 
the Court, and will get a deed of farigh-kutti execut- 
ed to the defendants by the widow of my brother, 
within two months, and deliver the same to them ; at 
which time I will receive the sum aforesaid ; and until I 
shall have got the said farigh kntti executed by the widow 
of my brother, the rupees 1,000 in question shall remain in 
deposit with the said defendants.” 

Held that the two instruments, which were contempo- 
raneous, taken together, amounted to a decided agreement 
to settle the action, that, after the execution of the farigh- 
kutti, the next step to be taken ought to have been taken 
by the appellant — that he ought to have given in a razee- 
nama, in performance of his own contract ; that he was 
entitled to receive the sum of Rs. 2,000 .stipulated to be paid 
to him under the agreement of compromise only after he 
had given in the razeenama ; and that he could not 
avoid the compromise by refu.sing to execute and enter up 
the razeenama (133-4). (Lord LtingdaU.) MUNNi KaM 

Awastv V. Sheo Churn awasty. 

(1846; 4 M.I.A. 114 - 7 W.E. 29 P.C. - 

1 Suth. 166 = 1 Sar. 323. 

Withdrawal of suit pursuant to — Plaintiff’s applica- 
tion for — Order allowing, on payment of defendant’s costs 
— Propriety — Defendant’s Vakil not admitting compromise. 

See Suit— Withdrawal of. 

(1869; 2 85 P.C. (86-7). 

Terms real of — Evidence. 

Deed prior made upon stamped paper and executed 

by plaintiff and defendant hut not registered because of 
refusal of third party to execute it — Admissibility — Value 
of. 

On an issue as to whether the plaintiff executed the deed 
of compromise in question knowing that she was to take 
only a life interest in certain property or whether she did 
so induced by the false representations of the defendant, 
held that a copy of another compromise which was made 
upon stamped paper, which w'as executed by the plaintiff 
and the defendant as their agreement of compromise, but 
which was not registered because a third person, who was 
to be a party to it, refused to execute it, was admissible in 
evidence and afforded conclusive evidence as to the real 
agreement between the plaintiff and the defendant (137). 
{Sir John Edge.) Mary LILIAN HiRA Devi v. KUN- 
WAR Digbijai Singh. (1917) 7 L.W. 133 = 

21 C.W.N. 1137 = (1917) M.W.N. 636 = 42 I.C. 236 
OONOXJBINE. 

-Meaning of^ in India and Europe. 

The word ‘ concubine * has long had a definite meaning, 
w’hether expressed in the language of India or of Europe. 
The persons described by it had, and have still where it 
remains applicable, a recognised status below that of wife 
and above that of harlot (158). {Lord Darling}^ BaI 
NaGUBai V. Bai Monghibai. (1926) 63 I.A. 163 • 

60 B 604 = 24 A.L.J. 729 = (1926) M.W.N. 614 = 

3 O. W. N. 699=^44 C.L.J. 53 = 24 L.W. 309 = 

. X « 28 Bom. L.E. 1143 = 310. W.N. 128 = 

A. L E. (1926) P. C. 73 = 96 I. C. 20 = 51 M. L. J. 677. 

CONDITION- — Bond— Condition of — Breach by obligor 
of — Mesne profits to be realized in execution — Bond for 
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CONDITION— ((T^;//^.) 

payment of arnount out of— Profits not realizable in execu- 
tion or otherwise — Compromise by obligor giving up claim 
to profits in case of — No breach by reason of. See BOND 

—Mesne profits, etc. 

(1894) 22 I.A. 68 (74) = 22 C. 434(443). 
CONFISCATION. 

— Forfeiture of estate. Bengal REGULATIONS 

—Resisting process Regulation XI of 1796. 

—j— Meaning of— Forfeiture accruing upon conviction 
— Appropriation by Government as an act of State. 

The word “confiscation” x\o\ per se, necessarily im- 
port that the appropriation is to be made as penalty for a 
crime ; and, even when used in that sense, it does not 
necessarily imply that the forfeiture has accrued upon con- 
viction but may also be properly used as applicable to ap- 
propriations by Government as an act of State of the pro- 
perty of a public enemy or of a subdued or deposed rSer. 
{Sir harnes Peacock.) RaJAH SaLIG Ra.M SfCKF 

tarv of State for India. ' 

(1872)Sup. I. A. 119(125) = 12 B. L E 167- 

18 W, E. 389 =3 Sar, 191 =2 P E 1872 = 

-n . „ , 2 Suth. 726. 

-——‘rustee— Confiscation decree against— nue 
//■«r/_Lffect on. Av OUDH ESTATE - ReGISTERff) 
lALOOKDAR-CONFISCATION DECREE AGAINST 

(1871) 14 M.I.A. 112(127 8 ) 

CONQUEST. 


new 
'I’ERKnORY. 


Inhabitants of conquered territory— Relation to 

; '^I 'KNS-CONQUERED OR CEDED 

(1836) 1 M.I.A. 176. 

Territory acquired by-I,d,abimnts of-Relation 
sovereign of. .V,v -A M KN.S-CONgUERED OR 

(1836) 1 M.I.A. 175. 


to new 
CEDED territory. 


CONSENT. 


To consent to a mode of arrangement is to consent to 
arrangement of the matter in dispute in a Darticn'Mr i 
It would really be absurd to say, I consLift 
arrangement you plea.se to point out but I w^M 
bound by what is done under it (464 S)' (Dr / i - 
ZEMINDAR OF RaMNAD r.. ZEMINDAR OF VET^nn^ 

ram. (1859)7M.I.A.44iri^™°° 

.. ^ 1 Sar. 701. 

Compromise - Consent of party to— PmvUir.^ • 

agreement as to- Meaning and effect of-Consen to I- 

taken when possible. See LITIGATION— Agrffmitx,?. ^ 
FINANCE— COMPROMISE OF LITIGATION. TO 

(1924) 62 I.A. 1=48 M. 230 = 
47 M. L. J. 93 (127 8). 
Decree by. See DECREE— CONSENT. 

JUDGMENT-CON- 
Legal Practitioner-Consent of. Ceg al Pr ap 

TiTiONER — C onsent of. i rac- 

• Order-Consent— Order by. .SVr ORDER Cpk, 

SENT — Order by. oer— con- 

CONSEQUENCES. 

Argument from— Permissibility. AkciiMu-xr 

TUM AB INCONVENIENT!. ^'KGUMEN- 

~ Statute— Interpretation —Consequences— KeearrI f 

-Permissibility. STATUTE — INTERPW 

CONSEQUENCES— Regard for. ation— 
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CONSIDERATION. 

Admission of— Receipt of. See ADMISSION— CON- 
SIDERATION. 


Adequacy of —Stranger’s right to question. See 

assignment — Stranger to — Unfair and uncons- 
cionable BARGAIN— Plea of, 

(1908)35 I. A. 48 (56) = 35 C. 420 (427). 

Agreement — Consideration for. See AGREEMENT 

—Validity of. (1928) 56 I.A, 104 (109) 

Bond — Consideration for. See BOND — CONSI- 
DERATION FOR. 

Compromise — Consideration for. See COMPRO- 
MISE-CONSIDERATION FOR. 

Covenant to pay money in future — Money which 

purchaser covenants to pay — Distinction. See T.P. ACT — 

S. 55 (4)— Vendor’s lien under— Consideration 

FOR SALE, ETC. (1903) 30 I. A. 238 (246) = 

31 C. 57 (73). 

Deed — Consideration for. See DEED — CONSI- 
DERATION FOR. 

Executed or executory — Test. See COMPROMISE — 

CONSIDERATION FOR — EXECUTED OR EXECUTORY. 

(1904) 31 I.A. 107 = 31 C. 584. 

-Executory consideration — Failure of — Rights of 

parties on. See COMPROMISE — CONSIDERATION FOR — 

Executed or executory. 

(1904) 31 I.A. 107 = 31 C. 584. 

-Mortgage — Consideration for. See MORTGAGE — 

CONSIDERATION FOR. 

Sale deed — Consideration for. See SALE DEED — 

CONSIDERATION FOR. 

CONSPIBAOY. 

Exposure — Perpetration so as to cause needless — 

Improbability of — Conspirators —Communicativepiess of — 
Unlikelihood of. 

It seems little credible that a story of an act having been 
performed before a large audience which never took place 
should have been adopted by the conspirators in a fraudu- 
lent usurpation, as so much larger a scope for contradiction 
would thereby be given by such a mode of fabricating the 
story ; and the falsehood of the alleged nomination would 
be ne^lessly exposed to many persons. It is still more im- 
probable that the conspirators, without the slightest neces- 
sity, should be found so dangerously communicative of their 
conspiracy (546). ^Lord Chelmsford.') NeelkiSTO DeB 
BURMONO V. BEERCHUNDER THAKOOR. 

(1869) 12 M.LA. 523 = 12 W.B.P.C. 21 = 
3 B.i:i.B.P.C. 13 = 2 Suth. 243 = 2 Sar. 523. 

■ -Offence of — Gist of . 

In conspiracy the concert or agreement of the two minds 
is the offence, the overt act is but the outward and visible 
evidence of it. {Lord Atkinson.) PETHERPERUMAL 

Chetty z/. Muniandi Serval 

(1908) 36 I. A. 98 (103) = 36 C. 551 (569) = 
4 M. L. T. 12 = 7 C.L.J. 628=12C.W N. 562 = 

10 Bom. li.R. 590 = 6 A. Ii. J. 290 = 14 Bur. L, R. 108 = 

4 L.B.R. 266 = 18 M.L. J. 277. 


CONTEMPT OP COURT. 

See ALSO PENAL CODE — S. 228. 


Civil Court — Warrant for detention of defendant 

— Refusal of — Obtaining of warrant from criminal Court 
on same subject-matter — No contempt of Civil Court. See 
Legal Practitioner— Misconduct — Contempt of 
Court. (1912) 28 M.L. J. 194 (198). 


CONTEMPT OF COXTRT—iCotdd.) 

Commitment for— High Cotirt— Jurisdiction— Ap- 
peal to Privy Council from order of commitment — Main- 
tainability — Libel — Publication out of Court when Court 
is not sitting — Commitment for. 

A contempt of High Court by a libel published out of 
Court Vr’hen the Court is not sitting is an offence which is 
something more than mere defamation, and is of a different 
character. It is an offence which by the common law of 
England is punishable by the High Court in a summary 
manner by fine, or imprisonment, or both. That part of 
the common law of England was introduced into the Presi- 
dency tow’ns when the late Supreme Courts were respectively 
established by the Charters of Justice. The High Courts 
in the Presidencies are Superior Courts of Record, and the 
offence of contempt, and the powers of the High Court for 
punishing it are the same in India as in England, not by 
virtue of the Penal Code for British India and the Code of 
Criminal Procedure, 1882, but by virtue of the common law 
of England (179). Where the High Court has jurisdiction 
to comniit for contempt, no appeal lies to the Privy Council 
from its order of commitment (180-1 ) {Sir Barnes Pea- 
cock.) SURENDRANATH BaNERJEA V. CHIEF JUSTICE 
AND JUDGES OF THE HIGH COURT OF BENGAL. 

(1883) 10 I.A. 171 = 10 0. 109 (131-2) = 4Sar. 474. 

■ —Commitment for^ by Court of Record — Privy 

Council appeal from order of. 

A Court of Record is the sole and exclusive judge of 
what amounts to a contempt of Court. No appeal lies to 
Privy Council against an order of a Court of Record com- 
mitting a person for contempt, except in cases where there 
is something in the order committing the appellant which 
rendered it improper, and therefore the .subject of appeal 
(180-1). {Sir Barnes Peacock.) SURENDRANATH 
BANERJEA V. CHIEF JUSTICE AND JUDGES OF THE 

High Court of Bengal. (1883) 10 I.A. 171 = 

10 C. 109 (132-3) = 4 Sar. 474. 

High Court— Contempt of^ by libel published out of 

Court when Court is not sitting — Offence of — Nature of — 
Punishment of — Jurisdiction of High Court — Law govern- 
i ng. 

A contempt of the High Court by a libel published out of 
Court when the Court is not sitting is something more than 
mere defamation, and is an offence of a different character. 

It is an offence which by the common law of England is 
punishable by the High Court in a summary manner by fine 
or imprisooment, or both. That part of the common law of 
England was introduced into the Presidency Towns when 
the late Supreme Courts were respectively established by 
the Charters of Justice. The High Courts in the Presi- 
dencies are Superior Courts of Record, and the offence of 
contempt, and the powers of the High Court for punishing 
it are the same there as in this country, not by virtue of the 
Penal Code for British India and the Code of Criminal Pro- 
cedure, 1882, but by virtue of the common law of England 
(l79). {S^r Barnes Peacock.) SURENDRANATH BANER- 
JEA V. CHIEF Justice and Judgi.:s of the High 
Court of Bengal. (1883) 10 LA. 171 = 

10 C. 109 (131 2) = 4 Sar. 474. 

High Court — Libel upon Judges of ^ in their judi- 
cial capacity and in respect of their conduct in the dis- 
charge of their public duties — Punishment for. 

The publication in a periodical of a libel reflecting upon 
the Judges of the High Court in their judicial capacity and 
in reference to their conduct in the discharge of their 
duties constitutes a contempt of Court which may be dealt 
with by the High Court in a summary manner, by fine or 
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CONTEMPT OF COVWr~(Conici .) 

imprisonment, or both. (^Sir Andrew Scobie.) S. B. Sar- 
BADHICARY, In re, (1906) 34 LA. 41 (45)- 

29 A. 96 (108) = 2 M.L.T. 1-6 C. L. J. 130- 
11 C.W.N. 273 = 9 Bom. L. E. 9 = 4 A. L.J. 34 = 
6 Cr.L.J. 162 = 9 Sar. 173 =17 M. L. J. 74 


— —Judge — Libel upon, in his judicial capacity— Pub- 
lication of— Punishment for contempt for— Offence punish- 
able as defamation — Effect, 

Chapter XXI of the Penal Code “ Of Defamation.” does 
not define “contempt of Court” or make any provision for 
the punishment of a contempt of Court by the publication 
of a libel reflecting upon a Judge in his judicial capacity or 
in reference to his conduct in the discharge of his public 
duties. The offence, as a case of defamation, niit^ht doubt- 
less be punished under that chapter with simple "^imprison- 
ment, not exceeding two years, or with fine, or with both. 

But it is not because the publisher might be punished for 
defamation, that he could not be punished summaiily as for 
a contempt of Court (177). {^Sir Barnes Peacochj) SureN- 
DRANATH BaNERJEA CHIEF JUSTICE AND JUDGES 

OF THE High court of Bengal. (1883) 10 I A. 171 = 

10 C. 109 (130) = 4 Sar. 474. 

Libel— Publication of — Contempt of Court by Off- 
ence amounting to defamation— Punishment summary for— 
Jurisdic'tion. See PENAL CODE— S. 499 

(1883) 10 LA. 171 (177) = IOC. 109(130). 


IVitness — Perjury— Summary proceeding for Op- 
portunity to explain— Necessity— Hong- h'ong Ordina/iee 
IJI of 1873, .S'. Effect, 

The alternative course left open to the Judge by S. 3l of 
Ordinance No. Ill of 1873 of Hong-Kong of committing a 
witness as for contempt of the court, contemplates summary 
proceedings on the spot not involving a statement or trial of 
specially formulated issues. But before sentence is passed 
the accused should he given an opportunity of gi ring rea- 
sons against summary measures being taken. T'his need 
not involve the case being thereupon retried and witnesses 
called, but it would give an opportunity for explanation 

and i>ossibly the correction of misapprehension as to what 

had l>een in fact said or meant. The giving of such 
opportunity is essential before a summary conviction for 
perjury unless the Statute dispensed with it. {Lord Coflins,) 
Chan Hang Kin : in the matter of Lai Hing Firm 
(1909) 13 C. W. N. 685 = 6 M. L. T. 9 = 11 Cr.L.J. 277 = 

4 L C. 639 = 19 M. L. J. 324. 

— Perjury — Summary proceeding for 

Specific allegations of perjury — Eormulation of When 

not necessary. \ 

On appeal from the Supreme Court of Hong-Kong, con- 
firming an order committing (under S. 31 of liong-konc 
Ordinance No. HI of 1873) the appellants to prison as for a 
contempt of Court in resp-ect of perjury found to have been 
committed by them as witnesses, the appellants objected on 
the ground that they had not been informed what statements 
made by them respectively constituted the alleged perjury. 

It appeared, however, that the Judge had stated that the 

whole evidence given by the appellants on the issue as to 

Whether a i^rson was a partner convinced him of there be- 
ing a conspiracy on their part to make it appear that the 
I»r.%n was a partner and that all they had said essential to 

deliberate falsehood. 

.,.1 1 ‘o 'jrinE the gist of the accu- 

thenatnr^e'^ f 

e of the charge did not admit of being formulated 
CHAn"ha°ng‘’kin'' prejury. {Lo.d Collins.-) 

(1909) 13 C.W.N. 686=6 M.L.T. 9 = 11 Cr.L.J. 277 = 

4 I. C. 539 = 19 M L, J. 324. 


CONTEACT. 

See ALSO CONTRACT ACT. 

Agent. 

Agreement. 

Benamidar— Contract by. 

Bought and sold notes. 

Breach of. 

Building Contract. 

Company. 

CoMPLE-rED Contract. 

Construction of. 

Contingent event— Liability on a. 

CUTCHA ADATIA TRANSACTIONS IN BOMBAY. 

Damages for breach of. 

Discretion Vested in Government by, involv- 
ing question of construction of contract. 
Disqualified Proprietor, 

Duress. 

Enforceability of. 

Enforcement of. 

Evidence of. 

Expectations on each side— Raising of — Dis- 
tinction. 

Expert tribunal set up by. 

Formal document — Execution of. • 

Forum loci contractus. 

Fraud, 

Frustration of. 

Future events-provision for. 

Goods— Contract for sale of. 

Guarantee— Contract of. 

Hard bargain — Relief from. 

Heir- Contract to give and accept minor as. 
iMPOR'iED Sugar— Contract for sale of*— 
Tariff Valuation of Sugar. 

Lmpkisonment — Contract by person under. 
Labour contract. 

Law governing. 

loan — Undertaking to procure. 

Manager of estate — Pension on resignation 
Meaning of. 

Meaning and intention of parties— Ascertain- 
ment OF. 

Mercantile contract. 

Mercantile usage— Respect due to 
Minister. 

Minor. 

Mistake. 

oiiLiGATioNS under— Alteration of— Agree 

MENT for. 

Part-perfomance. 

Party to. 

Pension to manager of estate on resignation 
PERFE cr contract— Ind ention to make. 

Performance of. 

Printed form of, « 

Proposal. 

Public Policy— Contract opposed to. 

Purchase of property— contract for— Evi- 
dence of. 

RecomxMendation — Test. 

Rights of parties to. 

Sale. 

Secretary of State for India. 

Seiting aside of. 

Settlement of property upon a person in con- 
sideration OF his living with SEITLOR 

contract FOR. 

Specific performance of. 

Si'atute. 

Stranger to. 
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Suit based upon — Amendment of plaint in. 
Terms of. 

Termination of. 

Time-Bargain. 

Variation of, and of statutory provisions 
applicable to. 

Verbal contract— Proof of. 

Vessel named— Contract for. 

Void contract. 

Voidable contract. 


Agreement. 

* Distinction. 

The distinction between agreements and contracts is 
apparent from S. 2 of the Contract Act ; by clause {c) every 
promise and every set of promises forming the consideration 
for each other is an agreement, and by cL (//) an agreement 
enforceable by law is a contract. {^Sir Lawrence Je/U-ins). 

Harnath Kuar V. Indar Bahadur Singh. 

, (1922) 601. A. 69 (76) = 45 A. 179 (184) = 

9 O. L. J. 652 = 37 C. L. J. 346 = A.I.B. 1922 P.C. 403 = 
9 0. & A. L.R. 270 = 27 C. W. N. 949 = 6 Pat. L.T 281 = 
2 Pat. L. R. 237 = 33 M. L. T. 216 = 18 L. W. 383 = 
26 O. C. 223 =71 1. C. 629 =44 M. L. J. 489. 


Bought and sold notes. 

— — Contract by — Evidence of — Falsification of notes by 
vendor — Other evidence in case of — Admissibility. 

Where, in a case in which a contract of sale of goods is 
completed by bought and sold notes, the bought and sold 
notes are falsified by a trick practised by the vendor on the 
buyer, the latter will be entitled to disregard them and 
prove his contract by other and antecedent material (124). 
{Lord Robertson), DURGA PROSAD SUREKA v. BHAJAN 
LALL. (1904) 31 1. A. 122 = 31 C. 614 (626) = 

8 C. W. N. 489 = 6 Bom. L. R. 498 = 
8 Sar. 684 = 14 M. L. J. 196. 

• Contract by — Variation between the notes —Effect — 

No binding contract- 
ile think that this must be considered as a transaction in 
the contemplation of the parties by bought and sold notes, 
and that the contract is contained in both of the notes, and 
not in one. If this be so, it is admitted that there is a 
material variation between the two notes, and then the 
consequence follows, from all legal principles, that no 
binding contract h^ been effected. To use the words of 
Mr. Baron Parke m another case, the parties never have 
contracted in writing adidem (467). {Dr. Lnshington.) 
COWIE V, REMFRY. (1846)3 M. I. A. 448 = 

6 Moo. P. C. 232 = 10 Jur. 789 = 1 Sar. 302. 

Where, in a suit brought by the respondents against 

the appellants for damages tor a breach of contract in not 
taking delivery of a large quantity of paddy sold by the 
former to the latter, it appeared that the bought-note signed 
by the appellants contained the term — expressed in Chinese 
which the respondents did not understand — that there 
should be no yellow grains, whilst the sold note signed by 
the respondents did not contain it, held that, if the respon- 
dents did not assent to this term there w^as no contract, 
while, if they did, the paddy tendered was not on the 
evidence in accordance with the term and that, in either 
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Bought and sold notQs~-{Contd,) 

view the suit must be dismissed. {Sir Richard Couch.) 

Ah. Shain Shoke v. Moothia Cheti'Y. 

(1899)271. A. 30= 27 C. 403 = 4C. W. N. 463 = 

2 Bom. L.R. 656 = 7 Sar. 669. 

Contract by, or by sold note only^Evidence — Custom 

of contracting by bought and sold notes -‘Evidence in 
case of. 

C. & Co., and PI. & Co., ■were merchants at Calcutta, 
where the custom prevailed of contracting by bought and 
sold notes. H & Co., sold to C. &Co., a large quantity of 
indigo, through the medium of a broker, who drew up a 
sold note addressed to H. & Co., and submitted it to ^ for 
his approval, when H having objected to a particular 
word remaining, the broker took the sold note to C and 
informed him of H's objection. C struck his pen through 
the word objected to by H, placing his initials over that 
erasure, and returned it to the broker, who thereupon 
delivered it, so altered, to H. & Co. The broker delivered 
to C. & Co., on the following day, a bought note, which 
differed in certain material forms from the said note. In 
an action brought by H. & Co., against C. & Co., for non- 
performance of the contract contained in the sold note, held, 
reversing the Supreme Court, that the transaction was one 
of bought and sold notes, and that the circumstances 
attending C's. alteration of the sold note, and affixing his 
initials, w'ere not sufficient to make that note, alone, a bind- 
ing contract, and that there being a material variation in 
the terms of the bought note with the sold note, they 
together did not constitute a binding contract. {Dr. Lush- 
ington). COWIE7'. Remfry. (1846) 3 M. I, A. 448 = 

5 Moo. P. C. 232 = 10 Jur. 789 = 1 Sar. 302. 

Contract entered into by telegrams but completed by 

— Breach by vendor of — Damages for — Suit by purchaser 
for — Cduse of action— Recti fication of the notes — Prayer for 
— Necessity. 

The suit was by a purchaser, under a contract of sale of 
goods completed by bought and sold notes, for delivery of 
the entire cargo contracted for or for damages. The notes 
had been falsified by the vendor by an alteration calculated 
to show that less goods than had been really contracted for 
were contracted for. The contract was entered into by 
means of telegrams, and, owing to the falsification of the 
notes by the vendor, the purchaser proved the contract by 
the evidence of the broker and by the telegrams. In his 
plaint, however, he gave the date of the notes as the date of 
the contract, and formally prayed for rectification of the 
notes by inserting the real quantity of goods contracted for. 

field that the suit was not founded on the bought and 
sold notes, and that the prayer for rectification thereof was 
unnecessary (126). 

The purchaser’s case rested not on the falsified bought 
and sold notes, which he w’as there to repudiate, but on the 
perfectly competent evidence, which, while disproving the 
bought and sold notes, proved the contract, which they 
falsely purported to record (126). {Lord Robertson.) DURGA 
PROSAD SUREKA V. BHAJAN LALL. 

(1904) 31 1. A. 122=31 C. 614(626 6)= 8 Sar. 684 = 

8 C. W. N. 489 = 6 Bom. L. R. 498 = 14 M. L. J. 196. 

Contract of sale of goods by — Breach by vendor to 

deliver entire goods — Purchasers rights in case of — Falsi- 
fication of notes by vetidor by reduction of quantity of goods 

— Effect, 

In a case in which a contract of sale of Russian kerosine 
oil was completed by bought and sold notes, the vendor, by 
fraud, inserted in the bought and sold notes the figures 
100,000 cases, as descriptive of the quantity of 
whereas the truth was that the cargo amounted to 125,000 ^ 
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Agent. 

Contract by. Sec PRINCIPAL AND AGENT— AGENT 

—Contract by. 


Benamidar — Contract by. 

(.Covenants in — Effect on real owner of. See Benami 

Benamidar — Contract by. 

(1876)3 1. A. 194(198-9). 
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Bought and sold uotes—iConid,) 

Held that, on the refusal of the vendor to deliver the 
whole cargo, the right of the purchaser was indisputable, 
Z73., to have the w’hole cargo or damages (124). 

The trick practised on the purchaser in the bought and 
sold notes had no legal effect on his original right nor did 
that right depend either for constitution or for evidence on 
the bought and sold notes (124). {Lord Robertson.) DUKG \ 
PrOSAD SUREKA BHAJAN LaLL. (1904) 31 I.A. 122 = 
31 C. 614 (624-5)= 8 C. W. N. 489 = 8 Sar. 684 = 

6 Bom. L. E. 498 = 14 M. L. J. 196. 

Variation in terms between — Effect — No binding 

contract. See CONTRACT— BOUGHT AND SOLD NOTES— 

Contract by— Variation between the notes. 

Breach of. 


Breach oi~{Contd.) 

failed to, take up and pay for in order to ascertain what was 
the loss arising by reason of the purchaser not completing at 
the contract price. 

Upon breach by the purchaser his contractual right to the 
sliaresfell to the ground. {Lord Wrenbiiry.) jAMAL v 

Moolla Da wood Sons & Co. 

(1915) 43 I. A. 6 (9-10) = 43 C. 493 = 3 L. W. 181 = 
8 L. B. R. 343 = (1916) 1 M. W. N. 70=31 I. C. 949 = 
19 M. L. T. 80 = 23 C. L. J. 137 = 14 A. L. J. 89 = 

18 Bom. L. R. 315 - 9 Bur. L. T. 8 = 
20 C. W. N. 105 =30 M. L. J. 73. 

Damages for— Anticipatory breach— Damages in case 

of— Measure of. See CONTRACT— Breach OF— ANTICI- 
P.ATORY Breach. (1928) 55 I. A. 299 = 65 C. 1048 


Anticipatory breach — Dufnages for — Measure of 

Ginning factory — Contract by defendants to place, at plain- 
tiff's disposal — fS reach of — Profits likely to have been made 
by plaintiff if proper measure of^Miti_:,^ation of da7na^iies — 
Plaintiff's duty to take steps for. 

Suit by re.six)ndent against appellants to recover damages 
for breach of a contract to gin for him in their ginning 
factory raw cotton, which he contemplated buying and, 
when ginned, pressed and made up into !)ales, proposed to 
sell on the market in Bombay or elsewhere. The contract 
found by the Court was one made at the beginning of the 
cotton season, by which fluring six months or .so the aj)pel- 
laiits were to place their mill at the plaintiffs’ disposal for 
half its working time at fixed rates in order to gin cotton, 
which he contemplated buying and for his part undertook ul 
procure and supply to them, d'he appellants contended tliat 
the plaintiff’s expected profit was a speculative amount and 
too remote ; that he had little or no cotton to be ginned 
and bought none ; and that in any case he could get no more 
than the extra cost paid to other mills for ginning such 
cotton as he tendered to them. 

over-ruling the contention, (1) that essentially an 
estimate of profits would be the natural way of measuring 
the plaintiff’s loss, and, though only an estimate, it could be 
correctly formed by the Court, the actual course of markets 
being known at the date of the trial ; (2) that, though the 
plaintiff was bound to take reasonable steps to mitigate the 
loss, yet as the contract was repudiated almost as soon as it 
was made and the case was therefore one of anticipatory 
breach, the plaintiff was entitled to measure his damages as 
they then stood, and could not be required by the defendants 
to buy the cotton, which they had announced in advance 
they would not gin for him. {V'iscount Sumner.) KaMGOPAL 
V. DhaNJI Jadhavji Bh.atra. (1928)55 I. A. 299 = 

65 C. 1048 = 28 L. W. 56 = 32 C. W N. 1117 = 
30 Bom.L. B. 1389 = 111 I. C. 480 = 48 C. L. J. 667 = 

24 N. L. B. 164 =(1928) M. W. N. 924 = 
A, I. R. 1928 P. C. 200 =56 M. L. J. 246. 

Buyer's breach — Re-sale by seller in event of — Term 
tn cofitract for — Effect of — Re-sale pursuant to — Benefit re- 
sulting from—Buyer's right to. 

A contract for the sale of shares in a Conipany contained 
a term providing that in the event of the buyer not making 
payment on the settlement day the seller should have the 
option of re selling the shares by auction, and any loss aris- 
ing should be recoverable from the buyer. 

Held that the contractual term as to re sale was only a 
stipulation that the seller might, if he thought fit, liquidate 
the damage.s by ascertaining the value of the shares at the 
date of the breach by an auction sale as specified, and that 
if the seller availed himself of that option he would not be 
selling the purchaser’s shares with a consequential obligation 
to account to him for the price but would be selling shares 
belonging to the seller which the purchaser ought to, but | 


-Da77iages for— Buyer's breach— Re-sale — Da7nages to 

be arrived at by — Eleciio/i by ve7idor to take. 

Dn failure of the buyer to take delivery, on the agreed 

date, of tlic shares in a Company contracted to be purchased 

by him, the vendor by a letter tendered the shares to the 

buyer and asked payment of the price, adding that, in the 

event of default on the part of the purchaser, the shares 

would be sold by public auction and the purchaser would be 

lield responsible for all losses which might result from such 
re-sale. 

Held that that letter did not amount to an election by the 
seller to take a measure of damages to be arrived at by a 
re-saie, and that he was not thereby precluded, notwithstand- 
ing such ro-sale, from recovering as damages for the breach 
the difference between the contract price of the shares and 
their market price on the date of the breach ( 10). {Lord 
\V7-cnhu7y.) jAMAL V. MOOLI.A DAWOQD SONS & CO. 

(1916) 43 I. A. 6 = 43 C. 493 (502-3) = 

3 L. W. 181 = 8 L. B,. B. 343 = (1916) IM. W. N 70 = 
19 M. L. T. 80-23 C. L. J. 137 = 14 A. L. J. 89 = 
18 Bom. L. B. 315-9 Bur. L. T. 8 = 31 1. C. 949 = 

20 C. W. N. 105 = 30 M. L. J. 73. 

J}a7fiagcs for— Buyer's breach— Re-sale by seller at a 
profit subsequ€7tt to date of breach— Be/iefii of— Buyer's 
right to, in mitigation of da 7 nages. 

The defendants contracted to purchase certain shares in 
a company from the plaintiff, the stipulated date of deli- 
very being 30- 2 1911. The shares having largely fallen in 
value on that date, the defendants failed to take delivery of 
and pay for the said shares. The plaintiff sold the shares 
on various dates from 28-2-1912 onwards, the sales fetch- 
ing in most instances higher prices than the market nr'ice^ 
on 30-12-1911. ® 




•' * - -. — iv.;i ureacn 

the difference between the contract price of the shares and 

their market price on 30-12-1911, the date of the breach 

held, reversing the Court below, that the plaintiff was enti-* 
tied to recover the said sum as damages, and that the defen- 
dants were not entitled to the benefit of the higher prices 
obtained at the re-sales in mitigation of damages. 

The loss to the seller (plaintiff) arising from the buyer’s 

(defendants’) breach of the contract is not loss generally 
but lo.ss at the date of the breach. If at that date the 
plaintiff could do something or did something which mitigat- 
ed the damage, the defendant is entitled to the benefit of it 
But the fact that by reason of the loss of the contract which 
the defendant has failed to perform the plaintiff has obtain- 
ed the benefit of another contract which is of value to him 
does not entitle the defendant to the benefit of the latter 
contract (10-11). {Lord lVre7ibury.) jAMAL v. Moot r a 

Da wood sons & Co. (19151 43 t a « _ 

43 0. 493 (603-4) = 3 L. W. 181 = 8 L. B. R 34^1 
(1916) 1 M. W. N. 70 = 19 M. L T 80 - 
31 I. C. 949 = 23 C. L. J, 137 = 14 A. L. j'. 89 = 
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CONTRACT— (C-* ontd .) CONTRACT— 

Breach of — (Conti/.) Breach ^t~~(Contd/) 


18 Bom. L. R. 315 = 9 Bur. L. T. 8 = 
20 C. W. N. 105 = 30 M. L. J. 73 

Damages for— Buyer’s breach— Re sale bv seller at a 

profit subsequent to date of breach— Benefit of— Buyer’s 
right to, in mitigation of damages — Term in contract for — 
Effect. See CONTRACT— CONSTRUCTION— SALE OF 

GOODS— Contract for— re sale, etc. 

(1916) 43 I. A. 6 (910)-43 C. 493. 

Damages for~C. I. F. Contract-Breach ofSnit 

for damages for — Evidence given indefinite — Award of 
nominal damages on ground of — Propriety. 

The suit was for damages for breach of a contract, which 
\^as a C, I. F. contract with this peculiarity, that the money 
ts as to be paid as the goods were inspected and before they 
were put on board. The provision in the contract with re- 
gard to the assessment of damages was : “ It is also agreed 
that in case the said Sheo Bux (defendant) fails to take 
delivery of the timber in time the said Joseph & Company 
(plaintiff) will dispose of locally, and the said Sheo Bux will 

pay the difference in price w'hat the said company may have 
suffered.” 

The Court below, after having decided in favour of the 
plaintiff to the effect that there was a breach and that he 
had taken proper steps to have the breach measured, 
came to the conclusion that he had not given sufficient evi- 
dence to show the cost ; that he had made one or two small 
misstatements as regards some of his expenses ; and that he 
could only get nominal damages. 

Held^ reversing the Court below, that the plaintiff was 
entitled to a very substantial verdict. 

Under the contract the plaintiff had, for his money, still 
to provide tonnage and pay freight and pay the insurance ; 
and, when he comes to estimate his loss, he has, first of all, 
on the one side to put the contract price of the amount of 
timber in question, then to add to it the expenses of the 
auction sale of the timber held by him in pursuance of the 
contract, then to deduct from it what was realised at the 
auction, and also to deduct from it his necessary expenditure 
in completing his bargain, which really comes under four 
heads : the freight, which w^as the bigges*^ thing ; the insur- 
ance; the loading charge; and certain port or customs duties. 
No doubt he was bound to give some evidence as to what 
those figures were. The evidence given by him was no doubt 
shadowy, and every presumption should be made against 
him; if there is any range, the range should be taken against 
him ; but the defendant called no evidence on these points 
at all, and the Board is entirely without trace of any sugges- 
tion on the defendant’s behalf that these expenses would 
have wiped out the otherwise apparent great loss. Without 
making the deductions for freight, loading, customs and 
insurance, if you simply take the gross cost, and deduct from 
it the sale price, here is a sum of Rs. 33,000 and to show 
that that is to be reduced to 1 rupee, the Court would have 
to be satisfied that the freight and the other minor charges 
would come to an approximately equal figure. It is quite 
obvious in this case, both on the evidence given, and, what 
this Board very much relies on, the way the case was conduct- 
ed in the Court of first instance, that no such case was in- 
tended to be made. (Lord Phillimore.) JOSEPH ■?>. SHEW 
Bux. (1918) 10 L.W. 21 = 17 A. L. J. 168 = 

26 M. L. T. 236 = 29 C. L. J. 348 = 23 C. W. N. 601 = 
12 Bur. L.T. 2 = 21 Bom. L.R 616 = 49 I. C. 691 = 

36 M. L. J. 161. 

• Damages for — Quality — Warranty as to — Breach of 

• Damages for — Purchasers suit for — Onus on him - — 

Acceptance of goods iy him after examination — Sale thereof 
by him and delivery of same to buyer — Complaint as to 
quality not made till lottg after. I 


Suit by respondents for damages for breach of warranties 
contained in five several contracts for sale of good cutch. 

The bags, the subject of the five contracts, were delivered 
in Calcutta between 5th April, 1879 and 26th April, 1880. 
In the course of the deliveries extending over that period an 
examination as to quality was made in the presence of one or 
other of the brokers and of the person selected by the res- 
pondents. Some was rejected, other cutch substituted, and 
extra allowance made for weight. Thereupon the respondent 
having sent advices of their purchase to a New York firm, 
parcels of cutch were sold to different buyers in America, 
to whom, under such “ forward ” contracts, the cutch was 
shjpped in separate shipments by the respondents. Through- 
out the course of delivery in New York, occupying from 
13th April, 1880 to 21st October, 1880, no complaint what- 
ever was made either of quality or package until 4th Novem- 
ber, 1880, wlien the American buyers refused to take delivery, 
objecting to the quality of the cutch. Hence the suit. 

Held that, treating the question as a matter simply of 
fact and inference, it was impossible not to see that the evi- 
dence of the searching examination at Calcutta, and the 
period which was allowed to elapse from the time, and during 
the course of delivery, extending over the period referred to, 
rendered it at all events incumbent, by very cogent evidence 
on the part of the respondents, to rebut the inference which 
justly would be drawn from the acceptance in Calcutta after 
such searching examination that the goods delivered were 
according to the contract (63). (Lord Halsbury.) GaN 
Kim Swee V. Ralll (1886) 13 I. A. 60 = 

13 0. 237 (242-3, 244) = 4 Sar. 722 

Damages for — Sale of goods — Contract for — Seller's 

breach' — Damages to buyer on — Measure of. 

In a suit by the buyer for damages for breach of a con- 
tract to deliver indigo seed contracted for, the amount of 
damages to which the buyer is entitled depends upon the 
price of indigo seed at the time when the contract should have 
been performed, (f.ord Hobhouse.) GRF.NON v. LUCHMEE- 
NAKAIN AugurwaLLAH. (1896) 23 I. A. 119 (126-7) = 

24 C. 8 (19) =7 Sar. 66. 

Damages for — Sale of goods — Contract for, between 

chain of buyers and sellers — Breach of — Damages for — 
Measure of, ascertained between last liuyer and seller— If 
same all along the chain. See DAMAGES — SALE OF GOODS. 

(1926) 49 M. 1. 

Damages for — S'dler's breach — Buyer entering into 

contract with a 7'icw to perform his contract with a third 
party — Measure of damages in case of — English laiu — Pule 
under S. Tb of Contract Act. 

In a case in which A contracts with B to sell and deliver 
to B certain commodities, and then contracts with C to buy 
from him similar commodities in order to implement his 
contract with B., informing C, at the time he buys, of the 
special purpose to which he intends to devote those commodi- 
ties, if (7 does not deliver the commodities to .r-/, questions 
may arise as to whether the damages to which he, C, would 
become liable for his breach of contract were not to be aug- 
mented by the extra loss A sustains by reason of the non- 
fulfilment of his contract with B. The authorities in 
England seem to go the length of holding that notice to C of 
the .special purpose for which A requires the goods is not 
enough ; that to make C liable for the additional damage, he 
must have, expressly or impliedly contracted to run the 
additional risk. 

Queere : whether under S. 73 of the Indian Contract Act 
notice would be enough to make a vendor liable though he 
did not contract to run the risk. (Lord Atkinson.) KESHA V- 

LAL Brothers & Co. v. Dewanchand & Co. 

(1923) 60 I. A. 142(162) =47 B. 663 (676 6) = 
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CONTEACT— 

Breacli of — {Contd,) 

25 Bom. L, R. 854 =A. 1. R.(1923) P. C. 105 = 
(1923) M. W. N. 583 = 27 C. W. N. 974 = 
33 M. L. T. 342 = 1 Pat. L. E. 434 = 74 I. C. 396 = 

45 M. L. J. 630. 

Damages for — Seller's breach — Fixed quantity of 

goods — Couiract to supply^Supply of lesser quantity — Lia- 
bility in case of. 

Where the contract is for a fixed quantity and less than 
that quantity is delivered within the time fi.xed, the sellers 
must either find in the contract some matter of excuse or 
discharge, or they must pay damages. (Lord Sumner.) 

Hurnandkai Fui.chand V. Pragdas Budhsen. 
(1922)50 1. A. 9 = 47 B. 344 (346) = 32 M. L. T. 171 = 
38 C. L. J. 248 = 22 Bom. L. E. 537 = 27 0. W. N. 878 = 

(1923) M. W. N. 647 = 18 L. W. 441 = 
A. I. E. 1923 P. C. 54 = 75 I. C. 485 = 44 M. L. J. 498. 


Damages for — Seller's breach — GovernmefU control 

of supply of goods — Indents supplied by actual customer — 
Condition of supply only on — Buyer furnishing indent 
signed by particular person — Measure of damages in case of. 

By an agreement dated lllh October, 1917, the respon- 
dent Company sold to the appellant Company, 1200 tons of 
steam coal, deliverable in e<|ual monthly instalments of 200 
tons from the respfjndenls’ stock to appellant’s depot in Bom- 
Iniy. The agreement provided for an indent being furnished 
by the buyers. Owing to the war conditions then prevailing, 
the Government of India controlled the supply of coal, and 
notified that Railway waggons for transport of coal would 
only be supplied on indents signed by the actual customers and 
countersigned by the authority appointed by the committee 
to certify ;hose indents. The appellants furnislied a certi- 
fied indent for the coal signed l)y an ice factory, and provid- 
ing for the coal being unloaded at Byculla (Bombay) Railway 
Station. The respondents failed to deliver part of the coal 
contracted, whereupon the appellants sued them for damages. 
There was then a market for coal at Bombay. The High 
Court dismissed the suit on the ground that the parties must 
l>e held to have contracted on the footing that the coat con- 
tracted for was deliverable to the party who signed the in- 
dent (The Ice Factory) and could not be dealt with in the 
open market, that the niea.surc of damages was only the 
difference between the suit contract and the appellants’ 
contract with the Ice Factory, and that the appellants ad- 
duced no evidence of any loss sustained by them by reason 
of the undelivered coal not reaching the Ice Factory. 

Ileld^ reversing the High Court, that the appellants were 
entitled to recover the difference between the market price 
and the contract price on the date of the breach. 

There wa.s no contract l)etween the appellants and the 

respondents or between the appellants and the Ice Factory 
that the appellants should deliver over to the ice factory the 
coal that should be delivered to them under the suit contract. 
The Ice Factory was not the appellants' only customer. Had 
the coal l)een delivered to them in pursuance of the suit 
contract, the appellants would have I>een entitled to sell them 
m the open market at the market price. (Lord Atkinson.) 

Keshavlal Brothers & Co. v. Dewanchand & Co. 

(1923) 60 I. A. 142 = 47 B. 563 = 
26 Bom. L. E. 864 = A. I. E. 1923 P. C. 105 = i 

oo -.iT -r ^^®23) M. W. N. 683 = 27 C. W. N. 974= ; 

33 M. L. T. 342 = 1 Pat. I^. E. 434 = 74 I. C. 396= | 

45 M. L. J. 630. I 


Damages for-^Seller's breach— Profit n 
buyer by other means^Benefit of— Seller's right to. 

n an action for non-delivery or non-acceptance of g< 
un er a contract of sale the law does not take into accour 
tttimating the damages anything that is accidental 
je ween e plaintiff and the defendant, as, for instance 


maa€ 


CONTEACT— (Cr^w/tz'.) 

Breach oi—(Contd.) 

intermediate contract entered into with a third party for the 
purchase or sale of the goods. 

The appellant entered into an agreement to sell to the re.s- 
pondents railway sleepers which the latter had previously 
contracted to supply to the B. N. Railway. On a claim by 
the respondents for damages for sleepers not delivered ac- 
cording to the contract, the High Court held that the respon- 
dents were entitled to damages for the non-delivered portion 
on the calculation of the profit which they would have made 
comparing the price under the principal contract with the 
Railway Company wdth the price they had to pay under the 
contract with the appellant. The appellant contended that 
the damages could not be recovered, because as a matter of 
fact the respondents supplied the sleepers to the Railway 
Company from other wood which they had and made a pro- 
fit on that supply greater than the profit which they would 
have made l)y the contract wood. 

Held, that accidental circumstances could not be taken 
into account in estimating the damages payable by the 
appellant. 

Had the appellant supplied the timber the respondents 
would have made their profit and would have still had the 
other timber to sell, upon which they were entitled to make 
sucli profit as they could (180-1). (Lord Dunedin.) 
MUHAM.MAD H.ABIBUbLAH V. BIRD & COMPANY 
(1921)48 I. A. 175 = 43 A. 257 (262-3) = 14 L.W. 360 = 

24 Bom. L. E. 687 = A.I.E. 1922 P. C. 178 = 

63 I. C. 689. 

Damages for — Suit for — Maintainability — Plain- 
tiff \<holly dispensing soith performance — Effect. 

To a claim to recover damages for the breach of a promise 
to deliver the goods contracted for, it is, under S. 63 of the 
Contract Act, a complete answer that the party complaining 
of the breacli lias wholly dispensed with the performance of 
the promise to deliver the goods. (I^ord Atkinson.) FIRM 

OF Chhunna Mal-Ram Nath 7'. Firm of Mool 
Chand-Ram Bhagat. (1928) 65 I. A. 164 = 

9 Lah. 610 = 5 O. W. N. 466 = 26 A. L. J. 603 = 
32 C. W. N. 738 - 47 C. L. J. 503 = 9 Lah. W. N. 24 = 

29 Punj. L. E. 353 = 108 I. 0.678 = 

30 Bom. L. E. 837 = 28 L. W. 261 = 
A. I. E. 1928 P. C. 99 = 65 M. L. J. 1. 

Damages for— Suit for— Proof of contract and of 

breach thereof by defendant in. 

In a suit by the plaintiff for damages for breach of a 
contract entered into with him by the defendant, held, cn 
the evidence, that the plaintiff had proved the contract 
alleged in his plaint and the breach of that contract by the 
defendant. (Sir John Edge.) BaNARSI DaS v. BaNSI 

(1912)16 I. 0. 76. 

Damages for— Two contracts — Breach of both 

Damages for breach of one of contracts— Measure of— 
Benefit resulting from breach of other contract if can be 
taken into account in ascertaining. 

The respondents were at fault in cancelling either of the 
two contracts. It is fortunate for them that it is in re.spect 
of one cancellation only that any loss has been sustained by 
the appellants. The fact that as the result of the respond- 
ents’ wrongful act a benefit may have accrued to the apoel- 
lants in connection with the other is a fact for which no 
credit can be claimed by the respondents. Upon this point 
the case of I^cey v. Hill (8 Ch. App. 921) may be usefully 
referred to. (Iwrd Blanesburgh.) DewaN ChaND Ktrpa 
Ram & COMPANY z;. Weld & Company. 

(1926) 88 I. C. 64 = A. I. E. 1926 P. C. 160 (164 6) = 

(1926) M. W. N. 469 
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CONTRACT— 

Breach ot~{Conid,) 

— Party guilty of — Termination of contract by — Right 

of. See Contract-Breach of— Rights of Parties 
ON. (1924) 62 I. A. 1 (16) = 48 M. 2?0. 

— Quality— Warranty as to— Breach of— Damages for 

— Purchaser’s suit for — Onus on him — Acceptance of goods 
by him after examination— Sale thereof by him and delivery 
of same to buyer— Complaint as to quality not made till 
long after. See CONTRACT — Breach of — Damages for 
—QUALITY. (1886) 13 I. A. 60 f63) = 

13 C. 237(242-3, 244). 

— Rights of parties oft^Party guilty of hrcarh— Ter- 

mination of contract by — Right of. 

Where one party to a contract commits a breach, it is 
open to the other party to elect to treat the contract as at 
an end. But, if he does not elect to treat the breach as a 
repudiation of the contract terminating it, it is not open to 
the party guilty of the breach to put an end to the contract 
simply by committing a breach of it (16). {Lord Athinsouf) 

Vatsavaya Venkata Jagapati 7c Poosapathi Venka- 
TAPATHI. • (1924) 62 I. A. 1 = 48 M. 230 = 

20 L. AV. 298 = A. I. R. 1924 P. C. 162 = 
36 M. L. T. 210 = (1924) M. W. N. 607 = 
26 Bom.L. R. 786 = 29 C. W. N. 67=80 I. C. 807 = 

47 M. L. J. 93(123). 

Termination of contract by mere. See CONTRACT 

—Termination of— Breach of contract by party. 

Termination of contract by party guilty of— Right 

of. See CONTRACT — BREACH OF— RIGHTS OF PARTIES 

ON. (1924) 52 I. A. 1 (16) = 48 M. 230. 

Building contract. 

'Commissioft to envner of land on cost of materials 

used on completion of work within a fixed time — Pro7>ision 
for — Non-complctio)i of work within time fixed inving to 
subsequent substantial additions by owner — Commission in 
case of — OivneAs right to. 

A contractor accepted the offer from the owner of certain 
land for the construction within 12 months of a one-storeyed 
house on the land for the price of Rs. 21,000, subject to a 
commission or rebate, computable upon completion of 10 per 
cent on the price of the materials in favour of the owner. As 
the work progressed, certain additions and alterations there- 
to were required by the owner which enhanced the cost of 
the work to nearly twice the original amount. Finally, the 
work was stopped and the buildings left unfinished as a 
result of differences and disputes between the contractor 
and the owner, the former alleging that the owner’s refusal 
of further advances prevented him from proceeding with the 
work, atid the owner declining to make further payments 
because he considered he had, after allowing for his afoie- 
said comniission or rebate, overpaid by about Rs. 10 000. 
In an action brought by the owner against the contractor 
for refund of that excess, held that the commission or rebate 
was (1) only due in respect of the original contract for the 
building of a one-storeyed house, and not of the subsequent 
additions or alterations ; (2) only exigible when the work 
was completed, and the final accounts between the parties at 
the end of the stipulated period of one year made up. 

As the entire contract was not in fact, and in its nature, 
was incapable of being, completed within the year, the con- 
ditions for computing such deduction never arose, and the 
failure to complete was not due to the contractor, but to the 
owner who forfeited the benefit of the stipulation as to the 
rebate (Lord Shaw.) SaHU RAM KUMAR z/. MUHAM- 
MAD YaQUB. (1924) 20 Ii.W. 82 = 29 C.W.N. 461 = 

A. I. R. 1924 P. C. 123 = 26 Bom. L.R. 631 = 
(1924) M.W.N. 431=34 M. L. T. 102 =80 1 C. 203 = 

47 M.Ii.J. 180. 


OONTBACT~(c:^;//^.) 

Company. 

Contract with. See COMPANY— CONTRACT WITH, 

Completed Contract. 

;-Company— Contract with— Offer by letter— Accept- 
ance in minute— Incorporation of terms of offer in minute 

— ^^Permissibility — Variance between letter and minute 

Minute the only concluded contract in case of. See COM- 
PANY-CONTRACT WITH— Offer by letter. 

(1914)27 M. L. J‘.74. 

pjiture contract — Agreement contemplating — Cor- 
respondence — Construction. 

One of two defendants in consideration of advances made 
to him by the plaintiff for the purpose of paying the cost of 
obtaining the lease of a forest in the name of his son, the 
other defendant, made an agreement with the plaintiff that 
“when my son returns I will make him to arrange for you 
in some way or other (or by any means) to go on working 
the forest within the years for which written permit has been 
obtained.” The son was not a party to the agreement. 

Ilelif in a suit for damages for breach of contract in not 
giving the working of the forest to the plaintiffs, that on its 
true construction the agreement contemplated the making of 
a contract for working the forest only on the return of the 
son and left ail terms to be then arranged ; and the plaintiff 
was entitled only to recover the advances with interest. 
{L.ord Davey.) MaUNG Shwe Oh v. MaUNG TuN 
Gyaw. (1904) 31 I. A. 188 = 32 C. 96 (105-6) = 

9 C. W. N. 147 = 8 Sar. 704. 

Modification or revocation of — Consensus ad idem — 

Necessity. 

A contract is concluded when in the mind of each con- 
tracting party there is a eonsensns ad idem., and a modi- 
fication or revocation of the contract requires a like consen- 
sus. The buyer as one of the parties to the contract can- 
not avoid it of his own mere motion. The seller might 
either accept or reject the buyer’s attempt to revoke it. 
{Lord IVrenbury.) NOORBHAI v. KarAPPAN CheITY. 

(1925) 28 L. W. 182= A. I. R. 1925 P. C. 232. 

Proposal and counter-proposal — Test — Incase — Agree- 
ment for lease — Contract not amounting to — Contract of 
special character not requiring registration — Test. 

Tlie Port Canning Municipal Commissioners invited loans 
or debentures convertible into leasehold titles to lands in the 
town. The Port Canning Land Company subscribed to the 
loan declaring their desire to take land in lieu of the deben- 
tures. After the debentures were issued, a correspondence 
commenced between the parties with the object of effecting 
the conversion, in which correspondence the Commissioner.s 
intimated to the Company the construction they put upon 
the Company’s tender, rVs., that they elected to take land to 
the full value of their debentures. The Commissioners also 
intimated to the Company that the latter had selected lots 
amounting to a part only of their debentures, and required 
them to select others, giving notice at the same time that 
they did not consider themselves liable to pay interest. The 
Company after this proposed to defer exchanging the de- 
bentures till their due date, and if the Commissioners con- 
sented, not to call for the interest in the meantime, but 
agreeing to pay a quit-rent equivalent to the in^rest. The 
Commissioners agreed to this and asked the Company to 
declare the lots which they would receive in commutation. 

A selection was made but not in accordance with the con- 
tract ; the lots selected being of more value than the deben- 
tures. The Commissioners then proposed that the Company 
should return the debentures and pay quit-rent upon the 
additional lots. This was not accepted, and the matter was 
left in an imperfect state. The Company subsequently 
brought an action against th eMunicipality for 2 years in- 
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CONTBACT— 

Completed Contract^C(w/i/.) 

terest on the debentures. Held that the non-acceptance of 
the proposals to the additional lots could not affect the pre- 
vious agreement to exchange debentures then held for equi- 
valent lots ; and that such previous agreement had been 
made involving quit-rent which extinguished the interest. 

Held further that the letters did not require registration, 
for they did not amount to a lease, or any agreement for a 
lease, but were evidence of a contract of a special character 
not coming within any of the definitions found in the Regis- 
tration Act. {Sir Montague E. Smith PORT CANNING 

Land Investment, Reclamation and Dock Co., r-. 
SMITH. (1874) 1 I.A. 124 = 21 W.B. 315 = 3 Sar. 359. 

■ Provisional arrangement — Test — Formal document 

— Execution of — Provision for — Effect. See CONTRACT — 

Formal document—Execution of. 


Construction of. 

Ambiguity — Eridence parol — Admissibility. 

In this case the trial judge ccmsidering that the terms of 
the documents left the matter ambiguous, admitted parol 
evidence. {fA^rd Dunedin.) BALTHAZAR & SON t. 

ABOWath. (1919) 13 L.W. 537 (639) -63 I.C. 521. 

--^rbitratiofi clause — Appointment of arbitrator 

Er.mision for — Death or retirement of original arbitrator 
— Appointment of substitute on--D(nverof. 

Held, on the construction of a contract containing an 
arbitration clause, that tiie expression “a failure by either 
party to appoint an arbitrator" included a failure to appoint 
a Substituted arbitrator <jn the death or retirement of an 
arbitrator originally appointed. (I'iscount Carr.) Sa.SSOON 

& Co. Z'. Ramdu'it Ramkissen Das. 

(1922)49 I.A. 366 (374) = 50 C. 1 (10-1) = 
33 M.L.T. 19 37 C. L. J. 336 27 C. W. N. 660 = 

(1922) M.W.N. 372 = 18 L.W. 537 - 
A. I. R. 1922 P.C. 374-70 I.C. 777 = 44 M.L.J. 758. 


— Business bargain^Interpretation of — Reasonable 

bttsinessmen — Obligation likely to be undertaken by — Consi- 
derations of— Propriety. 

To interpret a business bargain expressed in the language 
of commerce^ it is no doubt important to appreciale the 
methods and the point of view of businessmen, but this is 
merely a prudent w.ay of qualifying the mind to construe 
their words, anr! so to determine their meaning, and is a 

very difterent thing from postulating that reasonable men 
would have lieen likely to agree to one kind of liability ami 
not to another, and from thus concluding that, whatever the 
words of the contract say, that kind of liability, and that 
alone, is the obligation of the contract. As a matter of 
fact there is nothing surprising in a merchant's binding liini- 
«elf to procure certain goods at all events. It is a matter 
of price and of market expectations. No doubt it is a spe- 
culation, but many dealings even in cotton goods are of that 
character. {[.Aird Sumner.) HurNANDRAI Fulchand 
V, PRAGDAS Budhsen. (1922) 60 I. A. 9 (13) = 

47 B. 344 (348) =32 M.L.T. 171 =38 C.L. J. 248 ^ 

22 Bom. L.B. 537 - 27 C.W.N. 878 = 
A T (1923) M.W.N. 647 = 18 L.W. 441 = 

A.I.B. 1923 P. c. 64 = 76 I.C. 485 44 M.L.J. 498. 


- Duration — Termination of — Right of — Debtor * 
creditor— Agreement Ixjtween — Partnership at will- Pj 

*^^*^*^ toca.se of— Applicability. AV*- Deb-i 
AND CREDITOR — AGREEMENT BETWEEN. 

(1880)71. A. 83 (106) = 2 M. 239(262 

- Evidence— ( Oi respondence prior and subsequent 
con tract —Admissibility of. See ( :ON'rR ACi-- Tl M E 
ESSENCE OF — INTENTION AS TO. 

(1916)431. A. 26 (33)-= 40 B. 289(29 


OONTEACT— 

Construction ot—{Contdf) 

Evidence — Extrinsic evidence — Other contracts with 

same person or with another — Evidence of — Admissibility, 
In a case in which the appellant had by a contract agreed 
to execute certain descriptions of work in accordance with 
specified conditions and in consideration of payment being 
made at the rate specified in a Schedule (a note being 
appended to the Schedule), the question arose as to the rate 
of payment to which the appellant was entitled for the 
carting of cement. 

Held that, the contract being clear, the rate of payment 
must be determined by the terms of the contract and depen- 
ded on the construction of the Schedule of rates and the 
note appended thereto, and that extrinsic evidence as to 
the rate of payment allowed for the carriage of cement to 
another contractor, or to the appellant under a different 
contract, was irrelevant ; and, therefore, inadmissible. 
{TAud Parmoor,) SETH JASWANT RaI v. SECRETARY OF 
St.ate for India. (1916) 3 L. W. 297 (299) = 

33 I. 0. 924 = 23 C.L. J. 177 = 18 Bom. L. E. 366 = 

19 M. L. T. 103 = (1916) 1 M. W. N. 201. 

Formal document— Preparation of— Condition pre- 
cedent to enforceability of contract if a. See CONTRACT— 

Formal document. 

-Goods contracted for. See CONTRACT— GOODS 

contr.acted for. 

Labour contract. See CONTRACT— LABOUR CON- 
TRACT. 

feet contract — I ntention to make — Ascribing to 
parties of — Courfs duty. 

Though contracts are not unfrequently found to be of an 
imperfect nature, it is more reasonable to ascribe to the 
parties the intention of making a perfect contract, espe- 
cially when such a contract is of a very common kind, and 
suitable to the ordinary expectations of persons entering 
into a transaction of the kind in question (145). (i-zr 
Richard Couch.) MaTHURA DaS v. RAJA NaRINDAR 
Bahadur Pal. (1896) 23 I.A. 138 = 19 A. 39 (49) = 

1 C. W. N. 62 = 7 Sar. 88=6 M. L. J. 214. 


Timber— Felling of y in instalments — Contract for y 

providing for felling of a named quantity in each instal- 
ment and another named quantity during the entire term 

Former provision if as essential term of contract as latter. 

A landowner sold to certain timber-cutters, called here- 
in the contractors, the right of cutting sleepers from a jungle 
belonging to the landowner, were as follows : — 

“ Clause 3, We, tlie second party, shall during the term 
each year from the month of Kartik up to the end of Asarh 
get 15,000 sleepers of every measurement prepared every 

month and shall, after they are counted according to the 

contract, pay to the first party the price thereof according 
to the rates mentioned above, without any objection to this 

neither we, the second party, nor our representatives shall 

raise any objection. If we do so, the first party shall be 
competent to cancel this deed and stop the cutting of the 
trees in the lands specified l)elow without waiting for the 
expiry of the term of this agreement. Be it noted that 
during the term (of the lease) every year from the month of 
Sravan to the end of Aswin, we, the second party, shall try 
our Ijest to cause as many sleepers of different measure- 
ments prepared as possible and after getting them counted 
according to the contract, pay the price thereof in accordance 
with the rates mentioned alxjve, to the first party on taking 
receipt therefor. The second party shall, on no account 
without sufficient reason, willingly stop the preparation of 
sleepers during these three months. I^t it be known that 
we, the second parly, will have to prepare 1,35.000 sleepers 
of different measurements every year during the nine months 
from Kartik to Asarh, in accordance with the terms spec) 
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CONTRACT— 

Construction of~(Co»ii/.) 

fied above. If, through negligence on the part of us, the 
second party, we fail to prepare so many sleepers, no plea 
regarding deficiency in the number of sleepers, put forward 
by us, shall be entertained and we, the second party, shall 
be held liable to pay on demand, the price of the entire 
number of 1,35,000 sleepers to the first party. 

“ 5. The sleepers, which we, the second party, shall get 
ready shall be counted every week on behalf of the first 
party and seals and numbers shall be put on them on 
behalf of the first party. If this work cannot be managed to 
be done every week, it should be done every month. But the 
second party shall, on no account, be entitled to take away 
the sleepers after they have been counted, sealed and num- 
bered, unless they have paid the price thereof. The second 
party shall obtain receipt for whatever money they pay for 
the sleepers from the manager of the first party. If, through 
negligence, the sleepers may not be counted, sealed and 
numbered on behalf of the first party, the second party 
shall be at liberty to serve a formal notice on the first party 
giving two weeks’ time, and it shall be incumbent on the 
first party to get the sleepers counted, sealed and numbered 
within the period of the notice issued by the second party 
who shall have to wait till then, but such delay shall not 
exceed more than two weeks after the expiry of the period 
fixed under the notice. If this be not done the second party 
shall then have the power to enter the measurement and 
number of sleepers in their own papers and take away the 
same and I, the first party, shall be entitled to get the price 
of the sleepers according to the entries made in the papers 
of the second party. 

“ 6. Without paying in full the price of the sleepers that 
will be got ready every month and obtaining receipt there- 
for, the second party will not be entitled to cut trees or 
prepare sleepers in the succeeding month. In that case, on 
the expiry of the said succeeding month, I, the first party, 
shall be competent to bring the trees mentioned in the 
Schedule given below in my direct possession and to stop 
the cutting of the trees, without waiting for the expiry of 
the term of this agreement, and if in such circumstances, I, 
the first party, be put to any loss through some act on the 
part of the second party, the second party shall be liable to 
pay compensation for the loss to me, the first party, and 
the sum of Rs. 6,000 in deposit will be forfeited. 

The contractors cut 1,055 sleepers only in the first month, 
and 3,432 sleepers in the second, and they did not pay the 
price of 30,000 sleepers as per their undertaking, whereupon 
the landowner gave them notice of determination of the 
contract. 

Held that, on the right construction of the contract, the 
stipulation to cut 15.000 sleepers in any particular month 
was just as obligatory as the cutting of 1,35,000 sleepers in 
nine months, and that the landowner was justified in can- 
celling the contract. (J^ord Phillimore). HOMESHWAR 

Singh v. Jugal Kishore Marwari. 

(1926) A. I. R. 1926 P. C. 223 = 90 I. C. 696 = 
43 C. Ii. J. 8 = 28 Bom. L. R. 187 = 49 M. L. J. 800. 

Words — Confirmed credit — Irrevocable— Use of — 

Effect. See AGREEMENT— CONFIRMED CREDIT. 

(1927) 64 I. A. 317 (330) = 1 Luck. 241. 

Contingent event — Liability on a. 

Event rendered impossible by contractor — Obligee’s 

right toenfore contract forthwith. See BOND — LIABILITY 

UNDER— Payment of obligee out of proceeds etc. 

(1881) Bald. 396. 

Cutcha Adatia transactions in Bombay. 

— ' 'CottTse of business ift — Position of parties in 
There is no dispute that as regards cutcha adatia trans- 
actions the course of business and the relative positions of 


CONTRACT— (C^?///^.) 

Cutcha Adatia transactions in Bombay— (cr^w/rf.) 

the parties are as follows when a cutcha adatia enters 
into transactions under instructions from and on behalf of 
his up-country constituent with a third party in Bombay, 
he makes privity of contract between the thrd party and the 
constituent, so that each becomes liable to the other, but 
also he renders himself responsible on the contract to the 
third party. He does not ordinarily communicate the 
name of his constituent to the third party, but he informs 
the constituent of the name of the third party. The posi- 
tion, therefore, as between himself and the third party is that 
he is agent for an unnamed principal with personal liability 
on himself. His remuneration consists solely of commission, 
and he is in no way interested in the profits or losses made 
by his constituent on the contracts entered into by him on 
his constituent’s behalf (243). {Lord Justice Warrington?) 
SORHAGMAL GIANMAL?'. MUKUNDCHAND BAHA. 

(1926) 531. A. 241 = 61 B. 1 = (1926) M. W. N. 830 = 

28 Bom. L. R. 1376=98 I. C,338 = 
A. I. R. 1926 P. C. 119=44 C. L. J. 609 = 
38 M. L. T. 16 (P. C.) = 51 M. L. J. 809. 

Damages for breach of 

See Contract-Breach of— Damages for. 

Discretion vested in Government by, involving 
question of construction of contract. 

Opinion of Government on question — Court's inter- 
ference with — Power of. 

A contract provided that certain payments made by the 
Government were to be deducted from the consideration 
moneys, the payments being .such as the Government 
should be satisfied were due and owing in respect of claims 
for ‘ labour and supplies .’ Held that the question w’hether 
any particular sums mentioned in the contract were or 
were not properly described as for labour and supplies was 
a question of construction, and therefore of law for the 
courts, and that the Government’.s decision in the matter 
was liable to be questioned in a court of law. {Sir George 
Farweil). EASTERN TRUST CO. v. MC KENZIE MaUN & 
Co., LTD. (1915) 20 C.W.N. 467 (460-1) = 

36 I.C. 378 - 84 L. J. P.C. 162. 

Disqualified proprietor. 

Contract by or with. See COURT OF WARDS — 

Disqualified proprietor. 

Duress. 

Contract entered into under. See CONTRACT — IM- 
PRISONMENT. 


Enforceability of. 

Statute — Contract prohibited by — Jurisdiction of 

7ourt over contract of particular description — Statute 
mposing restriction on — Repeal of statute — Enforceability 
if contract on — Distinction between two cases. 

If, according to the true intent and meaning of a statute, 
t operates as a prohibition of a loan to a Zemindar with- 
)ut the consent of the Revenue Officers registered as therein 
iientioned, the loan itself is illegal, and the subsequent re- 
peal of the statute will not give a right to sue upon it ; but 
f it amounts to nothing more than a restriction upon the 
urisdiction of the court over transactions of that descrip- 
ion, unless sanctioned and registered as above-mentioned, 
he repeal of the restriction will open to the parties the 
ight to seek any remedy in the court, which, according to 
he general principles of the law. will be applicable to their 

SX Bosa>.,u.t) GOPEE MOHUN THAKOOR 

'■ Radhanat. ^ Suth 8 (U)=TL 42. 

■stipulation luhich contractee represented would not 


f enforced’-Contract containing----Enforceabtlity of. 
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CONTRACT— 

Enforceability oi^iContd.) 

Ifthereisany stipulation in a contract which the con - 
tractee told the contractor would not be enforced, the latter 
cannot be held to have assented to it, and the contract is 
not the real agreement between the parties, and cannot be 
enforced (237-8). {Sir Richard Couch.) Pertab 
Chunder Ghose?^. mohendra Purkait. 

(1889) 16 I.A. 233 - 17 C. 291 (297) = 5 Sar. 444. 

Enforcement of. 

Court's duty. 

It is the primary duty of law to enforce contracts (135). 
{Mr. Baron Parke). DOOLUBDASS PE'ITEMBERDaSS v. 
Ramloll THACKOORSEYDASS. (1860) 5 M I.A. 109 - 
7 Moo. P.C. 239 = Perry, O.C. 232 = 1 Sar. 403. 

Evidence of. 

See also CONTRACT — CONSTRUCllON — EVI- 

OENCE. 


Hearsay evidence — Admissibility — Evidence as to 

what was said by contracting- parties at time of alleged 
contract. 

The question was whether />, a deceased childless Hindu, 
covenanted with defendant’s father {G) on his behalf to 
make the defendant his heir and owner of the property, 
and in the event of Ins having issue, to give a p^ntion of 
the property to the defendant. 

Held that the evidence of Z>’s widows as to what said by 
D and G when the alleged covenant or agreement was 
made was only hearsay, and, to use the* language of the 
Indian Kvidence Act. was not relevant (51). {Sir Richard 
Couch), J.aea Narain Das Lai.a Kamanuj Dav.vl. 

(1897) 25 I.A. 46 20 A. 209 (210)- 

2 C.W.N. 193 -7 Sar. 267. 

Expectations on each side— Raising of— 

Distinction. 


h7ndencc — Heir — Agreement to give and accept 
minor as. 

The question was whether /;, a childless Hindu, cove- 
nanted with defendant’s father {G) on his behalf to make 
the defendant his heir and owner of the property, and in 
the event of his having issue, to give a portion of the 
property to the defendant. 

Held, on the evidence reversing the High Court and 
restoring the Sub-Judge, that there was no contract or 
agreement ; that there was only an expectation on each 
side— on the part of D that if the respondent continued to 
Jtye with him, and was brought up and educated under his 
care and control, the defendant would be induced, by the 
prospect of l>ecoining his heir, to continue to live with him- 
and on the part of G, that if he gave uptheboy(defen- 

educated and make him his heir 
P--3). (.S/V Richard Couch). LaLA Narain DaS 7 >. 
l.ALA Ramanuj DayaL. (1897) 25 I A 46 = 

20 A. 209 (217-8) = 2 C.W.N. 193=7 Sar. 257. 
Expert tribunal set up by. 

~ -‘ Decision of, on matters within its competence 

^ with ^Grounds. 

poods ^ contract for the sale of 

^ defendant was that the rate 
chavnt^ ^ 1 ^*^ goods not delivered was to I>e fixed by a Pan- 

was^feauired**!^*^*’ that very much more than error 

upset the decision of the Punchayat as to 
the rate payable for goods not delivered. ^ ^ a. to 

than error would be required to upset 

®*pert tribunal voluntarily set up for the 

ceedings of that body.’ The'flV tL^th^P^unch;;^^^^^^^ 
when examined as witnesses, have not been able to gWe J 

46 


CONTRACT— (C^;«f./.) 

Expert tribunal set up }yy~-(Contd.) 

lucid exposition of their rationes decidendi is not inconsis- 
tent W'ith the honesty and validity of their conclusion. 
{Lord Robertson). PESTONJI JeHANGIRJI v. THE FIRM 

OF Jaisingdas Hansraj. (1903) 8 C.W.N. 57 = 

22 Bom. L.R 420 = 76 I.C. 63. 

Formal document— Execution of. 

~~~ Condition precedent to enforceability of contract^ 

1 f and 7vhen a. 

An agreement for the grant of a lease of property vested 
m a manager appointed by virtue of the Chota Naepur En- 
cumbered Estates Act contained a proviso to the effect that 
an agreement embodying the terms agreed upon should l>e 
prepared and e.vecuted by (1) the Deputy Commi.ssioner or' 
such other omcer. representing the Court of Wards, as was 
auihonsed to sign such an agreement, (2) the di.sciualified 
pioprietor, and \:>) the intending les^sees. 

Held thar the .saitl proviso was a condition precedent and 

more than a condition precedent to the enforceability of 
the agreement. 

I he execution of the agreement provided for was a con- 
dition or term of the bargain, and there would be no en- 
forceable contract because the condition was unfulfilled. 
{Lord Shaio.) HUKU.M ChaND v. RaN BaHADUR 
Singh. (1924) 51 I.A. 208 (211-2) = 3Pat 626 = 

P-C. 166 = 34 M.L.T. 120 = 
(1924)M.W.N. 710 = 22 A.L.J. 935=5 Pat. L.T. 639 = 
21L. W.1-29 C.W.N. 342-3Pat. L. R. 167 = 

, 80 I.C. 841 - 47 M.L.’j. 662. 

-- —Whether an agreement is a completed bargain or 
inerely a provisional arrangement depends on the intention 

ot the parties as tieducible from the language used by the 
parties on the occasion when the negotiations take a con- 
ciete shape. The fact of a subsequent agreement being 
prepared may be evidence that the previous negotiations did 
not amount to an agreement, but the mere fact that persons 
wish to have a formal agreement drawn up does not estab- 
lish the proposition that they cannot be bound by a previous 
agreement (30-1). ^ 

_ Held, affirming the High Court, that the two documents 
in question in the ca.se constituted a completed and binding 
agreement between the parties, and that the reservation in 
respect of a formal document to be prepared by a Vakil only 
meant that it should be put into proper shape and in legal 
phraseology, with any subsidiany terms that the Vakil might 
consider necessary for insertion in a formal document (31). 

The provision in the agreement in regard to this matter 
was not a condition to which the bargain was su])ject (30) 
{Mr. Ameer All.) HakicHAND MaNCHARAiM v GOVIND 
Luxman Gokhale. (1922) 50 I A 26 = 

47 B. 335(342 3)^^32 M.L.T. 175 = 28 C.W.N ’ 73 = 
17 L.W. 572--- 37 C.L.J . 440 = 25 Bom. L.R. 631 — 
A.I.R. (1923) P.C. 47 = 71 I.C. 763 = 44 M.L.J. 608. 

Forum loci contractus. 

Obligation to accept, irrespective of domicil or resi- 
dence of parties — Implication of 

An obligation to accept the forum lod coulractus, as 
having, by reason of the contract, a conventional jurisdic- 
tion against tlie parties in a suit founded upon that con- 
tract for all future time, wherever they might be domiciled 
or resident, cannot, unless expressed, be implied (187-83 
{Earl of Selborne). SiRDAR GUHDAYAL SinGH v 
R.AJAH of FaRIDKOTE. (1894) 21 I A 171 - 

22 C. 222 (240) = 112 P R. 1894 = 6 Sar’ 603 = 

4 M. L. J. 267. 

Fraud. 

by~^Proof offsetting aside of 
contract on that ground^Terms of. ^ ' 
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CONTEACT— (C-.w/,/.) 

Fraud— (CowW.) 

In 1859 6' entered into negotiations with respect to the 
purchase of a certain talook at a premium of Rs. 42,411 
and an annua rent of Rs. 48,070, and. in January, 1860, he 
signed a sale bond which contained an enumeration of the 
mouzahs purchased, the actual sale being completed on the 
2nd June following. Until his death in December, 1861, he 
paid the stipulated rent according to the terms of the deed. 
Subsequently, his widow brought a suit for reforming the 

sale entered into by her husband, on the ground 
that he was induced to enter into it by fraudulent misrepre- 
sentation. In her plaint she prayed for an abatement of 
lent and a refund of the consideration money in proportion. 

in view of the probabilities of the case, of the fact 
that the action was not brought until the person who alone 

was able to throw much light upon it (770., the plaintiff’s 

husband), as far as the plaintiff’s case was concerned, was 

dead, and of the character of the evidence that, although 

theie might be some suspicion of misrepresentations having 

been made to the deceased, no sufficient case of fraud had 
been made out. 

Their T-X)idships further observed that they must not be 
understood as intimating any opinion that even if the plain- 
tiff would have been entitled to set aside the contract on the 
ground of fraud, she would have been entitled to such relief 
as she sought in the suit. (S/r Robert Collier.') Darimbya 

Debbya V. Maharajah Nilmoney Singh deo Haha- 

(1879) 3 Suth. 677 = Bald. 316 (321) = 

6 C. L. K. 465. 

Contract secured by — Representations any one of 
7o/i?c/i 7s untruc' — Contract entered i/itoon faith of^ if sitch 
a contract. 

Where one party induces the other to contract on the 
faith of representations made to him, any one of w’hich is 
untrue, the whole contract is, in a Court of Equity, consider- 
ed as having been obtained fraudulently (237). (^Sir 
Richard Couch.) PeRTAB CHUNDER GhOSE v. MO- 
HENDRA PURKAIT. (1889) 16 I. A. 233 = 

17 C. 291 (297) = 5 Sar. 444. 


Exoneration from liability under contract on 

ground of—Co7idition. 

Eaw does not exonerate parties from their contracts on 
the ground of fraud, except where they are distinctly shown 
to be in violation of the ordinary rules of morality (135). 
{Mr. Baron Parke.) DOOLUBDASS PEJTAMBERDASS v. 
RaMLOLL THACKOORSEYDASS. (1850) 5 M.I.A. 109 = 
7 Moo. P. C. 239=Perry, O.C. 232 = 1 Sar. 403. 

Prustration of. 

Doctrine of — Applicability —Goods to be manufac- 
tured and supplied by named mills — Contract for supply 
of — Mills ghnng preference to Government orders and fail- 
ing to supply to contractor— Inapplicability of doctrine to 
case of. 

The respondents entered into an agreement with the ap 
pellants for the sale of a stated quantity of goods to be 
manufactured at and obtained from named mills. Only a 
portion of the goods contracted for w’as supplied by the res- 
pondents, and the appellants sued them for damages for 
failure to deliver the remaining quantity. 

The mills named remained in existence and at work, and 
the looms which could otherwise have manufactured goods 
deliverable under the suit contract were fully occupied in 
making goods for the Government of India. There w as no 
evidence that the mills named were requisitioned, and that 
the Government were empow’ered to require their contract 
work to take precedence of other contract work. In fact all 
that appeared was that the Government placed an order 
with the said mills, and that it w^as executed by the mills in 
preference to the order of the respondents. There would 


CON’TRACT-CContd.) 

Frustration of— (Cot/d.) 

have been nothing illegal in the receipt of the goods bv the 

respondents, if they could have got them, or in the delivery 
of them over to the appellants. 

Oe/d, reversing the High Court, that the doctrine of 
frustration had no application to the case, and that the res- 
pondents were liable for damages (12-4). (Lord Sum„er.) 
HURNANDRAI FULCHAND 7 k Pragdas Budhsen. 

oo,. -r ™ (1922) 50 I. A. 9 = 47B. 344(348-9)= 

32 M. L. T. 171 =38 C. L. J. 248 = 22 Bom. L. E 637 = 

-.o-r 27C. W. N. 878=fl923)M. W. N. 647 = 

18 L. W. 441 = 76 I. C. 486= A. I. E. (1923) P. C. 54 = 

44 M, L. J. 498. 


Wa,—Fnislratio„ hy—" Syndicate rales"—Regula- 

lion of price loith reference to— Term as to— Cessation of 
publication of rates by Syndicate enving to 7 var — Effect of 

A contract, elated 21st April 1914, for the purchase of 

alizarine dyes between vendor and purchaser both resident 

in India stipulated for a certain rebate and then proceeded: 

“The goods are to be invoiced as usual at Rs. 321-4 which 
will be paid \yithin 15 days of delivery without interest. If 
the pajment is delayed after tli.at time an interest of 9 per 
cent, per annum will be paid by us (purchasers.) If there 
shmild be any Ructuati.m in the Syndicate rates the condi- 
tions laid down in this {contract) regarding the price 

and jor bonus ivill be 7>oid and they 7vill be fixed at such a 

i i me of fJticiu cit / on by m nt uni n ^p^ccmcnt 

There was a Syndicate composed of an important 
German firm of alizarine producers and an English member 
or members, and that Syndicate had l>een in the practice of 
regulating the supply and fixing the prices as regards India 
and elsewhere, and the “ Syndicate rates ” referred to in 
the contract were the rates fixed and publicly announced by 
that Syndicate. On the outbreak of the German war the 
said rates ceased to be issued by the Syndicate. 

On a question arising whether the W'ar frustrated the 
contract, either generally or by destroying the Syndicate, 

//c/rt', that there was nothing in the contract which in terms 

made any modification of the obligation of the sellers depend 
upon the continuance of the Syndicate, that, as there was 
no fluctuation or alteration in the Syndicate rates, by reason 
of the Syndicate not having been operative, or for some 
other reason, the condition avoiding the contract, if there 
w as such fluctuation, never came into operation, and the 
result was that the contract continued on the footing of the 
rates specified in the contract, and that as the contract was 
broken the buyers were entitled to recover damages for 
breach. {Viscount Haldane.) TOOLSIDAS TeJPAL v. 

Venkatachalapathy AIYAK. (1920) 13 Ii. W. 1 = 

(1920) M. W. N. 557=260. W. N. 26 = 

28 M. L. T. 410 = 591. 0. 27. 


Future events— Provision for. 

Unman life — Uncertainty — Parties' kno7vtedge of — 

Presumption as to. 

Contracting parties when providing for po.ssible future 
events must be presumed to bear in mind the uncertainty of 
human life (21). {Lord Atkinson.) VaTSAVAYA VEN- 
KATA JaGAPATI 7a poosapathi Venkatapathi. 

(1924) 621. A. 1 = 48 M 230=20 L.W. 298 = 
A. I. R.(1924)P. C. 162 = 36 M. L. T. 210 = 
(1924) M. W. N. 607 = 26 Bom. L. B. 786 = 
29 C. W. N. 67 = 80 I. C. 807 = 47 M. L. J. 93 (127). 

Goods -Contract for sale of. 

Breach of — Damages for — Suit for — Maintainability 

— Plaintiff wholly dispensing with performance — Effect. See 

CONTRACT — Breach of — Damages for — Suit for ^ 
MAiNTAiNABitm'. (1928) 66 I. A. 164 = 9 Lab- 610 
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CONTBACT— 

Goods— Contract for sale of— 

Breach by buyer of — Damages for. See CONTRACl' 

— Breach of— Damages for— Buyer’s breach. 

Breach by seller — Damages for — Profits made by 

buyer by other means — Benefit of — Seller’s right to. See 
CONTRACl'— BRE.ACH OF— DAMAGES FOR— SELLER’S 

BREACH— Profits, etc. (1921) 18 I A. 176 (180 l) = 

13 A. 257(262-3). 

Breach by seller— Damages to buyer for — Inability 

for — Fixed quantity of goods — Contract to supply — Supply 
of lesser quantity. See CONTRACT— BREACH OF — DA^iA- 

GES FOR— Seller’s breach— Fixed quantity of 
Goods. (1922) 50 I. A. 9 = 17 B. 311(316). 

Breach by seller— Damages to buyer on— Measure of. 

See CONTRACl'- B reach of— Damages for— Sale of 
Goods. (1896) 23 I. A. 119 (126-7) = 21 C. 8 (19). 

Breach by seller — Damages to buyer for — Measure 

of— Buyer entering into contract with a view to perform 
his contract with a third party. See CONTRACT— Buf ach 

of^Damages for— Seller’s breach. 

(1923) 60 I. A. 112 (162)- 17 B. 563 (575 6). 

— Breach by seller— Damages to buyer for— Measure of 

—Government control of supply of goods— Indents .supplied 

by actual customer — Condition of supply only on Buyer 

furnishing indent signed by particular person —Measure in 
case of. .SV^ CONTRACT— BREACH OF— Da.MAGFS FOR— 

Seller’s breach— Government, etc. 

(1923) 60 I. A. 112 = 17 B. 663. 

Chain of buyers and sellers— Contract between — 

Breach of Damages for — Mea'iure of, ascert.ained between 
last buyer and seller— If same all along the chain SVc 

Damages— Sale of Goods. (1925) 19 M. l. 

^C. I. F. contract— Breacli of— Damages for— Suit 
for— Evidence given indefinite— Award of nominal damages 
on ground of— Propriety. See CONTRACT— BREACH Ob~~ 
DAM.AOES for— C. I. F. CONTRACT. 

(1918) 36 M. L. J. 161. 

Description of gocds-^Part of— Goods packed in 

wooden boxes lined with tin— Contract for— Packing in 
those cases if part of description. 

Quaere, whether, in the case of a contract for the delivery 
of goods (shirting) packed in wooden boxes lined with tin, 
the packing in those cases is part of the description of the 
goods contracted for, and whether the buyer can decline to 
accept goods of the contract quality merely on the ground 
that they were packed in bales instead of in wooden boxes 
lined W'ith tin. (ford Atkinson.) FIRM OF Chunna Mai - 
Ham Nath v. Firm of Mool Chand-Kam Bhagat. 
(1928) 65 I. A. 151 = 9 Lah. 610- 5 O. W. N 166 = 
26 A. L. J. 603 = 32 C. W. N. 738 = 17 C. L. J. 503 = 
9 Lah. W. N. 21 = 29 Punj. L. B. 353 - 108 I. C. 678 

30 Bom. L. E. 837 = 28 L. W. 261 = 
A. I. E.(1928)P. C. 99 = 55 M. L. J. I. 
Indent — Goods to be indented from Kngland-Con- 
ff'act to supply — Terms of indent if imported into contract. 

1 he appellants, a firm of merchants dealing in piece<»oods, 
^tered into contracts with the respondents, a native firm in 
Madras, for the supply to them of prints and sarees at 

aware, to be shipped from England. Each contract contained 
thr^ monZ'n' ‘'Terms cash, less 

nnHer .hL • "“mbers referring to indents which 

I . were the contracts made by the apnel- 

lants with tnghsh manufacturers for the supply of the gSSs 

meant eoutract, the stipulation referred to was 

contract, ‘he terms of the indents as terms of the 


CONTEACT— 

Goods-Contract for sale ot- {Conid.) 

reversing the Court below, that the words "Per 
Indent 906,” etc did not import the terms of the indent into 
the contract. (Lord Dunedin.') WILLIAM ALEXANDER 
Gocul Das. (1918) 23 C. W. N. 1091. 

‘f^^scripiion or quality of goods — -Essential part of 

Bates of long cloth bearing certain numbers— Description 
of— Numbers if essential part of. 

In the case of a contract for the purchase of bales of long 
cloth bearing certain numbers, the question was whether 
the numbers were an essentia) part of the description of 
the contiact goods, and whether the purchasers were entitled 
to refuse to take the bales merely on the ground that they 
did not bear the numbers specified in the contract. 

//cA/. affirming the High Court on its appellate side, that 
the numbers were merely reference numbers and did not 
give any warranty or indication of the quality or description 
of the g<)ods, and that tlie purchaser was not entitled to 
reject the hales tendered merely on the ground that they did 
not bear the numbers specified in the contract. (Lord 
Atkinson.) KAMJIVAN NEVATIA BHIKAJI. 

(1924) 48 B. 519 = 26 Bom. L.E 442 = 

on T 607 = (1924) M. W. N. 430 = 

20 L. W. 421= 35 M. L. T. 140 = 28 0. W. N 637 = 

A. I. R. (1921) P.C. 113 = 80 I. 0. 381 = 46 M. L J. 655. 

i7- I Board) contract — Incidents of— 

Rights of parties on. See CONTRACT ACT. SS. 99 100 

(1845) 3 M. I. A. 122. 

-Manufacture by named miits—Goods under— Con- 

tract for supply of, as and ro/ien same might be receded 
from mills— Absolute contract for supply of whole of goods 
mentioned therein or contract for supply of only so much 
thcicof Qi might be reeeired from the mills named. 

An agreement for the sale of future goods to be nianu- 
factured at and olitained from named mills, provided for 
the quantity and descriptions of those goods, for tlie prices at 
which the different descriptions were sold, and for the time 
and rale of delivery. The provision for delivery, after the 
woids which completed the description of tlie goods, namely 
goods under manufacture are sold”, ran as foilow‘s —“The 
same are to be taken delivery of as and when the same may 

be received from the mills. Delivery is to be caused to be 

given m full by December 31 in the year 19I8” 

//./a' that the contiact was an absolute one to deliver the 

ttholeofthe good.s mentioned therein, whether or not the 

whole of the goods was received from tlie mills during the 
remainder of the year I9l8. ^ 

The words “as and when the same may be received from 
the mills” do not mean "if and when the .same may be receiv 

ed from the mills.” The words regulate the manner of 

performance, but they do not reduce the fi.ved quantity sold 
to a mere m.-iximum, or limit the sale to such goods, not 
exceeding 864 bales, as the mills might deliver to the con- 
tractors during the remainder of the year. {Lord Sumner ) 
IIUKNANDkAl hULCHAND v. PkaGDAS bUDHSFN ^ 

fl922) 60 I. A. 9 (11) = 47 B 344 13461 — 

32 M. L, T. 171=38 C. L. J. W=27 C W N. ^8 = 
22 Bom- b e. 537- (1923) M.W.N. 647 = 18 L W 441- 
A. I. E. (1923) P.C. 64 = 75 I. C. 485 = 44 M L > 498 . 

— - ^Manufacture and supply by named mills— Goods sub- 
ject of-Contract to supply-Mills giving preference to 
Government orders and failing to supply to'^contractor-^ 
frustration of contract by. .Sc- CONTKACT-Frust^ . 

TioN OF — Doctrine of. ku^tra- 

*^ 1 ^ 22 ) 60 I. A. 9 (12-4) = 47 3.34-1(348-9). 

Parol proof of — Permissibility^ 

In India a contract of sale of goods can be proved hi- 
parol. (Lord Bober (son,) DURGA Prosad Sureka 
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CONTRACT— 

Goods— Contract for sale of— (Cof/td,) 

liHAJAN T>AI,T, (1904) 31 1, a. 122(124) = 

31 C. 614(625) = 8 C. W. N. 489 = 8Sar. 684 = 

6 Bom. L. R. 498 = 14 M. L. J. 196. 

Passitii^ of, hy named persous^Pnwision in contract 

for — Scope and effect of — What amounts to such passing, 

A contract for the supply of goods contained a clause to 
tlie following effect ; “The passing of our (the supplier's) 
Moulmein and Rangoon friends, the Ronibay Rurniah Trad- 
ing Corporation, Ltd., is as usual final as regards both mea- 
surement and quality”. 

Held, that the right conferred by the clause on the suppli- 
ers amounted merely to the right to determine by and 
through the skilled and experienced persons whom they should 
necessarily employ for the purpose, acting honestly and im- 
partially according to the best of their judgment whether the 
goods supplied were in conformity with the requirements of 
the contract under which they were so supplied. 

The point is not whether the men employed to pass acted 
honestly according to the best of their skill and judgment, 
but whether they ever approached the question they had to 
determine, namely, the conformity of the goods supplied with 
the contract under which they were supplied. If the persons 
employed never applied their minds to that but merely 
determined that the sleepers were fit to be sent on as the 
manufactures of their employers, there cannot be said to be 
any “Passing” of the sleepers within the meaning of the 
contract. {Lord Atkinson.') HOMPAY PUKMAH TRADING 

Corporation, limitkdj/. aga Mahomed Khaleel 
Shirazee. (1911) 38 I.A. 169 = 34 M. 453 = 

8 A. L. J. 1208 = 15 C. W. N. 181 = 10 M. L. T. 160 = 
(1911) 2 M. W. N. 111 = 13 Bom. L. R. 813 = 
14 C. L. J. 326 = 12 I. O. 44 = 21 M. L. J. 1110. 

Patta Patti — Meaning of. 

A good deal of evidence was given as to the meaning of 
the words “ patta patti with,” and it appears certain that 
when once patta patti is made the buyer has no longer a 
right to demand the goods themselves, nor is the seller 
obliged to deliver them, but the matter should be settled by 
the payment and acceptance of the difference resulting from 
the sale and re-sale of the goods. {Lord Darling.') SUK- 
DEVDOSS KAMPRASAD 7'. GOVINDOSS CHATUKBHUJA 

DOSS & Co. (1927) 55 I. A. 32=51 M. 96 = 

5 O. W. N. 195 = 107 I. C. 29 = 30 Bom. L. R, 238 = 
27 L. W. 453 = 1 L. T. 40 M. 138 - 26 A. L. J. 484 - 

47 C.L.J. 144 = A.I.R. (1928) P.C. 30 = 

54 M.L.J. 130 (134). 

• Portion of, not supplied — Rate payable for — Expert 

tiibunaPs decision as to — Provision in contract for — Deci- 
sion of such tribunal — Court’s interference with — Grounds. 

See CONTRACT — Expert tribunal set up by. 

(1903) 8 C. W. N. 57. 

Purpose particular — Goods required for — Warranty 

in case of. See CONTRACT— GOODS— CONTRACT FOR 

SALE OF — Railway sleepers. 

Quantity — Specification as to, iff labels affixed by 

vendor — Alistake in — Liability of vendor for — Purchaser 
if under dtUy to ascertain exact quantity or if entitled to 
rely upon specification on label. 

The plaintiffs placed an order with the defendants, a firm 
of good bu.siness reputation, for a certain quantity of arse- 
nite of soda, for making “ dip ” for caitle. The defendants 
delivered 56 lbs., but the drums containing the soda were 
wrongly labelled as containing SJ lbs. only. The label con- 
tained instructions as to the quantity of water to be used for 
mixing up with the soda. The plaintiffs’ servant acted up 
to the instructions, with the result that a strong “ dip ” was 
prepared and the cattle were injured. In an action to le- 


I CONTRACT— 

Goods— Contract for sale of~{Contdf) 

I cover damages, the defendants pleaded inter alia that plain- 
tiffs were guilty of contributory negligence in not making 
enquiries and detecting the mistake. Held, that plaintiffs 
were justified in relying on the specification as to quantity on 
the label that no duty was cast on them to make enquiries 
to ascertain the exact quantity delivered, and hence, there 
was no contributory negligence on their part. {Lord 

Sumner.) British South Africa Co. v. Lennon 

(1915) 341. C. 278. 

Qnality of Stipulation as to* — Fibre of certain 
quantity^ with requisite percentages deliverable in instal- 
ments — Total quantity to contain requisite percentages or 
each delivery to contain same — Acceptance of certain deli- 
veries by buyer- Effect of, on his right to complain of 
absence of requisite percentages—Right to complain that 
article was not of contract quality at all — Effect on. 

A contract for the sale and purchase of aloe fibre was in 
the following terms, the words italicised being in writing, 
and the rest being a printed form : — 

“ I have this day agreed to sell you Aloe Fibre and within 
the tiates mentioned below, to deliver into my godawns at 
Coimbatore, in quality, dryage, etc., such as you shall 
approve at the rale of Rs. 3-7-9 a maund of 25 lbs. 

Should you consider the said stuflf on delivery is not suffi- 
ciently dry, clean and free from pith, black, short or not to 
your satisfaction, you shall be at liberty to reclean, etc., the 
same and to debit the cost to my account. Cart-hire from 
my godoron to yours to be paid hy sue. 

Provisional payment, if required on delivery into your 
godown, not to exceed : — 

Rs, per 

The whole quantity now contracted for {ten thousand 
maunds) 10,000 maund s guaranteeing 10 per cent, A. 15 
per cent. B and l5 per cent. C to be delivered within ttvo 
months from this date.” 

Htdd that the contract was not, as held by the High 
Court, a contract for 10,000 maunds, each delivery if not 
each maund to contain 70 per cent. A, l5 per cent. B, and 
15 per cent C, or that each delivery had to be proportion- 
ate, but that tne contract was a contract to supply a lump 
quantity of fibre, the total quantity of which was to contain 
the requisite percentages, while the part deliveries might be 
in any proportion, and that, accordingly, the purchaser could 
not, when taking deliveries, refuse to take parcels because 
they did not contain the requisite percentages, until there 
came to be an absolute excess of one of the inferior 
qualities. 

In respect of some of the deliveries made and taken under 
the contract, held, on the other hand, that the acceptance of 
the deliveries by the purchaser could not he held to bind the 
purcliaser to nothing except the actual weight of the fibre 
transferred, and that the purchaser having taken the fibre 
away from the vendor’s godown as being fibre deliverable 
under the contract, it was not thereafter open to him to say 
afterwards that some of the fibre taken was neither A nor B 
nor C but of an inadmissible quality, D. {Sir Walter 
Phillimore.) PEIRCE LESLIE & CO. v. GIKIAH CHETIIAR. 

(1917) 46 I. C. 576 = 22 C. W. N. 282, 

Quality — Warranty as to— Breach of— Damages for 

— Purchaser’s .suit for — Onus on him — Acceptance of goods 
by him after examination — Sale thereof by him and delivery 
of same to buyer — Complaint as to quality not made till 
long after. See CONTRACT— BREACH OF— DAMAGES FOR 

—Quality. (1886) 13 I. A. 60 (63)= 

13 C. 237(242 3, 244). 

Railway sleepers^Contract for supply of — War- 
ranty in case of — Passing of goods by persons named by 
supplier — Clause for — Meaning and effect of. 
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CONTRACT~(C^;«^^.) 

Goods— Contract for sale 

Where the persons who enter into a contract for the sup- 
ply of goods to be used for a particular purpose sleep- 
ers for railways) are informed of the purpose for which 
the goods are wanted, they must be taken to have implied- 
ly warranted that the goods supplied are reiisonably fit for 
that purpose. 

A contract for the supply of sleepers for the Railway con- 
tained the following clause: “ The passing of our (the 
supplier’s) Moulmein and Rangoon friends, the Bombay 
Burmah Trading Corporation, Limited, as usual final as re- 
gards both measurement and quality.” 

that the meaning of the clause was not that the 
contractors could supply anything they chose, but that the 
supply should be according to the standard set up expressly 
or impliedly under the contract or at least the requirement 
that the sleepers were reasonably fit as sleepers of dimen- 
sions described for use by the Railway Company ; that the 
right conferred by the clause on the suppliers amounted me- 
rely to the right to determine by and through the .'^killed and 
experienced persons whom they should necessarily employ 
for the purpose, acting honestly and impartially according to 
the best of their judgment whether the goods supplied were 
in conformity with the requirements of the contract under 
which they were so supplied. {Lord Aikhison.) BOMIJAV 

Burmah Trading Corporation, Ltd. v. aga Maho- 
med KHALEEL SHIRAP^EE. (1911) 38 I. A. 169- 

34 M. 453 = 8 A.Ij.J. 1208=15 C. W. N. 181- 
(1911) 2 M. W. N. 111-10 M.L.T. 150 = 
13 Bom. L. E. 813=14 C.L.J. 326-12 I. C.44 = 


21 M.L.J. 1110. 

Guarantee— Contract of. 

Jdank — Dt'ciltn^ by, ivith customer in 'oay of its 
business as a Bank — Continuance of'^U ndertakin ^ to pay 
certain sums to Bank in consideration of — Failure of Bank 
to continue to deal with customer — Liability of guarantor 
in case of. 


The material clauses of a contract of guarantee was as 
follows : — 

In consideration of the Royal Bank of Canada agreeing 
or continuing to deal with Antoni Brothers, herein referred 
to as the customer ” in the way of its business as a Bank, 
the undersigned hereby jointly and severally guarantee pay- 
ment to the Bank of the liabilities which the customer has 
incurred or is under or may incur or be under to the Bank, 
whether arising from dealing between tl.e hank and the 
customer or from other dealings by which the bank may 
liecome in any manner whatsoever a creditor of the custom- 
er ; including in such liabilities all interest, computed with 
quarterly or other rests according to the bank’s usual customs 
charges for commission and other expenses, and all costs, 
charges and expenses which the Bank may incur in enforc- 
ing or obtaining payment of any such liabilities (the joint 
and several liability of the undersigned hereunder being 

limited to the sum of forty thousand dollars without 
interest). 

that the deed of guarantee, on its true construction. 

I eally contained two covenants or contracts, one being the 

consideration for the other, the first covenant being that if 

the Bank continued to deal with the firm as their customer 

in the way of its business as a Bank, the guarantor would 

pay to the Bank the ;^40,000 at the times and in the 

manner shifted and do the other things he had undertaken 

o o, and that, as the Bank had failed to perform their 

covenant by not continuing to deal with the firm as their 

cus otner in the way of their business as a Bank, the guaran- 

or ad not received the consideration, i.e., the whole of the 

consi eration upon which his covenant was based, and he 

was not therefore bound to perform that covenant by reason 
of that failure. 


CONTEAOT— (C:^7«/./.) 

Guarantee — Contract Qi~{Contdf) 

The words “ continuing lo deal with Antoni Brotherb 
in the way of its business a.s a Bank ” in the deed of gua- 
rantee must involve some bona fide fresh transaction between 
the partie.s. It is impo.ssil^le to confine these words to 
merely keeping the account of this firm open, that is, merely 
receiving payment from any one who choo.ses to pay in 
money to the Bank to the firm’s credit. {Lord Atkinson.) 

Koval Bank, Canada ■/>. J. Salvatori. 

A. I E. ri927; P. C. 272-30 Bom. L. E. 760 = 

47 C. L. J. 300 - 107 I.C. 346. 




being reporting on credit and solvency of flank's customers 
— Surety for — Cashier himself a customer and insolvent — 
Loss caused by — Guarantor's liability for. 

G stood surety tor the due and faithful performance by 
his son of the duties of the ofiice of a khazanchee (native 
cashier) of a Bank. One of such duties was to report on 
the credit and solvency of customers of the Bank having 
dealings through his agency. The khazanchee also carried 
on a money-lending business either as a partner or as sole 
member of a firm, and was a customer of the Bank within 
the meaning of the agreement under which G stood surety 
for him. For sums overdrawn by him as such customer, 
the khazanchee furnished security which generally took the 
form of promissory notes executed by third parties in his 
favour, the notes being indorsed and handed over to the 
Bank. As security for such overdrafts he did indorse and 
hand over to the Bank six promissory notes. The makers of 
the notes, however, paitl him the amounts due thereunder, 
and he received the sums so paid without informing the 
makers that the notes had been indorsed and handed over to 
the Bank or thu B.iiik that the iKjtes had been paid. Tliough 
the sums paid by the m.'ikers fouiui their way lo the khazan- 
chec's account with the Jiank, and to that extent reduced ids 
debit balance, the Bank was left in the belief that it s;ill had 
those notes as good security, with llie result that the kha~ 
zanchcc was allowed larger overdrafts than he would other- 
wise have been allowed. All this took place while the 
khazanchee held office as such. He subsequently resigned 
his oPnee, and was adjudicated insolvent. 

Held that, upon the right construction of the guarantee 
agreement, the liability of G thereunder extended to the 
losses caused to the Bank by the above-mentioned fraudu- 
lent conduct oi \\\<^ khazanchee (175). {I.ord Phillitnoic.) 
Sen Bank ok Bengal. (1919) 47 I. A. 164 = 

32 C. Ij. J. 233 = 28 3VI. L. T. 124 = 13 Bur. L. T. 94 = 

58 i.C. 1. 

Consideration for. 

Anything done, or any promise made for the benefit of 

the principal, may be a sufficient con'^ideration to a surety 
for giving a guarantee (65.S). {Sir John Edge.) KaiI 
Charan V. ABDUL Rahman (1918) 50 I.C. 651 = 

23 C. W. N. 545 = 10 L.W. 34 = 1 U.P.L E. (P.C.) 63. 


Continuing guarantee — Employee — Discharge of 

duties by— Security for— Contract giving, if such a gua- 
rantee. 

On the appointment of a person as khazanchee (native 
cashier) in a Bank, he was required to find security. The 
security was found by his father for him upon the terms of 

a tripartite agreement to which the father, the son and the 
Bank were parties. 

Held, that the instrument of security was not a continu 
ing guarantee within the meaning of S. 129 of the Contract 
Act, and as such was not revoked bv the death of the suretv 
according to S. 131 of that Act (169-70). ^ 

The words of S. 129 are ‘‘a guarantee which extends to a 
series of transactions is called a continuing guarantee” 
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CONTBACT— (C.w/fl',) 

Labour Contract— 

and unloading explo^sives, the appellant is entitled to pay- 
ment at the rate of 7 pies per maund per mile or part of a 
mile. The contention of the appellant is that the note 
places cement in the same description as explosives. This 
contention cannot be accepted. The note does not fix the 
rate of payment, but the conditions of carriage. The con- 
ditions which attach to the carriage of cement are not the 
same as those wiiich attach to the carriage of explosives. It 
is true that both explosives and cement are to be carried 
under special instructions, and that the cartage of ceinent 
may consequently be more costly than the cartage of other 
permanent-way materials, but the rate of H pies per 
maund per mile is fixed as an over-all-pricc, and the fact 
that one article may be more costly to handle than another 
does not affect the question of the rate of payment under 
the terms of the contract. {^Lord Parmoor). SETH 

JASWANT Kai V. Secretary of state for India. 

(1915) 3 L. W. 297 (299-300) = 33 I. C. 924 = 
23 C. L. J. 177 - 18 Bom. L. R. 355 = 
19 M. L. T. 103 = (1916) 1 M.W. N. 201. 

Law Governing. 

1 nterprctation and effect of contract — Law ^ox*cr- 

ning. 

Beyond doubt in a case where at the time when an obli- 
gation is contracted the obligors are within a foreign 
country, but leave it before the suit to enforce the obligation 
is instituted, the laws of the country in which the obligation 
is contracted may bind the parties, so far as the interpre- 
tation and effect of the obligation is concerned, in whatever 
forum the remedy might be sought (187). (Par/ of 
Selborne'). SiRDAR GURDYAL SlNGH RaJAH OF 
FarIDKOTE. (1894) 21 I. A. 171 = 22 0. 222(240) = 

112 P. R. 1894 = 6 Sar. 603 = 4 M. L. J. 267. 

at the time subsequently found to be erroneous 

— Liability under contract — Effect on. 

But if the respondent has contracted an obligation to 
account in this suit for the subsequent profits claimed, he 
cannot escape from it, because when he contracted it the 
course and practice of the courts oroceeded upon a construc- 
tion of a statute which has since been pronounced to be 
erroneous (232). (.S’/> James IV. Colvilc). SaDASIV.x 

PILLAI V. RAMALINGA PlELAl. ('1875) 21. A. 219 = 

15 B. L. R. 383 = 24 W. R. 193 = 3 Sar. 519 = 

3 Suth. 190. 

Law in foree at the time — Alteration subsequent of — 

Effect. 

The rights of the parties to a contract are to be judged 
of by that law which they intended, or rather by which 
they may justly be presumed to have bound themselves. 
(Sir Andrc7V Scoble). ABDUL AZIZ UHAN v. AppayA- 
SAMI NAICKER. (1903) 31 I. A. 1 (9) = 

27 M. 131(142-3) = 6 Bom. L. R. 7 = 8 C. W. N. 186 = 

8 Sar. 568. 

Lex Loci. 

No doubt, speaking generally, all matters relating to a 
contract are to be decided by the law of the country where 
the contract is made f65), (Sir Montague E. Smit/i). 
MOUNG SHOAY ATT v. KO By AW. 

(1876)3 I, A. 61 =1.0.330 (334) = 3 Sar. 697. 

Mortgagor and Mortgagee — Contract 1:)etween. See 

Mortgage — mortgagor and Mortgagee — con- 
tract BETWEEN. (1879) 7 I. A. 61 (63) = 

2 A. 693(597). 

Principles of universal application — Applicability 

to contracts svhercz'er made. 

No doubt, speaking generally, all matters relating to a 
contract are to be decided by the law of the country where 


CONTRACT— (C^//^/.) 

Law Governing— 

the contract is made, but there are principles of universal 
application by which all contracts, wherever made, must be 
judged. The first principle of contracts is, that there should 
be voluntary consent to it (65) (Sir Montague E. Smith). 
MOUNG ShOAY An' V. Ko byaw. 

(1876) 3 I. A. 61 = 1 C. 330 (334) =3 Sar. 697. 
Loan — Undertaking to procure 

■ Conditional or unconditional. See BROKER 

(1912) 391. A. 162 =36 B. 387. 

Manager of estate— Pension on resignation 

Binding contract to pay— What amounts to. See 

Hindu Law— Impartible Estate— Widow in posses- 
sion OF. (1921) 16 L. W. 689. 

Meaning of 

-Per-sonal obligations — Rea! rights — Transaction 

creating. Sec BENGAL ACTS— VILLAGE CHAUKIDARI 
ACT OF 1870, s. 51 — Contract. 

(1918) 45 I. A. 162 (167) =46 C. 173 (181-2) 

Meaning and intention of parties — Ascertainment of 

Courfs duty — Difficulty in ascertaining same — 

Effect 

Though there is hardly anything which is more difficult 
' than to .arrive at a certain conclusion with regard to the 
meaning and intention of the parties to a written contract, 
if the words of the contract are in any way capable of more 
than one interpretation, still the court is obliged, as well as 
it can, to ascertain what was the meaning of the parties 
(263). (Sir John Patteson.) CHOTAYLOLL 7 ^. MANICK- 
CHUND. (1856) 6 M. I. A. 261 = 10 Moo. P. C. 124 = 

1 Sar. 638. 

Data for — Language of contract — Surrounding 

circumstances. 

I'he meaning of the parties to a written contract must be 
ascertained from the contract itself and the .surrounding 
circumstances (263). (Sir John Patteson.) CHOTAYLOLL 
r. MaNICKCHAND. (1856) 6 M. I. A. 261 = 

10 Moo. P. C. 124 = 1 Sar. 638, 

Difficulty in regard to — Ambi guity in 'wm ding of 

contract. 

Undoubtedly, there is hardly anything which is more 
ditiicult than to arrive at a certain conclusion with regard 
to the meaning and intention of the parties to a written 
contract, if the words of the contract are in any way cap- 
able of more than one interpretation (263). (Sir John 
Patteson.) CHOTAYLOLL z/. MANICKCHAND. 

(1856) 6 M. I. A. 261 = 10 Moo. P. C. 124 = 1 Sar. 638. 

Mercantile contract 

• Customary mode of entering into — Presumption in 

favour of — Deiiation from — Onus of proof of. 

If may be true, that merchants dealing inter sc are not 
bound by any customary mode of contracting, and that they 
may adopt another and a different mode of contracting, if 
they think fit ; but the presumption is strongly in favour of 
the custom, and any alleged deviation therefrom must l)e 
strictly proved (463). (Dr. Lushington). COWIE v. 

Remfry. (1846) 3 M. I. A. 448 = 

6 Moo. P. C. 232 = 10 Jur. 789 = 1 Sar. 302. 

Printed form of — Deletion of words in — Addition 

express of words to- ’•Effect. 

There is a good deal of authority, now old, about the 
effect of deleting words in a printed form of mercantile 
contract. It is well settled that the effect is the same as if 
the deleted words had never formed part of the print at all. 

The words expressly added, of course, remain to be 
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CONTRACT— (Cw/a-.) 

Mercantile Contract— 

construed (327). {Viscount Sumner,) SASSOON AND 

Sons, Ltd. v, international Hanking Corpo- 
ration. (1927) 64 1. A. 317 = 1 Luck. 241 = 

29 Bom. L. K. 1181 = 26 A. L. J. 665-46 C. L. J. 61 = 

(1927) M. W. N. 648 = 32 0. W. N. 30 = 
96 L. J. P. C. 153 = A. I. B. 1927 P. C. 195 = 

53 M. L. J. 42. 

Mercantile usage— Respect due to 

'Departure from —Inference of^Propriety — Condi- 


tions. 

The established usage of dealing in the mercantile world 
should be held in high respect ; the very existence of such 
usage shows that in practice it has been found useful and 
beneficial ; the presumption is in its favour, and no depar- 
ture from it is to be inferred from doubtful circunislances, 
and especially not from circumstances, which, in the opinion 
of mercantile men generally, would not be conceived to 
produce any such consequences (465). {Dr. Lushinston.) 
COWIE r. Kemkry. (1846) 3 M. I. A. 448 = 

5 Moo. P. C. 232 = 10 Jur. 789=1 Sar. 302. 

Minister. 

Contract by, involving ijrovision of funds by Harlia- 

nieiit — Sanction of I aeutenant-Govetnoi — Necessity 

Requisites of valid contracts in sucii cases. AVr LEGISLATION 

— Kksponsiule Govkknmkn'I'. (1922)31 M. L. T. 87. 

Minor. 

Contract by — V oidahle or void under Contract .-let. 
Under the Indian Contract Act, a contract by a minor is 
void, and not voidalile only (124). 

The Act makes it essential that all contracting parties 
should be “ competent to contract,” and expressly provides 
that a person who by reason of infancy is incompetent to 
contract cannot make a contract within the meaning of the 

Act. The question whether a contract is void or voidable 
presupposes the existence of a contract within the meaning 
of the Act, and cannot arise in the case of an infant (124)"! 
(.SV;' Pord North.) MOHORI Hi REE 7'. DHURMOD AS 
Lho.se. (1903) 30 I. A. 114 30 C. 539 (547 8) = 

7 C. W. N. 441 - 5 Bom. L. R. 421 = 8 Sar. 374. 


" — According to the Indian law the contract of an in- 

fant IS not voiilable Ijui void (244). {Lord A/acnachten.) 
Moosa GOOLAMARIEE V. Errahim Goolam Ariee 
(1912) 39 I.A. 237 - 16 I.C. 70 = 23 M.L. J. 215. 

-Contract by— Voidable or void under otd Hindu 


law. 

A contract by a minor is void, and not voidable only, 

Hindu law as declared in the laws of Manu 
cVorth.) MOHORI HiBEE v. DHUKMO- 
DAS Ghose. (1903) 30 LA. 114 = 

30 C. 539 (549-60) = 7 C.W.N. 441 
6 Bom. L R. 421 8 Sar. 371. 


Mortgage by — Age— False represeutatiou as to — 
Lii^Aityf^*^^^^ by — Damages in case of — 

tha"hewa-^^n ^ mortgage the defendant pleaded 

miW ^ dme when he executed the 

he wa ^ I mortgagee contended that 

misrenr^ mortgage by the fraudulent 

and f '.'f that he was then of age 

priSe oT damages. Held, that, on the 

femhnf misrepresentation of the de- 

fendant must fail (264). {Lord Shaw). MaHOMED 
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CONTRACT— (Ov//./.) 

Minor — {Contd.) 

SVEDOL ARIEEIN v. VEOH OOI GaRK. 

(1916) 43I.A. 256 = 21 C.W.N. 257 = 
(1917) M.W.N. 162 = 19 Bom. L.R. 167 = 

,, ^ 39 1. C. 401. 

:Mort giii^c deed executed by — Caitccllution ofy in suit 
by minor — Money advanced under mortgage — Restoration 
to mortgagee of— Provision for— Discretion of courts below 
as to — Privy Councils interference unth. 

'I'he respondent executed a mortgage deed in favour of B 
to secure the repayment of a certain sum with interest on 
some houses belonging to the respondent. At that time 
the respondent was an infant ; and he did not attain the 
age of majority until a few months afterwards. The res- 
pondent commenced the action out of which the appeal 
aiose against .A, stating tliat lie was under age when lie exe- 
cuted the mortgage, and praying for a declaration that it 
was void and inoperative, and siiould lie delivered up to be 
cancelled. The defendant pleaded, inter alia, that in any 
case the court should not grant tlie plaintiff any relief 
Without making him repay the moneys advanced. 

The courts below fijuiui the facts alleged by the plaintiff 
and granted the relief asked. With reference to the de- 
iendant’s claim for refund of the moneys received by the 
plaintiff under the mortgage, they held that the case was 
not one in which justice required that the respondent should 
make compensation in accordance with Ss. 38 and 41 of 
the Specific Relief Act. 

Gii the claim for compensation being again pressed on 
appeal to the Privy Council, held that there was no reason 
lor interfering witii the discretion of the courts below (125). 

Ss. 3cS and 41 of the Specific Relief Act, no doubt, give a 
discretion to the Court to award compensation on the recis- 
.Sion of a contract or the cancellation of an instrument ; but 
the court of first instance, and subsequently the Appellate 

Court, in the e.xercise of such discretion, came to the con- 
clusion that under the circumstances of this case justice 
did not require them to order the return by the respondent 
of money advanced to him with full knowledge of his 
infancy, and their Lordships see no reason for interfering 
with the discretion so exercised (125). {Sir Ford North ) 
MOHOKI HiBEE V. DHURMODAS GHOSE. 

r, 30 I.A. 114 = 30 0. 639(649) = 

7 C W.N. 441 -5 Bom. L.R. 421 = 8 Sar 374 

Mortgage deed executed by — Nullity. 

A mortgage deed executed by, amongst other persons a 
minor, is as against him and his interest in the mortgaged 
property not merely voidable, but void and of no effect, 
and must l)e regarded as a mortgage deed to which he was 
not even an assenting party and as a mortgage deed which 
does not alfect him or his interest in the estate (120-1) 
{Sir John Fdge.) HaLWANT Singh v. CLANCY, 

(1912) 39 I.A. 109 -34 A. 296 (306) = 

(1912) M. W. N. 462-11 M.L.T. 344 = 

9 A.L J. 509 15 C.L.J. 476 = 16 C.W.N. 577 = 

14 Bom. L.R. 422 = 14 I.C. 629 = 23 M.L. J. 18. 

Klwrd Sah'eson). Sadiq ALI KH-\N v Jai Kl- 

SHORI. (1928)47 C.L.J. 628 = 26 A.l!j. 685 = 

32 C.W.N. 874 = 6 O.W.N. 547 = 28 L.W. 17 = 

A (2) = 30 Bom. L.R. 1346 = 

A.I.R. 1928 P.C. 152 = 55 M.L.J. 88 (96). 

^^^PPlied to- /.iabiiity for-Personal 

liability — Ltalnhty of minoPs property 

It is clear from the Contract Act that a minor is not to 
be liable even for necessaries and that no demand in res- 
pect thereof IS enforceable against him by law, though a 
statutory claim is created against his property fl24'l f c 
Ford North). MOHORI IJIBEE z-. DHUKMOUaS GHOs/ 

w 114 = 30 C. 539 (5i8)t' 

• W.N. 441 = 5 Bom. L.E. 421 = 8 8^^374, 
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CONTRACT— 

Minor— (CowA/.) 

■ Person incapable of entering into a contract within 

meaning of S. 68 of Contract Act if a. 

It is beyond question that an infant falls within the 
class of persons referred to in S. 68 as incapable of entering 
into a contract (124). {Sir Ford North.) MOHORI 

Bibee r*. Dhurmodas Ghose. (1903) 30 I. A. 114 = 
30 C. 539(548)-7 C.W.N. 441 = 5 Bom. L.R. 421- 

8 Sar. 374. 

Promissory note by — V oid and not Toidable merely. 

Under the Indian C'ontract Act, where a minor purports 
to contract, his alleged contract is void and not rrierely 
voidable ; he is a person who is not competent to contract. 

In a suit upon a promissory note by a person who was a 
minor when the promissory note was made, held that the 
suit should have been dismissed on that ground if there was 
no other ground for dismissing it. {Sir John Edge.) MA 

Hnit V. Hashim Ebraham Meter. 

(1919) 18 A.L.J. 335 = 32 C.L.J. 214 = 27 M.L.T. 190- 
22 Bom. L.R. 531 = 55 I.C. 793 = 38 M L.J. 353(359). 

' Promissory note executed by, -while a —Renewal of, 

on attaining majority — Effect^ 

The resp>ondent was a minor at the time of the execution 
of the first promissory note and he was not liable upon it 
unless he chose, having come of age, to voluntarily incur a 
new liability (6-7). {Lord Morris.) HurRICHURN BOSE 

V. Monindra Nath Ghose. 

(1891) 19 I.A. 4- Bald. 517=6 Sar. 130. 

Mistake. 

Setting aside of contract on ground of — Status quo 

- — Restoration of — Necessity. 

If this case was at all to be dealt with upon the footing 
of mistake, it would follow that the contract must be 
wholly undone, and the parties be restored to their origi- 
nal rights (426). {Lord Justice Turner.) EAST INDIA 
COMPANY V. ROBERTSON. (1869) 7 M.I.A. 361 = 

12 Moo. P.O. 400 = 4 W.R. 10 = lSutli. 332 = 

1 Sar. 652. 

Obligations under— Alteration of— Agreement for. 

Consideration— Necessity. See CONTRACT ACT— 

SS 47 TO 49- PLACE OF PERFORMANCE OK CONTRACT. 

(1926) 53 I.A. 58 (63) = 53 C. 88. 
Part-performance. 

Doctrine of. See PART-PERFORMANCE. 

Party to. 

Consent of third party necessary to entering into 

contract by one of parties — Third party if party to contract 
—Contract made with his consent — Suit on contract — 
Right of, in whom vested in such a case. See SECRETARY 
OF STATE FOR INDIA— CONTRACT WITH. 

(1913) 17 C.W.N. 735 (740) = 19 I.C. 766. 

^Person drawing up and signing contract — Intention 

undisclosed on his part to contract on behalf of another. 

See Specific Performance — Suit for— parties — 

Defendants in. « 

(1907) 17 M.L.J. 464 (461 2). 

Pension to manager of estate on resignation. 

Binding contract to pay — What amounts to. See 

Hindu Law— Impartible Estate— Widow in Pos- 
session of. (1921) 15 L. W. 689. 

Perfect contract— Intention to make. 

Ascribing to parties of — Court’s duty. See CON- 
TRACT— CONSTRUCTION— PERFECT Contract. 

(1896) 23 I. A. 138 (145) = 19 A. 39 (49). 


CONTRACT— 

Performance of. 

Condition precedent to — Grant by Government of 12 

011 sites— Sale of 3 out of the 12 to be granted — Contract 
for — Grant of total of 12 sites if condition of performance 
of. 

In 1903 The appellant agreed to sell to the respondent two 
sets of oil wells, which he expected to be grant^ to him by 
the Government. The first set to be supplied were out of 
the 12 sites granted to the appellant for 1902, and the con- 
tract was duly satisfied as regard? that set. The second 
set to be supplied were 3 out of the 12 sites that the 
appellant would obtain for 1903. 4 only of those sites 
were allotted by the Government in 1904, and a further 6 
were allotted in 1905. 8 of those were resumed by the 

Government in July, 1907, and 1 was resumed in March, 
1908. All the 9 were re-granted before February, 1912, 
and in March, 1912, a further 23 shea were granted to the 
appellant, who thus became possessed of all the sites which 
she would have received hai they (jeen annually allotted to 
her according to tlie usual practice in groups of 12 at a 
time. None of these sites were conveyed to the respondent. 
In a suit instituted by him in 1913 for specific performance 
of the contract, held that the allocation of the total of the 

12 sites was not a condition precedent to the grant by the 
appellant of the 3 sites under the contract with regard to the 
second set. 

The correct view is that when the power of selection rest- 
ed with the appellant, and so soon as she was able to allo- 
cate 3 sites she was in a position to satisfy the bargain, 
and that she could have then been compelled to obey it. On 
the facts of the case she coi)ld have satisfied the contract in 
1904. {Lord Buckmaster.) Ma SHWE Mya z/. MaUNG 
MO HnauNG. (1921) 48 I. A. 214 (218) = 

48 C. 832 (837) = (1921) M. W. N. 396- 
30 M. L. T. 28 = 24 Bom. L. B. 682 = 
A.I.E. (1922) P. C. 249 = 631.0.914, 

Party wholly dispensing with — Suit for damages for 

breach of contract by - Maintainability. See CONTRACT — 

Breach of— Damages for— Suit for— Maintain- 
ability. (1928) 55 I. A. 164 = 9 Lah. 610. 

Place of. See CONTRACT ACT, S. 49. 

Printed form of. 

See CONTRACT — MERCANTILE C:ONTRACT — 

Printed form. 

Proposal. 

^ Actual proposal on acceptance of which contract 

might result — Writing in case of —Necessity. 

The law of India does not require writing at all in regard 
to such a bargain, namely, an actual proposal upon the ac- 
ceptance of which a contract might result (147). {Lord 
Shaw.) MALRAJU LAKSHMI VENKAYAMMA V. VENKATA 
NaRASIMHA APPA RaO. (1916) 43 I. A. 138 = 

39 M. 509=20 M. L. T. 137 = (1916) 2 M. W. N. 23 = 

4 L. W. 68 =20 C. W. N. 1064=24 C. L. J. 229 = 
14 A. L. J. 797 = 18 Bom. L. B. 661 = 35 I. C. 921 = 

31 M. L. J. 68. 

Condition — Proposal with — Acceptance of— Binding 

contract on — Settlement of property in consideration of per- 
son living -with settlor — Contract for—Lraing of that person 
with settlor pursuant to — Title to property of that person in 
case of. 

A wealthy childless Hindu widow, who had brought up the 
plaintiff, her grandniece, and who valued her companion- 
ship, was anxious that, notwithstanding her marriage, the 
plaintiff should continue to live with her. The olainttiff s 
husband was not agreeable to that proposal. To induce 
him to consent to the proposal, the widow agreed to make 
presents of jewellery to the plaintiff, and to make provision 
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CONTRACT— 

Proposal— 

for her apparently on a fairly large :scale, by the purchase of 
immoveable property for her. Upon that footing an arran- 
gement was made and matters were settled in the year of the 

arrangement was indefinite. 
Following upon it however the plaintiff and her husband did 
reside with the widow for about 7 years. During that 
^period, the widow purchased two properties. In each in- 
stance she took the property in the first place in her own 
name, and after a period of about 2 years she granted a 
conveyance thereof to the plaintiff. Those properties were, 
however, not sufficient consideration for plaintiff and her 
husband continuing to reside with the widow. The widow 
purchased the suit village, Kepudi, but took the title in her 
own name. The plaintiff’s husband became dissatisfied 
vvith the widow taking the conveyance in respect of that 
village in her ow'n name, instead of directly in plaintiff’s 
name* and therefore left the widow and went to reside in 
his own village. Thereupon negotiations ensued between 
the widow and the plaintiff’s husband, the same culminating 
in a letter written by the widow in her own hand to the 
plaintm herself. In that letter the widow distinctly stated 
that the village of Kepudi had been purchased for the plain- 
titt alone, that the ownership thereof was to be in the plain- 
titi, and that posye.s.sion of the village would be given to the 
plaintiff immediately on the expiry of the life interest there- 
m, which the widow reserved to herseif. The evidence 
showed that, but for llie promise by tlie widow contaim.cl in 
that letter, the plaintiff and her husband would not have 
consented to return to live with the widow, that plaintift and 
her husband consented to do .so on the faith of that promise 
ana that they did live with the widow for a period of about 
/ years until the widow’s death. 

/Mi/ that the letter aforesaid written by the widow con- 
stituted a binding contract by the widow, and that the plain- 

ss “r ; m' 7 ", 

accomplished her desire, and she obtained the continua- 
tion which she had so much at heart. Acceptance of her 
terms and compliance with her stipulation w’ere made. The 
words of l.ord St. Leonards in Alaiinscl v. Hedges micht be 

‘ * ^ proposal, with a condition, 

winch being accepted, was equivalent to a contract Their 
Lordships do not doubt that it was ( 146 ). {Lord S/iaio.') 

MALkAJU LAKSHMI VENKAYAMMA v. VENKATA NARA 

® (1916)431. A. 138 = 39 M. 509 = 

137 = (1916) 2 M. W. N. 23 = 4 L. W. 68 = 

20 C W. N. 1054 = 24 C. L. J. 229 = 14 A. L. J. 797 = 

18 Bom. L.R. 651 =35 1.0.921=31 M. L. J. 58 , 

Un-accepted propo.sal— Resiling from— Right of— 
Actings of parties on faith of proposal— Effect— Part- 

of— Applicability to India. .SVc 

art-Performance— Un.^ccepted Proposai.. 

( 1916) 43 I. A. 138 (148)= 39 M. 509. 
Public policy — Contract opposed to. 

charge — Imprisonment on — Person under 


Tontrar fr K,. • 1 ci*un UHCtCr 

frKaf k giving benefit to another to release him from 

^ontract-Imprisonment-Co,;^ 

tract by person UNDER-CRI.MINAI. CHARGE. 

(1867) 3 1. A. 61 (65-6) = 1 C. 330 (334.6). 

of — Guarantee obtained by — 

semtion^ ^ creditor can or cannot by stifling a pro- 
parties for his debt from third 

f AL CHOWDHl!v*’'no<«?i™ Magammal z.. Darbari- 

30 bZ ? B 0Q« W 226 = 107 I.C. 113 = 

30 Bom. L. E. 296 =47 C. L. J. 222=27 L. W. 623 = 

A T T> ^9 C- 124 = 24 N. L. E. 40 = 

A. I. E. 1928 P. 0. 39 = 64 M. L. J. 208 (218) 


CONTEACT— (Cw//</.) 

Purchase of property— Contract for- Evidence of. 

Appropriation hy purchaser of money answering to 

contract not communicated to vendor if. 

In a suit for the specific performance of an agreement 
alleged to have been entered by the East India Company to 
pay the Mirasidars of certain villages compensation for the 
loss of their mirasi rights in a tract of land taken posse.ssion 
of by the Madras Government, it appeared that the East 
Inflia (.ompany had themselves appropriated money for the 
purpose of answering the suit contract. There was, how- 
ever, no evidence of any communication being made to the 
claimants that any such appropriation had been made. 

Held that the appropriation itself was evidence of an in- 
tention on the part of the East India Company to contract 
for the purchase, but that it was no evidence of any such 
contract having been actually made (233). {Vice-Chancellor 
Turner.) EAST INDIA C^OMPANV v. NUTHUiMBADOO 

Veekasawaiv Moodelly. (1851) 5 M. I. A. 217. 

Recommendation— Test. 

Pension for manager— Ekrarnania by Hindu widow 
providing for— Contract binding her executor or adminis- 
iiators or successors in estate — Kecommendation to them 
mereb — Test. aSVv HINDU Law — IMPARTIBLE ESTATE 

\\ I DOW IN Possession of — Manager of Est.‘\te. 

(1921) 15 L. W. 689. 

Rights 01 parties to. 

~~ ~ Ascertainment of — Contract subsequent of parties 

Keference to — Permissibility of —Purpose of. 

Iheir J.ordships very much incline to the opinion that this 
contract does not j)rovide for the event which has occurred 
and that in order to determine tlie rights of the parties’ 
what has subsequently occurred must be looked at, not, in- 
deed, for the purpose of varying the contract, but for the 

unprovided for by 

It (4JS). {/,ord Justice Turner.) EAST INDIA COMPANY 

Kobektson. (1850) 7 M. I. A. 361-4 W E 10- 

12 Moo. P. C. 400 = 1 Suth. 332-1 Sar. 652. 

— Law governing. See CONTRACT— Law GOVERNING. 

aside of contract- Rights on. See CON- 
TRACT— .Skiting ASIDE OF. ‘^ee 

Subsistence of contract — Tights during 

fulfilment of the provisions which are in his favour, just as 
he remains bound to answer for his disregard of obligations 
which he ought to satisfy (269-70). {Lord Sumner.) 
PI.ONDE ETC., In the matter of THK STEAMSHIPS 

(,1922) 31 M. L. T. 260 P. C, 
Sale. 

See Sale —Contract for and 
ALSO Vendor and Purchaser. 

Secretary of State for India. 

Contract with, SECRETARY OF STATE FOR 

India — Contract with. 

Setting aside of. 

Compensation on— Grant of— Discretion as to— Privy 
Ccuncil’s interference with. CONTRACT— MINOR— 

Morigage — Deed executed by — Cancellation ok 

(1903) 30 I. A. 114(126) = 

30 C. 639 (649). 

Condition entitling, not coming into existence — Lia- 
bility on original contract. See CONTRACl'— F rustra- 

(1920) 13 L. W. 1. 
Fraud— Contract secured by— Setting aside of— 
Terms of. See CONTRACT— FRAUD — CONTRACT SECUR- 
ED BY-PROOF OF. (1879) 6 O. L. I 466. 


Contract for. 



THE PRIVY council DIGESf 



CONTRACT— 

Setting aside oi^^iCotUd.) 

- Grounds — Coercion^ undue influence^ Frauds MiS' 

representation — Mixing up of — Permissibility, 

Under the contract law of India, as well as by ordinary 
principles, coercion, undue influence, fraud, and misrepre- 
sentation are all separate and separable categories in law. 
It is true that they may overlap or may be combined. But 
in the present case it is impossible to discover what ground 
or grounds are really taken up (l5l). {Lord Sha7V.) BaL 

Gangadar Tilak V. Shrinivas Pandit. 

(1915)42 1.A. 135 = 39 B. 441 (467)= 17 Bom.L.R. 527 = 
19 C. W. N. 729 = 22 C. L. J. 1 = 13 A. L. J. 670 = 
18 M. L. T. 1 = (1916) M. W. N.654 = 2 L,W. 611 = 

29 I. C. 639=29 M. L. J. 34. 

Mistake — Setting aside on ground of — Status Quo — 

Restoration of — Necessity. See CONTRACT — MISTAKE — 

Setting aside of contract on ground ok. 

(1869) 7 M. I. A. 361 (426). 

Rights of parties on — Breach by one party — Setting 

aside by other on ground of. 

The breach of an agreement by one of the parties thereto 
is a good ground for an action for damages, or for a specific 
performance, but it does not render the contract void or 
constitute any ground for setting it aside, or for declaring it 
to be null and void (160). (.S'/> Barnes Peacock^ SREE 

Nakain Mitter V. Sreemuthy Kishen Soondory 
Dassee. (1873) Sup. I. A. 149 = 11 B. L. R. 171 = 

19 W. R. 133 = 3 Sar. 203 = 2 Suth. 774. 

Settlement of property upon a person in consideration 
of his living with settlor— Contract for. 

Living of that person with settlor pursuant to — Title 

to property of that person in case of. Sec CONTRACT' — 
PROPOSAL— CONDITION. (1916) 43 I. A. 138 (146) = 

39 M. 509. 

Specific Performance of. 

Sec Specific Performance. 

Statute. 


Contract prohibited by — Jurisdiction of court over 

contract of particular description — Statute inipo.'^ing restiii ■ 
tion on— Repeal of Statute — Enforceability of contract on 
— Distinction between cases. See CONTRACT — ENFORCE- 
ABILITY OF— STAT UTE. (1834) 5 W. R. 72. 


• -Provisions of— Conflict between— \Vhich prevail. 

See STATUTE— CONTRACT OF PARTIES. 

(1924) 62 I. A. 109 (115) = 4 P. 244. 

Provisions of, applicable to contract — Variation of, 

by reason of general considerations or administrative rules 
not having sanction of statute — Permissibility. See CON- 
TRACT — Variation of, etc. 

(1912) 39 I. A. 177 (182) = 39 C. 981 (992). 


Stranger to. 

Benefit conferred by contract — Right to enforce — 

Benefit charged on immoveable property — Tweedle v, Atkin- 
son— Rule in — I napplicability of^ to such a :asc. 

Prior to, and in consideration of the marriage of the 
plaintiff with his son, the defendant executed an agreement, 
which recited that the said marriage was fixed for the follow- 
ing November, and that “ therefore ” the defenefant declar- 
ed of his ow'n free will and accord that he “ shall continue 
to pay Rs 500 per month in perpetuity ” to the plaintiff for 
“her betel-leaf expenses, etc., from the date of the marriage, 
from the date of her reception,” out of the income of 
certain propeities therein specifically described, which he 
then proceeded to charge for the payment of the allowance. 
The plaintiff and the defendant’s son were both minors at 
the time, and the plaintiff was not a party to the agreement 


CON TR A C T -^{Contd,) 

Stranger X,o~~{Contd.) 

Held^ in a.suit brought by the plaintiff to recover from the 
defendant the arrears of the allowance provided for by the 
said agreement, that, although no party to the agreement, 
the plaintiff was clearly entitled to proceed in equity to en- 
force her claim. 

Tioeedle v. Atkinson was an action of assumpsit, and the 
rule of common law on the basis of which it was dismissed 
is not applicable to the facts and ciraimstances of the pre- 
sent case. Here the agreement executed by the defendant 
specifically charges immoveable pi operty for the allowance 
which he binds himself to pay to the plaintiff ; she is the 
only person beneficially entitled under it. (Afr, Ameer Alii) 

Khwaja Muhammad Khan v. Husaini Begum. 

(1910) 37 1. A. 162 = 32 A. 410 (413, 414-6) = 
8 M. L. T. 147 = 12 0. L. J. 206=14 C. W. N. 866 = 
12 Bom.L. R. 638 = 7 A. L. J. 871 = 7 I. C. 237 = 

20 M. L. J. 614. 

Benefit of contract — Right of. 

As to the similar agreement by the 1st defendant, Gy that 
an adopted son of his shall not take by descent, it has been 
very properly admitted for the plaintiff that, not being a 
party to that agreement, he cannot take advantage of it (99). 
{Sir Barnes Peacock.) SRI RAJA RAO VENKATA MAHA- 
PATI SURYA RAO BAHADUR 7'. THE IION. SRI RaJA RAO 

Venkata Mahapati Gangadhara Rama Rao Baha- 
dur. (1886) 131. A. 97 = 9 M. 499 (606) = 4 Sar. 726. 

Suit to enforce contract — Right of — Hindu Law — Co- 

widow's — Adoptions by— Contract between widows conferr- 
ing rights upon minor adopted sons during their lives — Suit 
to enforce, by one of adopted sons against other widow and 
son adopted by her — Maintainability. See HINDU LAW- 
ADOPTION— WIDOW — CO-WIDOWS — Adoption by- 
contract BETWEEN WIDOWS. 

(1892) 19 I. A. 108 (132-3)= 19 C. 613 (634 6.) 

Suit to enforce contract — Right of — Purchaser of 

property undertaking to pay off charges on other property 
sold by vendor to third party — Omission to pay — Third 
party obliged to pay — Suit by him to recor.'er amount from 
purchaser. 

Property which was sold to the apix^llants free from in- 
cum))rances \vas in fact subject to incumbrances. The 
vendor subsecjuently soltl other [iroperty of his to one By 
with a stipulation tliat the purchase price should be dis- 
charged by the payment of a con.'^iderable number of debts, 
which included among others those owing upon the property 
already sold to the appellants. // did not discharge the 
incumbrances upon the property sold to the appellants, and 
the latter paid sums of money to avert the sale of their pro- 
perty at the instance of the mortgagees who held the prior 
cluirges upon the property. The appellants, not being paid 
the sums so paid by them, sued their vendor, By and others 
for the recovery of the sums paid by them against the pro- 
perties and persons of the defendants. 

If eld that the suit as against B was misconceived, for the 
appellants were no parties to the deed of sale in favour of 
By and no trust was created thereby in their favour. {Lord 
Buckmaster.) NATHU KHAN z/. THAKUR BURTONATH 

Singh. (1921) 16 L. W. 636 = 20 A, L. J. 301 — 

26 0. W. N. 514 = L. R. 3 P. 0. 82 = 
24 Bom. L. R. 571= (1922) M. W. N. 323 = 
36 C. Ii. J. 417 = (1922) P. C. 176=66 I. C. 107 = 

42 M. Ii. J. 444 (446). 

Validity of Contract — Right to question — Assign- 
ment-Unfair and unconscionable bargain — Right to ques- 
tion on ground of. See ASSIGNMENT— STRANGER TO— 

Unfair and unconscionable bargain. 

(1908) 35 I. A. 48 (66) = 36 0. 420 
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CONTEACT— 

Stranger to—{Conid.) 

Validity of contract— Right to question— Void and 

voidable deeds — Distinction. See Sale-DEED — VALI- 

DITY OF— Stranger’s right to question. 

(1905) 32 LA. 113 (120-1) = 27 A. 271 (289). 

Suit based on— Amendment of plaint in. 

Contract alleged-^Plaintiff's faiiurc to pro'oc— 

Different and independent contract— -Amendment so as to 
rat se — Per m i ssi hi I i ty. 

The real question in controversy between the parties in 
these proceedings was the existence and the cliaracter of an 

agreement alleged to have been made in 1912 for the deli- 
very of certain sites of oil wells specified and identified by 
the numbers stated in the plaint, which could only have 
l)een delivered in respect of that bargain. When onct* that 
contract has been negatived, to permit the plaintiff to set 
up and establish another and an independent contract 
altogether would l>o t<> go outside the provisions established 
by the Code of Civil Procedure (217). (D>rd Buckmaster,) 

Ma Shwe Mva V. Maung Mo IInaunc;. 

(1921) 48 1. A. 214 -18 C 832(836) 
(1921) M. W. N. 396 30 M. L. T. 28 

24 Bom. L. R. 682 (1922) P. C. 249 63 I. C. 914 . 


Terms of. 

Adtiition to — ('onrPs piaoer of. 

If the parties to an agreement ha\e abstained to insert 
express provisions for the fair and reasonable working of 
their supp(,sed agreement, the c:ourt called upon to en- 
force it cannot supply them. {Sir James Coh'ile.) P.ALLI- 
KELAGatHA MakCar 7 /. vSigg. (1880) 7 I. A. 83== 

2 M. 239-3 Suth. 742 4 Sar. 131. 

—Company— Contract with — Offer by letter — Accept- 
ance in minute— Incorporation of, terms of offer in minute 
—Permissibility — Variance between letter and minute— 
Minute the only concluded contract in case of See COM- 
PANY— CONTRACl’ WITH. (1914) 27 M. L. J. 74. 

■ — Express terms — Control of, by custom. See I^EASE 

— lERMS EXPRESS OF. (1867) 11 M. I. A. 295(314). 

Fair and reasonable working of Contract — Terms 
nece.ssary for — Supplying of — Courts power of, 

(1880) 7 I. A. 83 (104-6) = 2 M. 239 (261-2). 

I Implication of, to give effect to intention of parties 
Permissibility. See LITIGATION — AGREEMENT TO 
FINANCE. (1924) 52 I. A. 1 (21-2)= 48 M. 230. 

Incorporation by reference of. See COMPANY — 
CONTRACT WITH. (1914) 27 M.L.J. 74. 

-- Incorporation by reference of— Goods to be indented 
from England— Contract to supply—Ternis of indent if 
imported into contract. Sec CONTRACT— GOODS CON- 
TRACTED FOR— INDENT. (1918) 23 C. W. N. 1091. 

— Offer general— Acceptance specific and clear and 
^bject to stated conditions — Effect. See LEASE — TERMS 

OF -Application for general. 

,, . ^ , (1867) 11 M. 1. A. 296 (310). 

Ke-sale by seller in event of buyer’s breach — Effect 

c ^ pursuant to— Benefit of— Purchaser’s right to. 

cfi OF— Buyer’s breach— Re- 
sale IN event of. (1916) 43 I. A. 6 (9-10) = 

,, . . 42 0.493. 

c** 1 — Court’s power of— Corrupt advantages 

/‘I w unenforceable- Effect, he 

Guardian — Charge on 

MINORS ESTATE — IKRAR CREATING. 

(1866) 10 M. I. A. 454 (476). 

Termination of. 

Breach of Contract— party guilty of— Termination 


CONTRACT— ( Contd , ) 

Termination of—(Contd.) 

of contract by— Right of. See CONTRACT— BREACH OF— 

Rights OF parties on. (1924)621. A. 1(16) = 

48 M. 230. 

• Breach of contract by party— 'Permination of it by 

mere, ^ 

One party to a contract cannot of his own choice put an 
end to it by disregarding its obligations (269). {Lord 
Sumner.') llLONOF, ETC., In the matter of THE STEAM- 

(1922) 31 M. L. T. 260 P. C. 

A party to a contract cannot put an end to it simply 

by committing a breach of it (16). {Lord Atkinson.) VaV 

savaya Venkata Jagapatj v. Poosapaihi Venkata 
PATHL (1924) 52 I. A. 1-48 M. 230 = 20 L. W. 298 = 

A. I.R. (1924) P. C. 162 -35 M. L. T. 210 = 

(1924) M.W.N. 607= 26 Bom. L. R 786 = 

29 C. W. N. 57 = 80 I. C. 807 - 47 M. L. J. 93 (123). 

; Debtor and creditor— Agreement between— Termi- 

nation of— Printiples^applicable to— Partnersiiip at will — 

I’miciples applicable to termination of — Applicability of 

Debtor and Ckedi roR— agreemen'I' between 

(1880) 7 I. A. 83 (105) 2 M. 239 (262-3). 

- jVotiee prior t< — PnK'ision for — Ob/cct of—lPaiT’cr 

of notice bya oreement of parties— Effect of, on vaiidity of 

let mination— Termination nnthont notice— Ta/idity of— 

Objet-tion to, by person loho has contracted with one of 
parties on faith of such contract — Maintainability. 

By an agreement dated 31-5-1911. David Sasson & Co. 
Ltd, appointed the respondent and his partner to their 
brokers for the sale and purchase of sugai for a period of 5 
years from the date of the agreement, subject, however, to 
the condition that the agreement might be sooner ended ’ by 
three caleiular months’ notice on either side. The agree- 
ment provided for the appointment by the respondent’s 
firm of such under-brokers as might be required for the 
puipose of the sugar business, the under- brokers to be 

under the control of the company, but liable to be dismiss- 
ed by the respondent’s firm. 

On the 8th June, I9l], the respondent’s firm entered into 
an agreement with the appellants constituting them under- 

brokers The agreement ie:ited the original contract, and 

stated that the appointment it effected was for ” the sale 
and purchase of sugar in respect of all contracts to be enter- 
ed into by them (/ .-., the respondent) on behalf of the said 
David Sassoon & Co., Ltd., under the afore.said agreement 
(/.t'., the agreement of the 3lst May, 1911) and during the 

subsistence of the said agreement, or for such further period 

as the said brokers and the said Company may further 
extend.” 

On the 2nd December, 1912, the original contract be- 
tween David Sassoon & Co., and the respondent was termi- 
nated, and a new contract was entered into between them 
The termination of the original contract was, however’ 
without the three calendar months’ notice on either side as 
provided for therein. ’ 

In a suit brought by the appellants against the respon- 
dent for damages for wrongful termination of their agency 
the question was whether the appellants could rely upon 
the absence of the three calendar months’ notice for con- 
tending that the original contract (/.^'„ ofthe3lst May 

1911) had not been validly terminated on the 2nd 
December, 1912. 

Held, that the appellants were not so entitled (297-8) 
Whether or no this latter contract followed a termination 
by three months* notice of the ear ier contract pursuant to 
the provisions which it contained is immaterial. The pro- 
vision 2 S to notice was a means by which either parly to the 
contract might bring it to a close against the will of 
the other. U was always competent to them both by agree 
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CONTRACT— 

Termination oi—{Cojii(i,) 

ment to end it when they pleased ; and whether it was 
ended by one means or the other no breach has been com- 
mitted of the respondent’s duties under his contract with 
the appellants, since such contract never expressly created 
nor impliedly involved any obligation not to agree with 
Messrs Sassoon to a new contract of brokerage, if and w'hen 
it w'as thought fit (297-8). {Lord BHck7naster?^ 

3.ACHMANDAS KHANDELWAL z/. KAGHUMULL. 

(1919) 47 C. 290 = 24 C.W. N. 577 -11 L. W. 561 = 

68 I.C. 851. 


Ri"ht of — Contract ijide finite in point of time. 

The contract w'as one which being indefinite in point of 
time, it w’ould seem might be put an end to by either party 
(63). {Sir Richard Conch.') SiRDAK SUJAN SiNGH v. 
GaNGA Ram. (1881) 9 I. A. 68=8 C. 337 (347) = 

4 Sar. 307 = 7 P. E. 1882 (Civil). 

Time-bargain. 


Meaning of. * 

Where there is a contract for goods to be delivered on a 
given day, at a given price, that is not what is properly 
called a time-bargain. What is generally understood as such, 
is w'here there is a fictitious sale of goods, at a particular 
price, and an agreement to pay or receive the difference 
between that price, and the price at w'hich the goods shall 
be, on a particular day (346-7.) {Per Lord Campbell.) 
Ramloll Thackoorseydass 7 /. SOOJUNMUL DHOND- 
MULL. (1848)4 M. I. A. 339-6 Moo. P. C. 300 = 

Perry. O. C. 193=1 Sar. 361. 

Variation of. and of statutory provisions 

applicable to. 

General considerations or administratwe rules not 

having sanction of Statute— Variation by reason of — 
Per inis si bility. 

No variation of the contract of parties and the Statutory 
provisions applicable thereto is possible by reason of general 
considerations or administrative rules which have not the 
sanction of Indian Statute (182). {Lord Shaio.) HaJI 
BUKSH ELAHIZ'. DURLAV CHANORA KAR. 

(1912) 39 I.A. 177 -39 C. 981 (992) = 16 C.W.N. 842 = 

23M.L.J 206. 


Verbal contract — Proof of. 

-Evidence required — Nature of. 


It is the plain duty of every litigant who endeavours to 
set up a verbal contract to lay before the Court, not the mere 
impressions of the witnesses who heard the communings of 
the parties, but in so far as possible the particulars of what 
was said or done, so as to enable the Court to form its own 
conclusions upon the question whether these did or (iid not 
import a binding agreement in the terms alleged. 

Eliciting merely the conclusions derived by the witnesses 
from what they heard or supposed that they heard is not 

enough (42). 

Held that the parole proof which plaintiffs adduced 
failed to establish the partnership agreement which they 
alleged (42-3). {Lord Watsoni) TaNJORE RamaCHANDRA 
ROW V , Vellayanadan PONNUSAMI. 

(1891) 18 I. A. 37 = 14 M. 258 (264) = 6 Sar. 30. 

Vessel named— Contract for. 

Implied warranty in case of. See SHIP (SHIPPING) 

— Vessel named. (1922) 32 M.L T. 190 (195 6) P.C. 

Void Contract. 


Contract which contractor is not able to fulfil — Test 

—Mortgage— Contract to grant— Property agreed to be 
mortgaged taken under direct management of Collector 
under S. 326 of C. P. C. of 1882— Effect. See MORTGAGE 
^Contract to grant. (1889) 17 C- 432. 


CONTRACT— (C^7«/</.) 

Void Contract'-(C^7?//r/,) 

Ratification of. 

A contract which in itself is void cannot in law' be rati- 
fied by anything that can be subsequently done. {Viscount 
Dunedin.) SKIPP z/. KELLY. (1926) 24 L W 18 = 
(1926) M.W.N. 382 = 3 O.W.N. 453 = 43 C.L.J. 430 = 
94 I.C. 331 = 28 Bom. L.R. 873=30 C.W.N. 841 = 
A. I R. 1926 P.C. 27 = 60 M.L.J. 498 (602). 

Voidable contract. 

Avoidance of when right of action properly open to 

party entitled and when he knenvs the facts — jVecessity. 

In all cases of voidable contracts there is a general equit- 
able doctrine common to all systems that he who has the 
right to complain must do so when the right of action is 
properly open to him and he knows the facts (86), {Lord 
Dunedin.) RANGASAMI GOUNDEN v. NACHIAPPA GOUN- 

DEN. (1918) 46 I.A. 72 = 42 M. 623 (638) = 

26 M.L.T. 5 = (1919) M.W.N. 262 = 17 A.L.J. 636 = 
21 Bom.L R 640 = 23 C.W.N. 777 = 29 C.L.J. 639 = 

10 L.W. 106 = 50 I.C. 498 = 36 M. L. J. 493. 

CONTRACT ACT (IX OP 1872). 

{Sec also UNDER CONTRACT.) 

Amending as well as Consolidating Act — Section of 

Act if intended to consolidate or amend — Test to find out 
whether. 

It was contended that the Indian Contract Act was prima- 
rily a Consolidating Act, and therefore ought, in default of 
a clear expression to the contrary, to be read as emlx)dying 
the law as existing when it was passed. No weight can be 
attached to this contention. The Indian Contract Act 
recites the expediency of defining and amending certain 
parts of the law relating to contracts. It is therefore an 
amending as well as a Consolidating Act, and beyond the 
reasonable interpretation of its provisions there is no means 
of determining whether any particular section is intended to 
consolidate or amend the previously existing law (l70-l.) 
{Lord Patker.) RAMDAS VitHALDAS DORBAR v. S. 
AMEERCHAND and CO. (1916) 43 I.A. 164 = 

40 B. 630 (636-7) = 18 Bom. L.R. 670 = 
20 C.W.N. 1182 = 24 C. L. J. 820 = 14 A.L.J. 1045 = 
fl916) 2 M.W.N. 110-20 M.L. T. 194=4 L.W. 342 = 

36 I. C. 954 = 31 M.L.J. 541. 

C'ofle complete not a, (1891) 18 I A. 121 (12G) = 

18 C. 620 and (1929) 56 M. L. J 7*39 (749). 

— - Drafting of — Expressions different to convey same 
idea— Use of — Illustration of. See CONTRACT ACT, Ss. 

102, 103, 108, 178 — Document Showing Title. 

(1916) 43 lA. 164 (171-2) = 40 B. 630 (638). 

Lxhausth'e and imperath'e so far as it goes. 

The Contract Act, so far as it goes, is exhaustive and 
imperative (125). {Sir Ford North). MOHORI BiBEE v. 
DHURMODAS GhOSE. (1903) 30 I.A. 114 = 

30 C.539 (648) = 7 C. W. N. 441=6 Bom. L.R. 421 = 

8 Sar, 374. 

Not exhaustive of law of Contracts. 

The Contract Act of 1872 does not profess to be a com- 
plete Code dealing with the law relating to contracts. It 
purports to do no more than to define and amend certain 
parts of that law. There is nothing to show that the Legis- 
lature intended to deal exhaustively with any particular 
chapter or sub-division of the law’ relating to contracts (129). 
{I.ord Macnaghten.) Irrawady FLOTILLA CO. v. BUG- 
WANDASS. (1891) 18 I. A. 121 = 18 C. 620 (628- 9) = 

6 Sar. 40. 

See also {Viscount Dunedin.) JWALADUTT v. 

Bansilal MOTILAL. (1929) 27 A. L. J. 679 = 

49 C.L. J. 486 = 31 Bom, L,R. 687 = 116 I.C. 707 = 

A. I. R. (1929) P.C. 132=66 M. L. J. 739 (749). 
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OONTBACT ACT (IX OF l%12y~{Contd.) 

Section of — Consolidation or amendment of existing 

law by— Test to find out. See CONTRACT ACT— AMEND- 
ING AS WELL AS Consolidating Aci'. 

(1916) 43 I. A. 164 (170-1) = 40 B. 630 (636 7). 

Xort or law common to both contract and tort — A^ot 

dealt with by Act. 

If in codifying the law of C 9 ntract the Legislature had 
found occasion to deal with tort or with a branch of the law 
common to both contract and tort, there was all the more 
reason for making its meaning clear (129-30). {Lofd 
Macnas'hten.') IRRAWADY FLOTILLA Co. BUGWAN- 

DASS. (1891) 18 LA. 121 = 18 C. 620 (629) -6 Sar. 40. 

-Unwritten law in force at date of Act — Effect on. 

The unwritten Jaw in force at the date of the Contract 
Act of 1872 was hardly within the scope of the Act which 
was intended to define and amend the law relating to con- 
tracts (129). {Lord Macjiaghtenf) iRRAWADY FLOTILLA 
Co. V. BUGWaNDASS. (1891) 18 I.A. 121 = 

18 C. 620 (629) -6 Sar. 40. 

S. 1 — “ Incident of contract inconsistent with provi- 
sions of Act" — hnplted term if an., while same if expressed 
in contract loonld not be. 

S. 1 of the Contract Act of 1872 provides: — “But nothing 
herein contained shall affect any incident of any contract 
not inconsistent with the provisions of this Act.” 

Held that a term of a contract could not be inconsistent 
with the provisions of the Act of 1872 if it was implied, 
while it would not lie inconsistent if it were expressed in the 
contract (I3l). {Lord MacnaUden.) IkkawaDY Fl.O- 
TILLA CO. V, BCGW'ANDASS. U891) 18 I.A. 121 

18 C. 620(630 1) = 6 Sar. 40. 

“ Not inconsistent with the pros'isions of this 

Act" — Applicability of^ to "nor any usa^e or custom of 
trade." 

The words “not inconsi.stenl with the provisions of this 
Act,” are not to be connected with the clause “nor any usage 
or custom of trade.” Both the reason of the thing and the 
grammatical construction of the sentence .seem to require that 
the application of those words should be confined to the sub- 
ject which immediately preceded them (127). {Lord Mar- 
naghten.) IRRAWADY FLOTILLA CO. v. BuGWANDASS 

(1891) 18 I.A. 121 = 18 C. 620 (626-7) = 6 Sar. 40. 

S. 2— Minor — Promissory note executed while a — 

Renewal of. on attaining majority — Effect. See CONTRACr 

— Minor— Promissory note Executed by, whii.i: a 

(1891) 19 I. A. 4 (6 7). 

S. 2 (e) And (h) — .Agreement — (\)ntract — Distinc- 
tion. See Contract— Agreement. 

(1922) 50 I.A. 69 (76) -45 A. 179 (184). 

S. 8— Proposal. See CONTRAtri — PROPOSAL. 

S. 11 — Minor — Contract by. See CONTRAOr — 

Minor. 

“ 'S. 16 — Coercion — Meaning of — Applicability to word 

when used in other surroiinding.s — S. 72 of Act — Meaning of 
word in — Distinction. See Under THIS ACT, S. 72— 
COERCION. (1913)40 LA. 56 (66-6) = 40 C. 698 (611-2). 

- S. 16- — Daughter — Mother — Position to dominate 
will of^Presumption of^Propriety—Gift deed by latter 
to former— Setting aside of— Conditions. 

The mere relation of daughter to mother in itself suggests 
nothing m the way of special influence or control. 

Deeds of gift executed by a Mahomedaii lady in favour of 
her daughter were sought to be set aside on the ground that 
at the time of the execution of the deeds the mother was en- 
tirely under the control and domination of her daughter, 
and that the latter had unscrupulously used her power over 
her niother in order to get her mother*s property into her 
own hands, * ^ 


CONTRACT ACT (IX OF 1872), S. \^{Contd.') 

Held that the evidence adduced W’as quite insufficient to 
establish any general case of domination on the part of the 
daughter, and subjection of the mother, such as to lead to a 
presumption against any transaction between the two, and 
that with regard to the actual transactions in question, there 
was no evidence whatever of undue influence brought to bear 
upon them. {Sir Arthur Wilson.) ISMAIL MUSSAJEE 

Mookeedum z/. Hafiz Boo. (1906) 33 I A 86 = 
33 0. 773 (783-4) = 10 C.W.N. 670 =3 A.L.j. 353 = 
3 C.L.J. 484 = 8 Bom. L.R. 379 = 1 M.L.T. 137 = 
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Debtor — Borrcnoing by — Terms of, unconscionable 

or not— Test of— Ultimate result of dealings not only in- 
sufficient hut misleading — Capitalisation of interest if 
and when a test. 

A boriower who obtains a loan secured Ijy a promissory 
note on quite reasonable terms, by neglecting to pay the note 
at maturity, further neglecting to pay the accruing intere.st 
for the several years following, and then giving a renewal 
note for the original debt plus the capitalised interest, could 
produce a result which might at first siglit appear oppressive, 
and yet there would be nothing harsh or unconscional)]e in* 
the creditor’s demand, since tlie added interest only accumu- 
lated \yhile he forebore to enforce the payment of the sums 
from time to time due from him (618-9.) 

On the other hand, it would be quite possible for a 
money-lender by making loans for short periods on ap- 
parently fair terms, and then insisting on capitalising 
the interest immediately on its becoming payable to 
pile up compound interest on the initial debt at such 
a rate as would make the result after a few years most 
oppressive and unconscionalile. But there is nothint^ 
inherently wrong or oppre.ssive in a lender’s securing for 
himself compound interest after the borrower has for a con- 
siderable time neglected to pay tlie debt he owes or the 
interest accruing due upon it which he has contracted to 
pay. The borrower cannot acquire merit simply by break- 
ing his contract (619). 

The mere fact that the amount claimed in a suit on a 
promissory note exceeds enormously the amount orioinallv 
advanced will be no ground for holding the transaction un- 
conscionable. It must also appear that tliere was .somcthinsr 
unconscionable either in the original dealings, or in the sub 
sequent stages of the transaction. It is not enough— indeed 
It IS misleading — to look at the result alone (618). 

Their Ix^rdships restored the judgment of the District 
Judge which, in a suit frtr the recovery of Rs. 61,000 and 
odd under promissory notes for the principal sum of 
Ks. 4,400 and odd only, decreed the plaintiff’s claim in full 
In their Lordships’ opinion neither the rate of interest reser 

ved, 30 per cent per annum, nor the capitalisation of over 

due interest at lengthy intervals, nor the two combined were 
sufficient to lead to the conclusion that the making of the 
notes sued on w’as on the face of it an unconscionable con 
tract within the meaning of S. 16, sub-S. (3) of the Indian 
contract Act of 1872. as amended (622). {Lord Atkinson ) 
Lala Balla Mal V . Ahad Shah. (1918)16 A L J qor- 
124 P. B. 1918 = 23C.W.N. 233 = 26 T 66 = 

180 P.W.R. 1918 = 29 CLJ 166 = 

1 0.P.L.R. (P. c.) 25 = 21 Bom. l b; fisL 

48 LC. 1=36 M L.J. 614. 
Debtor Creditor's position to dominate will of— 
Creditor bang creditor for large amount and in a Position 
to sul debtor at any momeiit Effect. 

whether a creditor acquires the position of domi- 
nating the will of his debtor within the meaning of S. 16 nf 
the Contract Act by reason of his being the latter’s credits 
to a large amount, holding various negotiable securities 
given by he debtor which almost at any time he might havf 
put.nsmt, in a case in which there is nothing tosuS 
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CONTRACT ACT (IX OF 1872), S. 16— 

that he did not deal with the debtor in regard to the trans- 
action in question on perfectly equal terms, (^Lord Atkin- 
son.) LaLA JJALLA MaT, v. AHAD SHAH. 

(1918)2^ M L.T. 55 = 16 A. L. J. 905-23 C.W.N. 233 = 
29 C.L. J. 166 180 P.W.R. 1918 - 21 Bom. L. R. 558 = 

121 P. R. 1918 =1 U. P. L. R. (P.C.) 25 = 
48 I. C. 1 = 35 M. L. J. 614(624). 

Debtor — Creditor's position to dominate 7vil/ of — 

Enidence of — Compro7nise of claims of other creditors — 
Terms of — Admissibility i)t Evidence of. 

The debtor was undoubtedly a spendtlirifl of depraved 
and licentious habits. Me undoul)ledly ]>ecaine heavily in- 
debted to several creditors during the years covered by the 
transactions dealt with in this appeal. It was legitimate to 
prove these facts in order to establish that he was a person 
of weak and debauched character, unable to resist the pres- 
sure of creditors if applied, or to resist the temptation to 
borrow money recklessly to gratify his lusts ; but it wxs 
wholly illegitimate to give any evidence as to the terms on 
which he succeeded in compromising with creditors other 
than the plaintiffs. From what appears, it may well have 
been that these other creditors were rather tricked into 
making easy settlements. {Lord Atkinson.) LALA I’ ALI.A 

Mal V. Ahad Shah. (1018) 16 A. L. J. 905 

124 P. R. 1918 = 23 C. W. N. 233 = 25 M. L. T. 55 = 

180 P. W. R. 1918 29 C. L. J 165 = 
1 V. P. L. R. (P. 0.) 25 = 21 Bom. L. R. 558 = 

48 I. C. 1-35 M. Ii. J. 614(623). 

Debtor — Creditor's position to dominate 7oill of— 

Need of debtor — Effect merely of. 

In a suit to enforce a mortgage, the mortgagor pleaded, 
i/iter alia^ that the bond w«is obtained from him by undue 
influence within the meaning of S. 16 of the Contract Act 
of 1872, as amended by Act VI of 1899, S, 2. Ihere was 
no evidence of any actual exercise of undue influence by the 
mortgagees or of any st^cial circumstances from whicli an 
inference of undue influence could be legitimately drawn, 
except that the mortgagor was in urgent need of money. 
Held that the mortgagees were not thereby placed in a posi- 
tion to “ dominate the will ” of the mortgagor. 

Their T.ordships are not prepared to hold that urgent need 
of money on the part of the borrower will of itself place the 
parties in that position. {Lord Davey.) SUNDAK KOKK 
V. SHAM KRISHEN. ( 1906) 34 I. A. 9 (16) - 

34 C. 150 (155-6) = 2 M. L. T. 75=5 C. L. J. 106 = 
11 0. W. N. 249 =9 Bom. L. R. 304 =4 A. L. J. 109 

17 M. L. J. 43. 


^The mere fact that the borrower is in need of money 

does not put a money-lender, to whom she applies for an 
advance, in a position to dominate her will within the mean- 
ing of S. 16 of the Indian Contract Act. {Sir John Wallis.) 
MUSST. BARKATUNNISSA Z'. DEB! B/iKHSH. 

( 1927) 25 A. L. J. 314 = 31 C. W. N. 693 = 
4 O. W. N 523 = 8 Pat L. T. 480 = 26 Ii. W. 147 = 
101 I. C. 29 = A. I. R. (1927) P. C. 84(86). 

Disqualified proprietor — Positiofi to dominate loill 

of — Presumption of. 

The respondent was declared a disqualified proprietor 
under the provisions of the Oudh Land Revenue Act, 18/6 
and his property was placed under the management of the 
Court of Wards in 1886. While the estate was so under 
management, the respondent, without the sanction of the 
Court of Wards, borrowed money from A, and executed a 
registered Ixmd in his favour, stipulating to repay the amount 
in two years, with interest at 2 per cent, per mensem, paya- 
ble half yearly out of the maintenance allowance granted to 
him by the Court of Wards, and to pay compound interest 
at the same rate in default. Nothing was paid in pursuance 
of the bond, an account was settled of the amount due 
thereunder, and for the amount so found due and for an 
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advance then made to him, the respondent, without the 
sanction of the Court of Wards, executed another registered 
bond in favour of with stipulations for interest at Rs. 1-8 
per cent, per mensem payable half-yearly, and for compound 
interest in default. The estate was even then under the 
management of the Court of Wards. 

The evidence was to the effect that the re.spondent, 
through his improvidence,' was in urgent need of money, 
and owing to his estate being under the care of the Court of 
Wards, he was in a helpless position. There was no fraud 
in the matter, and no pressure was put upon the respondent 
by A or his agents to induce him to accept the conditions 
offered to him ; but the respondent was compelled by his 
circumstances to accept the terms which were offered to him 
on both occasions. A was aware that, although the res 
pondeni was left free to contract debt, yet he was under a 
peculiar disability and placed in a position of helplessness 
by the fact of his estate being under the control of the Court 
of Wards. It was found that the charging of compound 
i’lterest in tlie circumstances was unconscionable. 

Held y in a suit l)rought to enforce the later bond, that 
A was “ in a position to dominate the will ” of the respond- 
ent \vill)in the meaning of the amended S. 16 of the Contract 
Act, and that he used his position to obtain more onerous 
terms than were reasonable. 

d'he suit bond was set aside, and simple interest at 
18 per cent, per annum allowed throughout on the sums 
advanced by A. {Lord Dn7>ey.) DHANIPAL llAS r*. RAJA 

Maneshar Bakhsh Singh. 

(1906) 33 I. A. 118 (126-7) = 28 A. 570 (682-4) = 
10 0. W. N 849=4 C. L. J. 1 = 3 A. L, J. 496 = 
8 Bom. L B. 491 = 1 M.L.T. 205 = 9 0 0. 188 = 

9 Sar. 60 - 16 M. L. J. 292. 


Disqualified proprietor — Position tc dominate will 

of — Esc of — Pond obtained by — Validity of. 

In a suit to enforce a ])ond executed l)y a disqualified 
proprietor without the knowledge or cqnsent of the Court of 
Wards after his estotc had been taken over, the courts be- 
low held that the onus of proving undue influence was upon 
the proprietor. 

Held, tliat the view of the courts below was directly 
opposed to the decision the Board in Dhanipal Das’ case 
(L. R. 33 I. A. 118) in which it was lield that, in the case 
of a disqualified proprietor whose estate was under the con- 
trol of the Court of Wards, a lender who knew the facts 
was prifna facie “ in a position to dominate the will ” of 
the borrower within the meaning of the amended S. l6of 
the Contract Act. {Lord Collins.) MaNESHAK BAKHSH 

Singh v . Shadi LmL. (1909) 36 I. A. 96 = 

31 A. 386 = 10 C. L. J. 76 = 13 0. W. N. 1069 = 
6 M. L. T. 71 = 11 Bom. L. R. 864 = 6 A. L. J.707 = 

12 O. C. 300 = 3 I. C. 385 = 19 M. L. J. 438. 

See Under this section — disqualified pro- 
prietor— Position TO dominate will of — PRESUMP- 
riON OF. (1906)33 I, A. 118 (126-7) = 28 A. 570 (682-4). 

In a suit to enforce a bond executed by a disquali- 

Sed proprietor without the knowledge or consent of the 
::ourt of Wards after his estate was taken over. heLL 
-eversing the court below, that the borrower was placed in 
mch a condition of helplessness that the lender was “ in a 
position to dominate his will ”, and that he u.sed that posi- 
ion to obtain an unfair advantage over the proprietor. 
'Lord Collins.) MANESHAR BAKHSH SlNGH SHADI 
LAL. (1909) 36 I. A. 96 = 31 A. 386= 

io C. L. J. 76 = 13 C. W. N. 1069 = 6 M.L. T. Ji- 
ll Bom. L. R. 864 = 6 A. L. J. 707= 12 0^0. 300- 

3 I. C. 386 = 19 M. Ij. J. 438. 

./)onee — Position ofy to dominate will of donor— 


Evidence of—Presumptiofi from — Onus of reouttsnS' 
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Nature and quantum of proof required — Independent legal 
advice — What constitutes — If only means of discharging 
onus. 

Where the relations between the donee and donor have at 
or shortly before the execution of the gift been such as to 
raise a presumption that the donee had influence over the 
donor, the court sets aside the gift, unless it is proved that 
in fact the gift was the spontaneous act of the donor acting 
under circumstancas which enabled him to exercise an 
independent will and which justifies the court in holding that 
the gift was the result of a free exercise of the donor’s will. 

Independent legal advice is not the only way in which the 
above presumption can be rebutted. It is not correct to lay 
down that independent legal advice when given does not 
rebut the presumption, unless it be shown that the advice 
was taken. It is necessary for the donee to prove that the 
gift was the result of the free exercise of independent will. 
The most obvious way to prove this is by establishing that 
the gift was made after the nature and effect of the trans- 
action had l)een fully explained to the donor by sonte inde- 
pendent and qualified person so completely as to satisfy the 
court that the donor was acting independently of any 
influence from the donee and with the full appreciation of 
what he was doing ; and in cases where there are no other 
circumstances this n>ay be the only means by whi< h the 
donee can rebut the presumption. Independent legal advice, 
to satisfy the rule in cases where such advice is relied 
upon, must be given with a knowledge of all relevant 
circumstances and must be such as a competent and honest 
adviser would give if acting solely in the interests of the 
donor. 


Appellant sued to set aside a deed of gift of substantial- 
ly all her properties executed by her in favour of the 
respondent, a nephew by marriage of the appellant. Appel- 
lant was wholly illiterate ; she was a feeble old woman, 
unable to leave the house, relying entirely upon the resprjn- 
dent for everything — even for her food and clothes — leaving 
the management of her affairs to him. so that she had no 
knowledge of her own affairs or as to the value of her pro- 
perties, and so that .she was totally and completely in the 
respondent’s hands. 

Held that the relation between the appellant and the 
respondent were amply suflicient to raise the presumption 
of the influence of the respondent over the appellant and 
to render it incumbent on him to prove that the gift was the 
spontaneous act of the appellant, acting under circumstances 
which enabled her to exercise an independent will and w hich 
justified the court in holding that the gift was the result of 
the free exercise of her will. 

Where the evidence adduced by the respondent to show 
that the appellant, before executing the deed, had indepen- 
dent legal advice consisted in the fact that she had been 
advised by a law'yer, but it appeared that, though that 
lawyer acted in good faith, he received a good deal of his 
information from the respondent by whom he was paid, 
that he w*as not made aware of the material fact that the 
lady was parting with practically the whole of her estate, 
that he did not bring home to her mind the consequences 
to herself of what she was doing, or the fact that she could 
more prudently, and equally effectively, have benefited the 
donee without undue risk to herself by retaining the pro- 
perty in her own possession during her life an<l bestowing 
it upon him by her will, held fterther that the facts proved 
by the respondent were not sufficient to rebut the presump- 
tion of undue influence which was raised by the relationship 
proved to have been in existence between the parties. 
\l^rd Chancellor.') INCHE NORIAH v. SHAIK ALLIE BIN 
OMAR. (1928) 26 A. L. J. 1384 = 

A. I. B. r 1929) P. C, 3 = 66 M. L. J. 349. 

' - 'English coitrts of Equity^-^Principles applied by — 
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Inapplicability of^ to cases arising under Act. 

In a case in which the question was whether a bargain 
represented by a simple debt bond w’as an unconscionable 
one, and procured by the exerci.se of undue influence within 
the meaning of S. 16 of the Contract Act, 1872, as amended 
by S. 2 of Act VI of 1869, the subordinate Judge decided 
that it was a hard bargain ” in accordance with what he 
supposed to he English equitable doctrine. 

Held that he ought to have considered the terms of the 
amended S. 16 only. {Lord IJa-i'ey). DHANIFAL IlAS 

Raja Maneshak IUkhsh Singh. 

(1906) 331. A. 118 (127)- 28 A. 670 (683) = 
10 C. W. N. 849 4 C. L. J. 1 = 3 A. L. J. 496 = 
8 Bom. L. R. 491 = 1 M. L. T. 205 = 9 O. C. 188 = 

9 Sar. 60 = 16 M. L.J. 292. 

Questions such as whether a contract w'as procured 

by the exercise of undue influence and whether a contract 
was an unconscionable bargain made with an expect- 
ant heir, and therefore liable to cancellation must be decided 
on the provisions of the Indian C’ontracl Act of 1872, as 
amended by the Indian Contract Amendment Act of 1899, 
and on those alone. 'I’lie principles upon which English 
courts of Equity deal with similar questions are therefore 
entirely inapplicable. {Lord Atki n.sofi .) J.ALA ilALI.A 

Mai. I'. Ahmad Shah. ('1918) 16 A. L. J. 905 = 

124P.R. 1918 23 C. W. N. 233 25 M. L. T. 55 = 

180 P. W. R. 1918 = 29 C. L. J. 165 = 
1 U. P. L. R. (P. C.) 25 - 21 Bom. L. R. 658 = 

48 I. C. 1 =35 M. L. J. 614 (617). 

English Mi'ju'ydendcrs Act — Decisions under- 

I napplicability of, to cases arising under Act. 

The question whethei a contract has l>een induced by 
undue influence must be decided with reference to S. 16 of 
the Contract .Act as amended, and not l)y reference to the 
legislation of other countries, c. g., the English Money- 
lenders Act, or to cases (iecided under that Act. It i.s 
accompanied with danger to invoke as authority in an 
Indian case expressions which merely connote the principles 
which underlie a particular English statute, and form a 
guide to its interpretation. {Lord Sha^o). KaOHUNATH 
Prasad Sarju Prasad. (1923) 51 1. A. 101 (1031 = 
3 Pat. 279 = A. I. R. (1924) P. C. 60 = 22 A. L. J. 105 = 
19 L. W. 470 = 34 M. L. T. 67 = 26 Bom. L. B.596 = 
28 C. W. N. 834 = 11 O. L. J. 122 = 6 Pat. L. T. 72 = 

(1924) M. W. N. 638 = 2 Pat. L. R. 87 = 

10 O. & A. L. R. 1396=82 I. C. 817 = 46 M. L. J. 610. 

Expectant heir — Who is an — Person dealing withy 

on strength of expectancy — If in a position to dominate 
will of heir. 

In a suit upon promissory notes executed by the deceased 
defendant in favour of the plaintiff, the courts below held. 

1. That the deceased defendant was in the position of 
an expectant heir within the meaning of the decision in 
Chesterfield v. Janssen (2 Ves. Sen. 124) and the authorities 
following it ; 

2. That the said plaintiff dealt with him on the strength 
of that expectancy ; and 

3. That a person so doing would be in a position to 
dominate the will of the expect.ant heir within the meaning 
of S. 16(1) of the Contract Act as amended. 

The deceased defendant was a Mahomedan, and was, on 
the dates of the suit notes, about 29 years of age. At those 
dates he had been employed for 6 years as permanent 
copying clerk in the Office of the Divisional Judge of Amrit- 
zar at a salary of Rs. 40 per mensem. The defendant’s 
father was headman of the Kunjar or prostitute caste. 

Quaere wliether, on those facts, the courts below were 
right in holding as stated above (624-5). {Lord Atkinson.) 
Lala Balla Mal V . Ahmad Shah. 

(1918) 26 M L. T. 66 = 16 A. L. J. 905 = 
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23 C. W. N. 238=29 C. L. J. 165 = 180 P.W. R. 1918 = 
21 Bom. L. R. 668 = 48 I. C. 1 = 124 P. B. 1918 = 
1 U. P. L. R. (P. C.) 25 = 35 M. L. J. 614. 

Expectant heir — Person dealing soit/i, and in a 
position to dominate 7oili of— Onus on. 

The Contract Act throws upon the person dealing with 
an expectant heir and in a position to dominate his will the 
burden of showing that he has not used his position to 
obtain an unfair advantage over the expectant heir with 
whom he so deals, {ford Atkinson.) I,AI..-k lUl.I.A Mal r/. 

25M.L.T. 66-16 A.L.J. 905 = 
23 C. W. N. 233=29 C. L. J. 165 = 180 P. W, R. 1918 = 
21 Bom. L. R. 658 = 48 I. C. 1 = 124 P. R. 1918 = 

J (P' C.) 26 = 36 M. L. J. 614 (624-5). 

-Illustrations to— Part of Act. Arc STATUTK— ILLUS- 
TRATIONS TO— Part of Statute. 

(1918) 36 M. L. J. 614 (617). 

Mortgage — / nipt evident transaction —Relie f from 

Conditions. 


In a suit for redemption, of a mortgage, held that, al- 
though the transaction was unclouhtcclly improvident, yet, 
in the absence of any evidence to sliow that the money- 
lender had unduly taken advantage of his position, it was 
difficult for a Court of Justice to give relief on grounds of 
simple hardship (131). (/)//'. Annrr A/i.) Az\Z KhaN r. 
DUNI ChaND. (1918)23 C. W. N. 130 = 48 I. C. 933 = 

21 O. C. 104 = 6 O, L. J. 440 = 101 P. R. 1918 = 

166 P. W. R. 1918. 
It has been contended that the terms of the mortgage 
were unconscionable and unenforceable in equity. There'is 
no doubt that the mortgage is in some respects peculiar in 
its drafting and that it conferred very wide powers on the 
managers of the mortgaged property appointed by the mort- 
gagor on the nomination of the mortgagee ; but the mort- 
gagor executed the mortgage and there is nothing to suggest 
that he was misled and did not thoroughly understand the 
contract which he made, or granted the mortgage under 
undue influence or from pressure, and their Lordships hold 
that the mortgage was enforceable (27l). {Sir John F.df;c.') 

Mati Lal Das 7'. Eastern Mortgage and agency 
COMPANY, Ltd. (1920) 25 C. W N. 265 = 

(1920) M. W. N. 631 = 28 M. L. T. 351 = 61 I. C. 486. 

Mortgaf^e — Interest on, usurious — Presumption of 

undue influence from — Propriety — Position to dominate 
will — Absence of proof of. 

The fact that a mortgage for ample security provides for 
excessive usurious interest does not in it.self raise a presump- 
tion of undue influence until the question has first been 
settled as to the lender being in a position to dominate the , 
borrower’s will. {Lord Shaw.) KaGHUNATH PraSAD z'. 

Sarju Prasad. (1923)61 1.A. 101 (108) = 3 Pat. 279 = 
A.I.R. (1924) P. C. 60 = 19 L. W. 470 = 22 'A.L J. 105 = 
34 M. L. T. 57 = 26 Bom. L. R. 595 = 28 C. W. N. 834 = 

11 O. li. J. 122 = (1924) M. W. JT. 638- 
5 Pat. Ii. T. 72 = 2 Pat. L. R. 87 = 82 I. C. 817 = 

10 O. & A. Ii. R. 1395 = 46 M. L. J. 610. 

iMortgage — Unconscionable bargain — Relief from — 

Position to dominate will — Absence of proof of~~Effect. 

A mortgage deed provided for interest at 2 o/o per men- 
sem to be paid annually, and, in case of non-payment of the 
annual interest, for intere.st on the arrears of interest at 
2 o/o per mensem. Eleven years after the date of the mort- 
gage, a suit w'as instituted on the mortgage for an amount 
which, owing to the stioulation for interest at 24 o/o com- 
pound, had become eleven times the sum secured by the 
mortgage-deed. 

The mortgagor was, at the time of the execution of the 
mortgage, a member of a joint Hindu family consisting of 
himself and of his father and owning property of consider- 
able value. He was sni jnris.^ he had the full power of 
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bargaining and binding his estate. His estate was not 

under the Court of Wards, and he lay under no disability 

1 here was no evidence whatever, of his helplessness except 

the bare fact that he, being a man of wealth as owner of 

one-half of certain joint family property, wished to obtain 

and did obtain certain monies. The only relation between 

the parties that was proved was that they were lender and 

borrower. There was not even an attempt at proving that 

the mortgagee was in a position to dominate the will of the 
mortgagor. 

Held that the mortgagor was not entitled to the protective 

relief provided by S. 2 of the Contract (Amendment) Act, 

1899. 

Even though the bargain had been unconscionable (and it 
has the appearance of being so) a remedy under the Indian 
Contract Act does not come into view until the initial fact 
of a position to dominate the will has been established. 
{Lord Shaw.) RaGHUNATH PRASAD v. SaRJU PRASAD. 

(1923) 51 I. A. 101 =3 P. 279 = 22 A. L. J. 106 = 
A. I. R. (1924) P C, 60 = 19 L. W. 470 = 
34 M. L. T. 67 = 26 Bom. L. E. 696 = 
28 C. W. N. 834 = 11 O. L. J. 122 =5 Pat. L. T. 72 = 

(1924) M. -W. N. 638 = 2 Pat. L. E. 87 = 
10 O. & A. L. E. 1395 = 82 I. C. 817 = 46 M. L. J. 610. 

Position to dominate will — Use of. to obtain unfair 
advantage — Onus of proof as to. 

3 he pistnet Judge held that, even on the assumption that 
the plaintiff was in a position to dominate the will of the 
defendant, he did not, to use the words of S. 16 of the Con- 
tract Act as amended, use that position to obtain an unfair 
advantage over the defendant by extorting from him uncon- 
scionable bargains or otherwise, and that the defendant had 
utterly failed to prove, as he was bound to do. that the 
plaintiff had in fact exerci.sed undue influence upon him in 
any of the transactions out of which his liability for the debt 
sued for ultimately resulted. 

Their Lordships concur with the District Judge as to all 
these conclusions. {Lord Atkinson.) LaLA Batxa MaL v. 
Ahmad Shah. (1918) 25M.L.T. 65=16 A.L. J. 906 = 
23 C. W. N. 233 = 29 C. L. J. 165 = 180 P. W. R. 1918 = 
21 Bom. L. R. 558 = 124 P. R. 1918 = 48 I. C. 1 = 

1 U. P. L. R. (P.<J.) 26 = 36 M. L. J. 614(623 4). 

PcsiHon to dominate 7vill — Use of— Onus of proof as 

l^^ Bargain loith influencer and in itself unconscionable. 

W hen it is proved that one of the parties to a contract 
was in a position to dominate the will of the other, and 
that the bargain is with the former (“influencer”), and in 
itself unconscionable, then the onus is very heavy on the 
party in a position to dominate the will of establishing affirm 
atively that no domination was practiced so as to bring 
about the transaction, but that the other party to the con- 
tract was scrupulously kept separately advised in the inde- 
pendence of a free agent (4). {Lord Shaiv.) POOSATHU- 
rat V. Kannappa CHErriAR. (1919) 471. A. 1 = 

43 M. 546 (548-9) = 18 A. L. J. 344 = 55 I. C. 447 = 

27 M. L. T. 316 = 13 Bur, L. T. 28 = 38 M. L. J. 349. 

Position to dominate will — Use of, to obtain unfair 

advantage — Question as to — Points to be considered in case 
of — Order of — Change of — Permissibility. 

Three matters are dealt with by S. 16 (3) of the Contract 
Act as amended. In the first place the relations between 
the parties to each other must be such that one is in a posi- 
tion to dominate the will of the other. Once that position 
is substantiated, the second stage has been reached, namely, 
the issue whether the contract has been induced by undue 
influence. Upon the determination of this issue a third 
point emerges, which is that of the onus probandi. If the 
transaction appears to be unconscionable, then the burden of 
proving that the contract was not induced by undue influ- 
ence is to He upon the person who was in a position to 
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dominate the will of the other. Error is almost sure to arise 
if the order of these propositions be changed. The uncon- 
sdonableness of the bargain is not the first thing to be con- 
sidered. The first thing to be considered is the relation 
of the parties. (Lord S/iaw,) RaGHUNATH PRASAD r-. 

Sarju Prasad. (1823) 51 1. A. 101 (105-6) = 

3 Pat. 279 = A. I. K. (1924) P. C. 60 = 19 L. W. 470 = 
22 A. L. J. 105 = 34 M. L. T. 57 = 26 Bom. L. B. 595 = 
28 C.W.N. 834 = 11 O.L.J. a22 = (1924) M.W.N. 638 = 
5 Pat. L. T. 72 =2 Pat. L. E. 87=82 I. C. 817 = 
10 O. & A. L. B. 1395 = 46 M. L. J. 610. 

Ftirdanashin — Mortgage in favour of mooktar by 

— Interest exorbitant and unconscioitable^Relief against-^ 
Assignee of mortgage — Suit by. 

A purdanashin executed two mortgages, on different dates 
to a benamidar of her nuxjklar. The first mortgage was to 
secure the repayment, within one month, of Rs. 12,000, with 
interest at 4 per cent per mensem. The second was to 
secure the repayment, within one year, of Rs. 24,000 with 
compound interest at 27 percent per annum, calculated at 
quarterly rests. 

In suits brought to enforce the mortgages by the assignees 
thereof, held that the rale of interest exacted amounted to a 
hard and unconscionable bargain such as a Court of Equity 
would give relief against (226). 

The erjuitable cl(>ctrine laid down l^y the Master of tlie 
Rolls in lieynon v. Oxjk lias a strong application to the facts 
of this case. Here we have the borrower, a purrlanashin 
lady ; tlie lendei , hei own mooktar, undei the cloak of a 
benamidar ; the security an ample one ; the interest on 
b(Ah mortgages, especially tlie compound interest on the lat- 
ter, exorbitant and unconscionalile ; and a purchaser, with 
full notice of tliese circumstances (220,) (Sir Robert P. 
Cottier.) SKIMA'M KAMINI SOGNDAKI CHOW'DHAKANI 

7r Kam PkOSUNNO (IHOSE. (1886; 12 I. A. 215 

12 0.225(238-9) 4 Sar. 662. 

Undue influence — Adutt mate with capacity to tran- 
sact business — Ptea of — Maintainabitity. 

The plea of undue influence cannot succeed. The appel- 
lant, at the time of the transaction in question, was twenty- 
three years of age, w as a man of some intelligence, and had 
for some years had the active management of his estates. 
(122.) (Fiscount Cu7'e.) l.AL JAODISH PaHAUUK SiNGH 

T'. Mahabik Prasad Singh. (1920 ) 47 I. A. 116 - 
42 A. 422 (428; 24 C. W. N. 529 13 L. W. 19 = 

23 O.C. 64 68 I. C. 845. 

Undue influence — hxereise of that influence in cons- 
piracy 7oith or through agency of strangers to contract tn- 
( hided in, 

Tliere is no doulA lliai in the category of cases of undue 
influence might lie c<»vered cases where the party tt> a tran- 
saction exercised liial inrim nee in conspiracy with oi through 
the agency of others (.S). (Lord Shaw.) I\KXSA I'H URAI 

T'. Kannafpa Chk'I'Hak. (1919)47 I.A. 1 

43 M. 546 (649) - 18 A. L. J. 344 27 M. L. T. 316 = 

13 Bur. L.T. 28 55 1.0.447 = 38 M.Ii.J. 349. 

Undue influence — Proof of — Position to dominate 

7w//— Proof of^ by itsetf insufflcient . 

Undue influence is not established by a proof of the rela- 
tions of the parties having lieen such that (he one naturally 
relied upon the other for advice, and the other was in a posi- 
tion to dominate the will of the first in giving it. Up to that 
point ‘‘influence” alone has been made out. Whether by the 
law of India or by the law of England, more than mere influ- 
ence mu.st lie proved so as to render influence, in the langu- 
age of the law, “undue”. It must be proved that the person 
in a position of domination has used that position to obtain 
unfair advantage for himself, and so to cause injury to the 
persr>n relying up(jn his authority or aid (3-4). (/u>rd Sh^,v) 
POOSATHURAI V. KaNNAI»RA CHETriAR. 
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(1919)47 I A. 1 = 43 M. 546 (648) = 18 A.L.J. 344 = 
27 M. L.T. 316 = 13 Bur. L.T. 28 = 65 I.C.447 = 

38 M.L. J. 349. 


S. 19, Exception. — Execution sale < — Misrepresen- 
tation of officer of Court conducting — Purehase induced by 
— Inapplicability of exception to case of. 

In a suit to set a.side an execution sale, it appeared that 
the plaintiff bid at the auction under the impres.sion that the 
property sold was a .substantial property freed and dis- 
charged from all incumbrances, while, in fact, what was 
sold and purcha.sed by the plaintiff was a shadowy equity of 
redemption not worth one farthing. It further appeared 
that the misapprehension of the plaintiff was caused by a 

misrepresentation on the part of the auctioneer, an officer of 
Court. 


Ihe appellate Ckjurt refused to set a.side the sale, holding 
c ^ misrepresentation as defined by 

S. 18, Cl. 3, of tlie Contract Act. the case fell within the 

exception in S. 19, which provides that in case of “consent 
caused by misrepresentation,” the contract is not voidable 

if the party, whose consent is so caused, had the means of 

di^overmg the truth with ordinary diligence, and the plain- 
tirf had such means, ^ 

.h/e"''!’ application to 
the case, and theie was no defence to the suit 

The plaintiff was perfectly justified in relying on what 

was said by the auctioneer in ihe presence of the Officer of 

( ourt, who had charge of the sale. AfaciaghUti j 

Mahomed Kalu Mea r . Harpkrink 

(1908; 36 I.A, 32- 36 C. 323 (333) =6 M L T 126- 

9 C. 165 ^13 C. W. N. 24Ln 227 = 

6 A.L.J. 34 - 5 L.B.E. 25 1 I.C. 122 = 19 M. L. J. 116. 

_ S. 23 J'uiilic policy— C<aitraiy opposed to. See 
(.ONTRACT— Public 1>oli(:v. 


lisefoi a tinie-Validiiy— rractitionerl)()th a barrister’ and 
a .solicitor. SeelMGAL »'KACTrnONF.R— CONTRACT NOT 
TO PRACTISE FOR A TIME. (1912) 19 I C.822 = 

17 C.W.N. 215. 


Exception 

C out t ait for — H hat amounts to — VizHiitty of 

The appellant and the respondent, who had each of them 

pas,senfier ferry boats on a river, entered into agreen.ents 
by one o w nch, execuletl by the re.spondent in favour of the 
upnel ant, the former pur|)orted to buy from the latter for a 
Slated .sum the goo.l-will of his trade in plying the ferrv 
lx.ats, and every description of interest ami ownership w hich 
the appellant had .icquired in several landing-places for plv- 
ing the Itoat.s as well as the settlements oljiained for the col- 
featon of tolls In add.tton to the tran.sfer of good wifi and 
other assets, the appellant executed on or about the same 
date a .locument tn favour of the re.spondent, under which 

theap,rel antcontracte<lthat,in consideration of the sur^ 

fixed the fir.st tiocumem, he sold his rights in the landing 

p aces and settlements and in the goodwill of the busdnels 
ofp y.ng,heferry-lt«at.s,atHl,hat he ceased to have a^v 

rtgh s thereto. 1 he document further provided that the res 

ponilent was to Ik- able to enjoy and possess those rights bv 

exerci.sing whatever nght the appellant had in them and th» 

latter was not to Ik able to make any obstacle in tL re, 

pondents enjoy. .tent of the same. The appellant furth 

undertook to close tl>e business of plying the ^ 

ferry- txjat.s. P‘>i"g the paitjcular 

l/eld, that the transariion amounted to a r 
goodwill within the meaning of S, 27 of the ContrretT*'^ 
hxception 1, and th.at it was therefore not 
action as iKing in restraint of trade. Jf/', 

CHANDRA KaNTA DaS zt. ParASUELaH MulliCk "'^ 
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CONTRACT ACT (IX OF 1872). S. 27, Expn. 1- 

{Contd.) 

(1921) 48 I.A. 508 = 48 C. 1030 = 26 C.W.N 345 = 
24 Bom. L. R. 603 = (1922) P.C. 167 = 651.0. 271 = 

S. Z^—CuU ha Adatia and Tcj Mandi transaciio,;s 
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in Bombay — Legality of. 

The plaintiff carried on business in Bombay as a merch- 
ant and agent on commission. The defendant was a mer- 
chant and at all material times resided in the Native State 
of Bhopal. 1 he plaintiff acted as commission agent for the 
defendant on what are known in Bombay on cutiha adatia 
teims, the defendant being his up-country constituent. The 
plaintiff, acting as cutcha adatia for the defendant, made 
forward contracts on his behalf for purchase and sale of 
Broach and Bombay Cotton, and he also had dealings on 
his behalf in options on Broach Cotton, known as Tej 
Mandi transactions. 

The contracts for sale and purchase of cotton were, so far 
as the thiul parties were concerned genuine contracts, and not 
mere gambling transactions. So also were the Tcj Mandi 
transactions. Under those contracts bfith the defendant and 
the plaintiff wei e bound to tlie third parties eithei' to perform 

their obligations or to pay damages for their breach. The 

plaintiff having entered into tliose contracts as agent for the 
defendant, the latter was pnma fade bound to indemnify 
the former against any liability incurred in respect of them, 
lie was, on the other hand, exclusively entitled to the bene- 
fit of them a gain to the defendant would invoU'e no loss 
to the plaintiff, nor would a loss to the defendant result in a 
gain to the plaintiff. The only remuneration to the plaintiff 
was his commission. The understanding between them 
merely meant that the plaintiff would, by covering con- 
tracts or otherwise, provide for or take the goods or pay 
the difference on the defendant’s behalf. The only circum- 
stances relied on in suppoit of the contention that as be- 
tween the defendants and the plaintiff their contract was a 
wagering contract, was that there was between them an 
understanding that the plaintiff would not call upon the 
defendant either to give or take delivery. 

Held that the contract between the defendant and the 
plaintiff was not a wagering contract within the meaning of 
S. 30 of the Contract Act. 

The very essence of a wager between them is absent, 
{Lord Justice Wassington.) SOBHAGMAL GlANMAh v. 

MUKUNDChand Bai.ia. (1926) 53 I.A. 241 = 51 B. 1 = 

(1926) M. W. N. 830= 28 Bom. L. R. 1376 = 
98 I.C. 338=A.I.R. 1926 P. C. 119 = 44 C.L.J. 509 = 

38 M.L.T. 16 (P. C.) = 61 M.L.J. 809. 

Ltrst Government sale — Price at — Wager on — P'irst 
advertised sale prmnng abortive — Conditions of first actual 
iale differenU — Effect. 

The suit was on foot of wagerring contracts entered into 
in October and November, 1846, that the average price 
w’hich a chest of Patna opium should be sold for and 
realize, at the first Government sale, should exceed a certain 
fixed price. 

The course was, that all sales of opium, of which the 
East India Co., had the monopoly, took place at stated 
periods, w'hich were advertised. At the time of the suit 
contracts the first sale of opium was advertised for 
30 — 11—1846, subject to certain conditions. That sale 
turned out to Ixi abortive, and the sale intended for the 30th 
November w’as postponed till the 7th December, and fresh 
conditions were prescribed for that sale, which took place 
then ; all the opium was sold, and the average price of a 
chest exceeded that which the plaintiffs and the defendants 
had fixed upon in their wagers. 

The defendants contended that the first sale mentioned in 
the contracts was meant to be a first sale, subject to the 
three usual conditions, and as there had been no such sale, 


CONTRACT ACT (IX OF 1872), S. Z^{Contd:) 

the event contemplated had never occurred, and, therefore 
the wager had not been lost. tnereiore. 

Held, that, according to the true construction of the 
contracts, the prince of the first actual sale was the object of 
the wager, and that the intended sale on the 30th Novem- 
ber was not a sale, but the sale on the 7th of December 
was the first sale (125-6). {Mr. Baron Parke'). DOOLUB- 
DASS P^ttamberdass v. Ramloli. Thackoorsey 

DASS. (1850) 5 M. I. A. 109 = 7 Moo. P. C. 239 = 

Perry O. C. 232 = 1 Sar. 403. 

La7o enacted by— English Lno. 

S 30 of the Contract Act is substantially a transfusion of 
English law into the Indian Statute Book. There is no 
distinction between tlie expression **ganiing and wagering" 
used in the English Statute and in the earlier Indian Act 
(21 of lSj8) and the expression “by way of wager” in 
S. 30 of the Contract Act. {Lord Hobhouse). KONG Vee 
LONE & Co. r'. LOWJEE NANJEE. 

(1901) 28 1. A. 239 (244) = 28 0.461(466-7) = 
5 C.W.N. 714 = 3 Bom.L.R. 476 8 Sar. 101. 

" price — JVagt r on ~ Enhancement or depres- 

sion of price by parties themselves or their agents— Bight of 
•—Prinasion m eontrart for — IVhat amonnts to. 

In the case of wager contracts between the plaintiffs and 
defendants upon tlie price that Patna opium would fetch 
at the ne.xt Government sale at Calcutta, the Chief Justice 
in the Court below' was of opinion that the defendants knew 

well when they made the wagers, that the plaintiffs would 

u.se all their efforts and all the powers which their command 
of capital gave them, to run up the prices at the sale, and 
that the defendants contracted with them on those terms, 
and that the wagers were in fact nothing more than one 
speculator backing his own opinion against that of another, 
on an event to be operated upon by the W’ealth, faculties 
and judgment of both parties; that according to their 
mutual understanding, each, therefore, had a right to use the 
means in his power, one to elevate the market price l>y 
bidding and inducing others to bid; the other to depress it, 
by persuading persons not to bid, always .suppo.sing that 
such means were otherwise legal. 

Held, that the view taken by the Chief Justice was the 
correct one (129-30.) 

The evidence does not show that the parties were to I)e 
confined to their own personal effects, by bidding them- 
selves, or inducing others not to bid, but that they are at 
liberty to employ agents, and not one agent only, for these 
purposes, without breaking the contract between them 
(130-1.) {Mr. Baron Parke.) DOOLUBDASS PeTTAMBER- 

dass V . Kamloll Thackoorseydass. 

(1860) 5 M. I. A. 109 = 7 Moo. P. C. 239 = 

Perry O. C. 232 = 1 Sar. 403. 

Market price — Wager on — Paity raising prices by 

hts own acts, and acts of his agents, if can win wager. 

The Chief Justice correctly states that if the event on 
which both parties were speculating was the market price, 
as it should be governed by the ordinary cases of supply and 
demand, or as it should be governed by the contests of 
speculators, wholly unconnected will the plaintiffs, then, 
undoubtedly, the plaintiffs would, in raising the prices by 
their own acts and by the acts of their agents, have taken a 
fraudulent advantage, and the event brought about by their 
own agency is not the event w’hich was contemplated in the 
contract of hazard entered into by the parties. Itw’ould be 
manifestly a fraud in one of the contracting parties against 
the other, himself, by his own act, to win the wager 
(128-9.) {Mr. Baron Parke.) DOOLUBDASS PETTAMBER- 

DASS V , Kamloll Thackoorseydass. 

(1860) 5 M. I.A. 109 = 7 Moo. P. C. 239 = 

Perry O. C. 232=1 Sar. 403 
Opium at next Government sale at Calcutta — Wetter 
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on price of—Lsgality of — English Common law. 

The question was whether by the common law of England 
the contract in question in the case was illegal, and could 
not be enforced in a Court of Justice. The contract 
amounted to a wager upon the average price which opium 
should fetch at the next Government sale at Calcutta, the 
plaintiffs having to pay the defendants the difference 
between that price, and a sum named, per chest, if that 
price should be below that sum ; and the defendants having 
to pay the plaintiffs the difference between that price and 
that sum, if that price should be above the sum. It was 
contended that the wager was illegal, on the ground of 
public policy, as it gave the defendants an interest unduly 
to lower the price, whereby individuals dealing in opium, 
and the East India Company, might be injured. 

Heldy reversing the Court below, that by the Common 
law of England, the wager in question was not illegal, and 
might be enforced in a Court of Justice. (352). 

The great question here is, whether the wager gave either 
party an interest, which is to be considered injurious to 
individuals or to the Government. We are of opinion, 
that, although to a certain degree, it might create a tempta- 
tion to do what was wrong we are not to presume that the 
parlies would commit a crime ; and as it did not interfere 
with the performance of any duty, and as if the parties 
were not induced by it to commit a crime, neither the 
interests of individuals or of the Government could be 
affected by jt we cannot say that it is contrary to public 
iwiicy (349-50.) {Lord Campbell.) KaMLOLI. ThaCKOOK- 
SKVDASS V. SOOJUMNULL DHONDMULL. 

(1848) 4 M. I. A. 339 -6 Moo. P. C 300- 

Perry O. C. 193-1 Sar. 361. 

Pakka Adatia eontrets — Wagers if and when. 

The plaintiffs were a firm carrying on a large mercantile 
business at Hombay and, as a branch of it, they were in the 
habit of acting as pakka adatias. The defendant was a 
young man without any regular busine.s.s, who engaged in 
speculative tran.sactions on the Bombay market. He 
instructed the plaintiffs to sell for him three several lots of 
linseed amounting in ail to 4000 tons for future deliveiy. 
Gn the strength of this order the plaintiffs .sold linseed to 
this amount by separate contracts to several buyers. 
Though the transactions took the form of sales by the 
defendant to the plaintiffs, followed by re-sales by the 
plaintiffs to the several buyers, the plaintiffs acted through- 
out as pakka adatias, and to secure them against loss, 
sums amounting to Us. 61,000 were deposited with them by 
the defendant as margin money. 

The market went against the defendant, and he therefore 
neither gave delivery of the linseed nor authorised the 
plaintiffs to purchase linseed on his behalf. The plaintiffs 
accordingly discharged their obligation to the several buyers 
by delivering 300 tons, and by making cross-contracts and 
paying differences as to the balance of the linseed. 

In a suit by the plaintiffs to recover from the defendants 
the loss incurred by them upon the contracts of re-sale, less 

deposited by him as security against loss, held 
that the transaction was not a wagering contract, and that 
the plaintiffs were entitled to recover. 

The acts of a pakka adatia are not as such unlawful; on 
the Contrary, pakka adatia dealings are well established as 
a legitimate mode of conducting commercial business in the 
Bombay market. The contract of a pakka adatia as that 
of any one else, may be by way of wager; but the employ- 
ment of the plaintiffs by the defendant was not of this 
description. It has not been shown that there was any 
bargain or understanding between the parlies either express 
or implied that linseed was not to be delivered, nor was it 
a of the employment that the plaintiffs should protect 
the defendant from liability to make delivery. The mere 
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fact that as to the greater part of the linseed there was no 
delivery, but an adjustment of claims, cannot alone vitiate 
the transactions (33). {Sir Lawrence Jenkins.) BHAG- 
WANDAS PAKASRAM v. BUKJOKJI RUITONJI. 

( 1917) 46 I. A. 29 - 42 B. 373 -- 
23 M L.T. 203 -(1918) M. W. N. 316- 
16 A. L. J. 241 = 4 Pat L. W. 229 = 
20 Bom L. R. 661 = 22 C.W.N. 625 = 27 C. L. J. 368- 

7 L. W. 577 = 44 I. C 284 = 34 M. L. J. 306. 

Public revenuc—-]Va ger with reference to — Legality 

of — English Common Lmw. 

Under the Common Law of England the mere circumstance 
that a wager refers to the puldic revenue does not establi.sh 
its illegality. A wager on the amount received for a tax, as 
it shall appear, in a return published by the authority of the 
House of Commons, would have been free from legal objec- 
tion (349.) {Iwrd Campbell.) RaMLOLL ThaCKOORSEY- 
DASS V. SOOJUMNULL DHONDMULL. 

(1848) 4 M I.A. 339 - 6 Moo. P.C. 300 = 

Perry, O.C. 193 = 1 Sar. 361. 

Sale of goods — Contract for — I Pager if — Intention 

not to deliver by itself not concl usrve of its being a. 

The mere fact that one parly to a contract for sale of 
goods did not intend to deliver, even if known to the other 
party, does not vitiate the contract, unless there is a l>ar- 
gain or understanding between the parties that delivery is 
not to be called for (33). {Si>- Lawrence Jenkins.) BHAG- 
WAND.AS ILaRASKAM 7’. BUKJOKJI KUITONJL 

(1917) 45 I.A. 29-42 B. 373 (378) = 23 M.L.T. 203 = 
(1918) M.W.N. 315 = 16 A.L.J. 241 = 4 P.L.W. 229- 
20 Bom. li.R. 561 - 22 C.W.N. 625 = 27 C.L. J. 358 = 

7 L.W. 577 44 I.C. 284 = 34 M.L.J. 305. 

cS7(////A’ 8 tS; 9 Viet., e. 109 — Extension to India — 

Desirability of. 

The Statute 8 tY 9 Viet., c. 109, tlocs not extend to India 
(349). It is for the Lcgisl.itive (^mncil at Calcutta, to con- 
sider how far it may lie conducive to the benefit of our 
Indian Empire, to introduce into it the provisions of the Sta- 
tute, 8^9 V'^ict., c. 109 (353). {Lord Campbell.) RaMLOLL 

THACKOORSLVUASS V. SOOJUMNULL IJHONDMULL. 

(1848) 4 M. I. A. 339 = 6 Moo. P. C. 300 = 

Perry, O. C. 193-1 Sar. 361. 

Tcj Mundi transactions in Bombay-- Wagers if — 

Presumption . 

There is no presumption that Tej Mundi transactions are 
wagers and, in the absence of evidence to the contrary, they 
should be treated as genuine transactions (244). {Lord Jus- 
tice Warrington.) Sobhagmal Gianmal -c Mukund- 
CHAND Balia. (1926) 53 I. A. 241 =51 B, 1 = 

(1926) M. W. N. 830 = 28 Bom. L. R. 1376 = 
98 I. O. 338 = A. I. R. 1926 P. C. 119 = 
44 C. li. J. 609 - 38 M. L. T. 16 (P. C.) = 

51 M. L. J. 809. 

Wager — . ietion on — Maintainability — English Com- 
mon Laso as to — E'vastons ofy by Judges — Abolition of such 
la7o by 8 & 9 Vict.y c. 109. 

By the Common Law of England an action may be main- 
tained on a wager, although the parties had no previous in- 
terest in the question on which it is laid, if it be not against 
the interests or feelings of third persons, and does not lead 
to indecent evidence, and is not contrary to public policy 

(348-9.) 

I look with concern and almost with shame, on the subter- 
fuges, and contrivances, and eva.sions, to which Judges in 
England long resorted, in struggling against this rule, and I 
rejoice that it is at last constitutionally abrogated by the 
Legislature (349), {Lord Campbell.) RamLOLL THAC- 
KOOKSEVDASSt/. SOOJUMNULL DHONDMULL. 

(1848) 4 M. I. A. 339 = 6 Moo. P. C. 300 = 

Perry, O.C. 193 = 1 Sar. 361. 
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Wager— Legality of— Temptation to commit wron 

— Absence of — Necessity. 

It is not necessary for the legality of a wager, that there 
should be no temptation to commit a wrong (343j. (Lord 
Campbell f) RAMLOLL ThaCKOORSEYDASS 7*. SOOJUM- 
NULL DHONDMULL. (1848) 4 M. I A 339 — 

6 Moo. P.C. 300 - Perry, O. C. 193 = 1 Sar. 361. 

Wagering contract within meant /fr of ~ What 

amounts to. 

Two parties may enter into a formal contract for the sale 
and purchase of goods at a given price, and for their deli- 
very at a given time. lint if the circumstances are such as 
to warrant the legal inference that they never intended 
any actual transfei of goods at all, but only to pay or receive 
money between one another according as the market price of 
the goods should vary from the contract price at the given 
time, that is not a commercial transaction, but a wager on 
the rise or fall of the market (p. 244'). 

Held, on the evidence in the case, that the transactions in 
question were wagering contracts within the meaning of the 
Indian Contract Act. {Lord Hobhousc.) KONG Vee 
LONE AND Co., V, LOWJEE NANJEE. 

(1901) 28 I. A. 239 = 29 C. 461 (466 7) = 5 C.W.N. 714 = 

3 Bom. L. E. 476 = 8 Sar. 101. 

Wagering contract -Date of sale referred to in— 

Essence of contract or mere description— Change in date and 
conditions of sale — Effect of, on contract . 

The plaintiff and defendants, by contracts in writing, 
wagered as to the average price to be obtained for opium 
of the 30th of November,” “of the first lelaum, or public 
Government sale of opium.” At the time when those con- 
tracts were entered into, the first Government sale had been 
advertised for the ‘‘30th of November, 1846.” The sale on 
that day was prevented by a combination of opium specula- 
tors interested in similar contracts. The Government sale 
was again advertised, and took place on the 7th December 
following, when opium of the quantity and description 
advertised for sale on the “30th November” was sold. 

looking at the words of the contracts, and at the 
surrounding circumstances of the case, that the contracting 
parties intended to make a wager as to the average price of 
opium at the first Government sale, without any piovision 
that such sale should necessarily take place on “ the 30th of 
November,” and no other day; and that upon a certain ave- 
rage being realised thereon, the tvent on which the plaintiff 
had wagered was determined in his favour, and he was en- 
titled to recover the differences under the averages (263-4). 

The 30th of November had been advertised in the Gazette 
of the 29th of August, 1846, as the intended day of tlie first 
sale; and it appears that it really happened that no altera- 
tion was made in the day so advertised. The parties, there- 
fore, would naturally in their contracts refer to the adver- 
tisement in the Gazette by way of description. If they had 
intended to confine their contracts to what should happen on 
the 30th of November, and no other day, they certainly 
would have used some words of limitation so confining it. 
but no such words are to be found. The words are, “ the 
first public sale,” the addition of “the 30th of November," 
Ijeing introduced only as a description, as if it had been, 
which sale is advertised now on the 30th of November 

(264). 

The alteration made in the conditions of sale, after the 
attempted sale of the 30th of November proved abortive, 
did not do away with the contracts. There is nothing in 
the present case leading to the conclusion that the parties 
contracted with express reference to the conditions which 
are published in the Gazette of the 29th of August (264-5). 
{Sir John Pattesonf) CHOTAYLOLL v. ManiCKCHAND. 

(1866) 6 M. I. A. 261 = 10 Moo. P.C. 124 = 

1 Sar. 538. 
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Wagering Contract — Escentials of - Speculative 
nature of ccnitract by itself not enough. 

Speculation does not necessarily involve a contract by way 
ot wager, and to constitute such a contract a common inten- 

(33). {Sir Lawrence Jenkins.) 
PARASRAM 7'. Burjorji Ruttonji. 

^ J- 29 = 42 B. 373 (378) = 23 M. L. T. 203 = 

(m8) M. W. N. 316 = 16 A.L.J. 241 = 4 P.L.W. 229 = 
20 Bom. L.R. 561 = 2 2 C. W. N, 626 = 27 C. L. J. 368 = 

7 L. W. 577 = 44 1. C. 284 = 34 M. L. J. 306. 

-These contracts were, no doubt, in character highly* 

speculative; but that is insufficient in itself to render them 
void as wagering contracts. To produce that result there 
must be proof that the contracts were entered into upon the 
terms that performance of the contracts should not be de- 
manded, but that differences only should become payable. 
{Lord Darling.) SUKDEVDOSS KaMPRASAD v. GOKUL- 

DOSS Chaturbhuja doss & Co. (1927) 65 I.A. 32 = 

51 M. 96 = 6 0.W.N. 196 = 107 I.C. 29 = 
30 Bom. L.R. 238 = 27 L. W. 463 = 1. L. T. 40 M. 138 = 

26 A. L. J. 484 = 47 C. L. J. 144 = 
A. I. R. 1928 P.C. 30 = 64 M. L. J. 130 (133.) 

Wagering contract — Fraud of ivinner on loser — 
Avoidance of contract on ground of — iV/arket price — Wager 

oa — Elevation of price by acts of winner or his a rents — 
Effect. 

Wager contracts between the plaintiffs and defendants 
upon the price that Patna opium would fetch at the next 
Government sale at Calcutta, the understanding between 
the parties being that they might use means to enhance or 
depress such price. 

//<?/(/, that the efforts made to raise the market by the 
plaintiffs, by bidding by themselves and agents, were no 
fraud on the defendants, as such course was, according to 
the understanding of both parties, to be pursued, and conse- 
quently, that the intention to use those efforts was not a 
fraud which rendered the contract voidable by the defend- 
ants (131). {Mr. Baron Parke,) DOOLUBDASS PEITAM- 
BEKDASS V. RaATEOLL THACK00RSEVDA.SS. 

( 1860) 6 M. I. A. 109 = 7 Moo. P. C. 239 = 

Perry, O. C 232 = 1 Sar. 403. 

Wagering contract — Fraud of 7vinner on public 


Avoidance of contract by loser on ground of — Market price 
— Wager on — Bidding by winner himself merely to enhance 
price — Effect. 

Wager contracts between the plaintiffs and defendants 
upon the price that Patna opium W’ould fetch at the next 
Government sale at Calcutta, each party knowing that the 
other might use means to enhance or depress such price. 

L2eld.i that the bidding at the sale by one of the plaintiffs, 
though done colourably, and as it appeared only to enhance 
the price was no fraud upon the public, entitling the defend- 
ants to avoid the contract on the ground of that intended 
fraud (131-2.) 

There is no law which prevents any person buying any 
quantity of a commodity at any price that he likes, whether 
to use himself, or to sell again in gross or by retail, or to 
give away, or to prevent another having it, provided always, 
that he does not commit the common law offence of fore- 
stalling and regrating, of ingrossing ; provided, also, that he 
makes no false representation in order to effect the purchase 
(132). 

Ip all these cases, the buying of any commodity when the 
purchaser does not want it, necessarily raises the price, and 
so causes a damage to all others who do, and who buy for 
the purpose of using it ; but the purchase is not on that 
account a fraud on them. The market is open to all who 
buy, whatever their object may be ; whether the plaintiffs 
meant to buy to sell again at a profit, or to make their 
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profits by the collateral contracts that they had entered into 
with others appears to their Lordships to make no differ- 
ence (132-3.) K Mr. Bar on Parke.) DOOLUBDOSS PeT- 
TAMBERDOSS v. RAMLOLL THACKOORSEYDASS. 

(1850) 5 M. I. A. 109-7 Moo. P. C. 239- 

Perry, O. O 232 = 1 Sar. 403. 

IVagt'ring contract — Legality of — Law applicable to 

question of — Hindus — Contract bctivcen — English common 
law — Applicabitity of. 

On a question arising between Hindus as to whether or 
not a contract amounting to a wager was legal and could be 
enforced in a Court of Justice, held that, inasmuch as the 
Statute 8 & 9 Viet., c. 109, did not extend to India, and no 
peculiar Hindu law was alleged to exist upon the subject, 
the case must be decided by the common law of England 
(349). i^Lord Campbell.') RAMLOLL THACKOOKSEYDASS 
V. SOOJUMNULL DHONDMULL. (1848) 4 M I.A. 339 = 
6 Moo. P. C. 300 -Perry, O. C. 193 = 1 Sar. 361. 

Wagering contract — Sale of goods — Contract for — 

Patta Patti — Making of ^ in contract — Effect. 

In a suit for the price of goods, the defendants pleaded 
that the suit contracts were void as being wagering contracts 
for the payment of differences only. 

It was proved or conceded that as regards the goods in 
question no delivery took placfe,but that documents purporting 
to be delivery orders were made which passed through several 
hands, and that within one week all the goods — .so far as any 
ever existed — were in the hands of the plaintiffs-appellants, 
which, indeed, they had never left. That resulted from the 
fact that in respect to each re-sale what was described as 
patta patti was made — a process which resulted in differ- 
ences merely, according to the fluctuations of the market, 
being recoverable, instead of the goods or their price. No 
definite agreement or understanding was, however, proved to 
the effect that performance of the contract should not be 
demanded, but that differences only should become payable. 
In some instances of other sales between the parties there 
was no patta patti and delivery was given and taken, so that 
unless patta patti had been made, delivery might always 
have been insisted upon, though to have made such a de- 
mand would, amongst those merchants, have been consider- 
ed bad form. 

The trial Judge held that, notwitlistanding the fact that 
patta patti had Ijeen made or agreed in the contracts relat- 
ing to the suit goods, the contracts were not mere wagering 
contracts, and that the appellants were entitled to recover the 
price of them, since the documents which passed between the 
parties were valid delivery orders on presentation of which 
the goods might have been demanded. The aptjellate Court 
held contra. 


Heldy agreeing with the trial Judge, that the contracts 
were not bad on the ground of wagering, (Lord Darling.) 
SUKDEVDOSS KaMPERSAD V. GOKULDOSS CH.ATHUR- 
BHUJADOSS & Co. (1927) 65 I. A. 32 = 51 M. 96 = 
6 0. W. N. 196 = 107 I.O. 29 = 30 Bom. L. B . 238 = 
27L. W. 453 = 1. L. T. 40 M. 138 = 26 A. L. J. 484 = 

47 C. L. J. 144 = A. LB. 1928 P. C. 30 = 

64 M. L. J. 130. 

Wagering contract — Sum recoverable under — Inter- 
est on— Right to— Act XXI of 1848— Contract before. .Srt* 

Interest— RIGHT to. (1862) 9 M. I. A. 260. 

Wagering contract— Test of— Validity of. See 

Under this Section — Scope and effect of. 

0901) 28 I. A. 239 (244) - 29 C. 461 (466-7). 

of — Validity of, prior to Act XXI 


A wagering contract in India (before the passing of i 
legislative Act No. XXI of 1848) upon the average pr 
of opium would fetch at a future G^ernment sale, 
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legal, and an action thereon maintained. (Sir Johtt Potte- 
sonf) CHOTAYLOLL 2 *. MANICKCHAND. 

(1856; 6 M. I, A. 251 = 10 Moo. P. 0. 124 = 1 Sar. 638. 

—Wagering co .'tract — Validity of,, under Hindu Law. 

Their lordships are not satisfied that by the Hindu law- 
wagering contracts are void (I27). (Mr. Baron Parke.) 
DOOLUBDASS PEITAMRERDASSz'. KaMLOU, THACKOOR- 

SEVDASS. (1850) 5 M. I. A. 109-7 Moo. P. C. 239 = 

Perry, O. C. 232 = 1 Sar. 403, 

S. 38 — Tender, .SV^- TENDER. 

S. 41 — Applicability — Conditions. See MORTGAGE 

—Extinguishment— Acceptance ok kresh mokt- 

g.aGE ( 1916) 44 I. A. 60 39 A. 178 (186). 

S. 48 — Joint promisors — .Mi nority of one of^Efifecl 

of,, on liability of the other. 

One of two promisors cannot plead the minority and con- 
sequent immunity of the other as a bar to the promisee’s 
claim against him ( 103). 

fields therefore, in a suit upoJi a bond e.\ecuted by an 
adult person and by a minor “ represented by his grand- 
mother and guardian,” that the fact that the l)onc! was un 
enforceable against the minor on the groutid of non-com- 
pliance with the provisions of S. 462 of ('. P. C. of 1882 
was no answer to the plaintiff’s claim against the other 
executant and that the plaintiff was entitled to recover the 
full amount of the bond from the latter ( 103). iSir Latv- 
rence Jenkins.) JAMNA Bai V \SANTA KaO. 

(1916)431. A. 99 - 39M. 409 (414 )=34 I. C. 213 = 
14 A. L. J. 534 = 18 Bom. L. R. 432 = 3 L. W. 540 = 

24 C. L. J. 74 = 20 M. L. T. 31 = 
(1916) 1 M. W.N. 452 = 31 M. L. J. 18. 

S. 49 — Appiicabiiity — Place of performance fixed by 
contract by manifest implication or necessary import . 

S. 49 of the Contract Act has no application to a case 
where, by manifest implication or necessary import, a place 
is fi,\ed by the contract for the performance of the obliga- 
tion. Ihe rule in S, 49 accordingly does not apply when there 
is an obligation to pay the creditor, and an inference can 
legitimately be drawn, either from the terms of the contract 
itself or from the necessities of the case, that there is a fur- 
ther obligation on the debtor of finding the creditor so as to 
pay him. (Viscount Sumner.) SONIRAM JEETMULL v 
Tata & Co. ltd. (1927) 54 I. A. 266 = 6 B 451 = 

20 Bom. L. R. 1027 =45 C. L. J. 633 = 

4 O. W. N. 676 = 25 A. L. J. 690 = 31 C. W N 998 = 
39 M. L. T. 72 = (1927) M. W. N. 620= 102 I.C*. 610 = 

26 L. W. 720 - A. 1. R. 1927 P. C. 156 = 

63 M. L. J. 26 = 

S. ^d^Debtor—Duty to find out creditor and to 

make payment where he is — English and Indian laxos as to. 
Even by British law the duty of a debtor to find and pay 

his creditor is only imposed upon him when the creditor is 
within the realm. If there be any such duty at all imposed 
by Indian law upon a debtor it does not extend in this res- 
pect further than in England (63). (Lord Blanesburgh.) 

Bansieae abikchand 7'. Gulam Mahbub Khan. 

(1926) 63 I. A, 68 = 63 0. 88=23 L.W. 3 = 
A. I, R. 1926 P.C. 290 = 24 A. L. J 48 - 43 C.L. J. 1 = 
(1926) M. W. N. 108 = 27 Punj. L. R. 1 (P. C.) = 

28 Bom. L. B. 211=92 1. 0. 760 = 49 M. L. J. 806 = 

Debtor — Duty to find out creditor and to make pay- 
ment xvhere he is — English common laxo rule as to-^ Effect 

of section upoft. 

Quaere : whether the English common law rule that if no 
place is named, it is the duty of the debtor to make the pay- 
ment where the creditor is, has been superseded by S. 49 of 
the Contract Act. (Viscount Sumner.) SoniraM Ieft. 
MULL V. Tata & Co., ltd. (1927) 64 I a 265 - 

6 R. 461 = 20 Bom. L. R. 1027= 46 C. L. L 63^^ 
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4 O. W. N. 676 - 25 A. L, J. 690 = 31 C. W. N. 998 = 
39 M. L. T. 72 = (1927) M. W. N. 620 = 102 I. C. 610 = 
26 L.W. 720=A.I.R. 1927 P. C. 166 = 53 M.L.J. 25. 

• P/i7a- of performance — Alteration of — Agreement for 

— Coisidcrati on f or — A^ecessi ty . 

In a case in which a debt was under the contract repaya- 
ble at one place, held that a subsequent arrangement chang- 
ing the place at which repayment ought to be made was not 
binding unless there was any consideration present for the 
alteration of the obligations as they then existed (63). {Lord 
Blanesburgh.) J^ANSILAL ABIRCHAND v. GhULAM 

Mahbub Khan. (1925) 53 I. A. 58 = 53 C. 88 = 

23 L. W. 3= A. 1. R. 1925 P. C. 290 = 
24 A. L. J. 48 = 43 C. L. J. 3 =(1926) M. W. N. 108 = 
27Punj.L. R. 1 (P. C.) = 28 Bom. L. R. 211 = 

92 1. C. 760 = 49 M. L. J. 806. 

Place of perfor?na)ice — Provision in contract by 

i fnplication for — What amounts to. 

The appellants were a firm carrying on business in Cal- 
cutta. The respondents were a limited company whose 
registered office was in Bombay, but who had a branch 
business at Rangoon. The appellants agreed to assist the 
respondents in securing constituents to purchase and/or sell 
grain in Rangoon, on constituents’ accounts, as common 
agents only, in consideration of which the respondents agreed 
to pay the appellants a certain commission. The contract 
between them provided that the appellants were to make 
good any undisputed claims that the respondents might lose 
owing to the failure or suspension of payment of constituents. 
In a suit brought by the respondents against the appellants 
in the High Court at Rangoon by leave of that court for 
payment of sums of money, due upon the failure of consti- 
tuents to satisfy debts due to the respondents, held that an 
intention was shown in the contract that payment should be 
made in Rangoon, that, accordingly, part of the contract 
was perforniable in Rangoon so as to satisfy S. 49 of the 
Contract Act ; and that, therefore, the Rangoon court had 

jurisdiction to entertain the suit. 

Upon the face of this contract, not indeed in express 

terms, but by the clearest implication, payment is to I)c made 
in Rangoon. It is not possible to accede to the contention 
that S. 49 of the Contract Act gets rid of inferences that 
should justly be drawn from the terms of the contract itself 
or from the necessities of the case, involving in the obliga 
tion to pay the creditor the furtiier obligation of finding the 
creditor so as to pay him. The rule in S. 49 is one which 

it was intended should apply both to the delivery of goods 

and to the payment of money, to which obviously different 
considerations apply from those applying in a case like the 
present, where the question is one of jurisdiction. (Vis^ 
eonnt Sumner.') SONIRAM JEETMULL z-. R. D. Tata & 
Company. (1927) 64 I. A. 265 = 6 R. 451 = 

29 Bom li. R. 1027=45 0. L. J.633=4 O. W. N. 676= ; 
26 A L. J. 690=310. W.N. 998 = 39 M. I.. T. 72= ! 
fl927)M W. N. 520 = 102 I. 0. 610 = 26 L.W. 720 = 

A. I. R. (1927) P. 0. 156 = 63 M. L. J. 25. 

gg^ 49 and 94 — Place of pertormance — '*At any place 

in Benmr'— Earlier clause fixing— ^ To be mentioned 
hereafter ''—Later clause stating—Plaee of delivery incase 

of— Purchaser's right to fix. i . , , 

A contract in the usual form of bought and sold notes 

provided in the earlier part of it that the goods tvere to be 
delivered “ at any place in Bengal, ’ and lower down it con- 
tained theprovision that the place of delivery was to be 

mentioned hereaft6r.” . * , 

Held that, on the right construction of the contract, the 

buyer was entitled to ask the sellers for its performance at 

the place selected by him, viz.., Howrah station. _ 

The first sentence relating to delivery gives the choice of 

place to the buyer, subject only to the expressed condition 
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that it must be in Bengal, and to the implied one that it 
must be reasonable. The choice given by the w'ords “ to be 
at any place *’ is not taken away, or converted into a de- 
ferred agreement, by the statement that the place is “ to be 
mentioned hereafter”. That is a very unsuitable expression 
by w’hich to reserve a point for subsequent agreement. It 
Would be quite simple to say “ to be agreed on hereafter ” if 
that were meant. But it is only “ to be mentioned ” and the 
o1)vious meaning of that term is that the place is to be men- 
tioned by the party who, according to the former part of the 
agreement, had the right of mentioning it. It is true that 
with such a meaning the sentence in question adds nothing 
of value to the document ; it merely takes notice that some 
place of delivery is to be mentioned more definite than the 
very wide area of Bengal. The addition is natural enough, 
and though it may be legally .superfluous, such superfluities 
are not unknow'n in agreements. So far from falling within 
S. 94, the contract seems rather to resemble the contracts 
contemplated in S. 49 of the Contract Act, where the pro- 
misee has not to make any application for performance, but 
no place is fixed. In those cases not only has the promisee 
the right qf naming the place, but there is thrown on the 
promisor the duty of applying to the promisee to appoint a 
reasonable place, {Lord flobhousc.) GRENON v . LUCHMEE- 
NARAIN AUGUKWALLAH. . (1896) 23 I. A. 119 = 

24 C. 8 = 7 Sar. 66. 

S. 56 — Land — Contract to sell — Instalments Pay- 
ments pr<wided for by — Payments of, on days fixed', if of 
essence of contract. 

To prevent the property of A', an under-lessee, from being 
sold in execution of decrees for arrears of rent obtained 
against him by the appellant, the lessee, the respondent, who 
had purchased the property of A', executed an ikrarnamah 
in favour of the appellant. The ikrarnamah recited that the 
amount due to the appellant from A' was Rs. 33,589 — 15 — 3, 
and that it had been amicably settled that the appellant was 
to receive from the respondent Rs. 25,000 and was to make 
a remission of the balance of Rs. 8,000 and odd. The agree- 
ment then stated that certain sums had already been receiv- 
ed by tlie appellant in part of the Ks. 25,000 ; that at the 
time of the execution of the instrument Rs. 10,000 more had 
been paid (o the appellant, leaving Rs. 12,7l3 ; and that the 
resDondent agreed to pay tliat sum, with interest from 16 
S — 1850 by two instalments, one of Ks. 6,000 for principal, 
on 22—1 -1851, and the other of Rs. 6,7I9 for principal, on 
22—3—1851. The agreement provided that whatever sum 
of money the respondent might at any time pay, the appel- 
lant would first deduct the interest money out of that, and 
credit the balance for principal. The properties purchased by 
the respondent were then pledged for the payment of that 
money as well as the personal liability of the respondent. 
Then followed the words : — “ If I fail to pay the whole of 
the money due to you, together with interest, after deduction 
of the remitted money agreeably to the condition written, 
then the remission of the money that you have now made 
under the amicable settlement is not to hold good, and the 
said remitted money will be justly due by me, and you will 
realise it by the sale of the hypothecated property, and from 
me, my heirs, representatives, and executors, and in the 
event of any other person purchasing the said property from 
the said purchaser.” Provision was then made for putting 
an end to the several suits subsisting between the different 

parties, which was accordingly done. 

Held that there was nothing in the agreement which 
made the payment of the instalments on the days fixed ot 

the essence of the contract. ♦ oil 

The only words in the agreement from which Retail. 

such a stipulation could be inferred are 

agreeably to the condition written.” Instead of there bei S 

in any other part of the agreement an thing to favour 
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Construction, the nature of the engagements on each side, and 
the clause as to any payments on account being applied first 
to payment of interest, appear to furnish an implication to 
the contrary (257). {Li?rd Kingsdown?^ RAM GOPAL 
MOOKERJEA V, MaSSEYK. (1860) 8 M. I. A. 239 = 

2 W. B. P. 0. 43= 1 Suth. 409 = 1 Sar. 760. 


Land— Contract to sell— Time if of essence of — 

English Law — Rule under section. 

S. 55 does not lay down any principle which differs from 
those which obtain under the law of Cngland as regards 
contracts to sell land (31). {yiscount Haldane,) JaMSHED 

Khodaram Irani v. Burjorji dhunji Bhai. 

(1916)43 I. A. 26 = 40 B- 289 = 
(1916) 1 M. W. N. 229 = 23 C. L. J. 358 = 
20 C. W. N. 744 = 19 M. L. T. 184 = 3 L. W. 239 = 
32 I. C. 246=14 A. L. J. 226 = 18 Bom. L. B. 163 = 

30 M. L. J. 186. 


Land — Contract to sell — Time mcuie of essence of — 

Specific performance of~~Party in default — Right of— 
Pi^aiver of right to treat time as of essence — Effect. 

Courts of Equity, which look at the substance as dis- 
tinguished from the letter of agreements, no doubt exer- 
cise an extensive jurisdiction which enables them to 


decree specific performance in cases where justice requires it, 
even though literal terms of stipulation as to time have not 
been observed. But they never exercise this jurisdiction 
where the parties have expressly intimated in their agreement 
that it is not to apply, by providing that time is to be of 
the essence of their bargain. If, indeed, the parties, having 
originally so provided, have expressly or by implication 
waived the provision made, the jurisdiction will again attach. 
Tfie case of Kilmer v. British Columbia Orchard Lands, 
Ltd., [(1913) A. C. 319] in which specific performance was 
decreed notwithstanding a stipulation in the agreement that 
time was to be of the essence of the agreement, really pro- 
ceeded on the view that there had been a waiver of that 
provision. In the present case there has been no such 
agreement to extend time (as in the case above referred to), 
nor anything that amounts to waiver of the right to treat 
time as of the essence, (yiscount Haldane.) STEEDM‘\N 
r/. Drinkle. (1916) 33 I. C. 323 =86 L. J. P. C. 79. 

Where a contract for the sale of land expressly makes 

time of the essence of the contract in all respects, spwcific 
performance of the contract cannot be decreed in favour of 
the party in default, and the default, though trivial, will 
entitle the other party to stand upon “the letter of his bond.” 
1 he case would be different where there has been a waiver 
of the provision as to time (126). (^Lord Athinson.) BricK- 
LES z/. Snall. (1916) 38 I. C. 123 = 

86 L. J. P. C. 22 = (1916) 2 A. C. 699. 


• Land^mC oniract 


fo sen 


t ime oj essence of- 
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lation making — What amounts to. 

Under the law of England equity which governs the rigl 
of the parties in cases of specific performance of contra 
to sell real estate, looks not at the letter but at the su 
ance of the agreement in order to ascertion whether i 
parties, notwithstanding that they named a specific ti 
witnin which completion was to take place, really and 
substance intended more than that it should take place wi 

In the language of Lord Cairr 
ne instruction is and must be in equity the same as ii 

ourt of law. A court of equity will indeed relieve agaii 

to performance, notwithstanding a fail. 

assigned by the contract, either for co 

towards completion, if it can do just 
between the prt.es. and if there is nothing in the ‘expr 

n betwpn the parties, the nature of the proper 

r e surrounding circumstances,* which would make 
inequitable to interfere with and modify the legal rig 
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That is what is meant, and all that is meant, when it is 
said that in equity time is not of the essence of the contract. 
Of the three grounds, ‘express stipulations' require no com- 
ment. The ‘nature of the property* is illustrated the 
case of reversions, trusts, or trades. The ‘surrounding 
circumstances’ must depend on the facts of each particular 
case” (31-2). 

The special jurisdiction of equity to disregard the letter 
of the contract in ascertaining w'hat the parties to the con- 
tract are to be taken as having really and in substance in- 
tended as regards the time of its performance may be 
excluded by any plainly expressed stipulation. But to have 
this effect the language of the stipulation must show that 
the intention was to make the rights of the parties depend 
on the observance of the time limits prescribed in a fashion 
w'hich is unmistakable. The language will have this effect 
if it plainly excludes the notion that these time limits were 
of merely secondary importance in the bargain, and that to 
disregard them would be to disregard nothing that lay at 
its foundation. J^rtma facie, equity treats the importance 
of such time limits as being subordinate to the main pur- 
pose of the parties, and it will enjoin specific performance 
notwithstanding that from the point of view of a Court of 
Law the contract has not been literally performed by the 
plaintiff as regards the time limits specified. This is merely 
an illustration of the general principle of disregarding the 
letter for the substance which courts of equity apply, when, 
for instance, they decree specific performance with compen- 
sation for a non-essential deficiency in subject-matter (32-3). 

But equity will not assist when there has been undue 
delay on the part of one party to the contract, and the other 
has given l*im reasonable notice that he must complete with- 
in a definite time. Nor will it exercise its jurisdiction when 
the character of the property or other circumstances would 
render such exercise likely to result in injustice. In such 
cases the circumstances themselves, apart from any ques- 
tion of expressed intention, exclude the jurisdiction (33). 
(yiscount Haldane.) JaMSHED KHODARAM IRANI V. 

Burjorji dhunji Bhai. (1916) 43 LA. 26 = 

40 B. 289 (298-9) = (1916) 1 M.W.N. 229 = 

22C.L.J. 358 = 20 C.W,N, 744 = 19 M.L.T. 184 = 
3 L.W. 239=32 I.C. 246 = 14 A.L.J. 226 = 
18 Bom. L. B. 163 = SOM. 1*1 J. 186. 

Lease Contract to grant. _ in consideratiofi of loan 

to be advanced within time fixed— Time within which loan 

to be advanced if of essence of contract. 

The Respondent, being in urgent need of money, entered 
into an agreement in writing with N acting as the agent of 
the appellant for an advance of a certain sum of money. 
The agreement recited that N had undertaken to procure 
this amount from the appellant on his return, he being then 
absent from the place where the agreement was executed, 
and the Respondent promised, in consideration of the loan] 
to grant N a lease of his Zemindary and it was provided 
that the Respondent should, on the arrival of the appellant, 
execute a regular deed. N could only accommodate the 
Respondent with a part of the proposed loan and as the 
matter was urgent, and the appellant’s return was expected 
tobewithinafewdays.it was verbally agreed, that the 
remaining portion of the loan should be advanced within 
8 days. The appellant did not return till 19 days after 
when he was willing to make the advance required ; but in 
the interim, and after 15 days from the date of the agree- 
ment, the Respondent, from pressure of money had been 
obliged to get the advance from another party, and had 
thereupon, granted him a lease of his Zemindary. In a 
suit by the appellant against the respondent for breach of 
contract, held, that as the agreement to grant the lease was 
incomplete in itself and conditional upon the advance by the 
appellant within 8 days, a delay of 19 days, in the circum- 
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stances of the want of money by the respondent to meet 
his pressing demands, was an unreasonable delay, which 
defeated the object of the loan, and avoided the agreement 
to grant the lease. (189-90). {Sir John Coleridge}) 

Fischer v. KamalaNaicker. (i860) 8 M.l.A. i7o = 

3 W.R. 33 = 1 Suth 395 = 1 Sar. 733. 

J^ase of god own to be erected on premises .then in 


occupation of tenants — Contract to take — Ii, 7 >icti on of tenants 
and erection of godown by lessor — Tiftie fixed for, if of 
essence of contract. 

The defendants agreed to take a lease of certain premises 
from the plaintiff at a certain rent, upon the plaintiffs’ 
undertaking to erect a godown in the permises, in accordance 
with a plan approved by the defendants. The premises 
were, to the knowledge of both parties, in the occupation of 
tenants who could not be ejected at a moment’s notice. The 
plaintiff promised to clear the ground and erect the pro- 
posed buildings as soon as practicable and he also said that 
when the land was ready the buildings might be finished in 
the course of three or four months. Held, on a construc- 
tion of the correspondence between the parties constituting 
the contract, that the plaintiff did not undertake to finish 
the buildings within three months irrespective of the time 
when existing tenants vacated the land. {Lord Macnaghten.) 
IKRAMULL HUQ v. WiLKIE. (1907) 11 C.W.N. 946 = 

4 A.I 1 .J. 740 =2 M.L.T. 448 = 6 C.L.J. 682 = 

17 M.li.J. 454. 

Leasehold interest — Contract for sale of-^Timc if of 


essence of — Presumption — Evidence to rebut. 

In 1898 M obtained a reclamation lease from the Govern- 
ment of Bombay for a term of 999 years. Under the lease, 
the lessee was to reclaim the land and bring it under culti- 
vation within a period which was ultimately extended to 
1910 ; he was not to assign or underlet until the reclamation 
was complete, without the consent in writing of the collector; 
and, in case of breach of any of the covenant contained in 
the lease, the lessor was to have the right to re-enter and 
determine the lease. In 1908, the respondent obtained a 
transfer of the lease ; and in July, 1911, he agreed in writing 
to sell the leasehold interest to the appellant for Rs. 85.000 
and the appellant paid Rs. 4,000 as a deposit or earnest. 
The agreement provided that the title was to be made mark- 
etable ; that the conveyance was to be prepared and recei- 
ved within two months from the date of the agreement, that 
on signing the document of sale Rs. 85,000 were to be paid, 
and after its Registration the remaining Rs. 500. Clause 5 
provided that on payment of the Rs 81,000, as provided by 
cl. 2, the document of sale or conveyance was to be executed, 
but should the purchaser not pay the amount within the 
period fixed, he was to have no right to the deposit or 
earnest money of Rs. 4,000 paid on account, and any claim 
of his was to be void, and the vendor was, after that date, 
to be at liberty to resell. 

Held^ on a construction of the agreement, reversing the 
court below, that time was not of the essence of the con- 
tract (33), 

There is nothing in the language of the agreement or in 
the subject-matter to displace the presumption that for the 
purposes of specific performance time was not of the essence 
of the bargain. Their Lordships do not think that the 
subject-matter or the character of the lease sold were such 
as to take the case out of the class to which the principle 
of equity applies (33). {JLtscount Haldanef) JaMSHED 

Khodaram Irani v. Burjoji Dhunji Bhai. 

(1916) 43 I.A. 26=40 B. 289-14A.L.J. 225 = 
(1916) 1 M,W.N. 229 = 23 C.L.J. 368 = 20 C.W.N. 744 = 

19 M.L.T. 184 = 3 L.W. 239 = 32 I.C. 246 = 
18 Bom. L. B. 163=30 M L.J, 186. 
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Railway wagons— Contract for supply of—InstaL 

ment payments fixed by— Payments of, on dates fixed, if of 
essence of contract. 

The defendant company agreed by a contract to manufac- 
ture and to deliver to the Morvi State Railway 25 covered 
and 25 open goods wagons at the price of Rs. 1,825 for each 
covered wagon and at the price of Rs. 1,875 for each open 
wagon, the wagons to be in accordance with certain specifi- 
cations and drawings, and the 50 wagons to be delivered in 
six months from the date of the receipt by the defendant 
company of an order for the wagons. The terms of pay- 
ment were that the Thakur should pay to the defendant 
company one-third of the contract price on the order for the 
wagons being given, and one-third of the contract price when 
the underframes of the wagons should be w'heeled, and the 
remaining one-third when the wagons should be delivered. 
One-third of the total contract price amounted to Rs. 30.833. 
The contract contained no provision that the contract time 
for the delivery of the w'agons should be extended in case 
the defendant company should l)e delayed in completing the 
w’agons ow ing to the war or any other cause beyond the 
company’s control. 

Held that, having regard to the times when the three 
instalments of the contract price were according to the 
contract to become payable, and to the fact that the manu- 
facture of the 50 wagons would involve considerable ex- 
penditure by the defendant company in providing materials 
for their construction, and in the payment of men w'ho would 
necessarily be employed in constructing them, and to the 
fact that it might be difficult to enforce in a British Court 
or in a Court of the State of Morvi payment by the Thakur 
of the contract price, it must have l>een the intention of the 
parties when the contract was made that time should be of 
the essence of the contract as to the times when the three 
in.stalments of the contract price should be paid. 

Held, further, that when the Thakur had, after he had 
notice that the underframes of the wagons liad been w'heeled, 
made default in payment of the second instalmem of the 
contract, which was, in effect, a refusal l)y him to perform 
the contract in its entirety, the defendant company was 
entitled to treat the contract as void and to rescind it ; but 
that as the defendant company did not rescind it, but, on the 
contrary, by delivering 8 of the w^agons in February, I9l7, 
to the Morvi State Railway, treated the contract as a sub- 
sisting contract, the defendant company was not on that 
delivery of the 8 wagons entitled to insist on a then payment 
for them ; and that the contract price was not payable until 
the 50 wagons had been delivered. {Sir John Edge.) 
BURN & Co., LTD. v. HlS PIlGHNESS THAKUR SAHIB 

Sree Lukhdhirji of Morvi State. 

(1926) 30 C. W. N. 146 = A. I. B, 1926 P. C. 188 = 

90 I. C. 62 = 23 A. L. J. 806 = 6 L. B. (P.C.) 147. 

Time of essence of contract — Intention of parties as 

to — Evidence of — Correspondence prior and subsequent to 
contract — Admissibility of. 

The intention that time should be of the essence of a con- 
tract must appear from what has passed between the parties 
prior to the signing of the contract, and its construction 
cannot be affected in the contemplation of equity by what 
takes place after it has once been entered into (33). {Vis- 
count Haldane}) jAMSHED KHODARAM IRANI z/. BUK- 

JORJI DHUNJI bhai. (1915) 43 I A. 26 = 

40 B. 289 (299) = (1916) 1 M.W. N. 229 = 

23 C. L. J. 358 = 20 C. W. N. 744=19 M. L. T 184 = 

3 L. W. 239 = 32 I. C. 246 = 14 A. L. J. 226 = 

18 Bom. L. E. 163 = 30 M. L. J. 186. 

Time originally not of essence of ccnitraet — Notice 

subsequent making time o, essence of contract — Reasonable- 
ness of — Sale~~Contract for. 
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CONTEAOT ACT (IX OF 1872), S. 66-(Co»/</.) 

In the case of a contract of sale of February, I9l9, in 
which time was made of the essence of the contract, the time 
allowed for completion was far exceeded and the condition 
as to time being of the essence of the contract was, by the 
conduct of the parties, obliterated therefrom. Prior to 23rd 
August, I9l9, all that remained to be done under the con- 
tract was the payment of the price and the engrossing of the 
draft conveyance for signature. On 23rd August. 1919, the 
vendor wrote to the purchaser a letter insisting upon the 
completion of the sale within 4 days from the receipt thereof. 
On 25th August, I9l9, the purchaser replied stating that the 
engrossment had been taken in band, and that he would let 
the vendor have it as soon as it was ready. The purchaser 
protested against the vendor’s suggestion that he had not 
the purchase-money ready with him and stated that it had 
been lying idle with him for 2 months. Thereupon the 
vendor wrote a letter on the 27th August giving 5 clays’ 
notice for completing the sale. That letter was received by 
the purchaser the very next day so that 4 days remained 
for the purchaser within which to complete the sale. 

Held, in the circumstances of the case, that the vendor’s 
notice of 27th August was not unreasonable, and that the 
purchaser was estopped from contending that it was. 

The question before their Lordships is not any serious or 
complicated question as to what would be a demand of 
equity in the completion of a transaction of sale recently 
made, with reference to which many practical things had to 
be done by way of clearing the title, and reasonable time 
for needful business arrangements had to be taken into 
account. In the circumstances of this case it is simply the 
ordinary commonplace question : Was it reasonable, with 
the assurance given by a purchaser that he had the money 
in the bank and the title in his hand, to say, "Well, the 
contract having been made months ago, do this little matter 
within 4 days or the contract is off”.? {Lord Shaw:) 
MOTILAL iTCHHAbAL GaNDHI V, HaJI MOOSA HAJI 

Mahomed. (1926) M.W. N. 314 = 26 P. L. B. 209 = 
41 C. L. J. 334 = 3 Pat. L. E. 162 = 27 Bom. L.E. 814 = 

A. I. E. 1926 P. C. 124 = 88 I. 0. 440 (2) = 

48 M. L J. 484. 


— Time originally not of essence of contract — Right of 

either party to subsequently make it of essence — Procedure. 

Though time is not originally made the essence of a con- 
tract, yet, in case of undue delay on the part of one of the 
contracting parties, the other party to the contract may 
make time the essence of the contract by giving notice that 
he will not hold himself bound to complete unless the con- 
tract is performed within a specified time, assuming the 
lime specified to be such as the court will hold to be reason- 
able under the circumstances (464). {Lord Macnaghten.) 

Ikramull Huq V. Wilkie. (1907) 11 0. W. N.'946 = 
4 A. L. J. 740 = 2 M. L. T. 448 = 6 C. L. J. 682 = 

17 M. L. J. 464. 


S. 66, Para. 3 — Promise referred to in — •Extension 
of time for per for mance— Case of-^Applicability to. 

The promise for the non-performance of which the third 
paragraph of S. 55 provides that compensation cannot be 
Claimed is the promise to deliver at the time originally 
agreed, not the promise to deliver at the extended time ( 1 79). 
(^ 7 ^ Dunedin.) Muhammad Habid ULLAH v. Bird 

® ^14 T ^ 176 = 43 A. 267 (261-2) = 

14 L. W. 360 =63 L 0. 689 = 24 Bom. L. E. 687 = 


A.XB. 1922 P. 

, ^ — ^Time for performance — Ei 

by agreement of-Effect of^Rights of parties on- 

ment <iate. See CONTRACT ACT. Ss. 

55. (1921)48 I. A. 176 (179-80) =43 A. 267 ( 


CONTEAOT ACT (IX OF 1872)— 

Ss. 69-61 — Appropriation of payments. 

Creditor^ — Principal — Appropriation t<rwardS‘-What 

amounts to — Simple interest — Creditor really entitled only 
to — Erroneous impression on his part that compound inter- 
est with annual rests was chargeable — Statement of accounts 
prepared by him under — If can be relied on for the purpose. 

A creditor, under the belief that compound interest was 
payable with yearly rests, prepared a statement in which 
payments by the debtor were carried forward with interest 
to the end of the year, and the sums so found were then 
credited against the total sum due. Upon the account being 
taken with simple interest, that the creditor had not 
thereby appropriated the payments to principal so as to be 
precluded from applying the rule above stated. {Lord 
Buckmasier.) VENKATADKI APPA ROW z>. PaRTHA- 
SARATHY Appa RaO. (1921) 48 I. A. 160 = 

44 M. 670 (573 4) -19 A. L. J. 465 = 33 C. L. J. 447 = 

(1921) M. W. N. 347 = 14 L. W. 25 = 
23 Bom. L. E. 644 = 61 I. C. 31 = 
SOM. L. T. (P. C.) 36 = A.I.E. 1922 P. C. 233 = 

40 M- L. J. 549. 

/j^/,t bond — Payments made from time to time to- 
wards — Appropriation of — Mode proper of. 

In a suit on a bond fora debt, the defendant alleged that 
a number of sums were received by the plaintiff from time 
to time on behalf of the defendant but they were not carri- 
ed into account on those dates as against the principal or 
the current interest, as it might be, of the bond, so as to 
discharge the defendant from interest pro tanto from those 
dates. 

Held, that the principle that they should be so carried 
into account was a sound one (147), {Lord Hobhouse.) 

Mussamat Kajeswari Kuar V. Rai Bal Krishan. 

(1887) 14 I. A. 142 9 A. 713(719)= 6 Sar. 80. 

carrying interest — Payment tmvards, without 

definite appropriation — Rule of appropriation in case of. 

Wiiere there is a debt due that carries interest, and 
moneys are received without a definite appropriation on the 
one side or on the other, the rule which is well established 
in ordinary cases is that in those circumstances the money is 
first applied in payment of interest and then when that is 
satisfied in payment of the capital (153). {Lord Buck- 
masier.) Venkatadri Appa Row v. Parthasarathy 
Appa RaO. (1921) 48 I. A. 150 = 44 M. 670 (673-4) = 
19 A. L. J. 465 = 33 C. L. J. 447 = (1921) M.W.N, 347 = 
14 L. W. 26 = 23 Bom. L. E. 644 =61 I. C. 31 = 
30 M. L. T. (P. C.) 36 = A. I. E. 1922 P. C. 233 = 

40 M. L. J. 649. 

Debts several— Rule of appropriation in case of. 

On ordinary principles a creditor is entitled, in the ab^nce 
of any direction from the debtor paying, to apply the monies 
he receives to whichever of several debts arising he pleases 
(40-1). {Dr. Lushington.) BANK OF BENGAL v. ^DA- 
KISSEN MITTER. (1842) 3 M. I. A. 19 = 1 Sar. 231. 

The Contract Act of 1872 follows the ordinary rules 

of law in providing that when the debtor has omitted to 
intimate, and when there are no circumstances indicating, to 
which of several debts a payment is to be applied, the credi- 
tor may apply it at his discretion to any debt actually due 
and payable to him from the debtor (180-1). {Lord Hob- 
kc^use.) RAMESWAR KOER v. SYED NaWAB MeHDI 
Hossein Khan. (1898) 26 1 A 179 = 

26 C. 39 (44) = 2 C.W.N. 633 = 7 Sar. 413. 

—Debtor — Appropriation by— Agreement to — Evidence 

of — Entries in creditor's books if. 

Entries in the books of the creditor may be taken as indi 
cative of agreement to a proposed appropriation by the 
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CONTRACT ACT (IX OF 1872), Ss. 59-61— {Coutd.) 

debtor (842). Dutudin,) NemI ChaND RaDHA 

KiSHEN. (1921) 48 C. 839 = 14 L. W. 391 - 

(1921) M.W. N. 411 = 26 C. W. N. 163= 
30 M. L. T. 39 = 63 I. C. 904= A. I. R 1922 P. C. 26. 


Debtor — Bonds by^ one carrying simple interest, and 
another carrying compound interest — Intention to appro- 
priate towards former — Evidence of— Reluctance original 
to pay compound interest at all if. 

Defendant in the suit was the mortgagor. The mortgage 
bond provided for interest on interest. There was also 
another bond executed by the defendant in favour of the 
mortgagee which carried only simple interest. Certain pay- 
ments made by the mortgagor without intimating to which 
of the debts those payments were to be appropriated were 
appropriated by the mortgagee to the bond which carried 
only simple interest. The mortgagor contended that the 
payments should have been appropriated to the mortgage 
bond, and the only circumstance he could point to as indica- 
ting to which debt he intended the payments to be appro- 
priated was his original reluctance to pay any compound 
interest at all. 

Helds that that reluctance had nothing whatever to do 
with the appropriation of payments, and that the mortgagee 
had a right, in the silence of the debtor, to appropriate it to 
the other bond (180-1). {Lord Hobhouse.) RameSWAR 
Koer V. Syed Nawab Mehdi Hossein Khan. 

(1898) 26 I.A. 179=26 C. 39 (44) = 2 C.W.N. 633 = 

7 Sar. 413. 


Debtor — Collateral security deposited by — Proceeds 

of— Appropriation of — Creditor's right of — Direction by 
debtor — Absence of— Effect. 

A person who was indebted to the appellant Bank under 
different accounts, deposited collateral security with the 
Bank by an instrument which, while empowering the Bank 
to sell the security and reimburse itself in default of pay- 
ment, contained no direction that the proceeds of the sale 
should be applied preferentially in payment of any debt, nor 
pari passu in payment of all debts. 

Held that, in the absence of such a direction, the Bank 
had a perfect right to apply the proceeds towards the pay- 
ment of any loan it chose (40-1). {Dr. Lushington.) 


Bank of Bengal v. Radakissen Muter. 

(1842) 3 M. I. A. 19=1 Sar. 231. 

• Debtor — Mode of appropriation alleged by — Proof of 

— Onus of, on debtor, {Lord Phillimore.) RaDHA 
KiSHUN V. Hira LaL Sah. (1926) 31 C.W.N. 666 = 
(1927) M. W. N. 73 = 4 O. W.N. 344 = 100 I. C. 668 = 

46 0. L. J. 318 = 38 M. L. T. (P. C.) 97 = 


29 Bom. Ii.R. 791 = A. I. R. 1927 P. C. 60 = 

62 M. L. J. 716 

♦ 


Interest or principal — Appropriation towards — 

Creditor's right of— Condition. 

B executed a mortgage on 20th Bysack 1237, B.E., for 
Rs. 30,000, with interest at 1 per cent, per mensem, in 
favour of the appellants. B died, leaving the respondents, his 
sons and heirs. The amount due for principal and interest 
under the bond up to 30th Assar 1240, B.E. (July 1833), 
was calculated by agreement between the appellants and the 
respondents, and the 1st respondent, for himself and as 
manager of the joint family, and guardian of his brothers, 
executed an agreement for the total sum of Rs. 34,628, 
being Rs. 30,000, principal under the mortgage bond, and 
Rs. 4,628, arrears of interest due thereunder. The agree- 
ment provided that, out of the said sum of Rs. 34,628, the 
sum of Rs. 4,628, due as interest, was to be paid in 1240 F. 
and the principal sum of Rs. 30,000 from 1241 to 1250, at 
Rs. 3,000 Mr annum. The agreement also provided for 
interest on whatever amount of principal remained unpaid 
each year at 9 per cent, per annum. 


CONTRACT ACT (IX OF 1872), Ss. 59-6l-{Contd.) 

The question arose on the construction of the agreement 
as to the mode in which payments, made by the respondents 
at irregular intervals, without any directions as to the appli- 
cation thereof respectively, were to be appropriated. 

Held, that the creditors were entitled to appropriate the 
payments in the first instance to interest, and to principal 
only so far as those payments exceeded the interest due 
('306). {Sir William H. Maule.) BaMUNDOSS MOOKEk- 

jea V. Omeish Chunder Raee. 

(1866) 6 M. 1. A. 289 = 1 Sar. 642. 

A creditor to whom principal and interest are owed is 

entitled to appropriate any indefinite payment which he gets 
from a debtor to the payment of interest. A debtor might 
in making a payment stipulate that it was to be applied only 
to principal. If he did so, the creditor need not accept the 
payment on these terms, but then he must give back the 
money or the cheque by which the money is preferred. If 
he accepts it, he would then \>q bound by the appropriation 
proposed by the debtor (841-2). {Lord Dunedin!^ NEMI 
Chandj/. Radhakishen. (1921) 48 C. 839 = 

14 L. W. 391 = (1921) M.W.N. 411 = 26 C. W. N. 163 = 

30 M. Ii.T. 39 = 63 I. C. 904 = A. I R 1922 P. C. 26. 

Interest then due in excess of amount paid — Rule in 

case of — Regulation XV of 1793, S. 6. 

Where a payment was made on account of a bond*debl 
(the amount paid being less than the interest due), held, 
that the payment ought to be deducted from the interest ; 
S. 6, Reg. XV of 1793, being construed to apply to cases 
where the interest at the time of the suit had accumulated 
so as to exceed the principal. EUCHMESWAR SiNGH 

Bahadur v. Syad Latf Ali Khan. 

(1871) 8 B. L. R. 110 = 2 Suth. 461 = 2 Sar. 700. 

Money expressly paid to satisfy one demand and re- 
ceived and acknenvUdged on that account — Alteratiofi of 
appropriation subsequently — Power of, of either party with- 
out consefit of other. 

Kists of revenue became payable in respect of the suit 
proi)erty in Septemlier, 1901, and in January, 1902. Plain- 
tiff-appellant, w’ho had purchased the property, paid into 
the Treasury a certain sum of money, appropriating that 
payment in the document which accompanied the payment 
to the Government to the January kist, and the payment 
was received and accepted on that account. Subsequently, 
however, the officers of the Treasury appropriated the sum 
paid, in the first place to the satisfaction of the September, 
1901, kist, and then, as far as the money would go, towards 
the January, 1902, kist. The result wa-s that a balance was 
found to be due in respect of the January kist, and for that 
balance the property was put up for sale. 

Held, that the money paid by the appellant having been 
expressly paid to satisfy the January kist, and having been 
received and acknowledged on that account, the amount of 
the January kist in respect of which the sale was made was 
really not due at the time of the sale, and that the sale was 

therefore without jurisdiction. 

It requires no statutory provision to show that, when 
money is expressly paid to satisfy a particular claim and is 
received and acknowledged on that account, it is not in the 
power of one of the parties, to the transaction, without the 
assent of the other, to vary the effect of the transaction by 
altering the appropriation in which both originally concur- 
red. {Sir Arthur Wilson.) MAHOMED | AN z/. GaNGA 

Bishun Singh. (1911) 38 1. A. 80 = 38 0.637 = 

16 0. W. N. 443 = 9 M. L. T. 446 = 8 A. I». J. 480 = 

13 0. L. J. 626 = 13 Bom. L. B. 413 = 
(1911) 2 M. W. N. 277 = 10 I.O. 272 = 21 M. L. J. 1148. 

— S. 6Z— Applicability— Agreement or contract sup’ 

ported by cottsideratton — Hecesstty. 
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CONTEACT ACT (IX OF 1872), S. 63—(Cff,iid.) 

It was contended that S. 63 applied only when there was 
an agreement to dispense or a contract, supported by consi- 
deration, to do so, and, in support of that contention, reliance 
was placed upon the judgment of Jenkins, C, J., in I. L. R. 
28 B. 66(72), w'here he held that the promisee mentioned in 
S. 63 can only do the acts he is by that section empowered 
to do, if there be an agreement [as defined by S. 2 («’) of 
the Contract Act] amongst the parties to that effect. 
With that view their Lordships are unable to agree. The 
language of S. 63 does not refer to any such agreement and 
ought not to be enlarged by any implication of English doc- 
trines. (Lord Atkinson.') FIRM OF CHHUNNA MAL — 

Ram Nath v. Firm of Mool Chand— Ram Bhagat. 

(1928)65 LA. 154 = 9 Lah. 510 = 
5 O.W.N. 466 = 28 A. L. J. 603 = 32 C. W. N. 738 = 
47 C. L. J. 603 = 9 I*ah. W.N. 24 = 29 Punj. L.E. 353 = 
108 1.C. 678 = 30 Bom. L. B. 837 = 28 L. W . 261 = 

A.LR. 1928 P. 0. 99 = 56 M.L.J. 1. 

Debt — Acceptance of a sum in full satisfaction of — 

Claim subsequent inconsistent 7oitk — Maintainability. 

The suit was brought against the minor son and heir of a 
deceased Raja, the plaint expressly stating that the claim 
was founded or based upon the bond which was therein men- 
tioned. There was no evidence of the particular debt men- 
tioned in the bond, which was a debt mentioned as being 
owing from the widows of the deceased. The only deljt 
which was proved to have existed was that which was the 
subject of an adjustment before the ('ollector, who, in the 
exercise of a public duty, was de facto in possession (jf the 
Raja’s property for the benefit of his creditors. The evid- 
ence showed that by virtue of that adjustment, the plaintiff 
obtained and received payment of a sum of money from the 
Collector, upon the faith of the representation made by him 
to the Collector, that his debt was satisfied, or that lie wouki 
accept the sum that was then paid in satisfaction of the 
debt owing to him. 

Held^ that the plaintiff could not be heard in a ('ourt of 
Justice to contradict that representation, or to sue upon a 
debt or contract having such an origin (lOO). (Sir Lawrence 
Peel.) Mahant Javuam Gir v. Rani Shivk.aj Koek. 
(1869) 2 B. L. E. 98 (P. C-) = ll W. E. 41 (P. C.) = 

2Suth. 216 = 4 M. J. 207. 

Debt — Remission of portion of, oft condition of 

balance paid in stated instalments on specified dates — Com- 
pliance with agreement as to — IVhat amounts to — English 
teehnical rules — / napplicahility — Obligee pret>enting com- 
pliance with agreement — Effect of. 

To prevent the sale of K^s property in execution of decrees 
obtaine<l against him by the appellant, the respondent, 
who had purchased K's attached property, executed an ikrar- 
namah in favour of the appellant by which the latter agreed 
to remit^ a sum of Rs. 8,000 and odd and to accept the 
balance iu full satisfaction. Prior to the date of the ikrar 
the respondent had made payments towards the balance so 

r^^eived, another portion was paid on the date 
of the ikrar, and the balance the respondent undertook to 
pay m two instalments on specified dates. The agreement 
provided for payment of interest, for payments on account 
being appropriated first towards interest, and charged the 
proper^ of the respondent for the payment of the balance 
ue. The agreement also provided that the remission of 
he money made by the appellant under the amicable settle- 
men 'J as not to hold good, in the event of default on the 

par of the respondent to pay the balance as jjer the condi- 
tions of the agreement. 

In a suit brought by the appellant to recover the amount 
remitted, alleging breach by the respondent of the conditions 
as to payment by instalments, held, that courts ought not to 
apply to such a case the nice technicalities of English law, 
that they most look at tfie agreement with a view to see i 


CONTRACT ACT (IX OF 1872). S. 68~(Con/d.) 

what the real intention of the parties was, and must inquire 
whether it appeared upon the evidence that there had been 
any failure by the respondent in the substantial performance 
of the contract, and if there had been any default, to w'hom 
such default was attributable (258). 

ffeld, further, that, as there was a bona fide endeavour on 
the part of the respondent fairly to perform his engagement, 
and there was reason to lielieve that there W’as a desire on 
the part of the appellant to throw obstacles in the way of 
the performance, in order to obtain payment of the penalty 
which he expected w'ould be the consequence of non-perform- 
ance, the appellant was not entitled to the delay, if any, on 
the part of the respondent in paying the instalments (261). 
(Lord Kingsdcnvn.) RAM GOPAL MOOKERJEA V. MaS- 
SEYK. (1860) 8 M. 1. A. 239 = 2 W. B. 43 = 

1 Suth. 409 = 1 Sar. 760. 

— Performance of contract — Party wholly di.spensing 

I with — Right of, to sub.^equently sue for damages for 
breach of contract. See CONTRACT — BREACH OF — 

Damages for— Suit for -Maintainability. 

( 1928) 55 I. A. 164 = 9 Lah, 610. 

Ss. 63 and 65— Z* ime for performance — Extensioft by 
agreement of^Effect-^Rights of parties thereafter—Agree- 
ment after original diUe. 

Where, in the case of a contract for the sale of goods to 

be delivered on a particular date, the vendor applies to the 

vendee for an extension of the time fixed for delivery and 
the latter agrees, the contract subsists, and the contract is 
liable to be performed by either party within the extended 
time, in default of which he will be liable for damages 
calculable in the ordinary way. The same principle applies 
to cases in which an extension of time is asked for by the 
vendee and is agreed to by the vendor. The effect of S. 55 
of the Contract Act is, when the party having the option 
elects not to avoid, to put agreement after the original date 
on the same footing as an agreement just before the original 
date. In the case of an extension of the time for perform- 
ance, if a specific time is stated, then that substituted date 
muse hold ; but if there is a simple waiver of the right to 
extension of the original time, then, a reasonable time would 
be the proper time for delivery (179-80). (Lord Dunedin ) 

Muhammad Habid Ullah v. Bird & Company 

(1921) 48 1. A. 176 = 43 A. 267 (261 2) = 14 Ii. W 360 = 

24 Bom. L. R. 687= A. I. E. 1922 P. C. 178 = 

63 L C. 689. 

S. ^^—Hypothecation bond— Cancellation of—Sums 

advanced to borroivePs agent under bottd^Refund of— 
Liability of borrower for. 

In a suit to recover the amount due under a hypothecation 
bond, it was found that the bond was brought about by the 
fraud of the lender and the manager of the borrower that 
it was executed by the borrower under fraud and undue in- 
fluence, and that the bond was therefore invalid and unen- 
forceable as such. Various sums in cash had, however 
been advanced by the lender, and the question arose as to 
what amounts the borrower was to be held liable for as a 
condition of the cancellation of the bond. 

Held, that the borrower was liable for sums which had 
I^ecn advanced to and received by him personally, and that 
with regard to the amounts which had been advanced to his 
manager, he was liable only for such sums as the manager 
would have been justified in borrowing in the course of a 
prudent management of the borrower’s estate (217). 

Considering the relations that had existed between the 
lender and the borrower’s manager, their Lordships are of 
opinion that the lender cannot recover merely by showing 
that he paid money to the manager. He must show further 
that his advances were really applied to the benefit of the 
borrower, or were properly borrowed on his behalf (217), 
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CONTEACT ACT (IX OF 1872), S. 64-(C^W.) 

(^/> Robert P. Collier:) AjIT SiNGH v. BlJAI BAHADUR 
SINGH. (1884) 11 1. A. 211-11 C. 61 (67-8) = 

4 Sar. 560 =E. & J’s No. 84 (Oudh). 

■ Ss. 64 and 65 — V oid contract — Applicability to case 
of, 

S. 65, like S. 64, of the Contract Act starts from the basis 
of there being an agreement or contract between competent 
parties ; and has no application to a case in which there 
never was, and never could have been, any contract (124). 
{Sir Ford North.') MOHOkI Bibee v. DHUKMODAS 

Chose. (1903) 30 I. A. 114 = 30 C. 539(548) = 

7 O. W. N. 441 = 5 Bom. L. R. 421 = 8 Sar, 374. 

S. 65 — Agreement dtsciwered to be void — Meaning of 
—Agreement discovered to be not enforceable by law from its 
inception if included — Contract that becomes void — Dis- 
tinction. 

S, 65 of the Contract Act deals with {a) agreements and 
(^) contracts. The distinction between them is apparent 
from ^ S. 2; by clause (^) every promise and every set of 
promises forming the consideration for each other is an 
agreement, and by clause (//) an agreement enforceable by 
law is a contract. S, 65, therefore, deals with (^ ) agreements 
enforceable by law and {b) with agreements not so enforce- 
able. By clause {g) an agreement not enforceable by law 
is said to be void. An agreement, therefore, discovered to 
be void is one discovered to be not enforceable by law, and 
on the language of the section, would include an agreement 
that was void in that sense from its inception as distinct 
from a contract that becomes void. (Sir Lawrence Jenkins.) 

Harnath Kuar V. Indar Bahadur Singh. 

(1922) 50 I. A. 69 (75-6) = 45A. 179(184) = 

9 O. L. J. 662 = 37 0. L. J. 346 = 
A. I. E. 1922 P. 0. 403 = 9 O. & A. L. E. 270 = 
27 0. W. N. 949=6 Pat. L. T. 281 = 2 Pat. Ii. E. 237 = 
33 M. li. T. 216 = 18 L. W. 383 = 26 O. C. 223 = 

711.0.629 = 44 M. L. J. 489. 

Expectancy — Transfer of — Agreement when dis- 

cenfered to be void in case of. 

In a suit to recover money advanced under a contract 
void on the ground that it relates to a transfer of an expec- 
tancy, the time at which the agreement is “discovered to be 
void*’ within the meaning of S. 65 of the Contract Act is, in 
the absence of special circumstances, the date of the agree- 
ment. (Lord Sumner.) ANANDA ATOHAN ROY v. GOUR 

Mohan Mullick. (1923) 50 I. A. 239 (243-4) = 

50 C. 929(935) = 21 A. L. J. 718 = 
A.I.R. 1923 P.C. 189 = 4 Pat. L.T. 609 = 
(1923) M.W.N. 803 = 26 Bom. L. E. 1269 = 
33 M.L.T. 366 = 28 C.W.N. 713 = 40 C.L.J. 10 = 

74 I.C. 499 = 45 M. L. J. 617. 

• Litigation — Sale of subject-matter of, in considera- 

tion of advances made for — Sale invalid — Compensation in 
case of — Measure of. See LITIGATION — Sale OF SUB- 
JECT-MATI’ER of. (1922) 60 I. A. 69 (76) = 

46 A. 179 (186). 

Minor — Mortgage deed by — Setting aside at ins- 
tance of minor — Money received by him under mortgage — 
Restoration of — Discretion of Court as to. See CONTRACl* 

— Minor — mortgage executed by — Cancellation 
OF, etc. (1903) 30 I.A. 114 (126) = 30 C 639 (649). 

Sale-^Setting aside of^ at instance of vendor — Money 

received under — Restoration of — Necessity. 

The suit was brought by iV to recover possession of certain 
lands with mesne profits, and to set aside a deed of sale 
purporting to have been executed by him to one /, in con- 
sideration of Rs, 4,000. The plaintiff alleged that he agreed 
to sign, and that be executed the deed of sale for the said 
consideration, in consequence of pressure and duress put 
upon him, and in order to get back certain papers, etc., of 
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his, which had been abstracted by the defendant and his 
servants. 

Their Lordships held on the evidence that the plaintiff 
had failed to establish the case set up by him, nor even that 
the deed was forcibly taken from him. They, however, as- 
sumed that I entered into the alleged plot to bring to 
Cuttack ; that they caused his goods to be abstracted and 
made the execution of the deed of sale the condition of their 
restoration ; and that, on his side, agreed to sell, and 
executed the conveyance in order to get back his goods, but 
with a mental reservation that he would take the earliest 
opportunity of impeaching the transaction, and proceeded to 
consider what, on such a case, would be the plaintiff’s 
rights. They observed as follows : — The contract was com- 
plete, and the plaintiff could only be relieved from it in a 
suit properly framed for that purpose upon proof of facts 
entitling him to that relief, and upon the terms of account- 
ing for the Rs. 4,000 with interest. Whatever be the law 
applied to such a transaction, whether it be the law of Eng- 
land, or the Mahomedan law. or the general rule of equity 
and good con.science, these consequences would equally 
follow. The plaintiff could not insist that he was subjected 
to such personal duress as destroyed his free agency, and 
entitled him to treat his deed as a mere nullity. He could not 
both avoid the contract and retain the money (64-5). Sir 
James Colvile.) GUTHRIE r/. ABOOL MOZUFFER. 

(1871) 14 M.I.A. 63 = 16 W.E. (P.C ) 60 = 
7 B. L. E. 630 = 2 Suth. 429 = 2 Sar. 660. 

Void contract — Applicability to case of. See Under 

this Act, Ss. 64, 65— VOID CONTRACT. 

S. 68 — Minor — Cases relating to. See CONTRACT — 

Minor. 

Ss. 69 and 70 — Bengal Putni Taluks Reg. VIII of 

I8l9, S. 14 — Sale illegal under — Money paid to avert— 
Recovery of — Suit for — Maintainability. See BENGAL 

Regulations— Putni Taluqs Regulations VIII of 
1819, S. 14— Sale illegal under. 

(1918) 45 I. A. 103(107) = 46 C. 1(8). 

- Co-heirs — Litigation for preservation of inheritance 

— Costs incurred by one of heirs in connection with — Con- 
tribution to, by other heir— Liability for. See CO-HEIRS 

— Litigation for preservation of inheritance. 

(1893) 21 I.A. 26 (34) = 21 C. 496 (603-4). 

Decree reversed on appeal — Person in possession un- 
der — Rerenue paid by — Rcccmery from oppinunt of— Right 
of. 

In March 1882, the appellant obtained a decree from the 
High Court establishing his title as against the respondents 
to a revenue-pa54ng estate. In 1885 the appellant obtained 
possession of the estate in execution of the decree. 

The decree of the High Court was reversed by the judg- 
ment of the Privy Council in April, 1886, and in the latter 
part of the same year the respondents were replaced in pos- 
.session of the estate in dispute. 

In the interval, while the appellant was in possession, the 
respondents actively interfered with the tenant upon the 
estate, and in consequence of their obstruction the appellant 
received only a trifling .sum on account of rents and profits. 
During the same period the appellant was called upon to 
pay, and did in fact pay, large sums for Government revenue 
and other charges, assessed upon the estate and recover- 
able in the '^ame manner as Government revenue. 

The Sub-Judge held that as the estate was preserved for 
the benefit of the respondents by the payments which the 
appellant had made he was entitled to recover from the 
respondents the difference between the amount so paid and 
the net amount of the rents and profits which he 
received, and for which alone, owing to the conduct o € 
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respondents, he was held accountable. That decision was on 
appeal reversed by the High Court. 

Heldy that the decree of the High Court ought to be 
reversed and that of the Sub- Judge restored (164). 

It seems to their Lordships to be common justice that 
when a proprietor in good faith pending litigation makes 
the necessary payments for the preservation of the escate in 
dispute, and the estate is afterwards adjudged to bis oppo- 
nent, he should be recouped what he has so paid by the per- 
son who ultimately benefits by the payment, if he has failed 
through no fault of his own to reimburse himself out of the 
rents. Of course, he is bound to account for mesne profits, 
for all rents and profits which he has received, or which 
without wdiful default he might have received. But if owing 
to circumstances beyond his control, and still more, if in 
consequence of some wrongful conduct on ♦he part of his 
opponent, he has received less than what he has had to pay 
for the preservation of the estate, it would seem to be in 
accordance with justice, equity and good conscience — there 
being no specific rule to the contrary — that he should re- 
cover the difference on the final adjustment of accounts. 
The claim is in the nature of salvage ; and it is to l>e 
observed that the law relating to sales for arrears of Govern- 
ment revenue recognise^ an equity to repayment in the case 
of a person who not being proprietor pays the Government- 
revenue in good faith to protect a claim which afterwards 
turns out to be unfounded (163-4). {Lord Macno'^'htfn.) 

Dakshina ATohun Kov Chowdhkv 7. Sakoda 
mohun Roy Chowdhrv. ( 1893) 20 I.A. 160 = 

21 c. 142- 6 Sar. 366. 

Execution of decree — Attachment ana sale ’vron -^ful 

in — lifoney paid to avert — Recovery of — Ri^ht of. 

In this country, if the goods of a third person are seized 
by the sheriff and are about to be sold as the goods of the 
defendant, and the true owner pays money to protect his 
goo<ls and prevent the sale, he may bring an action to 
recover back the money he has so paid ; it is the compulsion 
under which they are about to be sold that makes the 
payment involuntary. 

Where property of the respondents was wrongfully at 
tached and put up for sale in execution of a decree obtained 
by the appellant against a third party, and, to prevent the 
sale which would otherwise inevitably have taken place of 
the property, the respondents paid the amount required to 
satisfy the appellants* decree, heldy that there was no pre- 
tence for saying that the payment made by the respondents 
was voluntary. 

The payment was made under compulsion of law,— that 
is, under force of the execution proceedings. {Sir Mon- 
tague E. Smithl) DOOLI CHAND v. RaM KISHEN SINGH. 

(1881)8 I.A. 93 (97-8) -7 C. 648 (653) = 4 Sar. 246 = 

Bald. 367 = 3 Suth. 734. 
See also CASES UNDER S. 72. 

I Execution purchaser — Purchase-money of^ applied in 

satisfaction of decree debts of judgment-debtor — Reco7>cry 
from latter of ^ on sale becoming inf ructuous — Right of. 

It is not in every case in which a man has benefited by 
the money of another, that an obligation to repay that 
money ari^. The question is not to be determined by nice 
considerations of what may be fair or proper according to 
the highest morality. To suoport such a suit there must be 

^ 1 ? express or implied, to repay. It is well settled 

that there is no such obligation in the case of a voluntary 
payment by A of B*s debt. Still less will the action He 
when the money has been paid against the will of the party 
for whose use it is supposed to have been paid. Nor can 
the case of A be better because he made the payment not 
ex mero moiu, but in the (^mse of a transaction which in 

one evfen! would have turned out highly profitable to bim- 
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self, and extremely detrimental to the person whe-e debts 
the money went to pay (143). 

The respondents purchased in execution of a money decree 
obtained against A by B the surplus proceeds in the hands 
of the Collector of a sale of A's estate for arrears of revenue 
under Bengal Act XI of 1859. The respondents had, at 
least before the confirmation of their sale, notice of a suit 
which had been instituted by A for setting aside the revenue 
sale. The purchase-money paid by the respondents was 
applied in satisfaction of the decree of B and of other 
decrees obtained by other persons against A. The revenue 
sale was. however, subsequently set aside in A^s suit brought 
for the purpose, and, in consequence, the Collector declined to 
pay the respondents the surplus proceeds purchased by them. 

In a suit subsequently brought by the respondents for the 
recovery from .4 of the purchase-money paid by them and 
applied in satisfaction of the decree debts of A, held , that 
the respondents had no cause of action for the recovery of 
the amount sued for against A (139, 143). {Sir James IV. 
Colvile.) Ram Tuhul Singh v. Biseswar Tail 
Sahoo. (1875) 2 I. A. 131 = 16 B. L E. 208 = 

23 W. R. 305 = 3 Sar. 477 = 3 Suth. 136. 

Legal proceedings — Claim in — Money paid on., 

without setting up defence — Recovery of— Right of. 

A person who pays a claim brought against him in an 
ordinary suit in which he could have set up a full defence 
hut h.is failed to do so is prevented from recovering back 
the money which he has so paid. In such a case he who 
p:iys lose*^ lu^ right to resist however good, because, having 
had the full opportunity of doing so which the law allows 
him once for all, he has not availed himself of the oppor- 
tunity so given (107). {Viscount Haldane.') RaJA OF 
PaCHKTE 7’. KUMUI) n.ath Ch.viterjee. 

(1918)45 LA. 103(106) = 46 C. 1(8) = 
24 M. L. T. 66 = (1918) M. W. N. 441 = 

8 L. W. 186 = 22 C. W. N. 1009 = 28 C. L. J. 165 = 

20 Bom. L. E. 856= 16 A. L. J. 569 = 

5 Pat. L. W. 64 = 46 I. C. 827 = 35 M. L. J. 347. 

Put nee ialukdar — Rent arrears due to Zemindar by 

Sale of putnee talook for — Money paid by durputneedar 
to avert — Rearvery of, from putneedar — Right of. 

Suit to recover a sum of money lodged by the plaintiffs, 
the assignees of a durputni talook, in court, in order to stay 
the sale of a putnee talook for an arrear of rent due to the 
Zemindar from the defendants, who were the putnee talook- 
dars, and thereby to save a durputnee talook of the second 
degree, which had been created by the defendants out of 

their said putnee talook. The plaintiffs did not register the 

transfer in the sherista of the defendants, and the defendants 
never recogn*sed the plaintiffs as their tenants. The money 
deposited by the plaintiffs was applied in discharge of the 
rent due from the defendants as putneedars, and the sale of 
the putnee was stopped. 

Held, that the money deposited by the plaintiffs was not 
a voluntary payment, and that they were entitled to recover 
the amount from the defendants (904). 

The plaintiffs were assignees of the durputnee talook, 
and, though the transfer was not registered, they had the 
right and were compelled to deposit the amount of rent due 
to the Zemindar in order to protect their own interest. They 
made the deposit, and the defendants had the benefit of it. 
The plaintiffs are consequently entitled to recover he amount 
from the defendants (904). LUCKHINARAIN MlTTER 
V. Khettro Pal Singh Roy. (1873) 2 Suth 903 = 

20 W. R. 380 = 13 B. L. E. 146 = 3 Sar. 273. 

in good faith of, by person who 
is not propnetor — Recovery of amount paid from de jure 
proprietor— Right of. See UNDER SS. 69, 70— DECREE 
reversed ON APPEAL. 
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Vendee^Mort gages on property purchased 7 uhich 

vendor was bound to discharge — Money paid to discharge 
— Recovery from vendor of — Right of. 

A payment made by a vendee to satisfy a decree obtained 
on foot of a mortgage not mentioned in the sale-deed is a 
payment made under compulsion, and the vendee is, under 
vS. 69 of the Contract Act, entitled to recover the amount 
paid from the vendor. {Lord Sha7v.^ MuSST. BHAG- 
WATI 2'. Banarsi Das. (1928) 56 1. A. 135 = 

50 A. 371 = 26 A. L. J. 560 = 32 C. W. N. 705 = 
47 C. L. J. 539 = 108 I. C. 687 = 30 Bom. L. R. 834 = 
28 L. W. 150 = A. I. R. 1928 P. C. 98 = 64 M. L. J. 689. 
S . 72 — Coerciot'^Meaningof. 

The word “ coercion ” in S. 72 is used in its general or 
ordinary sense as an English word and not in the special 
sense in which it is used in S. 15 of the Act. The defini- 
tion in S. 15 is expressly inserted for the special object of 
applying to S. 14, i.e.^ to define what is the criterion 
whether an agreement was made by means of a consent 
extorted by coercion and does not control the interpretation 
of “ coercion ” when the word is used in other surroundings 
(65-6), {Lord A/ou/ton.) SETH KaNHAYA CAC 7 -. 

National Bank of India, Ltd. (1913) 40 I. A. 66 = 

40 C. 698(611 2)= 17 C. W. N. 641 = 
(1913) M. W.N. 406 = 13 M.L.T. 406 = 11 A.L.J. 413- 

17 C. li. J. 478 = 16 Bom. L. R. 472 = 
184 P. Ii. R. 1913 = 18 I. C. 949 = 25 M. L. J. 104. 

Execution of decree — Attachment and sale wrongful 

in-^Money paid to avert — Suit to recoi>er --Decree in — 
Form of. 

In a suit to recover money paid by the plaintiff to avert 
the wrongful attachment and sale of his propeity in execu- 
tion of a decree obtained by the defendant against a third 
party, the decree to be passed in favour of the plaintiff is 
simple money decree (98). {Sir Montague E. Smith.) DOOM 
CHAND V, RAMKISHEN SlNGH. (1881) 8 I. A. 93 = 
7 C. 643 (666) = 4 Sar. 245 = Bald. 357 = 3 Suth. 734. 

— Execution of decree — Attachment and sale wrongful 

in — Money paid to avert — Suit to recover — Dismissal of, 
on consideratiofts of equities of case. 

A suit to recover money paid under protest to release the 
plaintiff’s property from an illegal attachment was held by 
their Lordships to be one to recover a payment made under 
coercion within the meaning of S. 72 of the Contract Act, 
and the case was remitted that the defences, other than 
that rested on the words of that statute, might l)e disposed 
of. The appellate court, the Chief Court of the Punjab, 
dismissed the suit, proceeding on one ground alone, namely, 
that on consideration of the whole circumstances it was not 
equitable that the money should be paid back. 

HRdy reversing the Chief Court, that the claim ought not 
to have been rejected on the ground assigned. 

The right here sought to be enforced is a statutory right 
expressed in terms of S. 72 of the Contract Act, and this 
Board has already held that the circumstances gave rise to 
that statutory right. To append a consideration (as the 
appellate court has done) of the relation of parties inter se 
—apart from the actual circumstances which enforced the 
payment — is simply to allow counterclaim under another 
name, and a counterclaim in the Punjab is not admissible. 
\Lord Dunedin?^ KaNHAYA LAL v. NATIONAL BANK 

OF INDIA, LTD. (1923) 50 I. A- 162 (170) = 

4 IialL 28’4 = 33 M. L. T. 349 = 26 Bom. L. R. 1248 = 

A. I. R 1923 P. C. 114 = 28 C. W. N. 689 = 
40 C. Ii. J. 1 = 76 I. C. 7 = 46 M. L. J. 497. 

Execution of decree — Attachment and sale wrongful 

in — Money paid to avert — Suit to recover — Maintaitiahility. 

A suit lies to recover money paid by the plaintiff to pre- 
vent the wrongful attachment and sale of his property in 
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execution of a decree obtained by the defendant against a 
third party (98). {Sir Montague E. Smith.) DOOLI CHAND 

V. Ram Kishen Singh. (1881) 8 I.A. 93 = 

7 C. 648 (663-4) 4 Sar. 246=Bald. 367=3 Suth. 764. 

When property belonging to A is wrongfully attached 

in execution of a decree obtained against B, and, in order to 
release the property from the attachment, A pays the decree- 
holder, he is, under the English law, unquestionably entitled 
to demand the repayment of that sum as being an involuntary 
payment produced by coercion, and he is equally entitled 
under S. 72 of the Contract Act. {Lord Moultoti.) SetH 

Kanhaya Lal V. National Bank of India, Ltd. 

(1913) 40 LA. 66=40 C. 698= 
17 C.VIJU. 641 (1913) M.W.N. 406 = 13 M.L.T. 406 = 
11 A.L.J. 413=17C.L.J. 478 = 16 Bom. L. E. 472 = 
184 P.L.R. 1913 = 18I.C. 949 = 26 M.L.J. 104. 

Execution of decree- -Attachment and sale wrongful 

in — Money paid to avert — Suit to recover — Maintainability 
Amount paid over to decree-holder with consent of person 
paying. 

The appellants, two sisters, became entitled to dower in the 
form of a charge on an estate or property which had belong- 
ed to one N. He having died in debt, his heirs or repre- 
sentatives were sued by, amongst others, the respondents, to 
recover considerable debts alleged to have been due by him. 
They obtained judgment in that suit, and, in execution of 
the decree obtained by them, they obtained an order for the 
sale of the estate upon which the dower of the appellants, wras 
charged though their decree had been satisfied otherwise and 
they were therefore disentitled to institute or to continue any 
further proceedings against the properties in question. In 
order to prevent that sale, the appellants, upon a proceeding 
which they instituted, and under the authority of the court, 
not voluntarily, but under protest, and because they were 
compelled to take that step in order to prevent the sale of 
the estate, paid a certain sum into Court. The deposit was 
expressly stated to be without prejudice to the rights of all 
parties, and, among others, of the appellants. The question 
then arose whether the money so deposited should remain in 
Court or whether it might not be paid over to the respon- 
dents. The appellants’ pleader consented that the money, 
instead of remaining in Court should in the meantime, 
and until the rights of the parties could be settled by the 
final decree of the Court, be paid over to the respondents. 

In a suit brought by the appellants to recover back from 
the respondents the amount so paid by them, the High 
Court held that by law the payment to the respondents of 
the money of the appellants, under the circumstances in 
which it was made, constituted a voluntary payment with the 
full knowledge of the facts, and, therefore, that the money 
could not be recovered back. 

Held, reversing the High Court, that, in view of the cir- 
cumstances of the petition of the appellants, when the 
money was paid into Court, it was not a payment at all, but 
was originally a mere deposit in Court of the full amount 
recoverable by the decree-holder, and that the money having 
been deposited, under protest, for the purpose of preventing 
an injurious sale of the whole property, the payment was 
not a voluntary payment, and the appellants were entitled to 
recover back the amount paid by them. {Lord Romilly.) 

Fatima khatoon chowdhrain v. Mahomed Jan 
Chowdhry. (1868) 12M.I.A. 66 = 10 W.R. (P.C)29 = 

1 B.L.B. (P-C.) 1 = 2 Suth. 146 = 2 Sar. 380. 

Mistake of fact — Money paid under — Recovery of 

— Right of. 

Money paid under a mistake of fact common to the payee 
and the person paying can be recovered as money had and 
received to the use of the person paying. {Lord Buckmaster,) 

Tom Boevey Barrett v. African products, ltd- 

(1928) UO 1.0. 299=A.I.B. 1928 P.O. 261. 
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S. 73 — Damages for breach of contract. See CON- 
TRACT — Breach of — Damages for. 

S. 74 — Crops on tea estates — Option of purchase of — 

Agteemeni to offer — Default in regard to — Payment of stated 
sum OHy as liquidated damages and not as penalty — Stipu- 
lation for — Sum stated liquidated damages. 

Plaintiff and defendant entered into partnership for 
the purpose of exporting and selling Ceylon tea. and parti- 
cularly tea grown upon two estates in the island belonging to 
the defendant. The part of the plaintiff in connection with 
the enterprise was to travel for the purpose of pushing the 
sale of the tea. In 1895 the partnership was dissolved, the 
plaintiff buying the defendant’s interest in the goodwill 
for a certain sum, and taking over the assets at a valuation. 
The dissolution was effected by a deed, which contained 
among other things a provision that the defendant should 
for a period of ten years after 30th July, 1896, sell 
the whole or any part of the two tea estates to the 
plaintiff at a valuation so long as the plaintiff should pay to 
the defendant yearly a certain sum for the use of the names 
of the two estates, and should express his intention of pur- 
chasing the whole or any part of the said crops. The deed 
then provided as follows : — 

“And the said Bos'Jiu|uc*t (defendant) shall not l>e at liberty 
to sell during the period aforesaid the whole or any part of 
the tea crops of the said estates to any person otlier than the 
said Webster (plaintiff) without first offering to the said 
Webster the option of buying the same, so long as Welister 
shall pay to Bosanquet the yearly payment fixed, and, if the 
said Bosanquet shall fail, neglect, or refuse to sell the whole 
or any part of the crop of the said estates, as hereinbefore 
provided, to the said Webster, he shall pay to Webster 
the sum of ;f500, as liquidated damages and not as a 
penalty.” 

The plaintiff duly performed his part of the agreement, 
but in the first half of 1906, the defendant, in breach of the 
agreement, sold to persons other than the plaintiff five differ- 
ent parcels of tea of one of the said estates without offer- 
ing to the plaintiff the option of buying the same. In a 
suit by plaintiff in 1908 claiming the sum of /'500 as liqui- 
dated damages in respect of the said breach, held^ that the 
contract stipulated for w'hat in words it said, namely, for a 
payment of money by way of liquidated damages and not 
by way of penalty. 

The sum of /"SOO stipulated for was not claimable in 
respect of every pound of tea sold in breach of the stipula- 
tion. The breach Consists of the selling to third parties. It 
matters not whether the sale is of the whole or part of a 
crop, nor whether it is made in one lot or in many. The 
agreement neither says nor means that, if successive parcels 
forming parts of the same crop be sold a right to claim 
^500 in respect of each sale shall accrue ; all such parts put 
together cannot amount to more than the whole crop, and 

P^^'^lty for the sale of the whole is limited to the 
45W (180). (^Lord Mersey). WEBSTER v. BOSANQUET. 

(1912) 16 C.W.N. 697 = 16 I.C. 147 = 23 MX.J. 177. 

Interest — Compound interest on default — Stipula- 
tion for — Penalty if and when — Compensation in case of — 
Measure of. 

Compound interest is in itself perfectly legal, but com- 
pound interest at a rate exceeding the rate of interest on the 
pnncip^ moneys, being in excess of and outside the ordi- 
nary and usual stipulation, may well be regarded as in the 
nature of a penalty. 

Held^ that, in the circumstances of the case, the High 
Court took a reasonable course in allowing compound inter- 
est on a mortgage bond at the same rate only as that at 
which Simple interest was stipulated for in the bond. 
K^Lord Daveyf) SUNDAR KOER v. SHAM KRISHEN. 

(1906)34 I.A. 9(18-9) = 34 C. 160(168) = 
SO 
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2 M. L. T. 76 = 6 O.L. J. 106 = 11 O.W.N. 249 *= 
9 Bom. L. R. 304 = 4 A. L. J. 109 = 17 M.L.J. 43- 

/ merest — Enhancement of., on default — Stipulatioft 

for — Penalty if a — Enhancement from date of default — 
Enhancement from date of bond — Distinction. 

The “ explanation ” to S. 74 of the Contract Act as 
amended says that “a stipulation for increased interest from 
the date of default may l)e a stipulation byway of penalty.** 

Their Lordships accept the view of the Indian Courts 
that where the stipulation is retrospective, and the in- 
creased interest runs from the date of the bond and not 
merely from the date of default, it is always to be consi- 
dered a penalty, because an additional money payment in 
that case becomes immediately payable by the mortgagor. 

Quofre, under what circumstances increased interest run- 
ning only from default should or should not be considered a 
stipulation by way of penalty, (ford Da?>cy.) SUNDAR 

KOER7'Sham KriSHEN. (1906) 34 I.A. 9 (17-8) = 
34 C. 160 (157) = 2 76=6 O.L. J. 106 = 

11 C.W.N. 249 = 9 Bom. L B. 304=4 A.L.J. 109 = 

17 M.L.J. 43. 

jntcrest — Enhancement of — Stipulation for — 

Penalty when not a — Compromise instalment money decree 

Interest at tper cent, per annum fixed hy—Enhaticcment 
of. to ]2 per cent, tn certain contingencies, 

A decree for payment of money by instalments with inte- 
rest at 6 per cent, passed in pursuance of solehnaniah or 
compromise between the parties to the suit provided also 
for three contingencies, r//z., non-payment at due date, (a) 
of the first instalment, two consecutive instalments being in 
arrear at the same time ; (b) of instalments, other than the 
first ; and (r) of the first instalment simply. Upon the 
occurrence of (i/), or, of (b). execution might issue for the 
whole decretal money with interest thereon at 12 per cent. 
Upon the occurrence of (e) execution might issue for that 
instalment, with interest at 12 per cent, from the date of 
the decree. 

Held, that the provisions in the decree for the payment 
of a double rate of interest were not in the nature of a 
penalty, and could not be relieved against (165, 170). 

The solehnamah was an agreement fixing the rate of 
interest, which was to be at the rate of 6 per cent, under 
certain circumstances, and 12 per cent, under others (165). 

The stipulation for payment of interest at 12 per cent, 
per annum upon the whole decretal money was not a 
penalty, and even if it were so, the stipulation is not 
unreasonable, inasmuch as it was a mere substitution of inte- 
rest at 12 instead of 6 per cent, per annum in a given state 
of circumstances (170). (Sir Barnes Peacock.) Rai 

B.alkishen Dass V. Raja Run Bahadur Singh. 

(1883) 10 I. A. 162 = 10 C. 306 (310, 314) = 

13 C.L.E. 392 = 4 Sar. 466. 

/ merest— Enhanecment of. mi default—Stipulation 

for. in nature of penalty— Compensation in ease of— Right 
to — Measure of. 

A mortgage bond of the year 1888 provided for interest 
at the rate of 14 ann;is per cent, per mensem, and by the 
first condition of the bond it was agreed that the interest 
should be paid every six months, and in case of default the 
mortgagor should pay interest on interest at the rate of 
Rs. 1-8 per cent, per mensem ; and if the amount of interest 
be not paid within the year, interest on the amount of the 
loan should run at the rate of R. 1 per cent, per mensem, 

from the date of the execution of the bond till the day of 
payment. 

Another mortgage bond between the parties of the year 
1891 contained similar stipulations as to the interest and 
compound interest as those in the bond of 1888, except 
that the rate of interest on the principal money was 12 


787 


THE PRIVY COUNCIL DIGEST 


CONTRACT ACT (IX OF 1872), S. lir-{Contd.) 

annas per cent, per mensem instead of 14 annas. The 
principal sum secured by the bond of 1891 included the 
amount due for interest under the earlier bond. 

In a suit to enforce the two bonds, the High Court held 
the stipulations as to inc»-eased interest to be in the nature 
of a penalty, and (agreeing so far with the Sub-Judge) gave 
compensation at the same rate as the mortgagor agreed to 
pay as increased interest, but (differing in that respect from 
that Sub-Judge) did not allow such interest to run from the 
respective dates of the bonds. The High Court observed 
that at the date of the execution of the second bond there 
was a settlement of accounts as regards the interest due on 
the first bond, and simple interest only was then calculated, 
and the amount was included in the principal of the second 
bond. They treated that as a waiver of the compound 
interest, and any claim for increased interest to that date, 
and they therefore held that the increased interest by way 
of compensation on the first bond should run only from the 
date of execution of the second bond, and that on the 
second bond should run only from the date of default of 
that bond. 

Their Lordsh ips accepted the concurrent judgment of the 
courts below, so far as concerned the rate of the increased 
interest payable by way of compensation, and held that the 
High Court came to a right conclusion as to the dates from 
which such increased interest should run. {Lord Dai>ey). 
SUNDAR KOER v. SHAM KRTvSHEN. 

(1906) 34 LA. 9 (17-8)- 34 C. 150(157-8) = 
2 M.L.T. 75-6 C.L. J. 106 = 11 C.W.N. 249 = 

9 Bom. L.R. 304 = 4 A.L.J. 109 = 17 M.L.J. 43. 

■ Interest — Enhancement ofy on default — Stipulation 

for, m nature of penalty — Creditor's rights in case of — 
Compensation — Right to — Measure of. 

Where a stipulation for increased interest on default is in 
the nature of a penalty, the increased interest ought not to 
be disallowed altogether. S, 74 of the Contract Act, on the 
other hand, directs that the party complaining of the breach 
shall receive from the party who has broken the contract 
reasonable compensation, not exceeding the amount of the 
penalty stipulated for. {Lord Davey.') SUNDAR KOER n. 
Shan Krishen. (1906) 34 I.A. 9 (18; = 

34 C. 150 (167-8) = 2 M. L. T. 75 = 6 C.L.J. 106 = 

11 C.W.N. 249 = 9 Bom. L. B. 304 = 

4 A. L. J. 109 = 17 M. L J. 43. 

—Interest — Rate of, originally fixed 

punctual payments — Pro7'ision for — Original rate — Stipu- 
lation for, not a penalty. 

A mortgage bond provided that interest was to be paid 
at nine and a half per cent, by equal half-yearly payments but 
that if the interest at the rate of seven and a half per cent, 
was paid before the half-yearly day appointed for payments 
of interest the mortgagees should accept the same in lieu of 
and in satisfaction for interest at nine and a half per cent. 

Held, that the stipulation for payment of interest at the 
rate of nine and a half per cent, was not penal (271). {Sir 
John Edge.') MATI LAL DaS v. EASTERN MORTGAGE 
AND Agency Co., ltd. (1920) 25 C.W.N. 266 = 

(1920) M.W.N. 631 = 61 LC. 486 = 28 M.L.T. 351. 

“Interest — Stipulation for — Penalty or not. See also 

under INTEREST. 

— ■ Mortgage — Interest — Penal rate of — Pro7>ision as to 

— Relief against — Puistu mortgagee's right to. 

In a suit by a pusine mortgagee for redemption of a prior 
mortgage, which had ripened into a decree and an execution 
purchase by the prior mortgagee himself in proceedings to 
which the puisne mortgagee was not a party, it appeared that 
there was a penal rate of interest (120 per cent.) imposed by 
the prior mortgage, and that that rate was not claimed in the 
suit upon the prior mortgage. Their Lordships observed : 
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“ Nor do they conceive that it (the penal rate) can now be 
claimed.” (214). {Lord Hothouse.) UMES CHUNDER 

Sircar v. Mussumat Zahoor Fatima. 

(1890) 17 I.A. 201 = 18 C. 164(180-1)=6 Sar. 607. 

Mortgage — Interest due up to date of payment^De- 

fault in payment of —Principal also to become due in event 
of^Stipulation for —Not a penalty. 

A mortgage deed dated 22nd October 1898, provided for 
r^emption by payment on 22nd October, 1899, of the prin- 
cipal sum with interest at 10 per cent, per annum computed 
from the date of the deed. It also provided that, in the event 
of default in making the said payment, the mortgagor should 
pay to the mortgagee interest on the principal sum at the 
said rate until the same should be fully paid and satisfied 
and that he would pay all such interest month by month on 
the 22nd day of each month succeeding that for which it 
should become due. The deed further provided that, if 
before 22nd October, 1899, the mortgagor should make 
default in payment of the interest due under the deed for one 
calendar month after becoming due, the principal and 
interest should thereupon become due and payable. Held, 
on a construction of the deed, that there was a covenant to 
pay interest before 22nd October, 1899, that the provi.sion 
entitling the mortgagee to demand principal and interest in 
the event of default in payment of the interest before 22nd 
December, 1899, as provided for in the deed was not in the 
nature of a penalty and that a suit for sale instituted prior 
to 22nd October, 1899, on the ground of such default was 
maintainable. {Sir Richard Couch.) YeO HteaN Sew 
V. Abu Zaffer Koreeshee. fl900) 27 I. A. 98 = 

27 C. 938 = 4 C.W.N. 652 = 7 Sar. 706. 

M ort gage — Sale absol ute — Provision for mart ga ge 

becoming, on breach of certain conditions by mortgagor^ 
Penalty if a — Strict construction of prca.ision — Necessity 
— Onus on mortgagee seeking to a-aail himself of prmnsion. 

In a suit for redemption, the mortgagee pleaded that, 
under a special agreement in the mortgage-deed, the mort- 
gagor was to lose his right of redemption and the mortgage 
was to be turned into an absolute sale, in the event of breach 
by the mortgagor of certain stipulations in that special 
agreement ; and that, as, when at annexation the first sum- 
mary settlement was made, the mortgagors, though 
unsuccessfully, repudiated the mortgage deed and asked for 


a settlement, they lost their right of redemption and the 
Reduction of , on | mortgage became an absolute sale under the terms of the 

special agreement. * 

Held, that the terms of the agreement were meant to apply 
to some breach thereof in a matter connected with the mort- 
gaged taluka itself, such as cutting the wood, taking the 
crops, or interfering with the ryots, and that the claims put 
forward at the settlement, though they might be a breach 
of the former part of the agreement, did not fall within the 
scope of the condition which turned the mortgage into a sale. 

In construing clauses which are in their nature penal, the 
party seeking to take advantage of the penalty must bring 
his case very clearly within the scope of the clause. SaIYAD 

Muhammad Husain Khan v. Bhabootee Singh. 

9 M. J. 341 =B. & J’s No. 31. 

Mortgage for term — Interest payable in instalments 


— Default in payment of— Sale of mortgaged property and 
realization of principal and interest due up to end of term 
— Stipulation for, a penalty—Relief against. 

A mortgage bond dated 28 — 12 — 1867, executed by the 
defendant in favour of the plaintiff, provided that the defen- 
dant was to pay interest on the principal sum of Rs. 60, OW 
at three-fourths per cent, per mensem, and to repay the said 
principal sum in twelve years from the date of the bond, 
but that the plaintiff was not bound to accept payment even 
though the defendant tendered it, and that the plaintiff 
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could not demand it, before that time. Then there was a 
provision for the payment of the interest which amounted to 
9 per cent, in three instalments annually. Then at the end 
there came this clause : — “If any obstruction be caused either 
by me or my men in respect of any of the conditions aforesaid, 
you are competent to give me two months* notice, and if I 
do not within that term fulfil the conditions entered into 
with you, to sell by auction yourself the mortgaged property 
or portions thereof, according to your pleasure, to pay your- 
self at once the principal due to you, and the interest paya- 
ble on the full amount of principal for the unexpired portion 
of the twelve years, and to deliver to me the remainder, if 
any.” 

It appeared that a portion of the interest became in arrear, 
and that the plaintiff gave notice in October. 1869, of his 
intention to sell under that power, the plaintiff supposing 
that he had the power to sell for the purpose of realizing the 
principal and the intere.«t up to the end of the twelve years. 
The defendant disputed that right of the plaintiff to sell for 
that amount on the mere ground of non-payment of interest 
which he alleged not to be an obstruction within the mean- 
ing of the bond. The parties not being able to come to a final 
agreement as to the conditions of sale, the plaintiff brought 
the suit out of which the appeal arose claiming the full 
amount of the mortgage money with interest for twelve years 

Held, that the clause in the mortgage bond relating to 
sale was in the nature of a penalty, and that the plaintiff 
wa.s not entitled to put up the property for sale, and to rea- 
lise the full amount which he claimed, namely, interest due 
up to the expiration of the twelve years, upon such default 
only as had been made, namely, default in the payment of 
interest on the mortgage money (60). VenC.ATAVARADA 

Iyengar v. Venkata I.^■CHMAM^rAI.. 

(1874) 3 Suth. 58 = 23 W. R. 91. 


Mortgage with possession — Delivery of pos.session — 

Sale in default of — Stipulation for — Knforceability of. See 

Mortgage— Usufructuary mortgage— Delivery 

OF POSSESSION. (1922) 50 I. A. 41 (46) = 

46 M. 108(112 3;. 

P enalty — Liquidated damages — Distinction — Test. 

Whether a stipulated payment in respect of the breach 
of a contract should be regarded as liquidated damages fix- 
ing once for all the sum to be paid or merely as a penalty 
covering the damages, though not assessing them, does not 
depend upon the expression u<ed in the contract in descri- 
bing the payment. The question must always l)e whether 
the construction contended for rende»’s the agreement uncon- 
scionable and extravagant and one which no Court ought to 
allow to be enforced. It is impossible to lay down any 
abstract rule as to what may or may not be extravagant or 
unconscionable to insist upon, without reference to the 
jwrticular facts and circumstances which are established in 
the individual case. The Court is to consider whether it is 

exorbitant, or unconscionable at the time when 
^tpulation is made — that is to say, in regard to any pos- 
siWe amount of damages which may be conceived to have 
b^n witbin the contemplation of the parties w’hen they made 
the contract (179). {Lord Mersey.) WEBSTER v. BOSAN- 
QUET. (1912) 16 C. W. N. 697 = 16 I.C. 147 = 

23 M.L.J. 177 

— - Sale Contract for — Earnest money- — Forfeituri 

of., on breach by vendee. 

Earnest money is part of the purchase price when the 

transaction goes forward ; it is forfeited w'hen the transac 

tion falls through, by reason of the fault or failure of the 
vendee. 

Where, in a contract for the purchase of an estate, it ap- 
peared that the vendee paid a sum in cumulo for the earnest 
money and a portion of the price, held, that on a breach by 
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the vendee he was entitled to recover the latter portion of 
the amount but not that which represented the earnest 
money. {Lord Sha7v.) KUNWAR CHIRANJIT SinGH v. 

Rai Bahadur Har Swarup. (1926) 23 L.W, 172 = 
3 O.W.N. 168 = (1926) M.W.N. 146 = 24 A.L-J. 248 = 
94I,C. 782 = A.I R. 1926 P C. 1=60 M.L.J. 629. 

Sale — Contract for — Earnent —money — Forfeiture 

of, on breach by lendee — Agreement by vendor to forego — 
What amounts to. 

One of the terms of a contract entered into by the plain- 
tiff for the purchase of an estate from the defendant for the 
sum of 4 lakhs and 76,000 rupees was that Rs. 20.000 was 
to be paid as earnest money, that the balance of the price 
was to be paid in two moieties, the first being payable on 
the execution of the conveyance, and the last within 6 
months. The plaintiff did not pay the earnest money eo 
nomine, but subseciuently sent two cheques, amounting in 
cumulo to Rs. 1.65.000. The defendant accepted the sum 
and granted a receipt which stated that it was towards the 
sale price out of the consideration of Ks. 4,76.000. The 
plaintiff subsequently intimated his inability to purchase, 
and claimed the recovery of Rs. 1.65,000 paid by him. 

Held, that the original contract was not superseded by the 
acceptance of the said sum of Rs. 1.65.000, by the defend- 
ant and the granting of the receipt by him to the effect 
stated, that in particular he did not agree to sacrifice the 
stipulated earnest, and that therefore the plaintiff was enti- 
tled to recover Rs. 1.45,000, but not the Rs. 20.000, the 
earnest money. {Lord Sha^v.) KunwaR CHIRANJIT 

vSiNGH Rai Rahadoor Har Swarup. 

(1925) 23 L.W. 172 = 3 O.W.N. 168 = 
(1926) M.W.N. 145 = 24 A.L.J. 248 = 94 I.C. 782 = 

A. I R. 1926 P. C. 1 = 50 M. L. J. 629. 

Sale— Contract for — Time fixed for completion of— 

Purchaser s default to complete ~oithin — Provisions in event 
of, in nature of penalty — What amount to — Vendor's 
right to enforce — Loss to him — Proof of— Necessity . 

A suit brought by G, a mortgagee of properties appertain- 
ing to the estate of a deceased person, against, inter alia, 
the trustee for the liquidation of the debts of the deceased, 
to enforce the mortgage, was compromised on the terms, 

amonpt others, that should, at the request and by the 

direction of B , pay off certain other mortgages up to a par- 
ticular amount, that the amount, so paid by G should be 
added to his mortgage claim and carry intere.st at 7 per cent, 
with quarterly rests, that upon B making a marketable title to 
the property, the title should he accepted by G, and the pur- 
chase should be completed within one month from the date 
of the compromise, and that, if such purchase was not com- 
pleted within the aforesaid period, then the interest on the 
part of the principal moneys secured by the said mortgage 
and further charges, namely, Rs. 2.90.000, should cease to 
run and G' should be deemed to be the owner of the property 
subject to the mortgage and charge aforementioned as well 
as all existing incumbrances on the property, and the whole 
of the said consideration money of Rs. 2,90,000 should 
ipso facto be set off against his claims under his mortgage 
and further charges. 

Held, that the last provision was one in the nature of a 
penalty, and that B was not, in the absence of proof on his 
part of any loss to him as the re.sult of the delay on the 
part of G^ in completing the purchase till after the expiry 
of the month fixed, entitled to refuse the conveyance ten- 
dered by G. {Mr. Ameer AH.) BanKU BeHARI Dhur 
7'. Galstaun, (1922) 27 O.W.N 77 = 

31M.L.T. 169(P.C.) = (1922)P.C.339=21 A.L.j 9 = 

9 O. & A.L.R. 237 = 69 I.C. 163 = 47 M.L.J. 146. 
- Sale of land— Contract for, in consideration of sum 
then paid emei of sums to be paid in instalments at stated 
periods— Default of purchaser in regard to any of 
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payments to be made-^Forfeitureon, of amounts already 
paid by htm~Provtston for—Penalty-^Relief from. 

The predecessor in title of the appellants agreed by writ- 
ing dated 9th December, 1909, to sell land to the predecessor 
in title of the respondents for a certain sum of money, of 
which a portion was paid on signing the agreement, and the 
balance was payable m annual instalments on December 1st 
in each year. The agreement further provided that on pay- 
ment of the sums of money mentioned with interest, the 
vendor was to convey to the purchaser, who was to have 
^ssession on the execution .of the agreement, the purchaser 
holding the premises as tenant to the vendor at a yearly rent 
equivalent to and applicable in satisfaction of the instal- 
nients. It was also provided that in case the purchaser 
should make default in any of the payments to be made 
the vendor should be at liberty, without notice, to cancel 
the agreement and declare it void, and to retain any pay- 
ments made on account of it as and by way of liquidated 
damages, and to retain all improvements made on the pre- 
mises, or else to proceed to another sale, any deficiency in 
price, with costs, charges and expenses to be borne by the 
purchaser. It was also provided that time was to be consi- 
dered as of the essence of the agreement. The first deferred 
instalment, falling due on 1st December, 1910, was not paid. 
The appellant, thereupon, gave notice cancelling the agree- 
ment. The respondents, thereupon, on 21st December 1910, 

tendered the amount due, but the appellant declined to 
receive it. 

In a suit brought by the respondents, claiming specific 
performance, and, in the alternative, relief from forfeiture 
under the terms of the agreement, held , that the stipulation 
that payments already made of instalments might, on for- 
feiture, be retained, was really a stipulation for a penalty, 
and that the respondents should be relieved from forfeiture 
of the sums paid by them under the agreement. (Viscount 
Haldanef) STEEDMAN v. DRINKLE. 

(1916) 33 I. C.323 = 86L. J. (P. C.) 79. 

• Sale — Contract for^ fixing amount to be paid by 

either party as damages in case of breach by him — Breach 
by purchaser and re-sale by vendor — Suit by vendor for 
damages in case of — Measure of damages — Right to recover 
amount fixed as penalty or liquidated damages — Right to 
recover only actual loss proved. 

A contract for the sale of immoveable property for the 
sum of Rs. 1,05,000, provided, inter alia, that the cost of 
stamp paper and registration was to be borne equally, that 
the purchasers were to pay Rs. 500 earnest money, and that 
“the party retracting from the contract shall pay Rs. 10,000 
as pashemana (damages).” 

The purchasers having broken the contract, the vendors 
re-sold the property to another person for Rs. 1,04.000, and 
instituted a suit against the purchasers, claiming the 
Rs. 10,000 and further damages. The only evidence of loss 
sustained by the plaintiffs was that of the loss on re-sale by 
Rs. 1,000. They remained in possession of the rents and 
profits of the property until re-sale, amounting, according to 
the evidence, to 450 to 500 nipees per mensem. They had 
received earnest money Rs. 500. They had also received for 
the value of the stamp paper realised after deducting 
commission charged in respect of the purchaser’s contri- 
bution, Rs. 689-1 0. 

With regard to the amount of the damages to which the 
plaintiffs were entitled, held, that the effect of S. 74 of the 
Contract Act was to disentitle the plaintiffs to recover sim 
pliciter the sum of Rs. 10,000, whether penalty or liquidated 
damages, and that their actual damage on the evidence 
being Rs. 500 they were entitled only to that sum. 

The vendors having remained in possession of the rents 
and profits of the property until re-sale, there was no ground 
for awarding them interest. The sum of Rs, 689 hhe value 
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of the stamp paper realised by the vendors after deducting 
commission charged in respect of the purchasers’ contribu- 
tion) the vendors held when the contract went off to the 
use of the purchasers, and the purchasers were in their 
cross-suit entitled to a decree for the said sum, (Lord 
Atkin.) BHAI PaNNA SINGH t'. FIRM BHAI ARJAN 

Singh, etc. (1929) 27 A. L. J. 791 =33 C. W. N. 949 = 
31 Bom. L. E. 909 = A. I. R. (1929) P. C. 179 = 

57 M. Ii. J. 323. 

'S. 76 — Company — Shares in — Sale of — Contract for 

— Certificates and blank transfers signed by registered hold- 
ers of shares — Delivery of — Sufficiency of — Certificates and 
blank transfers so .signed if “ goods.” See COMPANY- 

SHARES IN— Sale of— contract for. 

(1926) 63 I. A. 92 (98) =60 B. 360. 

Chap. VII— Sale of goods. See CONTRACT- 

GOODS -Contract FOR sale OF. 

S. 83 — Company — Shares in — Sale of unascertained 

— Certificates and blank transfers signed by registered hold- 
ers obtained by vendor and delivered to and accepted by 
purchaser — Effect — Unpaid purchase-money — Vendor’s 
remedy in respect of — Return of certificates and blank trans- 
fers — Suit for — Maintainability against transferee thereof 
from buyer. See COMPANY— SHARES IN— SALE OF UN- 
ASCERTAINED. (1926) 63 I. A. 92 (98) = 60 B. 360. 

Ss 94 and 49— Place of performance — “At anyplace 

in Bengal” — Earlier clause fixing — “To be mentioned here- 
after” — Later clause stating — Place of delivery in case of — 
Purchaser’s right to fix. See CONTRACT ACT, SS. 49, 94. 

(1896) 23 I.A. 119 = 24 0. 8. 

S. 96^SelJer’s lien under — Possession condition 

precedent to — Company — Shares in — Sale of, by broker not 
himself a registered shareholder — Certificates and blank 
transfers signed by registered holder — Delivery to purchaser 
of — Unpaid purchase-money — Vendor’s lien for, under 
; S, 95 of the Contract Act, in such case. See COMPANY — 

Shares in — Sale of, by broker not himself a 
Registered Holder of Shares. 

(1923) 63 lA. 92 (97) = 60 B. 360. 

Ss. 99 and 100 — Sale of goods F.O.B. (Free on 

Board) — Stoppage in transitu- — Seller's right of — Mate's 
receipt — Non-delivery by seller of — F.ffect — Delivery on 
board vessel chosen by purchaser — Acceptance by seller of 
bills drawn by buyer for price of goods — Effect. 

B. & Co. Ixiught of T. & Co. in the City of Ixindon 100 
tons of British pig lead “free on board” to be paid for by 
acceptances, at six months, upon delivery on board, or in 
cash at 2 per cent, discount, at the option of the sellers. The 
lead was delivered on board, and receipts taken by the 
lighterman, from the mate of the vessel, which vessel was 
chosen by B. & Co. The sellers elected to be paid by accept- 
ances at six months, which they immediately received from 
the purchasers, and the latter having failed soon after, both 
after they accepted the bill and after the master of the 
vessel had signed bills of lading, the question arose whether 
those goods were in transitu, so as to give T. & Co. a right 
of stoppage, or were completely vested in the purchasers, 

B. & Co., and their assignees under the bill of lading# 

It was proved that when goods were sold in London, “free 
on board,” the cost of shipping them fell on the seller, but 
the buyer was considered the shipper. T. & Co. contended 
that the mate’s receipt not having been given up by them to 
B. & Co., the delivery was not completed and was imperfect, 
the transaction was not finished, and the transitus not deter- 
mined. 

Held that, on the delivery of the goods on board the ves- 
sel, they were no longer in transitu, .so as to be stopped by 
the sellers. 

T. & Co. ought to have delivered the mate’s receipt, th^ 
were in the wrong in not doing so, and they could not avail 
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themselves of their own wrong against the other party, 
whom they had injured; and could not be heard to set up the 
possession of the receipts against the purchaser of the goods. 

Further, the taking a receipt is a mere accident, not essen- 
tial to the transaction between the buyer and seller, however 
good for binding a third party, the ship owner or his captain 
and mate. The taking an acceptance equivalent to the 
stipulated price according to the contract, which was by the 
contract only to be given by the purchaser on the delivery of 
the goods, and to be given for each parcel as delivered, at 
once shows that the delivery was completed, that nothing 
remained to be done, that the goods had reached their jour- 
ney’s end, and that they were no longer in transitu to be 
stopped. The question in all the cases between the buyer 
and seller is whether, or not, anything remained to be done 
as between these two parties, and in this case nothing w’hat- 
ever remained to be done. (Lord Brougham.) COWASJEE 
V. Thompson. (1845) 3 M. I. A. 422 = 

6 Moo. P.C. 166 = 1 Sar. 298. 

S. \92—Rfreit of. 

The effect of S. 102 of the Contract Act may be stated as 
follows : — First, so far as bills of lading are concerned, it 
enacts the rule of the common law by which a second buyer 
who obtained an assignment of the bill of lading obtained 
constructive delivery of the goods represented by the bill, so 
that the vendor’s right of stoppage ceased. Secondly, so far 
as other documents of or showing title to the goods are con- 
cerned, it makes their assignment to a second buyer have 
the same effect as the assigrtment of a bill of lading (169-70). 
(Lord Parker.) KaMDAS VITHALDAS DURBAK v. S. 

Ameerchand & Co. (1916) 43 I. A. 164 = 

40 R. 630 (635) = 18 Bom. L. E. 670 = 
20 O.W.N. 1182 =24 C.L.J. 820 = 14 A.Ii.J. 1046 = 
(1916) 2 M.W. N. 110 = 20 M. L. T. 194 = 
4 L. W. 342=36 I. C. 964 = 31 M. L. J. 541. 

Ss. 102, 103, 108 and 178— Document of title. 


CONTBAOT ACT (IX OF 1872), Ss 102 103, 108, 178 
—Document of title — (Contd.) 

Little importance can be attached to the fact that one 
section of the Contract Act employs the word “document” 
and the other the word “instrument,” more especially as 
the use of the two expressions “document showing title” and 
“document of title” in the same sense shows that the drafts- 
man was not very careful in his use of language (171-2). 
(Lord Parker.) RaMDAS VITHALDAS DURBAR V, 

S. Ameerchand & Co. (1916) 43I.A. 164 = 

40 B. 630 (638) = 18 Bom. L.B. 670 = 
20 C.W.N. 1182 = 24 C.L.J. 820 = 14 A.L.J. 1045 = 
(1916) 2M.W.N. 11 > = 20 M.L.T. 194 = 4 L.W. 342 = 

36 I.C. 964 = 31 M.L. J. 641. 

’Ss. 103 and 178 — 1 nst rument of title — Document of 
title — Title in both e.xpressions relates to what. 

The word “title” in both the expressions “document of 
title” and “instrument of title” can relate only to the right 
to receive delivery of the goods to which the instrument or 
document relates. It can have nothing to do with ownership 
(171). (Lord Parker.) RaMDAS Vl'I HAI.DAS DUKBAR v. 
S. Ameerchand & Co. (1916) 43 LA. 164 = 

40 B. 630 =18 Bom. L.K. 670 = 20 C. W. N. 1182 = 
24 C.L.J. 820 = 14 A.L.J. 1045 = (1916) 2 M.W.N. 110 = 

20 M.L.T. 194 = 4 L.W. 342 = 35 I. C. 954 = 

31 M. L. J. 541. 

Ss. 108 and 178 — Scope of. 

Ss. 108 and 178 of the Contract Act, though they very 
possibly extend, at least cover the same ground as the pro- 
visions of the Indian Act XX of 1844, which, with certain 
modifications not material for the purposes of this appeal, 
made the provisions of the English Factors Act, 1842*, 
applicable to British India (168-9). (Lord Parker.) RaM- 
DAS VITHALDAS DURBAR S. AMEERCHAND & CO 
(1916)431. A. 164 = 40 B. 630 = 18 Bom. L.R 670 = 
20 C.W.N. 1182 = 24 C.L J. 820 = 14 A.L.J. 1045 = 
(1916) 2 M.W.N. 110 - 20 M.L.T. 194 -4 L.W. 342^ 

35 I.C. 964 = 31 M.L.J. 541. 


Bill of lading — Other documents of title — Distinc- 
tion between — Assignment — Effect — Distinction as regards. 

The only point in w'hich a bill of lading differs from other 
“documents of title” is that its assignment, whether upon a 
re-sale or by way of pledge, operates as a constructive deli- 
very of the goods to which it refers. There is no other 
document with this peculiarity (l7l). (Lord Parker.) 
RAMDAS VITHALDAS DURBAR V. S. AMEERCHAND & 

CO. ( 1916) 43 I. A. 164 = 40 B. 630 = 

18 Bom. L. E. 670 = 20 C. W. N. 1182 = 24 C.L.J. 820 = 

36 I. C. 964 = 14 A. L. J. 1046 = 
(1016) 2 M. W. N. 110 = 20 M L. T. 194= 4 L. W. 342 = 

31 M. L. J. 641. 

— r~^Document showing title — Text to find out whether a 

document is a. 

Whenever any doubt arises as to whether a particular 
document is a “document showing title” or a “document of 
title" to goods for the purposes of the Indian Contract Act, 
the test is whether the document in question is used in the 
ordinary course of business as proof of the possession or 
^Soods. or authorising or purporting to authorise, 
either by indorsement or delivery, the possessor of the docu- 

o*" receive the goods thereby represented 
(Lord Parker.) RaMDAS VITHALDAS DeRBAR 

V . s. Ameerchand & co. (1916) 43 Ijk. 164= 

C.L.J. 820 = 14 A.L.J. 1046 = 
(1916) 2 M.W.N, 110 = 20 M.L.T. 194 = 4 L.W. 342 = 

36 I.C. 964 = 31 M.L. J. 641. 

-Document showing title — Instrument of title^ 
Meaning of» 


S. 121 C ompany — Shares in — Sale of — Passing of 
property on— Bombay Stock Exchange Rules— Rule (c) of— 
Scope and effect of. See COM P.ANY— SHARES IN— Sale 

OF— Passing of Property on. 

(1926)53I.A. 92(99) = 50B. 360. 

-Stipulation referred to in— Must be express^Con- 

tract for sale of shares— Nature of— Nothing proned to cent- 
trary. 

The stipulation referred to in S, 121 of the Contract Act 
must be an express stipulation (97). 

Where, therefore, in a contract for the sale of shares 
nothing was proved to the contrary, held, that it must be 
presumed that the contract w'as an ordinary contract for the 
sale of shares effected by bought and sold notes (96-7) 
(discount Dunedin.) MaNECKJI PeSTONJI BhaRUCHA v 
WadilaL SaRABHaI & Co. (1926) 63 I.A. 92 = 

60 B. 360 = 24 A.L.J. 667 = 28 Bom. L. E. 777 = 
43 C.L.J. 508 = (1926) M.W.N. 499 = 30 C.W.N. 890 = 
A.I.E. 1926 P.C. 38 = 04 I.C. 824 = 61 M.L.J. 1. 

Ss. 124 to 126 — Guarantee. See CONTRACT- 

GUARANTEE. 

^S. 126 to 147 — Surety. See SURETY. 

Chap. IX — Applicability — Common carriers. See 

Common Carriers — Law applicable to. 

S. 161 — Sudden emergency — Duty required of a 

man in a — Standard of — Negligence on his part What 

amounts to. 

Good sense and the policy of the law impose some limit 
upon the amount of care, skill and nerve which are required 
of a person in a position of duty, who has to encounter a 
sudden emergency. What is to lie required of a man who 
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CONTRACT ACT (IX OF 1872), S. 

finds himself in a sudden emergency, however that emer- 
gency ha^ been brought about? In a moment of extreme peril 
and didiculty you are not to expect perfect presence of 
mind, accurate judgment, and promptitude. If a man is 
suddenly put in an extremely difficult position and a wrong 
order is given by him, it ought not in the circumstances to 
be attributed to him as a thing done with such want of 
nerve and skill as to amount to negligence. If in a sudden 
emergency a man does something which he might, as he 
knew the circumstances, reasonably think proper, he is not 
to be held guilty of negligence, because, upon review of the 
facts, it can be seen that the course he had adopted was not 
in fact the best (8-9). {Sir Walter Pillimore.) OwaRKA- 
NATH RAIMOHAN CHAUDHUKI z/. RIVERS StEAM NAVI- 
GATION Co. (1917) 8 L. W. 1 = 20 Bom. L. E. 736 = 

23 M. L. T. 376 = (1918)M. W. N. 135 = 

27 C. L. J. 615 = 16 1. C. 319. 

Ss. 151, Shipowner — Liability of, on consig- 
nee's neglect to take Jelivery in due course — Nature of. 

When the consignee of goods neglects to take delivery in 
due course, the liability of the Shipping Company under the 
bills of lading ceases, and its responsibility thereafter is that 
of an ordinary bailee, the limits of whose responsibility are 
defined in Ss. I5l and l52 of the Contract Act (6). {Sir 
Walter Phillimore.) DWARKANATH RaIMOHAN ChaU- 

DHURi V. Rivers Steam Navigation Co. 

46 I. C. 319 = (1917) 8 L. W. 4 = 20 Bom. L. R. 735 = 
(1918) M.W.N. 435=27 C. L. J. 615 = 23 M. L. T. 376. 

Skipownet — Lighter maimed by labourers — fretting 

of, to another shipenvner — Negligence of labourers during 
period of letting — Loss of lighter due to — Liability for. 

Appellants and respondents were shipowners, and one was 
in the habit of letting lighters to the other. The appellants 
let on hire to the respondents a lighter. Part of the agree- 
ment was that the lighter should be manned by two lighter- 
boys, that is, coloured labourers. The coloured labourers 
were, from the moment of the transfer, out of the control 
of the appellants, and subject to the orders and under the 
control of the respondents. While the lighter was in the 
harbour for a night during the period of letting, both of tne 
labourers decamped, forsaking the duties which they were 
bound to perform, viz., taking charge of the barge. The 
consequence was that the barge, having parted her moo- 
rings, drifted with the current out of the harbour, and 
subsequently ran ashore and broke up before she could be 
solved. In a suit brought by the appellants for the value 
of the lighter which became a total loss, held, that the res- 
pondents were liable for the loss. 

From the moment of the letting, the lighter and the 
labourers went out of the appellants, and it is unreasonable 
to suggest that this control only lasted while the active work 
of lighterage was being carried on ; and the suggestion that 
the lighter-boys passed into the control of the respondents 
during that active lighterage, but out of the control and back 
into the service of the appellants when the ship was tied up 
for the night, seems to have nothing to commend it. The 
sense, as well as the law, of the position is that during the 
entire p>eriod of hiring the barge had to be watched over 
by the bailee, and it was the bailee’s duties to keep an eye 
upon the labourers, or to furnish others so that the chattel 
might not be lost. {Lord Shaw.') BULL & CO. WEST 

AFRICAN Shipping & Co. (1927) 47 C. L. J. 258 = 

A. I. E. 1927 P. 0. 173 = 4 O. W. N. 737 = 
104 I. C. 113 = 96 L. J. P. C. 127. 

Ss. 172 to 179 — Pledge. See PLEDGE. 

Chap. X— Agency. See PRINCIPAL AND AGENT. 
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CONTEACT ACT (IX OF \%12\-^CofUd:) 

Ss. 106 to 200 — Ratification. See RATIFICATION. 
Chap. XI — Partnership. See PARTNERSHIP. 

— -Chap. XI— exhaustive of law as to partnership. 

Fasciculus of sect.ons in Chapter XI is not exhaustive of 
all questions which can be raised in connection with partner- 
ship. {Viscount Dunedin,) JWALA DUTT v. Bansilai 
MOTILAL. (1929) 27 A. L. J. 679 =49 C. L. J. 486 = 

31 Bom L. E. 687 = 116 I. C. 707 = 
A. I, E. (1929) P. 0. 132 = 56 M. L. J. 730(749-60). 

S. 247 — Share of minor — Meaning of , 

The share of the minor of which S. 247 of the Contract 
Act speaks is no more than a right to participate in the 
property of the firm after its obligations have been satisfied 
(llo). {Sir iMWrence Jenkins.) SaNYASI CHARAN 

MANDALZ'. Krishnadhan Banerji. 

16 L. W. 536 = (1922) 49 I. A. 108 = 49 C. 660 (670) = 

30 M. L. T. 228=20 A. L. J. 409 = 
24 Bom. L. R. 700 = 36 C. L. J. 498 = 
67 I. C. 124 = (1922) M. W. N. 364 = 26 C. W. N. 964 = 

A. 1. R. (1922) P. C. 237 = 43 M. L. J. 41. 
CONTRACTOR. 

Dangerous articles— Installation of— Duty in case of 

—Negligence- Accident due to- Liability for. DAN- 
GEROUS ARTICLES. (1909) 14 C. W. N. 168 (163-4). 

CONTRIBUTION. 

Co-owners — Contribution between. See CO-SHA- 

RERS— Contribution between. 

Co-Sharers — Contributiort between. See CO-SHA- 

RERS— Contribution between. 

Debt— Recovery of entire— Suit for, on foot 


Ss. 190 to 195 — Sub-Agent. See BROKER — 

A ^ 


Under-Broker and also Principal and Agent 
agent — S u b- agent. 


of plaintiff being only a surety— Contribution on foot of 
plaintiff being really a co-debtor— Relief for— Grant of See 

MORTGAGE— Mor'i'gagor— Co-mortgagors. 

(1906) 33 I. A. 81 = 28 A. *482 (487). 

■ Hindu Law— Joint family— Debt joint due by— 

Partition agreement apportioning— Member paying more 
than his share of debt— Contribution against others. See 

Hindu Law — Joint Family — Debt joint due by 

(1837) IM. I. A. ^6. 

—Money decree— Parties liable inter se in stated 

shares for— Payments by, in various amounts at different 
dates extending oz'er a series of years, to discharge decree— 
Contribution among persons paying— Interest — Calculation 
of — Principle. 

Where in a suit for contribution Ix;tween parties who 
were liable inter se in stated shares to satisfy a decree for 
money, and who had satisfied it by contributory payments 
in various amounts at different dates extending over a 
series of years, the final inequality which it was sought to 
remedy arose by reason of the fact that the payments which 
stopped pro tanto the running of interest on the decretal 
amount operated for the benefit of those who had not made 
them as well as those who had : — 

Held that this inequality had been satisfactorily adjusted 
by crediting each party with his separate payments and with 
interest thereon to the date of final satisfaction of the 
decree, and than comparing the total with his stated share 
of the aggregate amount so credited. That aggregate 
amount represented for purposes of contribution the total 
aggregate cost at which inter se the ajmmon debt had been 
liquidated. {Lord Collins). GUKU PraSANNA LAHIRI 
V. JOTINDRA MOHUN LaHIRI. (1907) 35 I. A. 32 = 

35 C. 303 = 4 M. L. T. 136 = 7 C. L. J. 464. 

CONVERSION. 

Deceased — Conversion of goods of— Suit for- Lega- 
cies bequeathed by her — Suit subsequent for payment o,^ 
Maintainability — Subject-matter of two suits — Same, 
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CONV^SION— (C<w»/i/.) 

' A prior suit for the wrongful conversion of goods appti* 
taining to the estate of a deceased person is no bar to a 
subsequent suit brought to obtain payment of legacies be- 
queathed by her, there being no claim in respect of any of 
the goods to which the prior suit related. The causes of 
action in the two suits are not the same (224). (^Sir John 
Edge.) Venkatadri Appa Rao v. Rarthasarathy 
Appa Rao. (1926) 62 I. A. 214 = 48 M. 312 = 

23 A. Ii. J. 261 = 6 L. E. F. C. 82 = 27 Bom. L. E. 823 = 

(1925) M. W. N. 441 = 3 Pat. L. E. 208 = 
29 C. W. N. 989 = A. I. E. 1925 P. C. 106 = 

87 I. C. 324 = 48 M. L. J. 627. 

Meaning of. See LIMITATION ACT OF 1908 — 

Art. 48— APPLICABILITV. (1928) 66 I. A. 93 (100-1) = 

56 M. L. J. 517. 

Pledgee of goods — Liability of, for conversion. See 

UNDER — PLEDGE. 

Several things — Conversion of — Suit to reco7>er one 

thing — Subsequent suit to recover another — If barred. 

In the case of one conversion of several things, the act of 
conversion of the several things is one cause of action, and 
you cannot bring an action for the conversion of one of the 
things, and a separate action for the conversion of another. 
The conversion of the whole is one claim and one cause of 
action (119). {Sir Barr.es Peacock). RaJAH OF PlTTA- 
PUR Venkata Mahifati Surya. 

(1885) 121. A. 116 = 8 M. 520 = 4 Sar. 638. 
CONVEETS. 

Christianity —Converts to — Class of — Change of 

Per missibility. 

The law does not prohibit a Christian convert from 
changing his class (244). 

If a family of converts retain the customs in part of their 
unconverted predecessi>rs, is that election of theirs invari- 
able and inflexible } Can neither they nor their descendants 1 
change things in their very nature varial)le, as dependent 
on the changeful inclinations, feelings, and obligations of 
successive generations of men If the spirit of an adopted 
religion improves those who become converts to it, and 
they reject, from conscience, customs to which their first 
convert^ ancestors adhered, must the abandoned usages be 
treated by a sort of fictio juris as still the enduring customs 
of the family ? If it be not so as to things which belong to 
the jurisdiction of conscience, is it so as to things of conveni- 
ence or interest } Surely, in things indifferent in themselves, 
the Tribunals which have a discretion and have no positive 
lex fori imposed on them should rather proceed on what 
actually exists than on what has existed, and informing 
their own presumptions have regard rather to a man's own 
way of life than to that of his predecessors. Though race 
and blood are independent of volition, usage is not (243-4). 
{Lord Kingsdawn). ABRAHAM v. ABRAHAM. 

(1863) 9 M. I. A. 195 = 1 W. E. 1 P. C. = 

1 Suth. 601 = 2 Sar. 10. 

'^"—Christianity— Converts to — Class of — Change of^ 

from Native Christian to East Indian — Permissibility — 
Proof, 

Held that it was competent to the deceased Mathew 
Abraham, though himself both by origin and actually in 
his youth a “ Native Christian,” following the Hindoo laws 

and custt^s on matters relating to property, to change his 

cla^ of Christian, and become of the Christian class to 
^^ich his wife Ijelonged, viz., the class of East Indians. 
Held further^ on the evidence, that he did so l^ecome a 
Christian of the Ea.st Indian class (244). {Lord Kin gs^ 
denvn.) AbraHAM v. Abraham. (1863) 9 M.I A. 196 = 

_ . . ^ W. E.ip. c. = lSuth. 601 = 2 Sar. 10 

thristtarnty— Converts to-C/asses of— Native Chris- 
tians East Indians Customs and usages of — Distinction, 


CONVEETS— (C^w/^/,) 

The class known in India as “ Native Christians ”, using 
that term in its wide and extended sense as embracing all 
natives converted to Christianity, has subordinate divisions 
forming again distinct classes, of which some adhere to the 
Hindu customs and usages as to property ; others retain 
those customs and usages in a modified form ; and others 
again have wholly abandoned those customs and usages, 
and adopted different rules and laws as to their property. 
Of this latter class are the “ East Indians,” a class well- 
defined in India, the members of which follow in all things 
the usages and customs of the English resident there, and 
though they cannot claim the exemptiixi from jurisdiction, 
nor the privilege of a personal Lw, which the British sub- 
jects. in the limited sense of the term of the jurisdiction of 
the Charters of the Supreme courts, enjoy, in other respects, 
in the common bond of union in religion, customs, and 
manners, approach the class of British sai)jects (240-1). 
{Lord Kingsdinon.) ABRAHAM ABKAHAM. 

(1863) 9 M. I. A. 195 - 1 W. E. 1 P. C. = 

1 Suth. 501 = 2 Sar. 10 

Christianity— Converts to — East Indians — Joint 

Family of Hindu Imw unkno7vn to. 

In an East Indian family the undivided family union in 
the Hindoo law sense of the term is unknown (244). {Lord 
Kingsdown,) ABRAHAM v. ABRAHAM. 

(1863)9 M. I. A. 195 = 1 W. E. P.C. 1 =1 Suth. 501 = 

2 Sar. 10 . 

— ^ Cfuistianity — Converts to — East Indians — Self-ac- 

qnisition of one ofShare in — Claim by his brother to 

Agreement or consent amounting to agreement to give such 
share — Proof by claimant of — AWessity. 

Where among the East Indian class of Christian con- 
verts. the defendant, a I)rother of the deceased, claimed a 
share in property acquired t>y the deceased, with the aid of 
a nucleus which was his separate, unaided acquisition, un- 
aided either by funds or labour of the defendant, he/d'tlvM 
the om/s was on the defendant to prove an agreement, or 
consent amounting to an agreement, l^etween him and * the 
deceased, to give the former the share claimed (246). i^Lord 
Kingsdown.) ABRAHAM v. ABRAHAM. 

(1863) 9 M.I.A. 196 = 1 W.E. 1 P. C. = 1 Suth. 601 = 

2 Sar. 10. 

Christianity — Hindu Convert to. See Hindu— 

Conversion to Christianity. 

-Mahomedanism — Hindu Convert to. See HINDU 

Conversion to Mahomedanism. 

Mahomedanism— Hindu family converted to * See 

Hindu family— Conversion to Mahomedanism. 

CONVEYANCE. 

Law of, in England. 

The Law of Conveyance in England depends on special 
and complicated considerations (254). {Lord Buckmaster ) 

Tilakdhari Lal V. Khedan Lal. '' 

(1920)47 LA. 239 = 48 C. 1 (21) = 26 C.W.N. 49 = 

32 C.L.J. 479 = 13 L. W. 161 = (1920) M.W.N. 691 = 

28 M.L.T. 224 = 18 A.L.J. 1074=2 P.L.T. 101 = 

22 Bom. L.E. 1319 =67 I.C. 465 = 39 M.L.J. 243. 

Style— Common words of— Meaning to be attached 

to, when not mere words of surplusage. 

Common words of style used in conveyances of any sort 
may be, and often are, words of surplusage, but when they 
are not words of surplusage they must be given the proper 
effect of their own meaning (114-5.) {Lord Dunedin.) 
Satya Niranjan Chakravarti V. Ram Lal Kavirai 

(1924) 62 LA. 109=4 P. 244 = 6 P.L T 42 = 

21 LW. 289 = 29 C.W.N. 725=27 Bom. L.E 753 - 

23 A,L.J, 712=A. L E. 1925 P.C. 42 = 86 LC. 289 = 

48 M. L. J. 328. 
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CON^VEYANCE— 

Art of, of very simple character in India. 

In India the art of conveyancing has been and is of a 
very simple character (133). {Sir Richard Couchi) GOKUL- 
DOSS Gopaldoss V. Kambux Seochand. 

(1884) 11 I. A. 126 = 10 C. 1036 (1045-6) = 5 Sar. 543. 

In Rambax v. Seochand (H I. A. 126) this Board 

observed that “In India the art of conveyancing has been 
and is of a very simple character.” What this ' Board said 
in 1884 as to the art of conveyancing in India, and the prac- 
tice in such cases, is true as to the art of conveyancing and 
the practice in such cases at the present day. {Sir John 

Edge.) Mahomed Ibrahim Hossein Khans/. Am- 
BIKA Prasad Singh. (1912) 39 I. A. 68(81) = 

39 C. 627 (655) = (1912) 1 M.W.N. 367-= 
11 M.L.T. 265 = 9 A.L J. 332 = 14 Bom. L.B. 280 = 
16 C.W.N. 505 = 15 C.L.J. 411 = 14 I.C. 496 = 

22 M.L.J. 468. 

Art of,7’ery little kncnvn or understood in country 

parts of India. 

The art of conveyancing is but little understood in the 
country parts of India. (AV/ John Edge.) GulaBSINGH 

V. Seth Gokuldas. (1913) 40I.A. 117(125) = 

40 C. 784 (797) = 17 C.L.J. 619 = 15 Bom. L. E. 613 = 
17 C.W.N. 918 = (1913) M W.N. 642 = 14 M.L.T. 55 = 

19 1. C. 521=9 N L.E. 117 = 26 M.L J. 179. 

At least outside the Presidency towns of Calcutta, 

Madras and Bombay, the art of conveyancing is but little 
understood in India, and the drafting of documents, inclu- 
ding wills, is generally of a very simple and inartificial cha- 
racter. (^/> John Edge.) SaSIMAN CHOWDHURAIN v. 

Shib Narayan Chowdhury. 

(1921) 49 I.A. 25 (36-6) = 1 P. 306 (316) = 
16 L. W. 434 = 26 C.W.N. 426 = 20 A L.J. 362 = 
36C.L.J 427=24Bom. L.E. 676 = (1922) M.W.N. 368 = 

A.I.R. 1922 P C. 63 = 3 Pat. L.ff. 133 = 
30 M.lt. 242 = 66 I. C. 193 =42 M.L.J. 492. 

^Mortgages — Art in regard to — Little h/ioion in India 

before 7'. P. Act, 

The art of conveyancing was in 1866 and in 1878 little, 
if at all, understood in India, except possilily by some Eng- 
lish solicitors practising in the Presidency towns and the 
mortgages in question were made ’before the Transfer of 
Property Act of 1882 came into force, and afforded some 
information as to how mortgages of immoveable property 
should be framed (162.) {Sir John Edge.) ABID HUSAIN 
Khan v. Kaniz Fatima. (1924) 51 I. A. 167 = 

46 A. 269 = A.I.E. 1924 P.C. 102 = 
10 O. & A.L.R. 281 = 22 A. L. J. 284 = 34 M.L.T. 78 = 

19 L.W. 703 = 27 O.C. 72 = 11 O. L. J. 427 = 
29 C.W.N. 214 = (1924) M.W.N. 657=80 I.C. 1019. 

'System of, in India — Not uniform or accurate or 

artificial. 

In India there is no uniform or accurate system of con- 
veyancing, and deeds and wills are as a rule most inartifi- 
daily drawn up, frequently by persons not pos.sessed of .legal 
knowledge. {Sir John Edge.) MOHAMMAD Ab'dUL 

Ghaniz/. Fakhr Jahan Begam. 

(1922) 49 I.A. 195 (207 8) = 44 A. 301(313 4) = 
26 0.0, 96 = 31 M.L.T. 21 = 9 O. L.J. 369 = 
27 C.W.N. 63 = 24 Bom. L.E.1268 = 20 A. L.J. 994- 
ALE. 1922 P.C. 281=37 C.L.J.1 = 68 I.C. 264 = 

43 M.L.J. 463. 

CO OWNERS. 

SeeQO SHARERS. 

COPTEIQHT. 

See ALSO COPYRIGHT ACT. 


COPYRIGHT— ((7^7/;/^^.) 

Author^ Abridgmepit of work of^What amounts to. 

An abridgment of an author’s work meaas a statement 
designed to be complete and accurate of the thoughts, opi- 
nions and ideas by him expressed therein, but set forth 'much 
more concisely in the compressed language of the abridger. 
A publication the text of which consists of a number of 
detached passages selected from an author’s work, often not 
contiguous, but separated from those which precede and fol- 
low them by considerable bodies of print knit together by a 
few words so as to give these passages, when reprinted, the 
appearance as far as possible of a continuous narrative, is 
not an abridgment at all. The learning, judgment, literary 
taste and skill requisite to conipile properly and effectively 
an abridgment deserving that name would not be at all 
needed merely to select such .scraps as these taken from an 
author and to piint them in a narrative form. {Lord 

Atkipison.) Macmillan & Co., ltd. v. Cooper. 

(1923) 51 I.A. 109 (116) = 48 B 308 = 
A. I.R, 1024 P C. 76 = 19 L.W. 290 = 
26 Bom. L. R. 292 = (1924) M.W.N. 308 = 
28 C.W.N. 613 = 22 A. L.J, 471=2 Pat. L.E. 137 = 

83 I.C. 101 =46 M.L.J. 637. 

Author — Select passages from work of — Reprint of 

— Copyright itt regard to^Right of. 

The conclusion is not correct that a publication the text 
of which consists merely of a reprint of passages selected 
from the work of an author can never be entitled to copy- 
right. For instance, it may very well be that in selecting 
and combining for the use of schools or Universities pass- 
ages of a scientific work in which the lines of reasoning are 
so closely knit and proceed with sucli unbroken continuity 
that each later proposition depends in a great degree for its 
proof or possible appreciation upon what has been laid down 
or established much earlier in the book, labour, accurate 
scientific knowledge, .sound judgment touching the purpose 
for which the selection is made, and literary skill would all 
be needed to effect the object in view. In such a case copy- 
right might well lie acquired for the print of the selected 
passages. {Lord Atkinson.) MACMILLAN & CO. LTD., v. 

Cooper. (1023) 61 I.A. 109 (118) = 48 B. 308 = 

A.I.E. 1924 P. C. 75 = 19 L.W. 209 = 
26 Bom. LE. 292 =(1924) M.W.N. 308 = 
28 C.W.N. 613 = 22 A. L.J. 471-2 Pat. L.E. 137 = 

83 I.C. 101 =46 M.L.J. 637. 

Book — Notes to — Copyright in. 

To be entitled to copyright in the not-^s added to a com- 
pilation, the notes must exhibit an addition to the work 
which is not superficial or colorable, but imparts to the lx)ok 
a true and real value over and alx)ve that lielonging to the 
text. This value may perhaps lx; rightly expressed by say- 
ing that the Ixjok will procure purcliasers in the market on 
special account of these notes. {Lord Atkinson.) MAC- 
MILLAN & CO., LTD., z/. COOPER. 

(1G23) 51 I. A. 109 (126) = 48 B. 308 = 
A. 1. E. 1924 P. C. 75 = 19 L. W. 299 = 
26 Bom. L. E. 292 = (1924) M. W.N. 308 = 

28 C. W. N 613 = 22 A. L. J. 471 = 2 Pat. L R. 137 = 

83 I. C. 101 = 46 M. L. J. 637. 

Nature of — Statutory right. 

S. 31 of the Copyright Act, 1911, provides that no person 
shall be entitled to copyright or any similar right in any 
literary, dramatic, musical or artistic work, whether publish- 
ed or unpublished, otherwise than under and in accordance 
with the provisions of this statute or any other statutory en- 
actment for the time being in force. Copyright is ther^ore 
a statutory right. {I^rd Atkinson.) MACMILLAN & CO., 

T,TD.. z/. COOPER. (1923) 61 I. A. 106 (118) = 

48 B. 308 = A. I. B. 1924 P. O. 76 = 19 L. W. 299 = 
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COPYEIGHT— 

26 Bom. L. R. 202^(1924) M. W. N. 308- 
28 C. W. N. 613-22 A. I». J. 471-2 Pat. L. E. 137- 

83 I. C. 101 = 46 M. L. J. 637. 

Protiuci from rmv material — Copyright in — Condi- 
tion — Quality or character differentiating product from 
raw mater i a I — Nccessi ty. 

It is p»> iuct of the labour, skill anti capital of one which 
must not Ik' appropriatetl by another, not the elements, the 
raw material, it one may use the expression, upon which the 
labour and skill and capital of the first have been expendetl. 
To secure copyright for this product it is necessary that the 
labour, skill and capital expended should l)e suflicient to 
impart to the product some quality or character wnich tlie 
raw materia! did not possess, and which differeniiatcs the 
product from the raw material, (f^rd Athinson.) MAC- 
MILLAN & CO., i/rn. 7-. Cooper. 

(1923)61 LA. 109(119)-48 B. 308- 
A. I. R. 1924 P. C. 76 = 19 L. W. 299- 
26 Bom. L. R. 292 = (1924)M. W. N. 308- 
26C. W. N. 613 = 22 A. L. J. 471-2 Pat. L. R. 137- 

83 I. C. 101 =46 M, L. J. 637. 

•Selections from translation of Plutarch's Life of 

Alexander — Notes to — Copyright in text of the book and in 
the notes appended to ii^Conditions. 

The appellants claimed to Ix; entitled to the copyright of 
a ceriain book entitled “ Plutarch’s Life of Alexander— Sir 
Thomas North’s Translation, edited for Schools by H. \V. 
M, Parr, M.A.” The text of the Ijook consisted of a num- 
l)er of detached passages, .selected from Sir Thomas North’s 
"I ranslation, words being in some instances introduced to 
knit the pas.sages together so that the text should, as far as 
possible, present the form of an unbroken narrative. The 
passages so selected were, in the original translation, by no 
means contiguous. Considerable printed matter in many 
instances separated the one from the other. Notes bearing 
uixjn the text were apijended to the book. The question for 
decision was whether the appellants were entitled to a copy- 
light in the text of their book and in those notes attached 

to it. 


It was found that it did not require great knowledge, 
sound judgment, literary skill or taste to be brought to bear 
upon the translation, as the passages of the translation which 
had been selected were reprinted in their original form, not 
condensed, expanded, modified or re shaped to any extent 
whatever. With respect to the notes, on the other hand, it 
was found that they were neither trifling in their nature nor 
useless ; that they made the book more attractive, the study 
of it more interesting and informing, enhanced its efficiency 
and consequently increa>ed its value as an educational 
manual ; and that the notes must have required for the fram- 
ing of their classical knowledge, literary skill and taste, 
laliour and sound judgment as to what was fitting and useful 
tt) l)e brought to the notice of school-boys and students 
al)out to enter the University. 

Ueld^ that the appellants were not entitled to a copyriglit 
in the text of their book, but that they were entitled to a 

copyright in the notes. i^Lord Atkinson.) Macmill\N 
CO., Ltd. 7c Cooper. (1923) 61 1. A. 109 = 

48 B. 308 = A. I. R 1924 P.C. 75-19 L.W 299 = 

ORr w 26 ?oin.L.B.292 = (1924)M. W.N. 308 = 

28 C. W. N. 613 = 22 A. L. J. 471 = 2 Pat. L. R. 137= 


ua 1. U. lUl - 4b M. L. J. 62 


COPYRIGHT Act (III OF 1911). 

(A<rr L OPYKIGHT.) 

It ether compilation — Copyright in 

n ge^ a oiir^ etc., to be bestowed upon composition- 
vt, necessary. 


-A'no 

■A'ath 


hat IS the precise amount of the knowledge, labo 
judgment or literary skill or taste which the author of a 
book or other compilation must bestow upon its composite 



COPYRIGHT ACT (III OF 1911)-(CW^.) 

in order to acquire copyright in it within the meaning of the 
Copyright Act of 1911 cannot be defined in precise terms. 
In every case it must depend largely on the special facts of 
that case, and must in each case be very much a question of 
degree. (^Lord Atkinson.) MACMILLAN & CO., LTD. v. 
COOPER. (1923) 51 1. A. 109 (126) =48 B. 308 = 

A. I. R. 1924 P. C. 75 = 19 Ii. W 299 = 
26 Bom. Ii. R. 292 = (1924) M. W. N. 308 = 
28 C. W. N. 613 = 22 A. L J. 471 = 2 Pat. L. B. 137 = 

83 I. C. 101 = 46 M. L. J. 637. 


S. 1 (1) — Original literary work— Meaning of. 

The word ‘ original ’ in S. 1, sub-s. (1) of the Copyright 
Act ot 1911 does not, in the expression “original literary 
work ” in that sub-section, mean that the work must be the 
expression of original or inventive thought. Copyright Acts 
arc not concerned with the originality of ideas, but with the 
expression of thought; and, in the case of ‘ literary work,* 
with the expression of thought in print or writing. The 
originality which is required relates to the expression of 
thought : but the Act does not require that the expres.sion 
must be in an original or novel form, but that the work 
must not be copied fioni another work — that it should origi- 
nate from the author. {Lord Atkinson.) MACMILLAN A 
Co, LTD. tc C OOPER. (1923) 51 1. A. 109 (125) = 
48 B. 308=A. I. B. 1924 P. C. 75 = 19 L. W. 299 = 

26 Bom. L. R. 292 = (1924) M W. N 308 = 
28 C W. N 613 = 22 A. L. J. 471 = 2 Pat. L. R. 137 = 


CORPORATION. 


83 I. C. 101 = 46 M. L. J. 637. 


{See also COMPANY.) 

Jnspectionof books of— Member's right of— A\iture 

of — Common Laio. 


On the application of a member of a corporation, the 
King’s Dench Division will, in general, grant a rule for a 
limited inspection of ilie documents of the corporation, if it 
be shewn that such inspection is requisite with reference 
either to an action then instituted or at least to some specific 
dispute or question pending in which the applicant is inter- 
ested ; but, even in this case, the inspection will be granted 
to such an extent only as may be necessary for the particu- 
lar occasion. The rule was formerly sometimes laid down 
more broadly, and the language ascribed to the court in one 
or two cases might almost lead to the inference that members 
of a corporation have an absolute right, whenever they think 
fit, to inspect all papers belonging to the aggregate body. 
Dm any such doctrine is now exploded ; and the privilege of 
inspection is now confined to cases where the member of the 
corporation has in view some definite right or object of his 
own, and to those documents which would tend to Illustrate 
such right or object. {Lord Atkinson.) DANK OK DOMDAY 
7'. SULEMAN SOMJL (1908) 35 I. A. 130 (136) = 

32B.466(476-7) = 4M.L.T. 16-8 C.L. J 103 = 
12 C. W. N. 825 = 10 Bom L. R. 636 = 5 A. L. J. 463 = 

L. ’j 366. 

Principal oHicer of. See C.P.C. OF 1908, O. 29. 

yis niajir — Rain unusual — Damage caused by 

Liability for— Negligence of Corporation— Jx)wer Canada— 
Law in. See NEGLIGENCE — ViS MAJOR. 


CORRODY. 

Meani ng of. 


(1922) 32 M.L.T. 36 (P.C.). 


Worn *>inan(lh;i . ib a woni oi ineaixva] oriciu 

properly signifying a ixiculiar right, viz., the grant by^the 
royal or other founder of an abbey of certain allowances out 

of the revenues of the oLLai/ ^ i* . 


royal or oiner tounclerof an abbey of certain allowances oul 
of the revenues of the abbey in favour of a defendant oi 

servant (51). {Sir James Colvile.) MahaRANa FaTTEH- 
SANGJl /aSWATSANGJI 7 '. Dessai Kallianraiji Hekoo 
MUTSANGJI (1873) 1 LA. 34= 21 W.R. 176 = 

10 B.H.C.B. 281 — 13 B.-L.R. 254 = 3 Sar. 306 
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CO SHAREES. 

Adverse possession— Title by— Acquisition by one 

co-owner of — Proof of — Quantum. See CO-SharerS — 
JOINT ESTATE— Ferry on— SeTT'ING up of, etc. 

(1891) 19 LA. 48 (56-7) = 19 C. 253 (263-4). 

Adverse possession against one of — Devolution by in- 

heritance of right of that cnoner on adverse possessor before 
statutory period— Effect of, on nature of his possession 
against other owner » 

Where a person has had such possession of land as to 
amount to an ouster of the two owners, each being owner of 
a moiety, and before the expiration of the statutory period 
of limitation succeeds to one moiety upon the death of its 
owner, his possession continues to be adverse to the owner of 
the other moiety, although he has become jointly interested 
with that other. (Viscount Cave.) VaraTHA PiLLAl v. 
JEEVARATHNAMMAL. (1919) 46 I.A. 285 (292 3) = 
43 M. 244 (252) = 24C-W.N. 346 = 27 M.L.T. 6 = 
22 Korn. L.E. 444 = (1919) M.W.N. 724 = 10 L.W. 679 = 

18 A.L.J. 274 = 53 I.C. 901=38 M.L.J. 313 

4 

-Adverse possession by one of — What amounts to. — 

See POSSESSION — EXCLUSIVE POSSESSION — MEANING 
OF. ri918) 9 L.W. 123 (123-4). 

Contribution between — Mesne profits — Decree against 

co-sharers for — Payments by different sharers at different 
times to discharge — Contribution in case of — Basis proper 
of. 

Where the payments by which a decree for mesne profits 
(obtained against co-sharers) was satisfied were made at 
various times, between 1883 and 1889, by the several persons 
liable, and in different proportions, while all the time interest 
was running on the balance unpaid under the decree, held, 
in a suit for contribution by the co-sharer, w’ho contributed ^ 
relatively more largely to the later payments, against the 
defendants-co-sharers, who contributed relatively more 
largely to the earlier payments, that in assessing the contri- 
bution due allowance ought to be made for the distinction. 

Each payment on account, so far as it went stopped the 
running of interest on the decretal amount ; and the benefit 
of that cessation of interest ought to have gone in relief of 
those, who made the payments, not of those, who continued 
in default. 

Their Lordships therefore directed the account between 
the parties to be taken on the principle of compounding 
interest on the total principal of the judgment debt to the 
date of the final extingubhment without regard to the sums 
from time to time paid on account, and then crediting 
interest at the same rate on each amount paid in favour of 
the party on whose behalf it W’as paid, from the date of 
payment, until the final satisfaction of the decree in 1889. 
(Sir Arthur tVilson.) JOTINDRA MOHUN LaHIRI v. 

Guru PROSUNNO Lahiri. (1904) 31 LA. 94 = 

31 C. 697(612) = 8 C.W.N. 625 = 8 Sar. 645. 

Contribution between — Mesne profits — Decree against 

co-sharers for — Shares at date of decree — Shares during 
period of wrongful possessioft — Variance behveen — Contribu- 
tion in case of — Assessment of— Basis proper of. 

R, the 12 annas shareholder of an estate and, after his 
death, his successors in interest remained in wrongful pos- 
session of the remaining 4 annas share from 1826 to 1854 
when the true owners recovered possession. In 1862, they 
instituted a suit for mesne profits from 1826 to 1854 against 
“the co-sharers zemindars of the 12 annas share” and got a 
decree in the first Court in 1875 against persons who were 
co-partners in the estate at tne date of the decree. On appeal, 
the High Court merely reduced ^the amount decreed, by its 
decree dated 1882. Between 1854 and 1882 .several changes 
had taken place in the distribution of interest amongst the 
different branches of R’s family. On a question subse- 
quently arising as to what each co-partner was liable to con* 


’ So4 

00-SHARRRS — (Contd.) 

tribute in paying off the decretal amount, the High Court 
held that this was to be determined according to the share 
which each of them had in possession from 1826 to 1854. 
Held by their Lordships that the principle adopted by the 
High Court was wrong and that the proper basis for asses- 
sing contribution was according to the shares held by the 
co-partners respectively at the date of the decree. ^ 

The cause of action in the suit for mesne profits was the 
wrongful enjoyment by the 12 annas shareholders collec- 
tively, as a part of their family estate, of property that did 
not belong to hem. The suit was brought against those 
who were co-partners at the time of its institution, and both 
in form and in substance it sought to charge them as such. 
The decree which followed was against those who were co- 
partners when it was passed; it was in effect a decree against 
the estate. The execution proceedings were directed against 
the estate. If those proceedings had gone to their legal con- 
clusion the estate would have been sold and the loss would 
have fallen on the co-partners according to their shares. 
That is the danger which hung over them if the decree were 
not satisfied otherwise, and which was averted by the pay- 
ments made. It follows that the sanje shares form the pro- 
per basis for assessing contribution. (Sir Arthur Wilson.) 

Jotindra Mohun Lahiri z- Guru Prosunno Lahiri 

(1904) 31 LA. 94 (104 6) = 31 C. 697 (611) = 

8 C.W.N. 626=8 Sar. 646. 

Contribution betw’een — Money decree — Parties liable 

inter se in stated shares for — Payments by, in various 
amounts at different dates extending over a series of years, 
to discharge — Contribution among persons paying — Interest 
— Calculation of — Principle. See CONTRIBUTION — MONEY 
Decree. (1907) 36 LA. 32 = 36 C. 303. 

Decree in fat'our of one of — Partition between him 

and his opponent on basis of — Effect of decree as 
against another sharer — Res judicata — Admissibility in 
evidence. 


The suit was brought by the appellant, a Zemindar, against 
the Government and related to chur lands formed in tlie 
Padma river. The appellant’s case was that the lands were 
re-formations on the site of his permanently settled estate, 
and that consequently he was entitled to hold them indepen- 
dently of certain settlements entered into with the Govern- 
ment by his adoptive mother and himself ; the appellant 
also claimed the return of land revenue paid by him 
under those settlements. The Secretary of State pleaded, 
inter alia, that the lands were not re-formed in situ 
and that they had not been settled with the plaintiff's 


ancestor. 

It appeared that, in a suit previou^^ly instituted against lie 
Government by a co-sharer with the appellant, a judgment 
of the Privy Council was obtained in 1906 to the effect that 
land which included the land sued for by the appell.mt was a 
part of the permanently settled estate. The appellant was 
not a party to that suit, but in consequence of that judgment 
the land had been partitioned between that co-sharer, the 
appellant, and the Government. 

that, having regard to the partition, the judgment 
in the prior suit was admissible in evidence, and that the 
Commissioner’s report in the case then before their I^ord- 
ships, coupled with the decree in the prior suit, was sufficient 
to turn the scale in favour of the plaintiff. (Lord Philh- 
more.) XaRESH xNARAYAN KOV v . SECRETARY OF 

State for India. (1923) 60 I. A. 121 (132, 133-4) = 

60 C. 446 (459 60) = A. 1. R. 1923 P.C. 1 = 
(1923) M.W. N. 611=32 M. L. T. 162 = 
28 C. W. N. 463 = 771. C. 1048 = 45 M.L.J. 444. 


Joint estate — Easement in — Acquisition by one co- 
owner of — Proof of — Quantum. See CO-SHARERS JOINT 

ESTATE — Ferry on — Setting up of, etc. 

(1891) 19 L A. 48 (66-7) = 19 C. 263 (263-4). 
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CO-SHAEERS— {Ciw»/.y.) 

Joint estate — Enjoyment of — Dispute as to — Remedy 

in case of. 

When cx>-sharers cannot agree as to how any lands held 
by them in common may be used, the remedy of any co- 
sharer who objects to the exclusive use by another co-sharer 
of lands held in common is to obtain a partition of the 
lands. {Sir John Edge,) MIDNAPORE ZEMINDARY CO., 

Ltd. V, Naresh narayan Roy. 

(1924) 61 1. A. 293(296 8)-61 C. 631 = 
26 Bom. L. E. 651 = A. I E. 1924 P. C. 144 = 
35 M. I4. T. 169 = 20 L. W. 770 = 23 A. L. J. 76 = 
(1924) M. W. N. 723 = 80 I.C. 827 = 29 C.W.N. 34 = 

47 M.L.J. 23. 

Joiftt estate — Enjoyment by shares of — Interference 

with — Caution in regard to. 

The Courts should be very cautious of interfering with the 
enjoyment of joint estates as between their co-owners, though 
they will do so in proper cases (59). {Lord Ilobhouse.) 

Maharajah Sir Luchmeswar Singh Bahadoor 7j. 
Sheik Manowar Hossein. (1891) 19 I. A. 48 = 

19 C. 253 (265) = 6 Sar. 133. 

Joint estate — Exclusive enjoyment by one of sharers 

— Right of others in case of — Ouster — What amounts to 
Where lands in India are held in common by co-sharers, 
each co-sharer is entitled to cultivate in his own interests in 
a proper and husband like manner any part of the lands 
which is not being cultivated by another of his co-sharers, 
but he is liable to pay to his co-sharers compensation in res- 
pect of such exclusive use of the lands. Such an exclusive 
use of lands held in common by a co-sharer is not an ouster 
of his co-sharers from their proprietary rights as co-sharers 
in the lands. {Sir John Edge.) MIDNAPORE ZEMINDARY 

CO., Ltd. V. Naresh Narayan Roy. 

(1924) 61 I. A. 293 (296 7) =61 C. 631 = 
26 Bom. L. E. 661= A. I. E. 1924 P. C 144 = 
36 M. L. T. 169 = 20 L. W. 770 = 23 A. L. J. 76 = 

( 1924) M. W. N. 723 = 80 I.C. 827 = 29 C. W. N. 34 = 

47 M. L. J. 23. 

Joint e.state — Exclusive possession of, by one of 

sharers — What amounts to. See POSSESSION —EXCLUSIVE 

Possession— Meaning ok. (1918) 9 L. W. 123(123-4). 

Joint estate — Ferry on — Exclusive right of one 

sharer to set up — Conditions. 

Where the defendant sets up a ferry on property of which 
he is co-owner with the plaintiffs, and no grant was ever 
made to him of the right to do so, he can only set up exclu- 
sive right against the plaintiffs by showing either that he has 
dispossessed them for twelve years, or that he has held pos- 
session adversely to them for twelve years, or that he has 
enjoyed what he claims, for twenty years, as an easement 
and as of right (55-6). {Lord Hobhouse.) MAHARAJAH 
Sir Luchmeswar Singh Bahadoor v. Sheik Mano- 
war hossein. (1891) 19 I. A. 48 = 19 C. 263 (262) = 

6 Sar. 133. 

-Joint estate — Ferry on — Setting up of^ by one co- 

(natter — Effect of^ on rights of others — Easement or title 
by adverse possession — Acquisition by one co'crwner of — 
Proof of— -Quantum . 

The respondents instituted the suit against the appellant 
in resp^t of a ferry worked by him across a river, at a point 
where it flowed through mauza B. The plaintiffs were pro- 
prietors of fourteen annas of that mauza, and the other two 
annas were vested in the defendant, who was also the 
proprietor of a factory and land in the adjoining mauza of 
R, The lands were held in several pattis, but the river- 
bed and the landings of the ferry had never been divided, 
and were on the date of the suit ijmali land of the mauza. 
The defence of the appellant was that be had an exclusive 
right to the ferry by prescription. 


CO-SHAEEES— (C^?«/f/.) 


The defendant had not excluded any co-sharer. It was 
not alleged that he had used the river for passage in any 
such vs'ay as to interfere with the passage of other people. 
It was not alleged that there ever had been any obstruction 
at the landing places. It was not alleged that the defend- 
ant’s proceedings had prevented any one else from setting up 
a boat for himself or his men, or even from carrying stran- 
gers for payment. So far from inflicting any damage upon 
the joint owners, the defendant had, it appeared, supplied 
them gratuitously with accommodation for passage. All 
that was complained of was that the defendant had expended 
money in a certain use of the joint property, and had there- 
by reaped a profit for himself. 

Heldy agreeing with the High Court, that the defendant 
had not acquired any easement or any title by adverse pos- 
session (56-57). 

Whether the facts found would, as between strangers, 

I raise the inference of adverse possession or of enjoyment of 
the ferry as an easement and as of right, is a question which 
need not be discussed. For the parties are co-owners, and 
the defendant has made use of the joint property in a way 
quite consistent with the continuance of the joint ownership 
and possession (56-7). {Lord Hobhouse.) MAHARAJAH 

Sir Luchmeswar Singh v. Manowar Hossein. 

(1891) 191. A. 48 = 19 0. 253(263-4) = 6 Sar. 133. 

Joint estate — Joint possession of — Declaration of 

right of one co-owner to — Propriety — Title of plaintiff not 
denied by defendant co-owner — Possession of all owtters 
joint all along. 

The respondents instituted the suit against the appellant 
in respect of a ferry worked by him across a river, at a 
place where it flowed through mauzah, B. The plaintiffs 
were proprietors of 14 annas of that mauzah, and the other 
2 annas were vested in the defendant, who was also the 
proprietor of a factory and land in the adjoining mauzah of 
A'. The lands were held in several pattis, but the river- 
bed and the landings of the ferry had never been divided, 
and were even at the date of the suit ijmali land of the 
mauzah. The plaintiffs prayed for a declaration that the 
river and the ferry were within mauzah B, for an injunction 
restraining the defendants from offering opposition to their 
possession, and for a declaration that they were entitled to 
get the profits of the ferry in proportion to the extent of their 
own share. 

The High Court found that the defendant had made use 
of the joint proj^rty in a way quite consistent with the conti- 
nuance of the joint ownership and possession, and that he 
had not acquired any easement or any title by adverse pos- 
se.ssion. Nevertheless the High Court made a decree decla- 
ring that the river and the ferry w'ere within mauzah B, 

The defendant had not denied the title of the plaintiffs. 
Nor did the plaintiffs, before suit, ask for anything but a 
share in the profits. Only in the suit did the plaintiffs ask 
for removal of opposition to their possession ; and only in 
the suit did the defendant, when asked to account for the 
profits of the ferry, which their Lordships found the plain- 
tiffs were not entitled to, seek to protect himself by setting 
up a title in himself to the profits of the ferry and to the 
landing places. 

Held^ reversing the High Court, that a declaration with 
respect to the posses.'sion of the ferry was, in the circumstan- 
ces of the case, not needed (59). {Lord Hobhouse.) MAHA- 
RAJAH Sir Luchmeswar Singh Bahadoor o. Sheik 
Manowar hossein. (1891) 19 I. A. 48 = 

19 C. 263(266) = 6Sar. 133. 

-Joint estate — Jote right in — Acquisition by one 

sharer of — Creation by oiu sharer of — Pcrwer of. 

No co-sharer can, as against his co-sharers, obtain any 
jote right, rights of permanent occupancy, in the lands held 
in common, nor can he create by letting the lands to cultiva- 
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CO SHARERS-i ( 


lois Hs his tenants 

llu'in. (.SV/' ,/''//// 
1/! I). 7’. NAKtSH 


iiny ii£;ht of o<»:nj)aiuy of the lands in 
K'f-r.) MIDNAPOKK ZKMINDAKY C.'O., 

Narayan Roy. 


(1924) 51 LA. 293(296 8)~51 C. 631- 
26 Bom. L.R. 651 - A.I.R. 1924 P.C. 144 - 
35 M.L.T. 169-20 L.W. 770-23 A L J. 76- 
( 1924) M.W.N. 723 - 80 I.C. 827 - 29 C.W.N. 34 - 

47 M.L.J. 23. 


Joint cstatc-^Jotc rr^hl in — Purchase by one sharer 

of — PJf'ect of — F.xtinttion of such nisht. 

A purchase ))y co-sharer of jote rights in lands held in 
coinnion by I he c -sharers will in law be held to lie a pur 
chase for ilie l^cnefit of all the co-sharers, and the jote 
rights so purchased will by the purchase be extingnisned. 
(AV;- John EilyfeJ M IDNAPORL ZEMINDARY CO., LTD. re 

Nakekh Narayan Roy. 

(1924) 51 1.A. 293 (297 8) - 51 C. 631- 
26 Bom. L.R. 651- A.I.R. 1924 P.C. 144- 
35 M.L.T. 169 =20 L.W. 770-23 A.L.J. 76 = 
(1924) M.W.N. 723=80 I.C. 827-29 C.W.N. 34- 

47 M.L.J. 23. 


Joint estate — Profit hy nse of — Riyfht of one of co 

o'iOners to make — Share of other eo-owners in such profits — 
Ri}^ht to — Condition — A’o exclusion hy co-owner making 
profitable use — Effect. 

The respondents instituted the suit against the appellant 
in respect of a ferry worked by him across a river, at a place 
wliere it flowetl through mauzah />’. The plaintiffs were 
proprietors of 14 annas of that niauza, and the other 2 
annas were vested in the defendant, who was also the pro- 
prietor of a factory and land in the adjoining niauza o( A\ 
The lands were held in several pattis, but the river-bed and 
the landings of the ferry had never been divided, and were 
even at the date of the suit ijmali land of the mauza. The 
plaintiffs prayed for a declaration that the river and the 
ferry were within mauza B, for an injunction restraining the 
defendant from offering opposition to their possession, and 
for a declaration that they were entitled to get the proHu of 
the ferry in proportion to the extent of their own share. 

The High Court found that the defendant had made use 
of the joint property in a way quite consistent with the 
continuance of the joint ownership and po >.se.ssion , and that 
he had not acquired any easement or any title by adverse 
possess on. They nevertheless declared that the defendants 
were only entitled to hold po.sse.ssion and appropriate the 
profiU of the said ferry in proportion to their proprietary 
right in the said mauzah />\ and they directed the defendant' 
to aca^unt for the profits of that ferry from date of suit. 

fields reversing the High Court, that the plaintiffs were 
not entitled to any of the profits (59). 

If the defendants’ use of the landing place.^ and tiie river 
i.s consistent with joint possession, why should the plaintiffs 
have any of the profits ? They have not earned any, and 
none have been earned by the exclusion of them from posses- 
sion. Hy the defendants’ acts they have lost nothing, aiul 
have received some substantial convenience in the shape of 
being allowed to cross free of tax. It will be time enough 
to give them remedies again.st the defendant when he 
encroaches on their enjoyment (59). {^Lord //ohhonse.) 
MAHARAJAH vSiK LUCHMESWAK SiNGH bAH.VD'IOk 

SHEIK MANOWAR IIosSEIN. (1891) 19 LA. 48- 

19 C. 253 (265 6) - 6 Sai*. 133. 

Joint estate — Cse of^ by one co inoncr to greater 

profit — Effect on joint nature of estate. 

Property does not cea.se to l>e joint merely becau’^e it is 
used so as to produce more to one of the owners who has 
incurred expenditure or risk for that purpose (57). {Lord 
Hobhouse.) MAHARAJAH SiR LUCHMESWAk SlNGH 

Bahadoor V, Sheik manowar Hossein. 

(1891) 19 I.A. 48 = 19 C. 253 (264)= 6 Sar. 133. 



CO-SHARERS — {Contd.) 

-- Mesne profits decreed against — Payment Unvards, 
from tnnds held in separate aeeonnts of sharers^— Credit as 
between them for~-Credii for amount held in separate 
ueeount of sharer or for Ins share of total amount according 
to share in property. 

.Some of the payments made in execution of a decree for 
mesne profits obtained against co-sharers had been made 
from the local Treasury, in which the money was held not on 
joint account, but on separate accounts to the credit of the 
several shareholders. In a suit for contribution brought by 
one of the sharers, wlio had paid more than his share of the 
amount of the decree, against his co-sharers, it was contend- 
ed by one of the panics that in assessing the contribution 
he should be credited witii a share of .such money pio|Xjr- 
lionate to the share to which he was entitled in the estate. 

Held, tliat he was rightly credited only with the amount 
standing to liis credit in the Treasury. {Sir Arthur Wilsonf) 
jU'liNDRA MOHUN J.AHIRI i'. GUKU RKOSUNNO 

Lahiki. (1904) 31 I.A. 94 = 31 C. 697 (611-2) = 

8 C.W.N. 626 = 8 Sar. 646. 

— —— Money received by one of, in excess of his own share 
— Suit by other co sharer for recoveiy of — Measure of 
defendant’s liability— Ix>ss caused to plaintiff by such receipt 
by defendant or amount received in excess by him. See 

Llmitaiion Act ok 1908,— Art. 62— co-Shakeks— 
.Money received hy one ok, in excess ok his own 
Shake — Suit by other co-shaker kor recovery 
OK — limitation. (1871) 16 W. R. (P. C.) 20 = 

9B.L.B. 348 (366) (P.C.) 


-Mortgage by one of — Partition between sharers snb- 

sei/nent to — Substitution of property got at, for mortgage- 
scenrity— /*ro7'ision in mortgage deed for — Validity of. 

Where there was a clause in a mortgage deed that after 
partition between the mortgagor and her co-sharers, the pro- 
perty allotted to her at that partition should ]>e substituted 
for the mortgaged properties as security, heldy tliat, if the 
mortgage va> otherwise valid, the clause would have lieen 
legally operative and would have sulijected the whole of the 
lady’s share to the mortgage (lb). ( foril Moulton.) I. ALA 

MAHABIK PERSHAI) 7'. MUSSAMA'I' Tm Hegam. 

(1914) 1 L.W. 969=19 C.W.N. 162 = 
(1915) M.W.N. 387-- 23 I.C. 642= 27 M.L.J. 13. 


Mortgage by one of, of share in esf,ifc joint and 

•ndirided but enjoyed in serera/ty — Partition between 
harers subsequent to. and allotment of different properties 
0 snort gagor — Effect of, on mortgagee's rights — Partition 
b rough Court — Partition by prh'atc arrangement — Psaud 
u — Effect — Execution purchaser of mortgagor''s share in 
ubstitntid properties — Mortgagee's rights against. 

Where, after a mortgage by a co-'^liarer of his undivitled 
hare in an estate wliich was joint and undivided but which 
V 7 L> enjoyed by the sharers not ;us members of a joint and 
individed Hindu family Init in severalty according to their 
espective ^hare.-^, but before the mortgagee.' Iiad completed 
heir title by foreclosure and the conseiiuential decree for 
)ossession, a partition effteted among the co-sharers 

indcr the pr(j\ isions <>f Iv'egulation XX of 1814 held, that 
lie mortgagees of the undivided .share would have no 
(.-.oui'se against (he laiul.s allotted to stich shaiers but must 
mrsue their remedy against the lands allotteil to their moit- 
;Hgoi, dial, as against him. they would have a ihargeon 
he whole of sneh lands, and that they would lake the sub 
et <if the pledge in the new form which it had assumed 

”l 20). 

Qua/'i, as to the exact right of the mortgagee in cases in 
.bich Ihf* security did not cover his (mortgagor’s) uiidividetl 
hare in ihe whole estate, i.e., as to which of the lands 
Hotted in substitution of his share would be subject to the 

'ledge (p. 122). 
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The representatives of the mortgagor, e.^., mere purchasers 
at execution sales of his right, title, and interest, acquire no 
higher rights than he possesses at the date of the purchase 
and the property in their hands is equally subject to the 
claim of the mortgagee. In respect of such purcliases, the 
question whether they were made with notice of the mort- 
gagee’s title is not very material (pp. 122-3). 

as to the remedy of the mortgagee in cases in which 
fraud was effected by means of the buiwara (partition) pro- 
ceedings (p, 121). 

Semble if the partition was a private arrangement and 
was intended to defeat the rights of the mortgagee, he 
would have a clear remedy against all who were parties to it 
in the Invil Court (121). {Sir E. Smith.') 

Un'JNATH I.ALL 7/. KaMOODEKN CHOWDKN . 

(1876) 1 I. A. 106 = 21 W.R. 233 3 Sar. 333 = 

2 Suth. 942. 

Mortgage by one of\ of ahare in estate joint and un- 

(thnded but enjoyed in se^eraity — Validity of — Partition of 
estate — Right of other sharers to — Effect of mortgage on, 

A sharer of an undivided moiety in two out of three 
villages forming a joint and undivided estate but enjoyed by 
the sharers, not as members of a joint and undivided 
Hindu family, but in severalty according to their respective 
shares, has power to pledge his own undivided share in 
those villages. He cannot, however, by so doing, aft'eci 
the interest of the other sharers in them, and the persons 
who take the security take it subject to the right of those 
sharers to enforce a partition, and thereby to convert what 
was an undivided share of the vs hole into a defined portion 
held in severalty fllV). {Sir Mo/itagne f. Sm/fh.\ \- 

NA'J H Cali. <■'. Ramoodkkn Chow dry. 

(1874) 1 I.A. 106 -21 W.R. 233-3 Sar. 333- 

2 Suth. 942. 


Partition — Suit for — Decree in — Effect ol — Error in 

— Remedy in case of. See HINDU \.\\v — JoiN'i' I'AMILV 

— Partition— Suit for— Dkcrek in. 


. — . -Partiun suit by one of — Exi lusi’i'e use of joint pro- 
perty by defendant co-sharer prior tu suit — Rebel appro- 
priate to plaintiff in rase of—Mesne profits or compensa- 
tion. 

In a suit by the plaintiff for partition of certain lands in 
which he and the defendants were co sharers, the courts 
below' gave a decree to the plaintiff for partition and for 
mesne profits. Their Eordships varied the decree of the 
courts Ijfclow by substituting for their order as to mesne 
profit.s an order that the defendants were to pay compen- 
sation to the plaintiff for the exclusive use by tl^e defer- 
<laiits themselves or by their tenants of the suit lands until 
partition was effected and the plaintiff’s share delivered to 
him. {Sir John Edge.) MIDNARORE ZEMIND \RV ('()., 

I/ru. 7 ^ Nakesh Narayan Roy. 

(1924) 51 I.A. 293 (303 4) -51 C. 631- 
26 Bom. L.R. 661--=A.I.R. 1924 P. C. 144 = 
35M.L.T. 169-20 L.W. 770 = 1924 M.W.N. 723 = 
23 A.L J. 76 -80 I.C. 827 = 29 C.W.N. 34 -- 

47 M.Ii.J. 23. 


Partition suit by one of — Mesne profits to plainiip 

f^f udneh., allowed — Joint possession — Decree 

'c A'/-, S. 2M of Code o! 

Symbolical possession obtained by plaintiff in cxe 
cut ton of. 

In a suit for partition and separate po.ssession by r 
CO s laiei who had l>eengiven symbolical ix)Sses.sion in execu 
tioii of a tl^ree for joint possession uiitler S. 2M of C.P, 
.o e o 1882, held, that he was entitled to mesne profits 

p''*®*' MIDNAHORE 

ZtMiNUAkv Co f/m. 71, Kumar Naki-ish Narayan. 

(1924) 29 C.W.N. 270=A.I.R. 1925 P C. 93(1). 


CO - SHARERS — ( Condd , ) 

Rent due to— Suit for, by one or some only — Main- 
tainability. See Landlord and Tenant — Kent— - 
Suit for— Co-sharer landlords. 

— Re7>eHuc sale of joint estate — Purchase fraudulent 

by one sharer at — Remedy of others in case of. 

In respect of the payment of revenue each co-sharer 
must observe such measure of candid dealing and gootl 
faith towards his co-sharers as would ensure that a sharer 
would not be tempted to make a deliberate tlefault with a 
view to ousting his co-sharer and appropriating to himself 
thfcir common property. Where a co-sharer intentionally 
allows Government revenue to fall into arrear with a view 
to the pr(q>ei ty being put up for sale and i)ur(:liases it him- 
self at such s;ile, though the sale may stand, the pun baser 
must liolil the property for the Iienefit t*f all the t o-shaicis 
according to their several interests at the ilale uf the sale. 
Fraud in its .strictest sense, that is, such fraud as would 
supiJort a common law action of deceit is not the lest by 
which to judge such tran.sactions. In the case of a pur- 
chase of the common property by one of the co-shaitri s in 

breach of his duty towards his co-sharers the remedy of the 

latter is not to sue for a declaration that the .sale and pur- 
chase aie invalid, but to sue for a declaration that the 
property purchased must be held for the benefit of all the 
sharers according to their several intert.sts at the date of the 
sale and for a decree directing the execution of a ct>n- 
veyance in their favour. Tiiey will however be entitleil to 
this relief only on their contiibuting to the expen.-ies pruperlv 
incurred by the purchaser in the purchase of tlie propniy 
together with interest thereon. 

In this case their l.ordships enunciated the above rules 
and applied lliem to a case in which property belonging to 
several sharers was purclucsed at a revenue sale on behalf 
of a minor mortgagee of a share in the pro|x;rty from one 
of the sliarers. Under this moi tgage the mortgagee was 
entitled to remain in possession of the properly morigvtg-d 
and was bound to pay the Government revenue therefor. 
The agent of the minor mortgagee intentionally defaulteil 
to pay Government revenue due by iiim and pu.- 
chased the property at the revenue sale on behall id 
the minor. It was not shown that the co-sharers were 
aware of the default or sale, //eld, that the minor mort- 
gagee could not be allowed to hold for himself the advan- 
tage gained by the default of his agent and was bound to 
hold the property for the benefit of all the co-sharers and 
the mortgagee subject to their paying him the expenses 
propel ly incurred in the purchase with interest thcieon! 
{Sir /.awrence Jenkins.) DeONaNDAN PRASl-fAD v 

jANKi Singh. (1916) 44I.A.30 = 44C 573=' 

19 Bom. L.R. 410 16 A.L.J. 154 = 

21 C.W.N. 473 = (1917d M.W.N. 265 = 

1 Pat. L.W. 294 = 25 C.Ij.J. 259-= 21 M.L.T 240 = 

6 L.W. 526 = 39 I.C. 346-- 32 M.L.J. 206. 

COSTS. 

{See also PRIVV COUNCIL— APPEAL — COSTS, COS'l*S 
OF, CO.STS OF. AND OF HIGH COURT, AND COS^rS OF. AND 
1,01' t:0UR'IS REI.ONV. 


Appeal— Costs of— Liability for— Agent— 
Suit in principal’s name by. 


^Dismissal of, on ground of want of aull oriiy 

Appeal by primdpa) again.st— I)ismis.sal of~Costs on— 
cipal’s liability for. See Principal and Agent- Agfn p 
—S un IN NAME OF PRINCIPAL. 

(1892) 19 LA. 135 (139) = 19 C. 678 (683). 


Appeal as regards mere— Right of. 

Discretion Vcstetl in court l>e!ow. {.Mr. T. Erskiue ) 

MUS.ST. KUMLE IUKF r-. T UCHMAN Da.SS NaRAIN 

Dass. (1837mvr.I,A 470 (479 80) = G W.R.69(PC = 

1 Suth. 75 = 1 Sar. lai: 
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COSTS — (Cotitd.) 

Appeel as regards mere— Right of— (O/ z/a'.) 

——Discretion not vested in court below. U/r. T. 
hrski7ic^ MUSST. KUMEE BaKE v. LUCHMUN DASS 

Nakain Dass. (1837) 1 M.I.A. 470 (479-80) = 

5 W.R. 59(P.C.) = 1 Suth. 75 = 1 Sar. 141. 

"—An ol)jection to the costs awarded by an order can- 
not be made the sole and substantive ground of appeal 
Itself. Undoubtedly, if there is a good ground of appeal 
independently of that point, the court will take it into consi- 
deration (260). {^Lord Brougham^ RAJUNDER NARAIN 

Raf.v. Bijoy Govind Sing. 

(1839) 2M.IA. 253 = 1 Sar. 263. 

{Lord Cairns,) KaNEE BISTOOPRIA PUTNADAYE 

P. Nund Dhul. (1870) 13 M.I.A. 602 (606) = 

6 B.L.R. 190 = 2 Suth. 301 = 2 Sar. 631=15 W.R. 19. 

Charity— Suit relating to. 

- ^ Costs of one party to come out of fund in dispute ^ 

while other party made to bear his mun costs — Order for. 

In a suit by one of the trustees named in the will of a 
Hindu testator against his nephew for the appointment of a 
new trustee or trustees to carry out the trusts of the charity 
established by the will and for incidental relief, the Court 
l^elow directed the neohew to bear his own costs, while it 
directed the costs of the other parties to be paid out of 
the charity fund. The Court below made the said order 
as regards the costs of the nephew on the ground that the 
nephew, who was the heir and the residuary legatee under 
the will, had on attaining age assented to the appropria- 
tion by the executors of a proper sum to answer the chari- 
table trusts, and took all the residue clear of that liability 
and nevertheless disputed in the suit the validity of the chari- 
table bequests on the ground that the property bequeathed 
was joint family property and that the testator w’as imom- 
petent to dispose of it by wdll. fields that there was no 
reason for disturbing the order of the court below (97-8). 
{Sir Arthur Hobkouse.) PUR^^ANUNDASS JEEVUNDASS 

2^. Venayakrao. (1882) 9 I.A. 86--7B. 19 ''33) = 

12 C.Ii.R. 92 - 4 Sar. 366, 

Criminal appeal — Costs of — Crown — Payment to 

accused by. 

Order for. See PRIVY (’OUNCIL — CRIMINAL 

APPEAL— Costs of. (1913) 26 M. L. J. i (8). 

Estate in dispute — Costs to come out of. 

Order as to. 

Being of opinion that the case was one in which 
it was necessary for an executor to have the judgment 
of a Court upon, their Lordships thought under the special 
circumstances, that the costs on both sides, both in the 
Privy Council and in India, should be paid out of the 
fund, the subject-matter in dispute (447). {Dr. Lushington.') 
ARBUTHNOT V. NORTON. U846) 3 M. I. A. 435 = 

5 Moo. P. C. 219 = 10 Jur. 145 = 1 Sar. 300. 

In a suit for the administration of the estate of a 

native of Burma, subject to the Burmese Buddhist law, 
their Lordships, in view of the importance of the case, and the 
difference of opinion prevailing until the decision of the Full 
Bench (in the case on appeal before them) on the questions 
at issue, directed that the costs of both parties should come 
out of the estate, though they dismissed the appeal to them. 
{Mr, Ameer Ali.) KIRKWOOD Ma THEIN t/. MaUNG 

Sin. (1924) 51 I. A. 334 (357) = 2 B. 693 = 

A. I. R. 1924 P. C. 238 = 3 Bur. L. J- 304 = 

29 C. W. N. 653 = 84 I. C. 867 = 48 M. L- J- 1. 

Government — liability of. 

Persistence in claim after several decisiotis — Eff^ect. 

The Government, having persisted in their claim after 
several decisions against them by their own officers acting as 


COSTS — {Contdf) 

Government— LlabUity Of— 

adjudged liable to pay all the costs of the case 

“ Their Lordships do not doubt that the Government in 
bringing forward this claim have acted under a sense of 
public duly ; but it is an attempt to disturb, upon insuffi- 
cient grounds, a settlement which subsisted without dispute 
for above forty years ; and the appellant has been exposed 
to a long and most expensive litigation. Under these 
circumstances the Government should bear all the costs” 
(133). {Mr. Pemberton Leigh.) RaJA LEELANUND SiNGH 

Bahdoor V. The Government of Bengal. 

(1866)6 M. I. A. 101 = 
4 W. R. 77 (P.C.) = 1 Suth. 248 = 1 Sar. 606. 

Interest on. 

— — Appellate decree — Costs of all courts awarded by — 
Interest on — Costs of each Court — Interest on, as from date 
of its decree — Right to — Appellate decree not expressly pro- 
viding for same — Executing Court — Jurisdiction to award. 

See Privy Council— Appeal— Decree in— Construc- 
tion— Costs OF ALL Courts awarded by. 

(1877) 4 I. A. 137 (142) = 3 C. 161 (169). 

Award of^Discrctionary or obligatory, 

S. 10 of C.P.C. of 1861 seems to give the Court.s a discre- 
tionary pow’er to allow interest on costs, rather than to make 
it imperative upon them to do so (143). {Sir James IV. 
Coivile.) Forester 2 /. Secretary of State for India. 
(1877) 4 I. A. 137 = 3 C. 161 (169 70) = 3 Sar. 717 = 

3 Suth. 406 = 1 P. R. 1877. 

Calculation of — Mode of — Appellate decree allowing 

costs of all courts below— Costs of each Court — Interest on, 
as from date of its decree— Right to — Appellate Court not 
expressly providing for the same— Executing Court — Juris- 
diction to award. Sec PRIVY COUNCIL — AppkaL — DECREE 
IN— CONSI RUCTION— CO.SIS OF ALL COURTS AWARDED 

BY. (1877)41. A. 137(142) = 3 C. 161(169). 

Interlocutory proceeding — Costs of— Order as to. 

Supcrscssio?i of, by subsegue/ii order as to gefteral 

costs of suit ^Former order in fauour of one party — Ixitter 
in fm'oitr of his opponcjit. 

A suit brought by the appellant for the recovery of certain 
lands was resisted by the respondents on the ground of 
limitation. The Sub-Judge upheld the plea of limitation, 

! and dismissed the suit on that ground on 31 — 7 — 1868, His 
decree was reversed on appeal by the High Court. By their 
judgment dated 26 — 4 — 1869, the High Court ordered that 
the respondents should pay to the appellant the sum of 
Rs. 2,499-13 5, being the amount of costs incurred by him 
in the High Court with interest; and further ordered that the 
respondents should pay to the appellant the costs incurred 
by him in the lower court with interest. With that order 
the suit was remanded. On the trial after the remand, the 
appellant’s suit was dismissed by the High Court by decree 
dated 10-6 — 1874, and he was ordered to pay the costs of 
the suit generally. 

On an application by the respondents for execution for 
their costs, held, reversing the High Court, that the appel- 
lant was entitled to set off against the costs claimed by the 
respondents the costs which were due under the decree of 

26—4—1869 (116). 

The ground taken by the High Court seems to be that the 
decree made on 10—6—1874, giving the whole costs of the 
suit, overrode the decree of 26—4—1869, which gives the 

costs of a portion of the suit in which the respondents had 

failed. Their Lordships think that there is no ground for 
so construing the decree of 1874. 
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COSTS— . 

Interlocutory proceeding— Costs of— Order as to 

— {Cofitd.) 

The question of costs awarded by the decree of April, 
1869, was not before the Court in 1874 ; nor is it the usual 
practice, when costs of an interlocutory proceeding have 
been disposed of, to consider that an award of the general 
costs of the suit interferes with the order disposing of those 
partial costs. It is neither the intention nor the effect of 
the decree of 10 — 6 — 1874, to interfere with the costs award- 
ed by the order of 26 — 4—1869 (116). (Sir Arthur Hob- 
house^ Radha Pershad Singh v. Ram purmeswar 
Singh. (1883) 10 I. A. 113 = 9 C. 797 = 

13 C. L. R. 22 = 4 Sar. 421. 

Judge an officer of East India Company — 
Misconduct of — Costs occasioned by. 

Order as to. 

In an appeal to the Privy Council it was found that certain 
costs had t^en incurred in consequence of the misconduct of 
the ZUlah Judge (Trial Judge). The Judge havjhg been an 
officer of the East India Company, their Ix)rdshit)s observed 
that it was worthy of their consideration how far they would 
have regard to the costs which the parties had been put to, 
in consequence of such misconduct of their Judge (328). 
(Lord Lan^dale.') JUVEER-BHAEE 7'. VUKUJ BHAEE. 

(1844) 3 M. I. A. 324 = 1 Sar. 286. 
Legal Practitioner- Fees allowed to — Appeal against. 

Right of. See LEGAL PRACTITIONER— FEES 

ALLOWED TO— APPEAL AGAIN.ST. 

(1839) 2 M. I. A. 263 (260). 

Overstatement of claim by each party— Costs in case 

of. 


Order as to. 

Where throughout the litigation the plaiiitiff.s had been 
asking too much and the defendant conceding too little, 
their Ix)rdships directed that there should be no costs in any 
of the Courts, nor of the Privy Council appeal (60). (Lord 

Hobkouse.) Maharajah Sir luchmeswar Singh 
Bahadur v. Sheik Manowar Hossein. 

(1891) 19 I. A. 48 = 19 C. 263 (266) = 6 Sar. 133. 

Preliminary point— Dismissal of suit on— Appeal 
against— Decree allowing — Costs awarded by— Items 

recoverable under. 


Decree dismissing suit ultimately awarding to defen' 

dant costs of suit generally, 

A decree dismissing a suit on the ground of limitation was 
on appeal reversed by the High Court. By their decree, dated 
26—4 — 1869, the High Court ordered that the defendants 
should pay to the plaintiff a specified sum for costs incurred 
by him in the High Court with interest ; and further ordered 
that they should pay to the plaintiff the costs incurred by 
him in the lower Court with interest. The High Court 
remanded the suit to the Court below. After the remand, the 
plaintiff's suit was dismissed, and he was ordered to pay the 
of the suit generally. The question arose as to the items 
which the plaintiff was entitled to recover under the head of 
costs incurred by him in the lower Court under the decree of 
4 — 1869, more especial^, whether he was entitled to 
r^over (1) a sum of Rs. 3,245, which was the court-fee, and 
(2) a sum of Rs. 2.490 for pleader’s fee. 

Held, that the plaintiff was entitled to recover all such 
costs in the lower Court (the trial Court) as were occasioned 
by the defence of the law of limitation, and the costs of the 
trial and hearing thereon, and of the original decree of the 

^i®n™>®sing the suit on the ground of limitation 


The court-f^ applies not only to the hearing which result- 
ed in the dismissal of the suit on the ground of limitation, 
but to the whole of (he Utigation ; and inasmuch as the 


' COSTS— (C(r///(/.) 

Preliminaiy point— Dismissal of suit on— Apjpeal 
against —Decree allowing — Costs awarded oy — 
Items recoverable under— 

general costs of the suit are awarded to the defendants, it 
would be improper that they should have to pay the court- 
fee on account of their failure in the first stage of the suit 

(117). 

As regards the sum claimed for pleader’s fee it may be 
that a portion of that should be referred to the general costs 
of the suit, and not to the costs of the hearing on the ques- 
tion of limitation (ll7). (Sir Arthur Hobhouse.) RaDHA 

Pershad Singh v. Ram Purmeswar Singh. 

(1883) 10 I. A. 113 = 9 C. 797 = 13 O. L. E. 22 = 

4 Sar. 421 

Principal— Suit by agent In name of. 

Dismissal of, on ground of want of authority — Appeal 

by principal against— Dismissal of — Costs on. See PRINCI- 
PAL AND Agent — agent — Suit in name of princi- 
pal. (1892) 19 I. A. 136 (139) = 19 C. 678 (683). 

Proportionate Costs. 

Order as to. 

I’he costs of an action in India, particularly the stamp 
duties payable on the proceedings, depend a good deal on 
the value of the thing claimed. It is accordingly the prac- 
tice of the Courts in India, when a plaintiff has recovered 
less than he has claimed, to apportion the costs in the pro- 
portion which the amount recovered bears to that which was 
claimed (575-6). (Sir James W. Colvile.') MUDHUN 
Mohun Doss v. Gokul Doss. (1866) 10 M.I.A. 663 = 

5 W. E. (P. C.) 91 = 1 1.J.N.S. 269 = 1 Sutb.644 = 

2 Sar. 202. 

Costs of parties in the Courts in India should be 

apportioned according to the course of those courts in cases 
where the plaintiff is only partially successful (665). COL- 
LECTOR OK Moorshedabad V . Ranee Shebessurree. 

(1872) 2 Suth. 661 = 18 W. E. 226. 

Success In part only — Party having. 

Right to costs of — Opposition to his entire claim by 

unsuccessful party wrong. See COSTS — UNSUCCESSFUL 

party. (1883) 10 I. A. 113(117-8) = 9 C. 767. 

Success substantial— Party having. 

Right to costs of. 

The plaintiff is entitled to succeed in the substance of his 
demand, and that being the case, there is nothing in the 
Regulations in force in India any more than in this country 
to hinder the plaintiff from recovering his costs (308). (Sir 
William H. Mauled BAMUNDOSS MOOKERJEA v, 

Omeish Chunder Raee. (1866) 6 M.I.A. 289 = 

1 Sar. 542. 

Successful defendant— Disallowance of costs to, 

Discretion of Court — Dismissal of suit on ground of 

no right in plaintiff to sue. See BOMBAY REGULATIONS — 

Suits in Civil courts Regulation II of 1800, s. 7 
—COSTS of suit. (1837) 1 M, I. A. 470 (479-80), 

Successful party— Disallowance of costs to — 

Grounds. 

False ease^Putting forward of. 

False charges of fraud, perjury, and forgery having been 
made by the respondents against the appellant, the party 
who propounded the will, their Lordships, in reversing the 
decree of the Court below, ordered the respondents to pay 
all the costs of the suit in both courts below, and of both the 
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COSTS— (C.wi'rt'.) 

Successful party — Disallowance of costs to 

Grounds— (Cw/A/.) 

appeals to Her Majesty (122-3). {Lord A’i >, s^sdmini.) .\ANA 
NURAIN RaO V. HUREE PUNTH liHAO. 

(1862) 9 M. I. A. 96 " 1 Sar. 843 = Marsh. 43?. 

Faist' andeucc — Fseof, 

I hope that, if religion has not sufficient moini influence 
on the minds of Hindus to prevent them from ^up(>>rting 
their claims liy perjury and forgery, self-intoresl will : nnd 
when they leain that the (ailing peijured witnesses or 
producing forged documents, will he visited with costs, I hope 
we shall ha\e less reason to complain of parties attempting 
to avail themselves of those wicked means of supporting oV 
defending causes, {/.oni ll’yfifoni.) SuTHOtxUJN Sii'i - 
PU'ITV 7'. SAnri'RA Dvf:. (1835) 5 W. R. 109 (P. C.)~ 

1 Suth. 36 (38) = 2 Knapp. 287. 


While sustaining the apix;llant’s ap|)eal and dismis.sing 

the respondent’s suit, their Lordships disallowed to the 
appellant the costs ai the appeal to them and the costs of all 
proceedings in the courts below, liecause he had fooIMiIy 
and wickedly attempted to support a just case by false 
evidence (l50). {I.ord Turm-r.) RaNEF. SI'kNO" 

MOVEE7'. Maharajah Su'iteeschunder Rov. 

(1864) 10 M. I. A. 123 - 2 W. R. 13 2 Sar. 60 - 

1 Suth. 548. 


Fniiidulcut conduct and false alic^aii.'ns of that 

party — Liti y^ation caused by. 

In a case in wliich their Lordships were of opinion that 
the false allegations and the fraudulent conduct of the defend- 
ant forced the plaintiff into litigation w hich would have been 
avoided but for such false allegations and fraudulent c( n 
duct, and that the conduct of the defendant throughout in 
the litigation was such as to disentitle him to any costs 
either in the appeal to the Privy Council or in either of tlie 
('ourts below, their Lordships, while dismissing tlje plain- 
tiff’s appeal, directed that the defendant should not have 
any costs of the api>eal to the Pri\y (’dunci! and (hat 
neither party should have any costs in either (‘ouit below 
(2*40). {Sir John Edi^e.) M.\R^' LIMAN IIIRA DiA'I r . 

Kunwar Dk’.hijai Singh. (1917)42 1. C. 236 

21 C. W. N. 1137 (1142L (1917) M. W. N. 636 

7 L. W. 133. 

Successful party— Right to costs of. 


Ride as to. 


As regards costs, the general rule should be that tliey 
followed the event of the verdict (136). (4//-. /hiran I'arkc.) 
DOOEUBUASS PE'ITAMBEKDASS 7'. Raah.om. Thac 

KOORSEYDASS. (1850) 5 M.I.A. 109 = 7 Moo. P.C.239 

Perry. O. C. 232 - 1 Sar. 403. 

The general rule as to the costs of litigation is, that 


where an appellant succeeds he gets the costs of the appeal, 
and that where a respondent succeeds he gets the costs (26). 
{ford Blackburn.^ CHGORaMUN SiNGH 7'. ShaIK 
Mahomed All (1882) 9 I.A. 21 = 11 C.L.R. 1 = 

Bald. 426 = 4 Sar. 329. 

Succes.'^.ful plaintiff — Disallowance of costs to— 

Grounds. 

■Separate suits unnecessary though not barred by res 


~ j ^ j - ' 

judicata — Costs of subseejuent suit in case of — Disalfavance 
of. 

Where, in a case in which, though the trial Court held 
that the claim was not barred by res judicata^ it rlisallowed 
the costs of the suit to the successful plaintiff on the ground 
that the relief prayed for could have l)een obtained in the 
prior suit if the plaintiff had not committed an eiioi in liis 
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COSTS — {Contdf) 

Successful plaintiff— Disallowance of costs to 
Grounds— (C(7«w.) 

plaint in that suit, and that full costs had been given to him 
.n that suiy,eW. that that was a .sufficient fo° no! 

allowing the plaintiff his costs of the subsequent suit (194) 

^Str luchard ( ouch.) IvAI.l KRISHNA TaGORF v .SeGRF 
TARV of St.-\TE EOK INDIA. (1888) 15 I A ^8^-^' 

16 C. 173 (183 4) = 5 Sar. 237. 
Suit. 

« 

Cost, liahility for _ />r,y,i,io„ i„ 

comfronnsc o, snU /or-Cosls of proerd i „ /.y 

plonilUl niiproporly io,p.:„-/n„y: >o,i, p, omi so hhuL/od 

/ // • 

A decided agieenient for the setilement of a suit brouoht 
by the plaintiff-appellant provided for the costs of the oii t 
as follows :— “The costs of the Court are agreed to be at 
tlie responsiliility of tlie deLndants.” 

Held tliat, if the appellant hail performed his part of the 

iecei\ e the amount 

stipulated to be paid to him by the defendants unde! the 
agreement of compromise quite free from any chaigeof 
costs, and the defendants would have to j)ay the costs of the 
(.'ourt at least. 

/AA/. further, that the defendants were not. however, 
le.sponsibie for ail the costs which afteiwards arose in conse- 
quence of the unsucce.ssful and apparently most unjust 
litigation in reference to the claim which the appellant 
instituted and carried on for the purpo.'ie of freeing himself 
from the obligation which he had entered into by The agree- 
ment of compromise (134-5). {/.ord /.an^da/e.) Ml'NNI 
Ram Awastv ?■. Sheo Churn Awastv 

(1846) 4 M l, A, 114 7 W.R. 29 (P.C.)'- 1 Suth. 16G 

1 Sav. 323. 


'f-f feruo, „.t pony to suit 
— Maintai nobility — f.nittish lar,'. 

Hy English law an action cannot he maintained anainst 
a tljird person on the ground that he was a .nover of, and 
had an interest in the suit, in the alisence of malice and 
want of p.obable eause ( (Si,- Monfayue F. Smith.) 
1\AM (.OO.MAR ( (X)ND(J0 7. ChUNJ)EK (.‘anto M(;okek- 

JKE. (1876) 4 I.A. 23 = 2 C. 233 (260) =3 Sar. 654 = 

3 Suth. 361. 

Defendant’s costs of, on clismis.sal of suit on ground 

'V*. plaintiff to institute .suit — Disallowance of — 

Validity of — Discretion as to. AVc Hr)AIBA\' R EtJUJ.A'I IDNS 
— Suns IN Civil. f’OUR'lS REGU/.ATION n OF ISOO. 

"• (1837) 1 M. I. A. 470 (479 80). 

Interlocutory proceeding in — (.H»sts of --Order giving, 
to one party- — (’osts of suit generally — Order subsequeut 
giving, to his oi)ponent — Eoniier order if superseded by 
latter. See Cosis — iNTEKI.OCU'rOR V RROCEKDING. 

(1883) 10 I. A. 113 (116) 9 C. 797. 

Person not a party to — fiability of. /,■>/■ costs of suit 

— ('hampertous ai^rcemcni betiK'en him nnd defeated party 
on record — I/e bein^ real actor in suit and acquiring 
in e Si in it — .l/a/ite and roant of reasonable cause ’Absence 
of. 

The appellants sued to recover from the res|x)ndent the 
costs w hich had been directed to be paid to them in a litiga- 
tion brought by one .J/aml his wife against the apptJIants 
but which the appellants were unable to recover from 4/and 
his wife on the ground of their poverty. 

The re.sponclent was not a party to that litigation. 
Though the appellants alleged in their plaint that the suit by 
4/ and his wife was brought or instigated by the respondent 
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COSTS— 

Suit — {^Conid^ 

maliciously and without probable cause, those allegations 
were not proved. The appellants contended that the action 
against the respondent was nevertheless maintainable on 
either of two grounds: — (1) That the respondent had entered 
into an agreement with M and his wife regarding the sub- 
ject-matter of their suit against the appellants, that that 
agreement and the acts of the respondent amounted to 
champerty, or were otherwise illegal as being against public 
policy, and that the appellants had suffered special damage 
from them ; and (2) that the respondent was the real actor 
in the former suit and had an interest in it, and was, there- 
fore, responsible for the costs thereof. 

I/eldy that the suit was not maintainable upon either of the 
grounds suggested (47-8). 

Assuming that the contract between the respondent and 
M and his wife/vas unconscionable, and one which ought 
not to have l)een enforced against M and his wife, no action 
could arise to the appellants therefrom against the respon- 
dent for the losses and costs of that litigation (47-8). 

Again the facts that, under his agreement with M and his 
wife, the respondent acquired an interest in the subject- 
matter of that litigation, that he agreed to supply all the 
funds required to carry it on, and that he obtained the 
virtual conduct of the proceedings, created no legal privity 
Ijetween him and the appellants from w hich a promise can be 
implied on the part of the respondent to pay the appellants 
the costs of the former suit, on which an action of contract 
can l)e founded ; nor does that state of things establish a 
legal wrong, for the former suit was brought without im- 
proper motives, and upon reasonable cause < 48). 

lleldy further, that the fact that, pending the api>eal to 
the P.C. in the former suit, the respondent purchased all the 
rights of M and his wife in the prt)|>erty and the suit did not 
make him liable for the costs of the appeal to the P. C. 
(49-50). i^Sir Montagm’ E. Aw/M.) KaM COOMAR 

COONDOO V. CHUNJJEK CANTO MOOKEKJEE. 

(1876) 4 I. A. 23 = 2 C. 233 (267 9) = 3 Sar. 654 = 

3 Suth. 361. 

Person not a party to — Liability ofy for costs of suit 

— English laio. 

The instances in which persons other than parties to the 
suit have been held liable to costs in England, have l)een 
principally those of solicitors, over whom the Court exer- 
cises disciplinary jurisdiction. The Courts have also ordered 
the real parties to pay the costs in actions of ejectment, 
originally on the ground that that action w'as in form a ficti- 
tious proceeding, and having once assumed this power they 
have continued to exercise it in the actions substituted for 
that of ejectment. Again, the Courts, it has been said, 
would so interfere in case of any contempt or abuse of pro- 
ceedings (49). {^Sir Montague E. Smith.) RAM COOMaR 
COONDOO?^. CHUNDEK CANTO MOOKEKJEE. 

(1876) 4 I. A. 23=2 C. 233 (269) = 3 Sar. 654 = 

3 Suth, 361. 

-Preliminary point — Dismissal on —Appeal against — 

Decree allowing-^ ?osts awarded by — Items recoverable 
under — Decree dismissing suit ultimately awarding to 
defendant costs of suit geneially See Co.S'r.S— P relimin- 
ary POINT. (1883) 10 I.A. 113 (117) = 9 C. 797. 

Unsuccessful party— Liability for costs of. 

Opponent successful only in part but opposition to 
his entire claim wrong. 

Even in a case in which the appellant did not wholly suc- 
ceed, their Ix^rdships heldy in view of the fact that the whole 
of his claim was opposed in the Court below on an entirely 
wrong ground, that there was no sufficient reason foi 
•departing from the sound general rule that the defeated 

52 


GO^r%~~{Contd.) 

Unsuccessful party— Libility for costs oi—iContd.) 

party should pay the costs. {Sir Arthur Nobhouse.) RaDHA 

Pershad Singh ?». Ram Purmeswar Singh 

(1883) 10 I A. 11S(117.8)=9 C. 797 = 

13 C. L. R. 22 = 4 Sar. 421. 

Will— Construction of— Suit for. 

(ostsof. See HiNUU I.AW— Will— CONSTRUC- 


TION OF— Suit for— cosjs of. 

COUNTER CLAIM. 

See alsflC. P. C. OF 1908, O. 8, R. 6. 

-Agent— Security cIe|)ositetI by. with principal for 

latter’s monies in his hands in the matter of the agency 

Set-off or counter-daim in respect of—AgeiU’s right of, as 
against party taking over fiom principal benefit of sums due 
by agent. See PRINCIPAL AND AGKN'I — AGENT— SeT- 

(1920) 15 L. W. 201. 

Pu nj ab — Ai I m is si bi lity i n . 

A counter-claim in the Punjab is not admissible. {Lord 
Dunedin.) KaNHANA J.AL v. NATIONAL RANK OF 
INDIA. I.TD. (1923) 50 I. A. 162 (170) = 

4 Lab. 284 = 33 M. L. T. 349 = 
25 Bom. L. R. 1248 - A. I. E. 1923 PC 114 = 
28 C. W. N. 689 - 40 C. L. J. 1 = 75 I. C. 7 = 

45 M. L. J. 497. 

COURT. 

{See also JUDGE.) 

7 , of—Constrm-tion — Pali dating Construction— 

A ecjss/ty. 

Vv hen an act of a Court ran be so construed as to ha\ e an 
operatton consistently with law , it would be contrary to ordi 
nary rules of construction to attach to it another significa 

tion which would altogether destroy its effect (539) ( s’ir 

.^fontagne E. Smith.) SaKODA Prosaud Mill i igf - 
Euchmeeput Singh Dooc.ur. ^ ‘ ' 

(1872) 14 M. I. A. 529 17 W. R. 289 = 
10 B. L. R. 214 = 2 Suth. 560 = 3 Sar. 77. 

ought not to injure any of suitors 
A Judge should always be vigilant not to allow the art of 
the Court itself m do wrong to the suitor (U'" 

NATH PERSHAD. (1871) 14 M. I. l = 

7 B. L. R. 186 = 2 Suth. 434 = 2 Sar. 656 = 

R- & J.’fi No. 10 (Oudh). 
See C. P, c. OF 1908, s. 144— Decree reversed 
ON APPEAl.-.9A7///.f ^uo. (1922) 49 I. A. 361 (355 6) ~ 

. A 2 Pat. 10(16). 

•»>' 7 ^Sreemem of parties as to-I ocal 
vis.t-Courtssuggestnm as to-Consent to-ProceedinTtf 
amounts to such an ngreemenf. See Appeai T o^a/ 
VISIT. (1907) 34 I. A. 115 (124) = 31 1 3W (39p) 

of~r.ou!:e,ious:h to any offender 

The arm of the Court is long enough to reach the offen- 
der, whatever his po.s.tmn may l,e. Uord Macna^/,dn\ 
hlSCHKIt V. SECKE'I AKV OF STATE EOK INDIA ' 

(1898) 26 I. A. 16 (29)= 22 M. 270 (283) = 

3 C. W. N. 161 = 7 Sar. 4k 

Case stated to — Order of Court ou-^'idrnsorAt 
Pinal— Test- ^'OpinioiC of Court— ^Jdecision or deiermin 
at ion ’ of Court— Case stated for—Distiuctioiu 

The fact that the functionary who states a soecial raco e 
the opinion of the Court is or is not honncUo act 
does not nece.ssanly determine whether the order ‘ an.i i” 

Sion of the Court is or is not merely advisory fn r. i 
determine whether an or.ler made by a Court on" ■■ 
stated is final or merely advisory, it is nece.ssary 7exL^fn"^ 
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COURT — ( Contd?) 

closely the language of the enactinent, whether statute, rule 
or order, giving the power to state a case. 

When a case is stated for the “opinion” of the Court, that 
would serve prtma fade to indicate that the order made by 
the Court was only advisory. Where the case is referred 
for the decision” or ‘‘determination” of a question, there is 
a prtma fane difiiculty in holding that the order embodying 
this determination or decision is advisory, but the use of 
these words or one of them is not decisive. {Lord Atkinson.') 

Tata Iron and Steft, ('o. v. Chief Revenue 
Authority, Rombay. (1923) 50 I.A. 212 (224-5) = 

47 B.724 (739-40) - 21 A. L. J. 675 = 
A. 1. R. 1923 P. C. 148 = 25 Bom. L. R. 908 = 
18 L. W. 372 = (1923) M. W. N. 603 33 M.L.T. 301 = 
9 0. & A. L. R. 783 = 28 C. W. N. 307-39 C.L.J. 16 = 

74 I. C. 469 = 45 M. L. J. 295. 

Competent jurisdiction — Court of. Sec C. P. C. OF 

1877, S. 13, Court of ('ompetent Jurisdiction and 
C. r. C. OF 1908, s. 1 1 — Court of competen r Juris- 
diction. 

Concurrent jurisdiction — (*ourt of. Sec JURISDIC- 

'I ION — Concur REN']' JuRisniC'noN. 

(1882) 9 I. A 197 (203 4) = 9 C. 439 (444 6). 

nci ision of — hffeet of — Deelaration of law as it had 

existed' — Enacting law for first time — Statute— Effect of — 
Distinction. 

The decision of a court ought not to be treated as if it 
were a statute which imposed law for the first time. It is 
nothing of the sort. It is declaratory of the law as it had 
existed (221). {Lord Dunedin.) UALWANT RaO 7.-. BaJI 
Rao. (1920) 47 I. A. 213 = 48 C. 30 (42) = 

25 C. W. N. 243 = 18 A. Ii. J. 1049 = 
(1920 ) M. W. N. 483 = 28 M. L. T. 157 = 
12 L. W. 679=22 Bom. L. R. 1070 = 57 I. C. 545 = 

39 M. L. J. 166. 

Deed in favour of — Propriety. See COURT — SUIT 

BY OR AGAINST. (1919) 46 I. A. 228 = 42 A. 158 (167). 

Discipline — Pcrwcr of — Pfei^lect and delay— Perwers 

of checking — Necessity. 

Their Lordships are fully sensible of the necessity of leav- 
ing the judges in India with ample power of discipline, and 
means to check neglect and delay. {Lord Phillimore.) 
LACHMI NARAIN MARWAKI r . HAE.M AKIJND MARWARI. 


COURT — {Contd .) 

judgment. {Lord Alacnaghten.) MAHOMED KaLA Mea z/. 

Harperink. (1908) 36 la. 32(37) = 36C. 323(334) = 
5 M. L. T. 126 = 9 C. L. J. 165 = 13 C. W. N. 249 = 
11 Bom. L. R. 227 = 6 A. L. J. 34 = 5 L. B. R. 26 = 

II. C. 122= 19 M. L. J.116. 

Injury to suitors — Duty to avoid. See COURT — ACT 
OF, OUGHT NOT TO INJURE ANY OF SUITORS. 

- Invalid order — Recalling and cancellation of — Power 
and duty of Court. See C. P. C. OF 1908, S. l5l— IN- 
VALID ORDER. (1871) 14 M. I. A. 40 (47-8). 

■ Judicial notice — Duty to take — Statute — Provisions 

of. See Arbitration — Award — Decree in accord- 
ance WITH — Validity — Award made after, etc. 

(1891) 18 I. A.51(68) = 13 A. 300. 

Judicial notice — Poiocr to take — Gervernment sale at 

Calcutta — Opium to he sold at — Ownership of . 

We must take judicial notice that the opium to be sold 
at a Government sale at Calcutta was the property of the 
Government of India, and that the produce was to form 
part of the public revenue ('348). {Lord Campbell.) RaM- 
LOLL THACKOORSEYDA.SS r-. SOOJUMNULL DHOND 

MULL. (1848) 4 M. I.A. 339 = 6 Moo. P. C. 300 = 

Perry O. C. 193 = 1 Sar. 3©1. 

' Judicial notice — Piwer to tike —Political change in 

neighbouring state. 

Quaere., whether a Court can take judicial notice of a poli- 
tical change in a neighbouring state (994). (Lord Sumner.) 
Ibrahim v. Emperor. (1914) 1 L. W. 989 = 

18 C. W. N. 705 = 23 1. C. 678=16 Cr. L. J. 326 = 
(1914) A. C. 699 = 4 Or. L. R. 226 = 3 Con. L. E. 187. 

■ Jurisdiction of. See JURISDICTION. 

Justice — Administration of. See JUSTICE. 

Law — .Administration of — Duty as to — Policy — 

Topics of — Consideration of — Propriety. See COURT — 

POLICY (1926) 30 C. W. N. 961. 

-Law— Application of. .SVc Law-^AppliCATION OF. 

I — Law — Declaration of, with reservation of rights 
acquired under different view of it — Power of. See LAW — 

Court’s declaration ok, eic. 

(1899) 26 I. A. 113 (162) =22 M 308 (430). 

Law — Function in regard to — Declaration of law — 

Alteration or enactment of it. See LAW — COURT’S FUNC- 
TION IN REGARD TO. 


(1924) 51 I. A. 321(325) = 4P. 61 = 
29 C. W. N. 391 - A. I. E. 1924 P. C. 198 - 
20 Ii. W. 491 = 35 M. L. T. 143 = 26 Bom. L. R. 1129- 
22 A. L. J. 990 = 5 Pat- L. T. 623 40 C. L. J. 439 = 

1 O. W. N. 629 = 10 0.& A. L R. 1033 = 
(1924) M. W. N. 707 = 81 1.0.747 = 47 M. L. J. 441. 

Executive — Suggestion to — Weight due to — Crimi- 
nal case — Accused — Consideration of case of — Suggestion 

as to. See CRIMINAL CASE— ACCUSED— CONSIDERATION 

OF CASE OF. (1862) 9 M . I. A. 168 (194.) 

Highest Civil jurisdiction — Court of- See APPEAL 

TO Queen in Council — Act II of 1863, S. i — C on- 

Sl'RUCTlON. (1877) 4 I. A. 178 (183) = 

3 C. 522 (527). 

Highest civil jurisdiction in province--Court of — 

Final judgment of — Meaning of — Affirming judgment of a 
Court made final by statute if within — Reversing judgment 
of that court not so made final — Effect. See P. C. — APPEAL 
— Competency OF— COURT OF HIGHEST civil juris- 
diction IN Province. (1877) 4 I. A. 178 (183) = 

3 C. 622 (527). 

Honesty of — Standard of — At least that of liti gant . 

The court must at any rate not fall below the standard of 
honesty which it exacts from those on whom it has to pass 


Legal rights — Decision on — Duty as regards. 

The duty of a ('ourt of Law is to decide upon legal rights, 
and it best discharges that duty when it strictly confines 
itself to its performance. {Mr. Baron Parke.) KiRT 

Chunder Roy v. The Government and others. 
(1837) 1 M. I. A. 383 (403^ = 6 W, R. 41 (P. C.) = 

1 Suth. 63 = 1 Sar. 131. 

■ Legislation — Need for and lines of — Suggestions as 

to. 

Their Lordships deeni it right to observe that this state of 
the law (on mortgages by conditional sale) is eminently un- 
•satisfactory, and one which seems to call for the interposition 
of the Legislature. An Act affirming the right of the mort- 
gagor to redeem until foreclosure by a judicial proceeding, 
and giving to the mortgagee the means of obtaining such a 
foreclosure, with a reservation in favour of mortgagees 
whose titles, under the law as understood before 1858, had 
l^ecome absolute, before a date to be fixed by the Act, would 
probably settle the law, without injustice to any party (255). 
{Sir James W. Colvile.) THUMBUSWAMV MUDELLY v. 

Mahomed Hoosain Rowther. (1876) 21. A. 241 = 

1 M. 1 (23) = 3 Sar. 631 =3 Suth. 198. 

Legislature — Functions of — Usurpation of. See LE- 
GISLATURE — Functions of — Court’s usurpation of. 

(1876) 2 1. A. 241 (263-4) = 1 M. 1 (21-2)* ' 
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COUET— 

legislature — Where Legislature has stopped, the 

courts must stop. S^e LEGISLATURE— COURT— WHERE 
LEGISLATURE, ETC. (1872)14 M. I. A. 496 (628). 

Local visit — Suggestion as to — Consent of parties to 

— Effect of — Arbitration by Court — Agreement for — Con- 
sent if amounts to — Decision of Court based on such inspec- 
tion and ignoring evidence in case — Legality of. .SVr APPEAL 

—local visit. (1907)34 I. A. 116 (124) = 

31 B. 381(392). 

Mistake inadvertent of — Rectification of — Power of. 

See c» P. C. OF 1908, S. l5i — M istake inadvertent 
OF COURT. (1913) 40 1. A. 161 = 35 A. 331 (337). 

Moral obligations^Concern with— Legal rights — 

Basis of— Acts of grace— Repetition of— Effect. 

From these fac^, if they existed, moral obligations (with 
which this Board is not concerned) may arise, but the mere 
repitition of such acts of grace cannot per se create legal 
right to their continuance (239). {Lord Atkinson.) SECRE- 
TARY OF State for India v. Bai Rajbai. 

(1916)42 LA. 229 =39 B. 625 (649) = 
19 C. W. N. 1087 = 18 M. L. T. 179 = 
17 Bom. L. R. 730 -13 A. L. J. 963 = 2 L. W. 731 = 
(1916) M. W. N. 663- 30 I. C. 303 = 29 M. L. J. 242. 

Officers of — Conduct of — Influence of, by personal 

const derati ons—S iispici on as t o—E reedotn from —JVece s- 
sity. 

It is of great importance in all countries, and more parti- 
cularly in a country like India, that no officer of a Court of 
Justice should be even exposed to the suspicion, that in the 
discharge of his official duties his conduct may be influenced 
by any personal consideration ; and when there is room for 
the operation of sinister motives, the belief of their opera- 
tion can hardly be excluded from the minds of the parties 
(346), (Mr. Pemberton /.eigh.) KekAKOOSE SekLE. 
(1844) 3 M. I. A. 329 =4 Moo. P. C. 469 = 1 Sar. 286. 

Oflicers of — Lea from suitors — Receipt of, in accord- 
ance with practice of predecessors — Dismissal for — Lega- 
lity of. ^ 

In almost every Court of Justice it has happened that in the 
progress of time, and unnoticed by the Court, the practice of 
receiving from suitors sums not legally sanctioned, but which 
in themselves are reasonable, and would have Ijeen sanction- 
ed if duly noticed, has grown up, together with the practice 
of receiving sums which are both illegal and unreasonable, 
and which would have been forbidden if duly noticed. Such 
practice having been followed by one officer of the Court 
after another, who succeeded his immediate predecessor, be- 
comes at length, in the absence of any reference to a duly 
established title, a sort of evidence of right, or supposed 
nght, and the office is innocently accepted upon the notion, 
and on the reliance, that the right was established, by the 
usage which has been acquiesced in, and prevailed under the 
all^atur of the Judges. When a practice of this sort comes 
under observation, it is the duty of the Court to exercise, or 
procure the exercise of a legal authority to retrench fees, if 
jwt legal and reasonable, and to establish fees which may 

r though not legal, until duly sane- 

loned. But in consideration of such circumstances, it ought 
o be carefully observed, that an officer, following the steps 
o ms prraecessor, may have received fees, which ought not 
o nave been allowed, or continued, may, nevertheless, not be 
]usUy chargeable with any corruption oc^^moral guilt (231). 
n an appeal by the late Master of the Supreme Court of 

ku ^ order of that Court dismissing him from 

o ce of Master, for alleged official misconduct in the 

*k*f *k” costs, in a particular cause, it appeared 

e had, in conducting himself as he did, 

followed the example of those who went before him and i 
under circumstances which might reasonably lead him to ' 


COURT— (C^w//^/.) 

think that the past allowance of such fees as were collected 
by him amounted to an authority to him, to allow, charge 
and receive them, and that he was not • guilty of wilful cor- 
ruption or fraud, or grave misconduct. 

Held that, in the absence of any evidence of wilful corrup- 
tion or fraud, or grave misconduct, the appellant ought not to 
have been dismissed from his office, though the fees impro- 
perly received by him might have been prohibited or dis- 
allowed for the future by proper authority (232). 

If the fees w’ere improper, it was the duty of the Court to 
prohibit the allowance of them for the future, but in the 
absence of misconduct by corruption, or disobedience proved, 
it does not appear to us to have been the duty of the Court 
to have dismissed the appellant from his office (232). (Lord 
r^angdale.) MiNCHIN, In re. (1847) 4 M.I.A. 220 = 

6 Moo. P.C. 43. 

'Oflicers of — Integrity of — Standard of, required. 

The administration of justice must be kept most pure, and 
free from suspicion, and the public, who are so deeply in- 
terested in the due discharge by the officers of Court of the 
duties incident to Lheir offices, are entitled to require, tliat 
those to whom such great interests are submitted, should 
be free from all suspicion of disregarding the sacred obliga- 
tion of duty or of being tempted, for any convSideration, to 
give their sanction to statements specious in appearance, but 
in fact and reality, erroneous and deceptions (159). (Dr, 
Lushington.) WILLIAM PATRICK GRANT, In re. 

(1860)7 Moo P. C. 141. 

Oflicers of — Misconduct of— -Charge of — Inquiry 

into— Court* s duty. 

When a charge of this most grave character was brought 
against an officer of tlte Court placed in a situation of great 
importance to the due administration of Justice, which, if 
the charge were true, he ought not to have been permitted 
for a single hour longer to retain, it would naturally be ex- 
pected that a most strict inquiry would be immediately made 
by the Court into the truth or falsehood of this charge. Vet, 
as far as their Lordships can discover, not the slightest 
notice appears to have been taken of it (108). 

H.B . — The question in this case was as to the genuineness 
of a will. The officer referred to above was a clerk of the 
office of the Judge by whom the suit was tried, and employed 
as English translator. The charge against the officer was 
that he wanted a brilje for deposing to the will and threa- 
tened to throw obstacles in the suit, if his proposal was not 
accepted. Petitioner (the party propounding the will) pre- 
sented a petition to the Court to the above effect and yet no 
action was taken on it. (Lord ICingsdoivn.') NANA 

Nurain Rao V. Haree Punth Bhao. 

(1862) 9 M.I.A. 96 = 1 Sar. 843 = Marsh. 436. 

Officers of —Misconduct of— Suspension or dismissal 

for. See SUPREME COURT — OFFICERS OF. 

Oflicers and solicitors of— Extortions upon suitors by 

^^Prevention of— Duty as to. 

We undoubtedly consider it to be the duty of those who 
preside over the Courts and offices of justice, to use their ut- 
most vigilance and endeavours, to prevent any extortion upon 
suitors, and to take care that every fee or sum of money, 
which is sought to be r^eived by the officers and solicitors, 
has a legal sanction for its receipt, and that no more than 
the sum legally sanctioned should be received (230-1). (Lord 
Langdale.) MiNCHIN, In re. (1847) 4 M. I. A. 220 = 

6 Moo. P.O. 43. 

Opinion of, on case stated to it — Order of Court on- 

Advisory or final— Test. See COURT— CASE STATED TO 

(1923) 60 iJk. 212 (224 6) =47 B. 724 (739-40). 

Order of — Ambiguity in — Validity thereof— Pre- 

sumption in favour of. 
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COURT— (Cw/Zfl'.) 

Where there is an ambiguity as to tlie effect of a judicial 
order, it is to be presumed that that was done which the law 
required and tliat construction ought to be adopted which 
will give effect to that presumption. {Lon! Robertson.') Rai 

Radha Kishen 7'. Collector of Jaunpore. 

(1900) 28 I.A. 28(33) = 23 A. 220 (226) = 
5 C.W.N. 153 = 3 Bom. L.R. 78 - 7 Sar. 800 = 

11 M.L.J. 65. 

Cl (ici of OoverniTieii tVs disobedience of — Improba- 
bility of. A\v Government— C oxjRT’.s order. 

(1898)26 I.A. 16 (29) = 22 M. 270(283). 

Order against paity without hearing him— Making of 

— Propriety. AV,- MaXLM — Alteram partem. 

(1906) 33 I. A. 134 (138) = 33 C. 1178 (1182). 

■ Policy — 'Poptes of consideration of — Propriety. 

The question which their Lordships have to consider is 
whether the conclusion of the court lielow was right in point 
of law. Intoany topic of policy tliey are precluded from 
entering. {Viscount ffaldane.) SOBHU;i:A II r-. MILLER. 

( 1926) 30 C. W. N. 961 - 99 I.C. 265 = 

A.I.R. 1926 P.C. 131(132). 

— Property — Taking or assignment of — Power of. See 

Court— Suit rv or again.st. (1919) 46 I.A. 228 = 

42 A. 158(167). 

^ — Statute— Provisions of— Extension of, beyond what 

Legislature intended— Propriety. See LEGLSI.aTURE — 

CouRi— W here Leglsi.ature. etc. 

(1872) 14 M. I. A. 496 (528). 

Statute — Provisions of — Notice of — Duty to take. 

See ARBTi'RATlON — AWARD — DECREE IN ACCORDANCE 

wn n— V alidity — award made after. 

(1891) 18 I. A. 56 (68) = 13 A. 300. 

Sui t by or a^^ai nst — Mai ntainabi/i ty — Property — 

Pakinff or assi yentnent of — Court's pmoer of. 

The Court is not a judicial person. It cannot sued. It 
cannot take property, and as it cannot take property it 
cannot assign it. 

In a case in which a l>ond executed hy sureties giving 
security for restoration of mesne profits l)y the decree- 
holder who was allowed to take po.ssession pending an appeal 
did not purport to bind the sureties to any individual ofiicer 
or to any one, it was suggested that they were bound to the 
Court. Their Lordships rejected the suggestion with the 
above-mentioned observations. {Lord P/ii/limore.) 

RAGHUBAR Singh v. Jai Indra Bahadur Singh 

(1919) 46 I.A. 228 = 42A. 158 (167) = 
13 Ii. W. 82 = 18 A. L. J. 263 = 22 Bom. L R. 521 = 

56 I.C. 650=22 O.C. 212 = 38 M.L.J. 302. 

Suitors — Injury to — Duty to avoid. See Cour r— 

AUr OF, OUGHT NOT lO INJURE ANY OK SUITOR.S. 

COURT FEE. 

{See also COURT FEES ACT.) 

-Appeal or plaint pre.sented in time with deficient 

Court-fee — Procedure on— Deficiency made up after expiry 
of period allowed for suit or apjieal — Date of presentation 
of appeal or plaint in case (d. See (^. p. Code Oh 190S 
S. 149. 

IPftciency Ju or non-payment of — Ohjectian on 

ground of — Nature and effect of. 

In a case in which as to any part of a suit a deficient or 
no court-fee Is paid, the objection would be, not that the 
suit is outside the court’s juri.sdiction, l)ut that the proper 
fee had not lieen paid, and that in contravention of S. 6 of 
the Court Fees Act a document had lieen filed in court in 
respect of which the fee indicated in the Schedules had not 


COURT-FEE— (C^;//./.) 

been paid. {Sir LMwrence Jenkins.) RaCHAPPA SuB- 

RAO Jadhav?-. Shidappa Venkatrao Jadhav. 

(1918) 46 I.A. 25 (31) = 43 B. 607 (617) = 
24 C.W.N. 33 = 17 A.L.J 418 = 26 M.L.T, 298 = 
29 C.L.J. 452 21 Bom. L.R. 489 = 10L.W. 274= 

60 I.C. 280=36 M.L.J. 437. 

Sufficienc)' of— Objection to, by private party — Main* 
tainability. COUKT-KKE.S ACT OF 1870— OBJECT OF. 

(1918) 46 I.A. 25 (32) = 43B. 607 (618). 

-Valuation for purposes of — Value of subject-matter 
of suit — Distinction — Foimer not conclusive as to latter. 
See c:. p. Code of 1908, S. l lO— SUBJfi,CT-MATTER— 

Value of — (Tjurt-fkf valua'iion. 

1 alnation of smt for purposes of--^ Statutory pro 7 'i- 

siou as to — Strict compliance with — A’ecessity, 

3 he provisions of Bengal Regulation X of 1829 upon the 
suliject of value shouRI l>e carefully attended to (496-7). 

So held 11 a case in wliicli a suit was allowed to proceed 
although the plaint did not. as was required by the Regu- 
lation, give the real or market value of the property sued 
for. but gave only the price of the land at a past auction, 
{Iwrd Justice Turner.') MOHUN f>ALL SOOKUL v. BEBEE 
Ooss. (1861) 8M.I.A. 492 = 2 W.R. 0 = 

ISuth. 458 = 1 Sar. 811. 

COURT FEES ACT (VII OF 1870). 

{See also C'OUKT-FEK.) 

Object of — Ke'oenue — Securing of — Weapon of tech- 
nicality against opponent — I ^se of objection as. 

The Court-Fees Act was passed r.ot to arm a Hti 
gant with a weapon of technicality against Ms oppo- 
nent but to secure revenue 6)r the benefit of the state. This 
is evident from the character of the Act, and is brought 
out by S. 12. which makes the decision of the first court as 
to value final as between the parties, and enables a Court of 
appeal to correct any error as to this, only where the first 
Couit deiiiled to the detriment f>f the revenue. {Sir 
lAiwrenee Jenkins.) RaCHAPPA ‘-UBRAO JaDHAV 

Shidappa Venkatkad Jadhav. 

(1918) 46 I.A. 25 f32) = 43 B. 607 (618) = 

24 C.W.N. 33 -17 A.L.J. 418 = 26 M.L.T. 298 = 

29 C.L.J. 452 = 21 Bom. L.R. 489 = 10 L.W. 274 = 

50 I.C 280=36 M.L.J. 437. 

S. 7 (iv) (f) — Partnership — Aeeounts — Suit for — 

I^laintiff's claim for Ps. 3.000 — Ib fencc disputing^ and 
counter claiming Rs. 29.000 — Decree dismissing plaintiff's 
claim ami decreeing counter-claim to extent of Rs. 193)91 
— Appeal by plaintiff a.t regards both parts of decree — 
Valuation of. at Rs. 10.991 tind Court-fee paid thereon — 
Suffieieucy of. to include appeal as regards Rs. 3,000. 

'Die case lietween the parlies had reference to the render- 
ing of accounts and the settlement of the sums due there- 
on in conne''tion with a dissolved partnership. The plain- 
tiffs valued their suit at Rs. 3.000 for the purpose of court- 
fees, and asked for a rendering of accounts and a decree for 
Rs. 3,000, with the statement “if more than Rs. 3,000 be 

found due to the plaintiffs they will pay an additional 
court-fee.” In his pleas the first defendant asked for a 
decree iw his own favour for Rs. 29,000, and he challenged 
the shares as given by the plaintiffs, and asked for dis- 
missal of tlieir suit. The final decree passed in the suit 
declared Rs. 19,991 ^olx; due to the first defendant by the 
plaintiffs. No sum was found due to the plaintiffs under 
their claim for Ks, 3,000. Both parties appealed from the 
judgment. The plaintiffs by their appeal challenged the 
decree against them for over Ks. 19.000 and maintained 
that that sum in whole or in part should l>e disallowed, and 
that their own claim of Ks, 3,000 or Jess or more should 
granted in their favour. They valued their appeal, for pur- 
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COtJET FEES ACT (VII OF 1870). 

poses of court-fee, at Ks. 19, Wl, and paid the court-fee of 
Ks. 975 due thereon. The appellate court held that only a 
sectional and not a fee covering all the relief sought had 
been paid, and that therefore the claim for Rs. 3,000 had 
finally dropped out of the case. It accordingly held that a 
remand should only l>e granted as to the Ks. 19.000. 

Held^ reversing the court Ix'low, that the niemovandum of 
appeal by the plaintiffs to the court below diti state in 
terms of the Court-Fees Act the amount at which the relief 
was sought, and that the court-fee paid thereon was sutti- 
cient to cover also the relief as regards the Rs, 3,000. 

There is no reason for treating the payment of Ks. 975 
either as upon an under-value or a split value. It was a 
mistake to treat the payment of Ks. 975 as a fee made only 
on the amount of the decree passed against the plaiiuiff.s. 
That amount may be not only in full but largely in excess 
of the true sum of relief at which a .sound valuation coukl, 
in the present circumstances, be said to reach and it covered 
the appeal as a whole, including that sum on the one liand 
and a much smaller figure of Ks. 3,000 on the other, (/e/v/ 
Shaiv^ FaIZUU.AH KHAN r-. MaUKAIJAD KHAN. 

( 1929) 56 1. A. 232 -- 33 C. W. N. 781 - 
31 Bom. L. R. 841 - 50 C. L. J. 39 ~ 30 L. W. 104 ~ 

117 I. C. 493 - I. R. (1929) P. C. 261 - 
A. I. R. 1929 P. C. 147 - 67 M. L. J. 281. 

Sch. I, Art. 1— Mortgage decree — Appeal against. ^ 

by Ijerson claiming under title paramount — Value of. See I 

Mortgage— Suit to eni-okck— Decree in— Ai»pe.\l 
.AGAINST— Value oe. 

Sch. II, Art. 17 (1) — Claimant un-successful — Suit 
by, under O. 21, K. 63 of C'.P C.— Court-fee payable on 
plaint ill. Set C.V. CODE OE 1908, 0.21, K. 63— Sun 

UNDER— Court-fee PAYABLE on plaint jn. 

(1907) 35 lA. 22 (24 6)= 35 C. 202 (206). 


COURT OF DIRECTORS. ^ 

—Secretary of Stiite f^r I ndta — Deelarations on 

bclialf of Cnnvn — Wei’^ht of. 

The declarations of the C.'ourt ot Direi tors and of the 
Secietary of State that Kathiawar is not within the donii- 
hion of the Crown were no meie expre-ssions of opinion, 
they were rulings by those who were for the time Ix'ing en- 
titled to speak on behalf of the Sovereign |x>wer, and 
I ulings intended to govern tlie action ol the authorities in 
India, by determining the principle upon which they were 
to act in dealing with Kathiawar. {Sir Arthur Wilson.) 
HEMCHAND DEVCHAND r. AZAM Sakarlal CHHO- 
Tam Cal. (1905) 33 I.A. 1 33 0.219(262)- 

10 C.W.N. 361 - 8 Bom. L.R. 129 - 3 A.L.J. 260 = 
3C.L.J. 395-1 M.L.T. 115 -9Sar. 5-16 M.L.J. 116. 

COURT OF WARDS. 

Admissgn bv. 


admission oe— Decree a(,.\inst ward based on 
VLaeidity oe. 


.\ 

.\ 


EIENAIION t)E PKOPEKi V Ol WARD. 

I.IENLEOE EST.YIE OE WARD— TULE OK— KeCUG- 


nition of. 

Assertion oe rights oe pkopkieiok in Govern- 
ment TRACTS BY— Effect of. 


Contract by predecessor of ward- Terms of 
Ae'j ekation of. 

Decree against ward by admission of— Vali- 
dity against ward of. 

l )isoualifi ei ) proprietor. 

DiSOUAEIFiC.VnON OF PKOPKIEIOK. 

Hindu Joini Famha . 

Hindu widow-estate of, under management. 


Sch. n, Art. 17 (iiD — Declaratory decree with- 

out consequential relief— Suit for^Court-fee on — Valita- 
tion of suit at Us, \^0~—Draetiee in llotnhay of— Propriety 
of. 

It is contrary to the scheme of the Court Fees Act that 
there should be any valuation of a suit for a declaration of 
title only. The practice not uncommon in Bombay of valu- 
ing a prayer for a declaratory decree at Rs. 130 as lx;ing 
the value on which the fee nearest to Ks. 10 would be 
leviable has no warrant in law. and is misleading. {Sir 
iMwrence Jenkins.) RaCHAPPA SubkaO JadhaV v, 

Shidappa Venkatrao Jadhav. 

(1918) 46 I.A. 25 (30)= 43 B. 507 (516 7)- 
24 C.W.N. 33 = 17 A.L.J. 418 = 26 M.L.T. 298 = 
29 C.L.J. 452 = 21 Bom. L.R. 489 = 10 L.W. 274 = 

60 I.C. 280 = 36 M.L.J. 437. 

court-fees ^AMENDMENT ACT (XL OF 1899). 

~ ^^S. 19-H, Sub S. (4) Proviso — Amendment of 

val^ion — Proceedings for — Limitation— Starting point. 

It is not a justifiable construction of the proviso of Sub- 
b. 4 of S. 19-H of Act XL of 1899 to date the period of 
running from anything less than die Icxlging of the inven- 
tory ^uired by the statute. It will not .satisfy this proviso 
that o months have elapsed from a period when a certain 
document, which might be classed as or denominated an in- 
ventory, satisfied a District Judge Ol any judge. What he 
^ to TC satisfitxl of is that the piuuium temporis 
>^nich the 6 months run is the lodging of an inventory as 

1 ^* 1 **^^/*^^**^^ Probate and Administration Act, 

looi. Ki^d Shaio.) Rameshwar Kumar r . Colekc- 

(1913) 40 I. A. 236 = 41 C. 666 = 
21I.C. 976=18 C.W.K. 163 = ( 1914) M.W.N. 13 = 
19 C.L.J. 136 =.12 A.L.J. 69= 15 M.L.T. 87 = 

16 Bom L. R. 95 = 26 M. L. J. 56. 


Lease by predecessor of w ard. 

LIABILITY INCURRED BV, FOR PROTECTING WHOLE 
ESTATE. 

MAN.VGEMEN'1' of ES'l.VlE I'A . 

:^IANAGEK UNDER. 

1‘KOPEKI V VES'l ED IN. 

Admission by. 

Effect against ward of. See COURT OK WARDS— 

Lease bn predecessor of w akd— Vai,idity against 

WARD OF. (1871) 16 W. B. (P. C.) 9 = 

8 B. L.R. 113(116-7). 

Admission of— Decree against ward based on 

Validity of. 

Manager’s fraud — Admission based on. See COURT 

OF Wards— Decree againsi' ward bn admlssion ok 

(1897) 24 I. A. 107 = 24 0. 863. 

Alienation of property of ward. 

Cl ft of such property -^Pt^weis in regard to — iWt 

co'cxtensive with those of ward if of ag\ 

The Court of Wards has i.o ixiwcr to alienate land of its 
ward to a Alnnicipality for the pui pose of enabling it to 
construct a public ghat. ./ fortiori it has no power to 
make a present of the land to the municipality. It has not. 
in this respect, the .same ixnvors as the ward would have if 
he were of age (95-6). {Sir Atiehard Conch.) MaHARAJA 

luchmlswar Singh v. Chairman of the Darbh- 
ANGA municipality. ( 1890 ) 17 I. A. 90 = 

18C. 99(106 6) = 6Sar. 664. 

Power of— Voluntary alienation in perpetuity 

Validity. See OuDH Land Revenue Acri' 1876 
S, 172. (1901) 28 I. A. 190 (196-6) = 23 A. 394,* 
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COURT OF WARDS— 

Alienee of estate of ward — Title of — Recognition of. 

Validity against ward of. 

Qu^rc. whether the Court of Wards has the power of 
binding Its infant ward by a recognition of a lease granted 
by the adoptive mother of the father of the ward posterior 
to the date of his adoption and at a time, therefore, when 
she had no power to make the grant (116-7). ^Sir James 

IV. Colvile,) Rani Sakat Sundari Debi Kumar 
Pakesnarayan. (1871) 8 B. L. R. 113 = 

16 W. E. (P. C.) 9 = 2 Sar. 661. 
Assertion of rights of proprietor in Government 

tracts by— Effect of. 

Proprietor's title to sttch tracts^Gavernmeut's right 

subsequent to dispttte— Estoppel. 

The question in dispute was whether the proprietary 
right in certain tracts, mainly hill tracts, known as the 
“ maliahs ” of Parlakimidi. belonged to the plaintiff- 
appellant, as Zemindar of Parlakimidi. or to the Oown. 
It was found as a fact that the proprietary right vested in 
the Crown and not in the Zemindar. It was, however, 
contended that the Government were estopped from denying 
the Zemindar’s title to the maliahs. The circumstances on 
which the plea of estoppel was founded were as follows : — 
It appeared that for some years, in consequence of the 
disability or incapacity of successive Zemindars, the Zemin- 
dari of Parlakimidi was under the charge of the Court of 
Wards. And during the whole or part of that time the 
view prevailed that the maliah forest belonged to the 
Zemindari. The officers acting under the Court of Wards, 
the principal of whom was, of course, the Collector of the 
district, worked those forests for the benefit of the Zemindari, 
and no one on behalf of Government disputed the propriety 
of what was being done. It was further shown, however, 
that while the Court of Wards was in charge, money out 
of the funds of the Zemindari was expended upon the 
making of roads in the maliahs. partly, it would seem to 
increase the profits derived from the working of the forests, 
and partly for objects of more general imprjrtance. And 
that expenditure was approved and encouraged by the 
Government. 

The trial Judge thought that those facts estopped the 
Government from denying the Zemindar’s title to the 
maliahs. From that view the High Court dissented. 

Their Lordships agreed with the High Court (70-1). 

The Court of Wards, on l>ehalf of the Zemindar, was in 
possession of the maliah forests under the mistaken idea 
that they belonged to the Zemindari. The Government 
officials, under the same mistake, acquiesced in that posses- 
sion, and while that state of things continued, they encour- 
aged such an expenditure of Zemindari funds upon the 
maliahs as seemed good in the public interest. It seems 
impossible to put the Zemindar’s case higher than this. 
And their Lordships can see in this no such representation 
as could give rise to the estoppel contended for(7l). {Sir 
Arthur Wilson.') RAJA OK PARLAKIMIDI v. SECRETARY 

OF State for India in Council. (1906) 321. A. 63 = 
28 M. 130 (160 1) = 1 C. L. J. 460 = 9 C. W. N. 663 = 

8 Sar. 749. 

Contract by predecessor of ward — Terms of — 

Alteration of. 

— -Power of Court of Wards as to. See COURT OF 

Wards— Lease by predecessor of ward— Secu- 
rity ADDITIONAL, ETC. (1848) 4 M. I. A. 321 (334 6). 

Decree against ward by admission of — Validity 

against ward of. 

Manager's fraud — Admissiott based on. 

During plaintiff’s infancy his estate was under the manage- 
ment of the Court of Wards. During that period an order 
was passed by the settlement court decreeing one of the 


COUET or WARDS— 

Decree against wlard by admission of— Validity 
against ward ot-^{Contd.) 

villages in plaintiff’s estate “ for birt ” to defendant’s 
predecessor in interest. That order was obtained on an 
admission by the Court of Wards of a birt tenure made on 
the report of a manager of the estate who was related to the 
alleged birtdar and who had a joint interest in the alleged 
birt tenure but who concealed his relationship and interest 
from the Court of Wards, In a suit brought by plaintiff 
on attaining his majority for possession of the village and 
for cancellation of the order of the Settlement Court, heldy 
that the order was, in the circumstances of the ca^, not 
binding on plaintiff, and that the onus was on defendant 
to establish the birt tenure alleged. {Lord Watson.) Ram 

Autar V. Raja Muhammad Mumtaz Ali Khan 

(1897) 24 1. A. 107=24 0.863 = 10. W. N. 417 = 

7 Sar. 148. 

Disqualified Proprietor. 

Adoption without sanction by — Prohibition of 

Authority to adopt — Giving of — If applies also to See 

Bengal Regulations— court of Wards Reg. X of 
1793 — Disqualified proprietor. 

(1876) 3 I. A. 72 (83) = 1 0. 280 (296). 

Contract by — Competency for — Holding out of, by 

Court of Ward^ — Effect of. 

Quaere, whether in a case in which the proprietor of an 
estate was incompetent when the Court of Wards took pos- 
session of his estate, any conduct of the Court of Wards 
could render him competent ( 193). {Sir Robert P. Collier.) 

Rai Balkrishna V. Mussumat Masuma Bibi 

(1882) 9 I. A. 182 = 6A. 142 (154j = 13 C.L.R. 232 = 

4 Sar. 398. 

Contract hy—Competency for-^Holding out of, by 

Court of Wants — Proof of — Quantum . 

In a case in which the Court of Wards had assumed the 
management of the estate of M, under the Bengal Court of 
Wards, Ceded Provinces Regulation I. II of 1803, a petition 
was presented by hei son-in-law stating that the term of 
a conditional sale under which one Iiad held the estate in 
question had expired, that it was impossible to liquidate his 
debt without raising a fresh loan, that arrangements had 
been made with certain bankers for a fresh loan, and that 
the written permission of the Court of W ards wa.s necessary 
for contracting the fresh mortgage loan. The petition 
accordingly prayed for permission to raise the said loan. 
The Court granted the permission sought for, whereupon 
M, her daughter and son-in-law contracted fresh loans, and 
entered into four bounds. The bonds themselves recited 
that the estate was held by the Court of Wards, that the 
executants of the bonds were forbidden by law to borrow 
debt without the sanction of the Court ; and that they had 
obtained a written permission of the Commissioner and 
executed the bonds. 

Held^ that the giving on the part of the Court of Wards 
of that limited authority to raise loans for the purpose of 
paying antecedent debts, was not such a holding out to the 
world of the competency of A/, and her daughter and son- 
in-law, as would induce any reasonable person to suppose 
that they had the power to contract debts (l95j. {Sir 
Robert P. Cottier,) RA] BaLKRISHNA v. MUSSUMAT 

Masuma Bibi. (1882) 9 I. A. 182 = 6 A. 142(166-7) = 

13 C- I/. E. 232 = 4 Sax. 398. 

Contract by — I ncompetency for — Notice express of — 

Mortgage by proprietor reciting prior mortgage^Recital 
in latter of incapacity to borraiv luitkout sanction of Court 
of Wards — Mortgagee if must be held to have notice of in- 
capacity by reason of. 

The question was whether when the plaintiff entered into 
the suit mortgage of the 4th of March, 1874, he had express 
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COUM or WAEDS— 

Disqualified Proprietor— 

notice that the mortgagor, had no power to contract 
without the written permission of the Court of Wards, who 
had the management of her estate. That mortgage recited 
a previous mortgage, which stated that she was forbidden 
by law to borrow debt without the sanction of the Court 
of Wards, and that she had obtained a written permission 
of the Court and executed that previous mortgage. 

that the plaintiff had express notice when he enter- 
ed into the mortgage of the 4th of March, 1874, that she 
was acting without authority (195). {Sir Robert P, Collier}) 

Rai Balkrishna V. Mussumat Masuma BIB’. 

(1882) 91. A. 182 = 5 A. 142 (156-7) = 13 C.Ii.R. 232 = 

4 Sar. 398. 

Contract by — Incompetency for — Plea of, by Court of 

Wards — Maintainability — Estoppel— Holding out of com- 
petency by it — No misleading. 

In a case in which the Court of Wards disputed the vali- 
dity of a mortgage effected by a disqualified proprietor on 
the ground that the estate was at the time of the mortgage 
under the management of the Court of Wards, the mortgagee 
insisted that the Court of Wards were estopped from raising 
the plea of the mortgagor’s incompetency to contract inas- 
much as they had held out that he was competent to do so. 
It appeared, however, that the mortgagee was at the time 
of his mortgage fully aware of the mortgagor’s incompeten- 
cy and that he had not been misled into taking the mortgage 
by the conduct of the Court of Wards. 

Held, that the Court of Wards were not, under the cir- 
cumstances, estopped from raising the plea of the mort- 
gagor’s incompetency to contract (195), {Sir Robert P. 
Collier f) KAI BaLKRISHNA v. MUSSUMAT MaSUMA BibI 

(1882) 9 I. A. 182=5 A. 142 (166-7) = 13 C. L. E. 232 = 

4 Sar. 398. 

— ; Contract entered into while under disability— Ratifi- 
cation of, after order for release of estate from management 
— Specific performance of contract. See Chota NAGPUR 

Encumbered Estates act of I87f)— D isqualified 
Proprietor— C oNTRACi', etc. 

(1889) 16 I. A. 221 (231-2) = 17 C. 223 (232). 

-Debts — Right to contract — Simple debt bond execut- 
ed while estate under charge — Validity. See OUDH Land 

Revenue act of 1876, ss. 173 and 174. 

(1906) 33 I. A. 118 (123-4) = 28 A. 570 (580-1). 

•Debt of— Suit for— Party-Defendant in — Court of 


Wards — Guardian appointed for proprietor. See OuDH 

Land Revenue aci'Of 1876, ss. 175 and 176. 

(1895) 22 I. A. 90 = 22 C. 729. 


— — Debt of, incurred while estate under management— 
Decree for — Execution of, against estate after release from 
management. See OUDH LAND REVENUE ACT OF 1876 
b. 174— DISQUALIFIED PROPRIETOR— DEBT OF, ETC ’ 

(1916) 43 I, A. 69 (71-2) = 38 A. 271 (276 6). 

- Person not validly made a, though his estate in fact 
under management— Contract by— Validity. See BENGAL 

Wards Ceded Provinces 

REG. LII OF 1803 — PERSON NOT, ETC. 

(3867) 11 M I. A. 468 (483). 

— Sale by Court of Wards — Suit to set aside, and to 

RvNr^Ai — Limitation — Starting point. See 

OF Wards Aci- of 1879, Ss. 6 
{A) AND 27. (1918) 46 I. A. 60 (63) = 46 C. 694. 

— -Transaction commenced by, while under disability— 

If*®*" thereof— Validity. See 

Nagpur Encumbered Estates Act of 1876 

Disqualified PROPRIETOR— TRANSACTION, etc. 

(1889) 16 1. A. 221 (231) = 17 0. 223 (232). 


COUET or V/AnVS~{Contd.) 

Disqualification of Proprietor. 

-Conditions of statute as to — Strict compliance with 

—Necessity. See BENGAL REGULATIONS— COURT OF 

Wards Ceded Provinces Regulation liI of 1803 

DISQUALIFICATION. UNDER. 

(1867) 11 M. I. A. 468 (477-8). 
Hindu joint family. 

-Manager of— Application by, for as.sumption of 

management — Scope of— Entire joint family property or 
only manager’s interest in it. See CENTRAL PROVINCES 

Government Wards Act of 1885, S. 7 (c)(4). 

(1913) 40 I. A. 117 (128-9) = 40 C. 784 (797-8). 

Property of— Management of— Assumption of 

Power of. CENTRAL PROVINCES GOVERNMENT 

Wards act of 1885 — Joint family property. 

(1913) 40 I. A. 117 (128-9) = 40 0. 784 (801). 

Property of— Management of— Assumption of, on 
manager’s application. See CENTRAL PROVINCES (GOVERN 

MENT Wards act of 1885, S. 7 (c) ( 4 ), 

(1913)40 I. A. 117 (128-9) = 40 C. 784(802). 

-Property of— Member's undivided interest in— As- 
sumption of management of — Power of. See CENTRAL 

PROVINCES Government Wards act of 1885. 

(1913) 40 I. A. 117 (128 9) = 40 C. 784 (798). 

Hindu widow— Estate of, under management. 

— —Surrender of. by widow to next reversioner during 
period of management— Sanction for— Necessity. sZ 
Bengal acts — Court ok Wards Act of 1879, S. 60 

(1926) 531. A. 11 (21-2) = 5’p. 290. 
Lease by predecessor of Ward, 

Security additiojial from lessee under — Power of 
Court of Wards to insist upofi, 

^ A lease for a term of 10 years granted hy the predecessor 

in intere.st of the appellant was annulled by the Court of 

Wards on behalf of the appellant on the ground that the 

ie.^ee did not provide the security requireil by the Court of 

\\ ards for the performance of the engagements contained in 

the lease. The question was whether there was any right in 

the Court of Wards, acting for the minor appellant to require 
that security. ^ 

The original lease, with a surety whom the lessor consi- 
dered sufficient, had been granted by the ancestors of the 
minor. That surety was alive, and no change was shown to 
have taken place in his circumstances. 

Held, that it would be singular if the circumstance of the 
estate devolving on a minor could enable the Court of 
Wards on his behalf to interfere with, and alter the terms of 
a contract made by those through whom he claimed (334-5)’ 
No authority of any kind has laeen produced to show the 

existence of so extraordinary a power, and we must there 
fore assume that no such authority exists. If this be so the 
annulment of the lease was clearly wrongful (334-5). {Mr 
Pemberton Leigh.') RaJAH BURRODA KanT KOYv Ram 
Tunnoo BOS^ , (1848) 4 M. I. A. ^21 = 

^ ® (^' C‘) — 1 Suth. 191 = 1 Sar 366 

Valtdity against award of— Onus of proof ofi lessee 

—Ad interim recognition by Court of Wards of title of 
lessee — What amounts to — Effect of. 

The suit was brought by the respijndent to impeach as a 
false and invalid jote the tenure of certain lands which were 
held by the appellants under several leases, granting Derne 
tual leases at a fixed jumma. The leases were grLited bv 

the adoptive mother of B, the father of the respondent 

posterior to the date of his adoption, and at a time, t^refore 
when she had no power to make the grant. The appellants 
relied upon two documents alleged to have been ex^ uted bv 
B, after he came of age, for showing that the grant in oue/ 
tion was confirmed by him after he came of age ; but tW 
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COURT or WARDS~(C>;/A/.) 

Lease by predecessor of Ward— CcV///,/.) 

ilocunicnU were hcKi not to bj TIil- iipp-lbuUs 

also relied upon a ptoceedinf; of the Court of Wards, in whose 
eustody the estate of tlie respondent was after the death of 
/»’, his father, as relieving them from the duly of proving 
the v<ilidily anil binding nature of the granl. 

The proceeding was addressed to the tenants of the jole, 
and it said you will, until yoti receive a second order fiom 
the Court of Wards, pay the rents to the said permanent 
jotedar and ijaradar, and will take receipts theieof.” 

llcldy that that proceeding was not more than an ad 
iiUaim recognition of the title of the jotedar because it 
made the direction to pay tiie rents subject to any second 
order of the Court of W'ards (1 H)-7). 

Ilcld^ further that there was no giound for contending 
that the appellants were relieved by that order, or by the 
subsequent possession and enjoyment by the jotedars, which 
certainly continued so long as the (^ourt of Wards was in 
possession of the estate, from giving that proof against the 
respondent which otherwise they would be bound to give 
(117). {Sir James iV. Colvih-.') K.\NI SakaT SunT>AKI 
DEBI KUMAR I’AKESNAKAVAN ROV. 

(1871) 8B. L. R. 113-16 W.R.(P. C.)9-2 Sar. 681. 
Liability incurred by, for protecting whole estate. 

Bindin}:^ nature ot\ on iuheritance , 


A liability incurred by the Court of ^Vards as represen- 
ting the whole estate, and with the /mna fide object of protec- 
ting the whole estate, is binding on the inheritance. KaJAH 
DEBENDKO NARAIN Hoy r-. Coomak CHUNDERNATH 
Roy. (1873) 2 Suth. 863 = 20 W.R. 30. 

Management of estate by. 

Acts done ditrin:^ — luvilidity of\ on i^ronnd of 


asuemption of mana^^cment bcins loithont jurisdiction-- 
Onus of proof of . 

After the preliminary decree in a suit for sale on a mort- 
gage, the mortgagor was declared a dis([ualified proprietor, 
and his estate was by the Local (Jovernmenl placed under 
the superintendence of the (’ourt of W ards. While the Court 
of Wards was in superintendence, the deaee for sale was 
made final. Subsequently the estate was released from the 
superintendence of the Court of Wards by the local Govern- 
ment acting under an order of the Government of India. In 
execution proceedings the mortgagoi contended that the 
decree absolute was not binding upon him, because the 
C^ourt of W^ards iiad no jurisdiction to act. 

Held^ that it was for the mortgagor to prove that the pro- 
ceedings of the Court of Wards were a nullity, and that he 
had not done so (498-9). {discount //a/danc.) NARINDRA 

Bahadur Singh r-. Oudh commerciai. Bank, Ltd. 

(1921) 48 I. A. 494 = 43 A. 478(482)- 
26 C. W. N. 326^ L. R. 3 P. C. 26 = 
(1922) M. W.N. 61 = A. I. R. 1922 P. C. 1 = 
24 O. C. 183 = 64 I. C. 187 = 42 M. L. J. 68. 

Release of — Order for — Retrospective operation of — 


Presumption of— Propriety. 

The l^cal Government put the Court of Wards in charge 
of the appellants’ estate and pnma fiae that was within 
their powers. It continued to be under their control until 
the local Government relea.sed it. It is not to be presumed, 
unless it is clearly proved by the appellants, that the release 
operated retrospectively, so as to invalidate all the multitu- 
dinous acts which must have l*een done while the Court of 
Wards was in superintendence (498). {Viscount Haldane.) 
Narindra Bahadur SINGH r-. The gudh Commer- 
cial Bank, Ltd. <!1921) 48 I. A. 494 = 

43 A. 478 (482) = 26 C.W.N. 326= L.R. 3 P.C. 26 = 
(1922) M.W.N. 61=AJ^. 1922 P.C. 1 = 64 I C. 187 = 

24 O.C. 183=42M.L.J. 68. 


COURT OP WAED.3~(Cr7,/A/.) 

Management of estate by— (CWr/.) 

Release of — (Jrder foi — Validity- — Pactum valet — 

Applicability of. Sec CHOTA NaGPUR ENCUMBERED 

Estates Act of 1876, s. J2 *--Release of estate 

FROM MANAGEMEN'I'. 

(1889) 16 1. A. 221 (232) = 17 C. 223 (233). 

— Release of — Order for — Validity — Scheduled debts 

iKjt paid but only transferred to another creditor. See 

CHOTA Nagpur Encumbered Est.ates Act of 1876, 
S. 12— Release of estate ekom Management— 
Urker for — Validity— Conditions. 

(1889) 16 I.A. 221 (230)= 17 C. 223(230, 233), 

Release of — Ordei of Government of India directing 

— (Correspondence between it and Local Government regard- 
ing — Production in evidence of — Court’s power to compel. 

Arc Evidence Act, S. 162. 

(1921) 48 lA. 494 (498)= 43 A. 478 (482). 

Manager under. 

F,aud of — Admission of Court of Wards based on — 

Decree against awanl on basis of — Validity against ward of. 

AVr Court of Wards— -Decree against ward bv 
ADMISSION OF. (1897) 24 LA. 107 = 24 C. 863. 

Pre-emption — F'ormalities for assertion of right of 


* - • - CJ 

Observance of, on behalf of ward — Right of. See BENGAL 
ACTS— Court of Wards act ok 1879, S. 40. 

(1912) 39 I.A. 101 (107-8). 

Suit iiislituted under authority of — Prosecution of — 

Sanction for - J.etter of Court of Waids authorising plaintiff 
to act as next friend if aniounts to. See BENGAL ACTS — 

Court of Wards Act of 1879— S. 55 (2)— Suit Au- 
thorised BY manager under. 

(1889) 17 I.A. 6 (7) = 17 C. 688, 

Property vested in. 

Dealings with — Right of — Manager under Court of 

Wards— ( Ulier persons — Right of. See CHO'J'A NaGPUR 

Encumbered Es'iatfs Act of 1876— manager 
appointed under. (1924) 61 I A. 208 (214 5) = 

3 P. 626- 

Lease of — Agreement for, by oflicials of J.ieutenant- 

(iovernor, and not by manager under Court of Wards — 
Specific performance of — Possibility in law of. See CHOTA 

Nagpur I'^ncumhkked Esiaies Act of 1876 — Pro- 
perty VESTED IN M.\NA(;ER UNDER. 

(1924) 51 I A. 208 (217) = 3 Pat. 625. 

COVENANT. 

Agent — Sale-deed by — (Covenants in — Binding cha- 
racter of, against principal. See I’KINCIPAL AND AGENI 

— .\GENT — Sale DEED i3V~Covenan'js in. 

(1876) 3 I.A. 194(199). 

Henamidai — Contract by — Covenants in— Effect on 

real owner of. See BENAMI— BENAMIDAR — CONTRACT 

)3V. (1876) 3 LA. 194 (198-9). 

Benamidar— Sale-deed by— Covenants in— Binding 

nature of, on real owner. See BENAMI — BENAMIDAR 

Sale-deed by. (1876) 8 I.A. 194(199). 

— l^enamidar— Sale-deed by— Covenants in— Breach of 
— Damages against real owner — Suit for. 

Benamidar— Salk deed by. (1876) 3 I.A. 194 (199). 

Labour contract — Piotection— Covenant to afford-- 

“ Adequate ” protection— Covenant to afford — If implied. 
.SVf CONTRACT— Labour CONTRACT. 

(1918) 8 L.W. 324. 

Labour contract— Protection — Covenant to afford — 

Implication of, from plans and sections given to contractor 

-Propriety. I*^ 324. 
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COVENANT— 

I-and' — Covenant running with — What amounts to. 

See Land— Present estate or interest in. 

(1920) 48 I.A. 376. 

Mortgage with possession— Covenant for title in— 

What amounts to. See MORTGAGE — USUFRUCTUARY 

MORTGAGE— Covenant for title in. 

(1879) 6 LA. 146 (154) = 5 C. 198(205). 

Payment of sum of money in future — Money which 
purchaser covenants to pay — Distinction. Sec TRANSFER 

OF Property Act. S. 55 (4 l 

(1903)30 LA. 238(246)-31 0.67(73). 

Payment out of obligor’s share of inheritance in 
particular estate — Covenant for — Liability under — Estate 
insolvent and obligor inheriting nothing — Effect. Sec COM- 
PROMISE-CONSTRUCTION— Payment out of obli- 
gor’s share of inheritance in particular estate. 

Sale-deed — Covenant in. See SALE-DEED— 

Covenant in. 

CEEMTOK. 


Difficulties of, in India, begin with his obtaining 
decree. See I.ITIGANT — DIFFICULTIES OK. IN ] NDIA. 

(1872) 14 M I.A. 605(612). 
CREDITOR AND DEBTOR. 

Sec Debtor and creditor. 

CRIMINAL CASE. 

Accused — Consideration of case of^Courl Sni;<^i's- 

tion to executive — Weif^ht due to. . 

While declining to grant leave to api)eal in a criminal 
matter, their Jxirdships suggested an application by the 
IJetitioner (accused) to the executive authorities for relief, 
with an intimation of their Lordships’ opinion of the hard- 
ship and injustice of the case. 

I heir Lordships doubt not that wlien it is represented to 
tho^ authorities that this suggestion emanates from the 
Judicial (-ommittee, they will not be loth to examine into 
the circumstances of the case, and to do that which Justice 
may require. {Dr. T.ushim^ton.') The QUEEN JOV- 
KISHEN MOOKERJEE. 

(1862) 9 M.I.A. 168 (194) - 1 W.R. 13 (P.C.) - 

1 Moo. P.C. (N.S.) 272- 1 Sar. 860 = 

1 Suth. 481. 

Conviction— Setti aside of— Application for, 

founded on affidavits made after trial — When allcnved. 

An application to set aside a verdict of conviction, found- 
ed on affidavits made after the trial is always to be looked 
upon with very great jealousy. But when the evidence 
without contradiction is of a slight nature, and the appellant 
could not he exijected to offer evidence in opposition to it, 
for want of knowledge that it would be adduced against 
him. an opportunity ought to 1^ afforded to him of layiug 
before a jury such evidence in the defence as he may be 
able to offer upon another trial. (84-5). (A/r. Judice 
Bosanquet.) JANNOKEE DOSS v. The KING. 

(1836) 1 M.I.A. 67 = 1 Sar. 94. 

Vr» of— Right of— English law. 

lO only in England, but throughout the dominions of 
the Cro'wn of Great Britain, governed by the law of England, 
no light of app^l in felonies has ever existed (481). (Dr. 

Queen v. Eduljee Byramjee. 

(1846) 3MJ.A. 468 = 5 Moo. P C. 276 = 1 Sar. 306. 


■ of — Remedy of prisonet 


in case 


I 


^ t ■ 1 w 

of. 

r-.n rU' ^ England, no prisoner convicted of felony * 

if i« n ® appeal in a case in which ^ 

It IS not al eged that any error appeared on the face of the ^ 

record, but the complaint is of the direction of the Judge ' 

the evidence, and the verdict, A writ of error is anothe^ ' 
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CRIMINAL CASE— (Cwifn-.) 

question. The usual practice, where the judgment is not 
' postponed is, if any objection be taken at the trial, whieh 
the Judge who tries the prisoners does not admit to be valid, 
but deems worthy of consideration, to reserve it for the 
opinion of 15 Judges. If the majority think the objection 
ought to have been sustained, the Judge who tried the 
prisoner reports to the Flonie Secretary, and the preroga- 
tive of the Crown is exercised in such a manner as the 
advisers of the Crown think best. The prisoner has no 
legal right, in the proper sense of the term, to demand a 
reconsideration by a Court of Law of the verdict, or of any 
legal objection raised at the trial. (Dr. Lushiugton.) 

Queen v. Eduljee Byramjee. 

(1846) 3 M. I.A. 468 (478 9) = 5 Moo. P. C. 276 = 

1 Sar. 306. 

f elony — Uttering instrument hnowing it to be forg- 
ed— Offence constituted by — Accessories and principals 

Distinction between. 

Uttering an instrument knowing it to he forged is a mis- 
demeanour, and not a felony. All persons concerned are 
principals ; there can be no accessories (362). 

A person who was privy to the forgery of an instrument, 
knew that it had taken place, and was for his benefit, would 
undoubtedly l>e a party to the misdemeanour (362). (Mr. 
Justice Bosanquet.) POONEAKHOTY MOODELIAR v. THE 

(1835) 3 Knapp. 348 = 1 Sar. 76. 

Jurisdiction in — Forged receipt — Utterin i^ as true a 

—Offence of— Receipt forged outside Bombay but transmit- 
ted to Bombay to be acted upon there— Jurisdiction of 
Recorder's Court at Bombay to try offence, 

P, a Hindoo merchant employed in the Commissariat De- 
partment of the llombay Army in Camp at Serroor, within 
the territories of the Peishwa, forged a receipt upon the 
East India Company for charges incurred in the public 
service, which receipt was transmitted to l^omljay, and there 
entered in the Commis.sariat accounts. On an indictment 
preferred in the Recorder’s Court, at Bombay, against I\ 
under the Statute of the 53 Geo. HI. c. 155, s. 115, for 
uttering in Bombay as true, a forged receipt within the juris- 
diction of that Court, with intent to defraud the East India 
Company, held, that the indictment was well laid in Bombay. 

It is clear that P was employed in the Camp of the British 
forces then engaged in the Deccan, under the authority of 
the British Government in the dominions of the Peishwa ; 
he was therefore under the protection of the British laws', 
and consequently owed obedience to them, and having been 
guilty of an offence which was committed by his procure- 
ment within the local limits of Bombay, he was indictable 
there as much as if he had been personally within those 
limits at the time (369). (Mr. Justice Bosanquet ) 
POONEAKHOTY MOODELIAR V. THE KING. 

(1836) 3 Knapp. 348 = 1 Sar. 76. 

Jurisdiction in— Misdemeanour — Offence of— Juris- 
diction to try— Completion of offence— Place of— If has 
jurisdiction. 

Where a misdemeanour is completed, there the offence 
may be charged to have been committed. A variety of 
authorities may be found upon this subject. Several of them 
are cases where the jurisdictions within which the different 
parts of the transaction occurred, were of totally different 
kinds ; notwithstanding which the indictment has been sup- 
ported in the place where the offence has been laid, sudi 
being the place in which the misdemeanour was completed 
(367). (Mr. Justice Bosanquet.') POONEAKHOTY MoO 
deliar V. The King. (1835) 3 Knapp. 348 = 

1 Sar. 76. 

__ — Jurisdiction in— Native State- Railways in -Juris- 
diction of British Indian Courts on — Offence in British 
territory— Offender at a station on a Railway in Nizam’s 




3S 


tMe privy council biGfest 


§ 3 ^ 


CRIMINAL CASE-CCt^///^.) 

Dominions — Arrest of — legality. See NATIVE STATE — 

Railways in— Criminal jurisdiction, etc. 

fl897) 24 1. A. 137 ==25 C. 20 

• Jurisdiction in — Pica to — Maintainability — Plea 


not suggesting other Court competent to try offence. 

An indictment ^Yas preferred in the Recorder’s Court, at 
Bombay, against one P, under the Statute of the 53 Geo. 
Ill, c. 155, s. 115, for uttering in Bombay as true, a forged 
receipt within (he jurisdiction of that Court, with intent to 
defraud the East India Company. 

To that indictment, P put in a plea to the jurisdiction, in 
which he alleged that he was not a subject of His Majesty, 
or of the East India Company ; that he was a native of 
Arcot, and under the allegiance of the Nabob of Arcot ; 
that he was resident in the State of the Peishwa of Serroor ; 
and that at the time of the commission of the supposed 
offence, he was commorant and resident at that place. 

The Recorder overruled the plea uix^n the ground that, in 
substance, it amounted to nothing more than the general 
issue, Ijecausc it gave no other court of competent jurisdic 
tion for the trial of the offence. 

Held, that the lecfivder was right in overruling the plea 
(356). {Mr. Justice Posnnquct.) POONEAKHOTV MOO- 
DELiAR V. The King. (1836) 3 Knapp. 348 ^1 Sar. 76. 

Jurisdiction in — Supreme Court of Calcutta — Mis- 
demeanour committed within jurisdiction — Procurement 
of, by person Ih’ing abroad — Jurisdiction to try such 
person . 

Under the general jurisdiction of the Supreme Court at 
Calcutta, a person, though resident at Benares, is liable to 
its jurisdiction if privy to and co operating in a misdemea- 
nour committed within it. 

Where, therefore, a party resident at Benares, was in- 
dicted with others before the Supreme Court for a conspira- 
cy, in procuring the prosecutor to be arrested in a fictitious 
action at law, and the instructions for the arrest were prov- 
to the satisfaction of the jury, to have originated with the 
appellant, held by the Judicial Committee that the offence 
being completed within the jurisdiction of tlic .Supreme 
Couit at Calcutta that Court liad rightly assumed jiinsdic 

tion over the parties privy to il. 

Where, a misdemeanour is completed, the otfence may be 

charged to have been committed, i Mr. Justice Bosanquet.) 

Iannokee Doss v. T. he King. (1836) 1 M. I. A. 67 

1 Sar. 94 

Jurisdiction i n — Supreme Court of Calcutta — 9/// 
Gee. IV ^ e. l‘\— Applicability and effeetjp. 

Putting a strict construction upon S. 56 of Act 9th Geo. 
IV, c. 74, we have no doubt that it extends only to persons 
who were otherwise amenable to the criminal jurisdiction of 
the Court at Calcutta, who are the persons descriliod in the 
first section, and that by the language of the section in ques- 
tion, it applies only to cases in which the felony or crime 
has l>een committed, by persons who committed that crime, 
partly within the jurisdiction, and partly without (98). 

{Lord iVensleydaU.) NGA HOONG j/. THE QUEEN. 

( 1857) 7 M. I. A. 72 = 4 W. R. 109 = 1 Suth. 285 = 

Boul. 189 = 1 Sar. 698. 

—Jurisdiction in — Supreme Court of Calcutta — 9/// 


Geo. IV, c. l^-^Object of. 

The object of Act 9th Geo. IV, c. /4, as appears by the 
recital, was for the purpose of apolying and extending to 
the British territories in India the same provisions as had 
been recently made for England with respect to offences 
committed in two different places, or partially committed in 
one place, and accomplished in another, which provisions 
had been the subject of a recent enactment in the Statute, 
9th Geo. IV. c. 31 (98-9). It was only to apply the law 


CRIMINAL CASE— (C<;«/r/.) 

which had been lately enacted in England, as to an offence 
partly committed in one part and completed in another, the 
East Indies, and not to make a new enactment rendering 
persons liable to punishment for a complete offence, who 
would not have been liable l:>efore (103), {Lord Wensley- 
dale.) NGA HOONG v. The QueeN. 

(1867) 7 M.LA. 72 = 4 W. R. 109 = 1 Suth. 286 = 

Boul. 189 = 1 Sar. 6G8. 

CRIMINAL LAW. 

Equivalents — Acceptance of^Danger in. 


* 4 * W 

It is dangerous in cases of :riminal law to accept equiva- 
lents (107). (Lord Phillimorc.') ABDUL RAHMAN r-. 
King Emperor. (1926) 64 I. A. 96= 

5 Rang. 53 = 46 C. L. J 441=6 Bur. L. J. 66 = 
8 Pat. L. T. 166 = 38 M. L. T. (P. C.;64 = 
100 I. C. 227 = 4 O. W. N. 283 = 28 Cr. L. J 269 = 
7 A. I. C. R. 362 = 29 Bom. L. R. 813 = 25 A.L.J. 117 = 

31 C. W. N. 271 =(1927) M. W. N. 103 = 
A. I. R. 1927 P.C. 44 =62 M. L. J. 686. 


-Object and intention 


Code, SS 34 and 149. 


Distinction. Sec PENAL 

(1924)62 LA. 40(62) = 

62 C. 197. 


CRIMINAL PROCEDURE. 

Object of— Offence distinct — Proof definite of — Ob- 
taining of. CR. P. C. OK 1898, S. 234— OBJECT OK. 

(1901) 28 I. A. 267 (263) = 26 M.61 (97). 

CRIMINAL PROCEDURE CODE (ACT V OF 1898 j. 

Purpose of — Offences — Definition — Punishment — 

Procedure for trial — l^rovision for. See OKFENCES — 

Definition. (1883) 10 I. A. 171 (177) = 

10 C. 109(129). 

- -S. 4(k) — Inquiry — 7'rial — Distiuctieu. 

A(( inquiry under the ('ode of (-riniinal Procedure Code is 
a proceeding distinct from a trial. There is no definition of 
tlie word “inquiry” in the interpretation danse, S. 4. But 
there is this explanation of the term as used in the Code ; 
‘\/(’) Enquiry includes every enquiry other than a trial con- 
ducted under this Code by a Magistrate or Court.” {Lord 
Macuagkten.) CLARKE 7'. BROJENDRA KISHOSE ROV 

ChowdhURV. (1912) 39 I. A. 163 (174) = 

39 C. 953 (964) = 16 C.W.N. 866 = 16 C. L. J. 231 = 

(1912) M. W. N. 760 = 12 M. L- T. 171 = 
10 A. L. J. 193 = 14 Bom. L. R. 717 = 13 Cr. L. J. 693 = 

16 I.C. 601 = 23M. L. J. 32. 

S. 6 — '^A/l offences under any other lasd' — Meaning 

— Contempt of High Court hy libel published out of Court 
when Court is not sitting — If included. 

The words “all offences under any other law’ in S. o of 
the Code of Criminal Procedure, 1882, cannot be intended 
to include a contempt of the High Court by a libel published 
out of Court when the Court is not sitting, for which offence 
no provision is made by the Code (179). {Sir Barnes 
Peacoch.) SURENDRANATH BaNERJEA z/, CHIEF JUSTICE 

AND Judges of the High Couri’ of Bengal. 

(1883) 10 I. A. 171 = 10 C. 109 (132) = 4 Sar. 474. 

''''Offences under the I ndian Penal Cede'' — Meaning 


—Contempt of High Court by libel published out of Court 
when Court is not sitting — I f included — Centempt amount- 
ing to defamation— Effect. 

A contempt of the High Court by a libel, such as the pre 
sent, published out of Court w'hen the Court is not sitting, 
is not included in the words “offences under the Indian 
Penal Code,” in S. 5 of the Code of Criminal Procedure. 
1882, although the contempt may include defamation 
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CRIM. PRO. CODE (ACT V OF 1898), S. 5~(Coutd.) 

(Str Barnes Peacock.') SURENDRANATH BaNERJEA v. 

Chief Justice and Judges of the High court of 
Bengal. (1883) 10 1. A. 171=10 c. 109 (131) = 

4 Sar. 474. 

S. 96 — Court — Meaning of. See Cr P. C. OF 1898, 

Ss. 96, 105. (1912) 39 I. A. 163 = 39 C. 963 (966). 

Ss. 96 and 105, Schedule JIT-Senrck warrant — 
Issue of — District Magistrate — Jurisdiction when not 
sitting as a Court — S. Court — Afeaning. 

1 he word Court” in S. 96 of the Criminal Procedure 
Code includes a Magistrate; and a Magistrate can under that 
section authorise a search to be made not merely when sit- 
ting as a Couit but in view of an inquiry about to be made. 

The question was whether a search made by the appellant 
a.s Chief Magistrate of the District, accompanied by the Dis- 
trict Superintendent of Police, upon the premises of the res 
pondents constituted an actionable trespass, and whether the 
appellant was liable in damages therefor. 

It appeared that a serious offence had Ijeen committed 

against the public tranquillity, which it was the duty of the 

appellant as District Magistrate to inquire into, and that he 
accordingly .searched the respondents* cutcherries f(»r arms. 

Held, that it was clear from Ss. 90 and 105 and Schedule 
HI of the (aiminal Procedure Code that he was authorised 
by the Code to direct a search of the respondent’s ( utcherry 
if he considered it advisable to do so. i^ford A/acnaghten .) 

CLAKKEz/. Bkojendra Kishore Kov Chowdhuky. 

('1912) 39 I. A. 163 = 39 C. 953 = 16 C.W.N 865-- 
16 C. !*• J. 231 =(1912) M.W.N. 760 12 M.L.T. 171 = 
10 A L. J. 193 = 14 Bom. L. R. 717 = 13 Cr. L.J. 693 = 

16 I. C. 501-23 M. L. J. 32. 

— Ss. 106, 96, Rch. Ill — Search warrant — Issue of 
District Magistrate — Jurisdiction when not sitting as a 
Court. AVc Cr. P. Code, Ss. 96, 105 ; .SCH. III. 

(1912) 39 I.A. 163 = 39 C. 953. 
S. 146. {Sec Bengal Acts — Affrays act 

IV OF 1840; AND FOUJDARV COURT.) 

Jitcisdiciion of Alagist rate under. 

A Magistrate has only jurisdiction to determine the fact 
of possession (223). {Lord Justice Turner.) M.AH.ARAJAH 

koowur Baboo Nitrasur Singh v. Baboo Nund 
toll Singh. (1860) 8 M. I. A. 199 - 1 W. R. 61 = 

1 Suth. 420 = 1 Sar. 744. 

A Magistrate has no right whatever to enter into any 


CRIM. PRO. CODE (ACT V OF 1898). S. 146— (CWfl*.) 

ence to objects or marks physically existing, these must 
necessarily be ascertained by extrin.sic evidence, i^.^ the 
testimony of persons who know the locality. {Lord Lindley.) 
DinOMONI CHOWDHKANI V. BROJO MOHINI CHOW- 

DHKANi. (1901)291. A. 24 (33-4) = 29C. 187(198) = 
6 C. W. N. 386 = 4 Bom. L. R. 167 = 8 Sar. 224 = 

12 M. L. J. 83. 

Order under-- Map referred to in-- Admissibility in 

evidence — Purpose of. 

If the orders under S. 145 of Cr. P. C. of 1898 refer to a 
map, that map is admissible in evidence to render the order 
intelligible; and the actual situation of the objects drawn or 
otherwise indicated on the map must, as in all ca.ses of this 
sort, be ascertained by extrimsic evidence. {Lord Lindley J 
Dino.moni CHOWDHKANI V. Bkojo Mohini Chow- 
DHRANI. (1901) 29 I. A. 24 (33-4) = 29 C. 187 (198) = 

6 C.W.N. 386-4 Bom. L. R. 167 = 

8 Sar. 224 = 12 M. L. J. 83. 


question of title. He is simply to decide as to who was the 
person in possession. {Sir Barnes Peacock.) Sheik 
Torab Ally v. Sheik Mohamed Tukhee. 

(1872) 19 W. E. 1 = 6 Sar. 711 (714). 

~ Order under — Admissibility in esndence — Purpose 
and extent of. 

These police orders under S. 145 of Cr. P. C. of 1898 are 

admissible in evidence on general principles as well as under 

o. 13 of the Evidence Act to show the fact that such orders 

were made. This necessarily makes them evidence of the 

o owing facts, all of which appear from the orders themsel- 

es, w'ho the parties to the disputes were, what the land 

declared entitled to retain pos- 

ndmk^iM^ to this extent such orders are 

f'.o* ( evidence for and against every one when the 

, Lindley.) DINOMONI CHOWDHRANI 

29 o'* 187 ri^QH^ ^“OWDHRANI. (1901) 29 I. A. 24 = 
29 C. 187 (198) = 6 C. W N. 386 = 4 Bom. L.R. 167 = 

8 Sar. 224 = 12 M. L. J. 83. 

— ^^scriptioH of 

If thp la A as to — Admissibility of. 

PC of of Cr. 

described by metes and bounds, or by refer- 


Ordcr under — Nature of. 


Orders under S. 145 of Cr. P. C. are merely police orders 
made to prevent breaches of the peace (33). {Lord Lindley.) 
DINOMONI CHOWDHRANI r'. BKOJO MOHINI CHOW- 
DHRANI. (1901) 29 I. A. 24 ---29 C. 187 (197) = 

6 C. W. N. 386 = 4 Bom. L. R. 167 -8 Sar. 224 -- 

12 M. L. J. 83. 

Order under — Party in possession under — Ejectment 


■suit again.st-Onus on plaintiff in. {Lord Brougham.) 

Ram KunoN Rak Furkook-oon-Nissa Begum. 

(1847) 4 M. I. A. 233 (244-5) = 1 Sar. 342. 

-{Sir James IV. Coh’ilc.) JUGGOMOHUN BuKStHFE 
?■. Roy Mothookanath Chowdky. 

a867) 11 M. I. A. 233(240)-7 W. R, P. C. 18 = 

1 Suth. 673 = 2 Sar. 246 

- - {Sir James IC. Colvile.) HaBOO HEER PeKTAB 

SAHKEr^ Maharajah Rajender Pertab Sahee 

(1867) 12 M.I. A. 1 (23) = 9 W.R. (P. C.)*15 = 

2 Suth. 114 = 2 Sar. 348. 
{Lord Chelmsford.) RaJAH BURDACAUNT ROY v 

Baboo Chunder Coomar Roy. 

(1868) 12 M. I. A. 145(153-4) = 11 W. R. (p. C.) 1 = 

2 B. L. R. 1 = 2 Suth. 169 = 2 Sar. 402. 

— WiSEz^. Brojendro Coomar Roy. 

(1872) 18 W. B. 91 = 2 Suth. 619 = 4 Sar. 788. 

Suit to recover certain beeghas of land claimed by the 

plaintiff as part of a khas mehal purchased by her from the 
Government. The defendants were in possession of the land 
and were found by the Magistrate in a proceeding under the 
Code of Criminal Procedure to be in possession. The plain- 
tiff sought to turn them out. 

Held, the suit is in the nature of an ejectment suit and 
the plaintiff must recover upon the strength of her own title 
and not upon the weakness of that of her adversary. It is 
immaterial, therefore, in this case to consider whether the 
land is the proijerty of the defendants, or not. because whe- 
ther it is their property or not, unless it is proved to be the 
property of the plaintiff, she is not entitled to turn them 
out ; nor is it necessai^ to consider whether it was ever the 
property of Government or not. because, unle&s the plaintiff 
can make out that, being the property of the Government 
the Government conveyed it to her, she is not entitled to 
recover (879). Ranee Surnomoyee v. W atson ^ rn 
(1873) 2 Suth. 879 = 20 W. B. 211=4 Sar. 82o! 

{Lord Robertson.) RaDHAMONI Bebi v. COI I fo 

TOR OF Khulna. (1900) 27 I A 136. 

27 C. 943 (960)= 4 C.W.N. 697 = 2 Bom. i R 5^1 

7 Sar. 714 
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CRIM. PRO. CODE f ACT V OF 1898). S. U5-(Co„iJ.) 

" regards possession nnder a Magistrate’s order 

althougli the order confers no title, the fact of possession 
lemains, and the peison in possession can only be evicted 
by a person who can prove a better title. In a suit by a per- 
son against whom an order under S. 145 of Cr. P. C. has 
been made to recover possession from the party in posses- 
sion under such an order, the burden is on the plaintiff of 
proving her title (34). {Lord Lindlcy.) IlINOMONi 
CHOWDHKANI 7'. Brojo Mohini Chowdhkani. 

(1901) 29 I. A. 24 = 29 C. 187 (199) - 6 C. W. N. 386 = 
4 Bom. L. R. 167 8 Sar. 224 - 12 M. L. J. 83. 

^^f-) Indrajit Pkatap Sahi 7 -. 

Amar Singh. (1923) 50 I. A. 183 (186) = 2 P. 676 = 

21 A. L. J. 654 = A.I.R. 1923 P.C. 128 = 
4 Pat. L. T. 447 = 1 Pat. L.R. 345 = 33 M. L. T. 233 = 
18 L.W. 728 =25 Bom. L. B. 1259 = 28 C. W. N, 277 = 

39 C.L.J. 318=74 I.C. 747-45 M. L. J. 578. 
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Order under* — Person not party to — Effect against. 
An order of a Magistrate maintaining one man in the 
possession of certain lands cannot be made an instrument 
for turning another man out of the possession of other lands 

(223). 

Where a proceeding of a Magistrate was had between 
two parties, neither of whom was really in po.ssession, held, 
that the party in whose favour Ihe Magistrate made an 
order could not successfully use it to eject the actual posses- 
sor of the lands, but who was no party to the proceeding 
and was not bound by it (223-4). {Lord Justice Turner,) 

Maharajah Koowur Baboo Nitrasur Singh 
Baboo Nund i.olb Singh. (I860) 8 M. LA. 199 = 

1 W.R. 51 = 1 Suth. 420 = 1 Sar. 744. 

Order under — Possession for three years held under — 

Effect of — Title to property if acquired by. See BENGAL 
ACTS — Akfravs Act iv ok 1840 — Order under — 
Possession for three years under. 

(1879) 7 1. A. 73(81). 

Order under- — Reports accompanying;, hut not refer- 
red to in— Admissihility in d'idenec — Eridence Act, S. I.L 
Reports accompanying the orders under S. 145 of Ci .I’.C. 
or the maps referred to therein and not referred to in the 
orders may lie admissible as hearsay evidence of reputed 
possession. But they are not otherwise admissible, unless 
they are made so by 13 of the Evidence Act. To bring a 
report within that section tlie report must l>c “a tran'^action 
in which the right or custom in question was created, claimed 
modified, recognised, asserted or denied or which was incon- 
sistent with its existence.” (Lord Liud/ey.) Dinomoni 
Chowdhrani V. Brojo Mohini Chowdhrani. 

(1901) 29 I.A 24(33-4) = 29 C. 187 (198).- 
6 C. W. N. 386 = 4 Bom. L B. 167= 8 Sar. 224 

12 M. L. J. 83. 

Order under — Scope and effect of~Tit/e— Poises- 


CRIM. PRO. CODE (ACT V OP 1898), S. 146^(C^/^.) 

The contest between the parties was commenced by those 
summary proceedings touching the fact of the right of pos- 
se.^ion, which are in India the ordinary prelude to a regular 
suit for the determination of a disputed title (22). (.5*/> 

James IV. Colvile.) BaBOO Beer PeRTAB SaHEE v. 

Maharajah Kajender Pertab Sahee. 

( 1867) 12 M I A. 1 = 9 W.R. (P.C.) 15 = 2 Suth. 114 = 

2 Sar. 348. 

Proceedings under — Title— Documents of — Non- 
production of Presumption against their genuineness from 
— Propriety. Sec TiTLE— DOCUMENTS OF -GENUINE- 
NESS OF— Presumption against. 

(1863-5) 10 M. I. A. 166 (176-6). 


‘Proceedings under—Title of party — Statement as 

* 0 — Prohability of. 

Even in possession proceedings, the persons who have the 
title will necessarily, or very naturally, when the title is 
claimed by the opposite party, state their title (424). {Mr. 
Pemberton fxigh.) KaDIR BUKHSH KHAN v. MuSSU- 
MATAIN FuSSEEH-OON NISSA. (1863) 6 M.I.A. 413 = 

1 Suth. 241. 

■ S 172, Sub-S. (2) — Police diary — Admissibility 

in a'idence — Extent of — If sc of entries in diary for pur- 
pose of disc red itiug witnesses for accused — Legality, 

A police diary kept under S. J72 of the Code of Crimi- 
nal Procedure may be used to assist the Court which tries 
the case by suggesting means of further elucidating points 
which need clearing up and which are material for the pur- 
pose of doing justice between the Crown and the accused, 
but not as containing entries which can by themselves l>e 
taken to be evidence of any date, fact or statement contained 
in the diary. The police officer w’ho made the entry may 
be confronted with it, but not any other witness. 

Held, that the entries in a police diary purporting to be 
statements made by persons who were subsequently examin- 
ed as witnesses for the defence could not be treated as evi- 
dence wliich could be used even for the pur|X)se of disciedit- 
ing those witnesses. (Viscounl Haldane.^ DalSingh?' 
King Empfrok. (1917) 44 I. A. 137 (144 6)=' 

44 C. 876 - 21 C.W.N. 818= 15 A.L.J. 476 = 

1 Pat. L. W. 661 - 19 Bom. L. B. 610 - 6 L. W. 71 - 
26 C.L.J. 13-(1917) M. W. N. 522-13 N.LR. 100- 
9 Cr. L. R. 461 = 39 I. C. 311 33 M. L. J. 655. 


Sion. 


Orders under S. l45ofCr. P.C. decide no ((uestion of 
title ; but under that section the Magistrate is, if jmssible. 
to decide which of the parties is in pos.-exsion of the land 
in dispute; airl, if he decides that one of the disputants jjs 
in possession, the Magistrate is make an order declaring 
such party tri be entitled to retain possession until cvi( ted in 
due course of law and forbidding all disturbance of siu h 
possession, until such eviction. The Criminal Procedure 
Acts in force in 1866 and 1876 were to the same effect. {Laid 
Lindley.) DiNOMONI CHOWDHRANI v. BrOJO MOHINI 

Chowdhrani. (1901) 29 I. A. 24 (33 4) = 

29 C. 187(197 8) = 6 C-W.N. 386-^4 Bom. L.R. 167 = 

8 Sar. 224 = 12M.L. J, 83. 

Proceedings under — Ordinary prelude to regular 

suit for decision of disputed title. 


S. 191 — Applicability — Cases falling under clauses 

{a) and {r) of sub-S. 1 of S. 190 — Distinction. 

S. I9l of the Cr. P. C., which provides that the iNfagis- 
trate should inform the accused that he was entitled to have 
the ca.se ti ied by another Court, is inapplicable to a c.oc 
in which, while trying one person, the Magistrate finds occa- 
sion to formulate a charge against .some one else, i.c., to a 
case in which the ^fagist^ate acts under cl. {a) of S. 190, 
su b-S. 1 of the Code. It applies only to a case in which the 
Magistrate proceeds under cl. (c) of S. 190, sub-S. 1 . i.e., to a 
case in w hich he takes cognizance of an offem e after recei- 
ving a complaint of the facts which lonstituted the offence 
(102). (Lord Phillinna-e.) AbDUL RahmaN KiNG- 
EMPEKtJR. (1926) 64 I. A. 96 5 Rang. 53 = 

45 C. L. J. 441=6 Bur. L. J. 65 8 Pat. L. T. 166 = 

38 M.L.T. 64 (P. C.) 100 I. C. 227 = 4 O.W.N. 283 = 
28 Cr. L. J. 269 = 7 A.I.e.R. 362 = 29 Bom. L. R. 813 = 
26 A. L. J. 117 = 31 C.W.N. 271 = ( 1927) M. W.N. 103 = 

A. I. B. 1927 P C. 44 = 52 M L. J, 685. 

S. 195 — Procedure under, with reference to offence 

under S. 228, /.P C. — Inapplicability of, to case of insult 
to, or libel upon High Court or one of fudges thereof. 

It is contended that, by reason of the Code of Criminal 
Procedure, 1882, the Court could not deal with the offence 
of a contempt of Court committed by the puhlication of a 
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CBIM. PRO. CODE (ACT V OP 1898). S. 196-(Ci»///u'.) 

libel out of Court when the Court is not sitting as a con- 
tempt of Court or punish the offender by commitment in a 
summary manner. 

S. 195 of the Cr. P.C. was referred to which enacts that 
no Court shall take cognizance of an offence under S. 228 
of the Penal Code the offering insult to a public ser- 

vant whilst sitting in any stage of a judicial proceeding) 
when such offence is committed in or in relation to any 
proceeding in any Court, except with the previous sanction 
or on the complaint of such Court or of some other Court 
to which it is subordinate. 

It is scarcely possible to suppose that the procedure above 
pointer! out was intended to apply to the case of an insult 
to or a Iil)el upon the High Court or a lil)el upon one of the 
Judges thereof, imparting corruption or misconduct or in- 
capacity in the discharge of his public duties, or a libel 
such as that set out in the petition (178). (Sir Barnes 
Beacock.') SUKKNDKA NA'iH BaNERJEA Z'. CHIEF JUS- 

TiCF AND Judges of the High court of Bengai,. 
(1883) 10 I.A. 171-10 C. 109(1301) = 4 Sar. 474. 

S. 221 — Charge — Evidence not supporting, cnoing to 

an error — •Effect — 4^cused entitled to benefit of error. 

Where owing to an error the evidence ditl not support 
the indictment, to which it was annexed, held, that the accus- 
ed was entitled to the l>enefit of the error which liad occurred 
and that his conviction must be set aside (373-4). (Mr. 
Justice Bosan</uet,) POONEAKHOTY MOODELIAR i'. ThE 

King. (1836) 3 Knapp. 348 = 1 Sar. 76. 

Charge — “t?/*” in — Use of, in contiection with words 

which are synonymous — Effect of. 

It is not denied that, when words are synonymous, like 
the words, “ ship or vessel,” the use ot the disjunctive ” or ” 
in an indictment is not objectionable. 

Held, that although there might l>e a receipt which was 
not an acquittance, and vice -versa, yet it was clear that, upon 
the indictment in question, both words, being used with 
reference to the same instrument, were used synonymously 
(372). (Mr. Justice Bosanquet.') POONEAKHOTV' MOODE- 
LIAR V. The King. (1836) 3 Knapp. 348 = 1 Sar. 76. 
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Held, over-ruling the objection of the accused, that the 
charge was for one offence only, and that the offence was 
that of uttering the instrument afterwards set out, which, 
though described in the first part of the indictment a.s “ a 
receipt or acquittance for money” was stated to be an acquit- 
tance and receipt, and purported to be so (372). 

It is not denied that, when wortls are synonymous, like 
the other words, “ ship or vessel,” the use of the disjunctive 
is not objectionable ; and although there may l)e a receipt 
which is not an acquittance, and -vice I'ersa, yet it is clear 
that upon this indictment, both words, being used with re- 
ference to the same instrument, are used synonymously 
(372). (Mr. Justice Bosanquel.) POONEAKHOTY MOODE- 
LIAR rc The King. (1836) 3 Knapp. 348 = 1 Sar. 76. 

Intention of accused to defraud — Statement in 

charge as to — When necessary and -when not. 

Where the natural tendency of an act is to defraud or 
injure another, the actor is taken to contemplate the conse- 
quences of his own act, and may l)e charged uith intending 
so to do, .such as the cases of indictments for uttering forged 
Bank Notes witli intent to defraud the Goverr.or and Com- 
pany of the Bank of England, though the probability may 
be slight of a forged note being paid by the servants of the 
Bank. 

Where, however, the very scope and object of the whole 
of the transaction in respect of which the accused wa.s charg- 
ed was to impose upon the auditors at Bombay, //.-A/, iliat 
the indictment need not state expressly that the accused 
intended to defraud the East India Company (372). (Mr. 
Justice Bosanquet.) POONEAKHOTY MOODELIAR v. THE 

King. (1835) 3 Knapp. 348 = 1 Sar. 76. 

Offence charged — Clearness as to — A'ecessity — Arnbi- 

gnity as to — Effect. 

There is no doubt that an indictment ought to be clear, 
and ought to declare what the offence is with whicli the 
person is charged ; and if it is doubtful what the offence is, 
the indictment must consequently be bad (371). (Mr. 
Justice Bosanquet.) POONEAKHOTY MOODELIAR V. THE 
King. (1835) 3 Knapp. 348 = 1 Sar. 76. 


Forged receipt — Use as true of a^Charge of — Re> 

ceipt being for money — Averment of — Necessity, 

In an indictment for uttering as true a forged receipt, if 
the instrument does purport to be a receipt for money, it is 
not necessary that any special averment to that effect should 
be made in the indictment (370). (Mr. Justice Bosanquet.) 
POONEAKHOTY MOODELIAR v. THE KING. 

(1836) 3 Knapp. 348 = 1 Sar. 76. 

Forged receipt — Uttering of — Charge in respect of, 

referring to instrument as ” receipt or acquittance ” for 
money — Vagueness or ambiguity — Charge if bad for. 

An appeal from a conviction for the offence of uttering 
as true a forged receipt, it was contended that the offence 
was not charged with sufficient certainty because it was in 
the alternative, for it was said to \ie a ** receipt or acquit- 
tance ” for money ; and that as those were tw'o separate 
offences, that indictment was therefore vague, ambiguous, 
and insufficient. 

The accused was charged with uttering one instrument, 
and one instrument only, which was set out at the foot of 
the indictment, according to its tenor, and not only was it 
set out according to its tenor, but, although in one part of 
the indictment it was called “ a receipt or acquittance for 
money,” the statement of the tenor was introduced by the 
words, “which said fraudulent and forged receipt and acquit- 
tance for money ” was so and so. It was clear, therefore, 
that the accused was indicted for uttering a receipt ; for the 
instrument set out, purported to be both a receipt and acquit- 
tance for money received, » 


— "S. 234 — Joint trial — I_egality of — Question as to — 
Pi ivy Council appeal— Special leave for— Grant of, in such 
case. See PRIVY COUNCIL— Criminal APPEAL— SPECIAL 
i.EAVE FOR— Grant of— Grounds— Cr. p. code, 
^^•234. (1926) 641. A. 46. 


Ob/cct of— Criminal Procedure— Object of. 

The reason of such a provision (as that contained 
in S, 234, Cr. P. C.) which is analogous to our own provi- 
sions in respect of embezzlement, is obviously in order that 
the jury may not lie prejudiced by the multitude of charges 
and the inconvenience of hearing together of such a number 
of instances of culpability, and the consequent embarrass- 
ment both to judges and accused. It is likely to cause con- 
fusion and interfere with the definite proof of a distinct 
offence, which is the object of all criminal procedure to 
obtain. The policy of such a provision is manifest, and the 
necessity of a system of written accusation specifying a 
definite criminal offence is of the essence of criminal proce- 
dure. (The Lord Chancellor.) N. A. SUBRAHMANU 
AIYERZC KING-Emperor. (1901)28 1 A 267 = 

25 M 61=6C. W. N. 866 = 3 Bom. l!r *640 = 

8 Sar 160 = 11 M. L. J. 233. 


I ytal ifi llegality of. 


In a case m which the accused was tried on an indict- 
ment m which he was charged with no less than fortv-one 
acts, those acts extending over a period of two years 
that the course pursued was plainly in contravention 
S. 234 of the Code of Criminal Procedure aXas plain? 
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illegal (262-3). {Tht Lord Chancellor^ N. A. SURRAH- 
MANIA Aiyer 7'. KrNG Emperor. (1901) 28 I. A. 257^ 

25 M. 61 (97 8)-5 C. W. N. 866 = 3 Bom. L. R. 640 = 

8 Sar. 160 = 11 M. L. J. 233. 

Trial in contravention of^/llestal or irregular — 

Conviction snpportahlc if trial had been proper — Convic- 
tion confined to such char^yes as could ha-ae been legally 
joined — Effect of. 

Where a criminal trial was illegal, because it was in con- 
travention ol S. 234 of the Code of Criminal Procedure, heldy 
that the course pursued could not be amended by arranging 
afterwards what might or might not have been properly 
submitted to the jury. 

Upon the assumption that the trial was illegally conduct- 
ed, it is idle to suggest that there is enough left upon the 
indictment upon which a conviction might have been sup- 
ported if the accused had been properly tried. The mischief 
sought to be avoided by the statute has been done. The 
effect of the multitude of charges before the jury has not 
been averted by dissecting the verdict afterwards and appro- 
priating the finding of guilty only to such parts of the wiit- 
ten accusation as ought to have been submitted to the jury. 
It would in the first place leave to the court the functions of 
the jury, and the accused would never have really been tried 
at all upon the charge arranged afterwards by the C-ourt. 

Their Lordships cannot regard this as cured by S, 537 of 
the Code. {The Lord Chancellor.') N. A. SUBRAHMANIA 

Aiyer v . King-Emperor. (1901) 28 I. A. 257 (268) = 

25 M. 61(97-8) = 5 C. W. N. 866 = 3Bom. L. R. 540- 

8 Sar. 160 = 11 M. L. J. 233. 

Ss 236 and 237 — Charge of one offence — -Conviction 

for different offence — Legality of — Commission of latter 
offence appearing in evidence — Penal Codc^ S» 302 — Charge 
of offence under — Conviction of offence under S. 201. 

The three appellants were, with two others, jointly charged 
with murder under S. 302 of the Penal Code. The Sessions 
Judge held that those two others were guilty murder and 
he sentenced them to death. With regard to the three 
appellants, he was of opinion that the evidence did not 
sufficiently or definitely prove that they were present at and 
had taken part in the murder, but, on the other hand, he 
convicted each of them under S. 201 of the Penal Code, of 
having removed the body, and he sentenced them each to 7 | 
years’ rigorous imprisonment. They were not, however, 
charged formally with the offence under S. 201 of the Penal 
Code, but they were tried on evidence which brought the 
case under S. 237, Cr. P. C. 

//eld, that the procedure was a proper procedure and one 
warranted by the Cr. P. C. 

Under S. 237, Cr. P. C., a man may be convicted of an 
offence, although there has been no charge in respect of it, 
if the evidence is such as to establish a charge that might 
have been made. {Viscount //aidane.) BeGU v. KING- 
EmpEROR. (1925) 52 I. a. 191 = 6 Lah. 226 = 

26 P. L. R. 284 = 41 C. L. J. 437 = 27 Bom. L. R. 707 = 

23 A. L. J. 636=A. I, R. 1925 P. C. 130 = 
(1925) M. W. N. 418 = 7 L. L. J. 324 = 

3 Pat. L R 961 (Cr.) = 88 I. C. 3 = 48 M L. J. 643. 

^S. 297 — Jur>** — Charge to — Misdirection on question 

of fact— What amounts to. See P, C. — CRIMINAL APPEAL 
— INTERFERENCE IN — GROUNDS — JURY. 

(1914) 41 I. A. 149 =41 C. 1023 (1062-3). 

^S. 309 — Assessors — Opinion of. given in writing — 

P. C.’s interference with conviction on ground of. See P. 

C.— Criminal appeal— Interference in— Grounds 
—Assessors. (1925) 62 I. A. 191 (195-6) =6 L. 226. 

S. 360 — Depositions — Reading erver of , to witnesses — 

Opportunity to accused or his pleader to attend to — Giving 
Qf — Better course, 



GRIM. PRO. COM (ACT V OF 1898), S. 360— 

It would l^e a better course if depositions other than mere 
formal ones were read over so that the accused or his 
pleader could hear them and give their undivided attention 
to them. Care would, of course, have to be taken that no 
suggestion should be conveyed to a witness in the form of a 
correction which w’ould make him alter his evidence, but 
there miglit be obvious slips to which, under proper safe- 
guard, attention might be called by the accused, or his 
pleader. {Lord Phillimoref) AHDUL RaHMAN 7^. KlKG- 
Emperor. (1926) 54 I. A. 96 (107) = 6 Rang. 63 = 
45 C.L J. 441 = 6 Bur. L. J. 65 = 8 Pat. L.T. 156 = 
38 M.L.T. (P.C.) 64 = 100 I.C. 227 = 40.W.N. 283 = * 

28 Cr. L.J. 259=7 A.I.C.R. 362 = 
29 Bom. L.R. 813 = 25 A.L.J. 117 = 31 C.W.N. 271 = 

(1927) M.W.N. 103 = A.I.R. 1927 P.C. 44 = 

52 M.L.J. 686. 


Depositions Reading over to witnesses of, in pre- 
sence of accused — Provision as to — Non-compliance with — 
P. (.'.’s interference with conviction on ground of. See P. C. 
—Criminal appeal — Interference in— fJROUNDS— 
Cr. P.C., S. 300. (1926)54 I.A. 96(104-5) = 5 R. 63. 

Compliance with — What amounts to — Giving depo- 
sition to witness to read to himself if enough. 

The provision in S. 360 of Cr. P. (..'ode as to the deposi- 
tion being read over to the witness, is not complied 
with in terms by giving the witness an opportunity of read- 
ing it over to himself. He may do so in a slovenly and im- 
pel feet manner. He may not easily deciplier the hand- 
writing. He may not feel the respon.«ibiIity in the same 
way that he would if it were read over to him. No doubt 
there are cases in which it would be more likely that accu- 
racy would be obtained if the witnes? read over the deposi- 
tion to himself, as, for instance, if the pronunciation of the 
magistrate or ot the interpreter in a language not his own 
was diflicult to follow, or if a witness was partially deaf. 
But except in cases where reading over to the witness 
would be absurd, as, for example, with a stone-deaf person, 
the provision should be complied with (107). {/.ord /^hilli- 
more.) AlilJUL RaHMAN v, KING-EMPEROK. 

(1926) 54 I. A. 96 = 5 Rang. 63 = 


45 C.L.J. 441 = 6 Bur. L.J. 65 = 8 Pat. L.T. 156 
38 M.L.T. (P.C.) 64 = 100 I.C. 227 - 4 O.W.N. 283 = 

28 Cr. L.J. 259 - 7 A.I.C.R. 362 = 29 Bora. L.R. 813 = 
25 A.L.J. 117 31 C.W.N. 271 = (1927) M.W.N. 103 = 

A.I.R. 1927 P.C. 44 = 52 M.L.J. 586. 

Ss. 360 and 361 — Depositions — Reading rn'cr of, to 

witnesses — Object of — Opportunity to accused to attend to — 
Corrections — Accused's right to suggest. 

A careful study of Ss. 360 and 361 of ('r, P. C. v\iM show 
that the object of reading over the deposition is to obtain 
an accurate record from the witness of what he really 
means to say, and to give him an opportunity of correcting 
the words which the Magistrate or his clerk has taken 
down. It is not to enable the accused or his advocate to 
suggest corrections. 

The distinction between Ss, 360 and 361 is very marked. 
Under the latter section, if evidence is given in a language 
not understood by the accused or his pleader, it is to be 
interpreted into their language, while under the former sec- 
tion when it is read over, it is to l)e interpreted to the wit- 
ness in his own language, but there is no provision for its 
being interpreted to the accused. 

No doubt the evidence has to be read over in the 
sence of the accused or of his pleader. He is entitled 1® ^ 
sure that it has been read over, and that the witness has 
had an opportunity of correcting the written word. Bu 
he is not necessarily entitled to the opportunity of suggesting 
corrections (106). (Lord Phillimore.) 

King-Empekok. (1926) 64 I. A. 96 = 

6 Bang. 63 =46 C. D. J. 441 =6 Bur. L. .T. 66- 
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361 -{Cotitd.) 

8 Pat. L.T. 166=38 M.L.T. (P.O.) 64 = 
100 I.C. 227 = 4 O.W.N. 283 = 28 Or. L.J. 259 = 
7 A. I.C.R. 362 = 29 Bom. L.B. 813 = 26 A L.J. 117 = 

31 C.W.N. 271 =(1927) M.W.N. 103 = 
A.I.R. 1927 P.C. 44 = 52 M.L.J. 685. 

Ss. 360 and 537 — Non-compliance 7vith — Setiifig 

aiidt of conviction on ground of-^No pre indice to accused 
^S. SZI^Effect. 

The bare fact of an omission to comply with the provi- 
sion in S. 360 of Cr. P. C. as to the reading over of the 
deposition to a witness, and a bare irregularity in giving it 
over to him to read to himself, unaccompanied by any pro- 
bable suggestion of any failure of justice having been 
thereby occasioned, is not enough to warrant the quashing of 
a conviction, which may be supported by the curative pro- 
visions of Ss. 535 and 537 of the Code (107, IIOJ. {/.ord 
Ehillimore.) ABDUL KAHMAN v. KING-EmpeROR. 

(1926) 6-1 I.A. 96 =6 Bang. 53 = 
46 C.L.J. 441 = 6 Bur. L.J. 65 = 8 Pat. L.T. 155- 
38 M.L.T. (P.C.) 64 = 100 I.C. 227 = 4 O.W.N. 283 - 

28 Cr. L.J. 269 ^ 7 A.I.C.B. 362 = 29 Bom. L.B. 813 = 
25 A.L.J. 117 31 C.W.N. 271 -(1927) M.W.N. 103 

A.I.R. 1927 P.C. 44 52 M.L.J. 586. 

S. 436 — Certiorari — Writ of — Grant of High Court 

— Jurisdiction. CEK'l lOkARI — WRn OF— GraN'I’ Of 

—High Courts. (1919) 46 I.A. 176 43 M. 14G (169). 

— S. 439 — Press Act of lOlO, S. 3 ( 1 ) Pio\'iso— Secu 

rity — Dispensation of — Cancellation of — Order of — Revi- 
sion again.st. See PRESS ACT OF 1910. S. 3(1) PROVISO— 
SECURirv. (1919) 46 I.A. 176 = 43 M. 146(159). 

S. 439 (4) — Acquittal — Finding of^ Alteration into 

one of conviction — Reviuon — Jurisdiction in. 

In a case in winch the appellant was acquitted of the 
charge of murder and convicted of the offence punishable 
under S. 304, I.P.C., by the Sessions Judge, the Local 
Government preferred a revision to the High Court, praying 
that the appellant might be convicted of the offence of 
murder under S. 302, I.P.C., though the Local Government 
could, under S.417, Cr. P. C., have appealed against the 
acquittal. The High Court in revision altered the conviction 
into one under S. 302, I P.C. 

Held, that, in view of sub-S. (4) of S, 439, Cr. P. C., the 
High Court had no jurisdiction in revision to convert the 
trial Judge’s finding of acquittal on the charge of murder 
into one of conviction of murder. {^Sir Lancelot Safidersoni) 

Kishan Singh v, king-Emperor. 

( 1928) 55 I.A. 390 = 50 A. 722 = 28 L.W. 396 = 
(1928) M.W.N. 749 = 6 O.W.N. 911= 111 I.C. 332 = 

29 Or. L.J. 828 = 29 Punj.L.R. 675 = 26 A.L.J. 1099 - 
33 O.W.N. 1 = 30 Bom. L.R. 1572 = 48 C.L.J. 397 = 

A.I.R. 1928 P.C. 254 = 56 M.L.J. 786. 

’'Apphcability — Complete acquittal in respect of all 

charges or offences — Necessity. 

S. 439, sub-S. (4) of Cr. P. C. is not confined to cases 
where the trial has ended in a complete acquittal of the 
accused in respect of all charges or offences. It applies to a 
c^e where the accused has been acquitted of a major 
offence, though convicted of a minor offence. (Sir Lan- 
celot Sanderson.) KiSHAN SlNGH v. KING-EMPEROR, 
(1928) 65 I.A. 390 = 60 A. 722 = 28 L.W. 396 = 

(1928) M.W.N. 749 = 6 O.W.N. 911 = 111 1.0.332 = 

oJ"' i =29 Punj. L.R. 676 =26 A.L.J. 1099 = 
33 C.W.N. 1 = 30 Bom. L.R. 1572=48 C.L.J. 397 = 

A.I.R, 1928 P.C. 254 =66 M.L.J. 786. 
Ss^ 476 to 478 — Applicability — Libel or defama- 
l,on out of Court luhiht court is not sitting— AppticabHity 
to case of. 

S, 480 and the two following sections of the Code of Cri 


CRIM. PRO. CODE (ACT V OP 1898), Ss. 476 to 

NlZ^ijContd.) 

minal Procedure, 1882, do not apply to a case of libel or 
defamation out of Court whilst the court is not sitting 
(178). (Sir Barnes Peacock.) SURENDRANATH BaNEK- 

JEA V, Chief Justice and Judges of the High 
Court of Bengal. ( 1883) 10 I.A. 171 = 

10 0. 109(131) = 4Sar. 474. 

S. 627 — Criminal case — Transfer of, fron one Pre- 
sidency to another — Governor-General of India — Power of. 

It is in the power of the Govcrnor-Cieneral of India if he 
thinks that in the state of public feeling a fair trial could 
not be obtained in the place where the offence would ordi- 
narily be tried to order that ihe trial be held elsewhere. 
(^Lord Dunedin.) SHAFI AHMAD NaBI AHMED v. KiNG- 

EmpekOK. (1926)23 L.W. 1 = 43 C.L.J. 67 = 

(1926) M.W.N. 62 = 3 O.W.N. 166 = 
28 Bom. L.R. 158 = A.I.R. 1925 P.C. 306 = 

92 I.C. 212= 49 M.L.J. 834. 

S. 637 — Applicability of — Obiection which might 

have been but was not raised in earlier stages — Effect. 

In applying S. 537 of the Code of Criminal Procedure, 
the ('ourt must have regard to the question whether the 
objection could and should have been raised at an earlier 
stage in the proceedings (104). {Lord Phillimore.) 
ABDUL Rahman v. King-Emperor. 

(1926)54 I.A. 96 5 Rang. 53 = 
45 C.L.J. 441 = 6 Bur. L.J. 65 = 8 Pat. L.T. 165 = 
38 M.L.T. (P.C.) 64 = 100 I.C. 227 - 4 O.W.N. 283 = 
28 Cr. L.J. 259 = 7 A.I.C.B. 362 - 29 Bom. L.R. 813 = 

25 A.L.J. 117 = 31 C.W.N. 271 = 
(1927) M. W. N. 103 = A.I.B. (1927) P.C. 44 = 

52 M.L.J. 586. 

Coustriution — Expression “ Unless such error ” 

Applicability of, to all sub clauses. 

The passage in S. 537 of Cr. P.< '. beginning “unless such 
error” does not qualify (</) only but also the other letters of 
the alphal)et (108). {Lord Phillimore.) ABDUL RaHMAN 
KING-E.MPEROR. (1926)54 I.A. 96 = 

6 Rang. 53 = 45 C.L.J. 441 = 
6 Bur. L.J. 66 = 8 Pat. L. T. 156 = 
38 M.L.T. (P.C.) 64 = 100 I.C. 227 = 
4 O.W.N. 283=28 Cr. L.J. 259 = 7 A.I.C.B. 362 = 
29 Bom. L.R. 813=26 A.L.J. 117 = 31 C.W.N. 271 = 

(1927) M.W.N. 103 = A LB. 1927 P.C. 44 = 


62M.L J. 686. 

S. 360 of Code — Non-compliance with — Setting 

aside of conviction on ground of — No prejudice to accused 
CR. P.C. OF 1898, Ss. 360. 537. 

(1926) 64 1. A. 96 (107, 110) =5 Bang 53. 

Trial — Mode enacted by Code — Contravention of— 

Irregularity or illegality. 

The disobedience to an express provision as to a mode of 
trial is not a mere irregularity within the meaning of S. 537, 
Cr. P. Code. The remedying of mere irregularities 
is familiar in most systems of jurisprudence, but it would be 
an extraordinary extension of such a branch of administer- 
ing the criminal law to say that when the Code positively 
enacts that a mode of trial shall not be permitted that this 
contravention of the Code comes within the description of 
error, omission, or irregularity (263). {The Lord Chan- 
cellor.) N. A. SUBRAHMANIA AlYER V. KING-EmPEROR 

(1901) 28 I. A. 267 = 26 M. 61 (97 8) = 

6 C. W. N. 866 = 3 Bom. L. R. 640 = 8 Sar. 160 = 

11 M. L. J. 233. 

CRIMINAL PROCEEDING. 

See WORDS— Meaning of— Criminal. 




CRIMINAL TRIAL. 

Conduct of— Mode of— Irregularity serious in 

Consent if eyre. 


847 


THE PRIVY COUNCIL DIGEST 


848 


•I « « 


CRIMINAL TRIAL~(C^///^.) 

No serious defect in the mode of conducting a criminal 
trial can be justified or cured by the consent of the advocate 
of the accused (104). {Lord P/iiilimore.) ABDUL 

Kahman 7'. Kin(;-Emperok. 

(1926) 541. A. 96 5 Rang. 53-45 C. L. J. 441 = 

6Bur. L J. 65-8 Pat. L. T. 155 = 
38 M. L. T. (P. C.) 64 = 1001. C. 227 = 
4 O. W. N 283=28 Cr. L. J. 259 = 7 A. I C. R. 362 = 
29 Bom. L.R. 813 = 25 A. L. J. 117 = 31 C. W. N. 271 = 
(1927) M. W. N. 103= A. I. R. 1927 P. C. 44 = 

52 M. L. J. 585. 
Illegality — Full offence— -Conviction for, in^^tead of 
for attempt at or abetment of offence. Atv P. C.— C'KIMl- 

NAL Appeal — Special leave for — Grant of— 
Grounds— Aitempt or abetment. 

(1924) 52 I. A. 40 (60 1) = 62 C. 197. 

Mode prescribed by Code — C'ontravention of — 
Irregularity or Illegality. AVc Cr. I>. C. OF 1808, S. 537— 
Trial. (1901)28 1. A. 257 (263) =25 M. 61 (97). 

CROSS EXAMINATION. 

Account- Books — Cross-examination of party with 


reference to his own — I’oints therein relied upon again.st 
him Examination with reference to — Necessity. 

AccouN'i' Books—Cro.ss-examination. etc. 

(1882) 12 C. L. R. 186 (198). 


•Ilocuments put in by plaintiff as part of his case — 
Cross-examination by defendant with reference to — Ilocu- 
ments if become admissible against defendant merely by 
reason of. See EVIDENCE— DOCUMENTS — PLAINTIFF — 

Documents put in by, as part of his case. 

(1926) 62 I. A. 372 (376-7). 

Legitimacy — Issue as to — Claim to be son of A by 

woman B — Defence that plaintiff loas son of A by looman 
C — Cross-examination of plaintiff's udtnesscs in case of — 
Mode of. 

The plaintiff claimed to be the legitimate son of one Sher 
Khan by his wife Muna. The plaintiff and his witnesses 
spoke to his paternity, but the defendants did not, in the 
cross-examination of plaintiff or his witnesses, directly put 
the question as to whether one Sundaria, not Muna, was 
the mother of the plaintiff. The plaintiff and his witnesses 
w’ere merely asked in their cross-examination whether Sher 
Khan had a w’oman named Suiularia in his keeping as a 
mistress. 

Heldy that if the defence was really that Sundaria and not 
Muna was the mother of the plaintiff, the defendants must 
have directly put that question to the plaintiff and his wit- 
nesses in their cross-examination. 

In order to lay a foundation for calling evidence to prove 
that the plaintiff was a son of Sundaria it was not sufficient 
for the defendants to ask the plaintiff, or a witne.ss or wit- 
nesses of his in cross-examination whether Sher Khan had 
a woman named Sundaria in his keeping as a mistress (5) 
{Sir John Edge.') MUHAMMAD ABDUL AziZ v. MiR 

Tasaduo Husain. ('1917) 42 I. C. 3 = 

21 C. w. N. 873 (876) = (1917) M. W. N. 529 = 

7L. W. 66. 

Witness — Credit of--Cross examination to — Rele- 
vancy af — Credibility of witness — Case depending upon. 

Cross-examination to credit is necessarily irrelevant to 
any issue in an action ; its relevancy consists in being 
addressed to the credit or discredit of the witness, in the box 
so as to show that his evidence for or against the relevant 
issue is untrustworthy ; it is most relevant in a case where 
everything depends on the judge’s belief or disbelief in the 
witness’s .story, and to excuse the witness and actually accept 
his story on the ground that he was uncomfortable when he 


CROSS EXAMINATION— 

was shown to be a fraudulent falsifier of accounts is to adopt 
a wrong course (114). {Sir George Farwell.) BOMBAY 

C07TON Manufacturing Co., ltd. v. Motilal Shiv- 

Lal (1916) 42 I. A. 110 = 39 B. 386 f398) = 

17 M. L. T.408 = (1915)M.W.N. 788 = 2 L W 521 = 

17 Bom. L. E. 455 = 21 C. L J. 528 = 19 C. W. N. 617 = 

29 I. C. 229 = 28 M. L. J. 693. 

— Witness — Cross-examination of—Opportunity for 

Xecessity — Court — Examination of witness by. 

In a ca.se in which the question was whether or not a 
coinpromi.se of a suit purporting to have been made and 
entered into by the appellant, a purdanashin lady, had in 
fact been so matle and entered into with her full knowledge 
and consent or the contrary, the appellate court insisted 
upon the examination of the Vakil.s engaged on opposite 
sides in the suit. The vakils wo»e examined by the Court 
and not by the vakil.s of parties ; and their evidence was 

used by the appellate court to utterly discredit the appel- 
lant and her brothers who had deposed to the fact that she 
never consented to the compromise. 

Held, that it would have been well if the appellant and 
her brothers , liad been allowed an opportunity of cross- 
examining those vakil.s on the portion of their evidence in 
coiiHict with tlieir own. {I^ord Athinson.) SrimATI SaRA'I' 

Kumari Dasi Amullyadhan KUNDU. 

(1922) 17 L. W. 481 r493) = A. I. R. (1923) P. C. 13 = 

32M. L. T. (P C.) 137 = 37 0. L. J. 601 = 
26 Bom. L. R. 648 = (1923) M. W, N. 392 = 72 I. 0. 632. 

Witness — Cross-examination of — Opportunity for — 

Refusal to allcnv — Propriety, 

The High Court remarked on the mi.scairiage of the 
Judge in refusing to allow the plaintiff to cross-examine the 
defendant when called, and their Lordships fully concur in 
the propriety of that censure (393). {Sir James W. Colvile.) 
RaDHA JeeBUN MOOSTUFFY V. TaRAMONEE DOS.SEF. 

(1869) 12 M. I. A. 380. 

Witness — Cross-examination of — Splitting ttp — 

Evils of. 

The cross-examination of witnesses was so unduly pro- 
longed that witne.sses had to be recalled two or three time.s, 
often at considerable intervals, before their cross-examin- 
ation was concluded. The cro.ss-examination was thus 
broken up into several detached portions. If it were 
specially designed to expose witnesses to the risk of being 
tampered with, and to promote the fabrication of false 
evidence, no better .system could be devised for that end 
than this splitting up of the cross-examination of witne.sse.s 
(236). {Lord Athinson.) Sadik HUSSAIN KHAN v. 
HaShim Ali Khan. (1916) 43 I. A. 212 = 

38 A. 627 (663) = (1916) 2 M. W. N. 577 = 

21 M. L. T. 40 = 6 L. W. 378 = 21 C. W. N. 133 = 

25 C. L. J. 363 = 14 A.L J. 1248=18 Bom. L.R. 1037 = 

19 O C. 192 = 1 Pat. L. W. 167 = 36 I. C. 104 = 

31 M. L. J. 607. 

“Witness — Examinaiion-iH’Chief of — Point which 

must be raised in — Omission of party responsible to raise — 
Raising of^ by his opponent in cross-examination — Duty as 
to — Omission to raise — Adverse inference from — Propriety. 

Where a party desires to contradict the case set up by his 
opponent and calls a witne.ss who is in a position to contra- 
dict it, he is under a duty to obtain the contradiction from 
the witne.ss in his examination in-chief. If he fails to do 
so, his opponent cannot be expected to raise the question by 
cross-examination of the witness, and no adverse inference 
can legitimately be drawn from his omission to do so. 
{I,ord Atkin.') BHAI PANNA SINGH v. FIRM BHAI ARJAN 

Singh. (1029) 27 A. L. J. 791 = 33 0. W. N. 949- 

31 Bom. L B. 909= A. I. E. 1929 P. C. 179- 

57 M. L. J. 323 (329-30). 
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CROSS-EXAMINATION— 

Witness — Prior statements in writing of-^Cross- 

examination with referetue to — Necessity— Use of state- 
nients to discredit witness without such cross-examination 
— Permissibility. 

A reclamation lease of jungle lands in the Sunderbans 
granted by the Government provided for a forfeiture of the 
lease for non-fulfilment of clearing conditions provided for by 
the lease-deed. The lease provided that at any time after the 
expiration of the fifth year the Sunderbans Commissioner or 
any person authorised by him might enter upon the land 
and cause it to be measured for the purpr)se of ascertain- 
ing whether that condition had been fulfilled. 

After the expiration of the fifth year» the then Settlement 
Officer, who had taken over the duties of the Commissioner 
in the Sunderbans, an office which had been abolished, 
visited and inspected the property leased, and reported to 
the Government that the clearing conditions had nut been 
fulfilled, and that the lease must be forfeited on that ground. 
And the Government forfeited the lease in pursuance of 
his report. 

In a suit brought by the lessees for a declaration 
that the forfeiture was invalid, the Settlenient Officer went 
into the witness-box and stated that he had seen the pro- 
perty and, as the result, Iiad advised that, as he had found 
that the clearing stipulated for had not been performed, 
tiie Government should resume the property leased, as was 
actually done. 

On appeal to the Privy Council it was contended for the 

lessees that the substance of the evidence of the Settlement 

Officer was displaced by certain documents put in at the 

trial by the Government. Those documents were in the 

nature of a rent-roll proceeding on measurements, and were 

relied upon as showing that the land must have been made 

fit for cultivation within the period fixed tlierefor by the 

lease-deed. Nothing was, however, put to the Settlement 

Officer in his cross-examination about the rent-roll or the 

entries in it. He was not even cross-examined on the 

alleged perfunctory character of his inspection. 

Held that, in tlie circumstances of the case, the entries 

in the rent-roll could not l^e relied upon as evidence which 

could outweigh the direct testimony of the Settlement Offi- 
cer, 

Even if the rent-roll had been tendered as evidence only 
after the Settlement Officer had been in the l)ox, an appli- 
cation must have been made to recall him for further cross- 
examination. {Viscount Haldane.) NaBA KUM.AK DaS 7/. 

Rudra Narayan Jana. (1923) A.I.E. 1923 P.C. 96 = 
(1923) M.W.N. 622 = 33 M.L.T. 309 (P.C.) = 
10 O. & A.L.E 521 = 28 C.W.N. 689 = 
77 I. C. 141 = 46 M.Ii.J 438 (442-3). 

Witness turning hostile— Cross-examination of— 

Refusal to permit— Effect of, on value of his evidence. 

When the above (adverse) evidence by the respondent’s 
own witness was unexpectedly sprung upon him, his counsel 
itsked for leave to cross-examine him ; but the Judge refused 

Lordships much regret that this course was 
adopted. Common fairness required that opportunity to 
test such statements by cross-examination should be given, 
It the evidence was to be relied on; and that not having been 

is of no value (524). {Sir Ford North.) 
KALAGURLA SuRYaNARAYANA V. YaRLAGADDA NaIDU. 

CROWN (1901) 6 C.W.N. 613. 

See also GOVERNMENT. 

Alignment of lands by— Cancellation of. 
on breach of certain conditions by assignee. 

— -Prcnnsion as to— Cancellation on ground of breach 

of condittons specified— Inquiry judicial or quasi- judicial 

pnor to— Necessity. 

54 


CROWN— (r<?wA/.) 

Assignment of lands by— Cancellation of, on breach 
of certain conditions by assignee— (f7tf///(/.) 

At the conclusion of the War the Government of South 
Australia was faced with the problem of dealing with num- 
bers of discharged soldiers, and determined, amongst other 
things, to make provision for the settlement of such men on 
unoccupied Crown lands and for advances out of public 
funds to men so settled, and for that purpose obtained the 
passing of certain Acts. The administration of those Acts 
was entrusted to the Minister of Registration. The appel- 
lant at all materia! times held the two offices of Commis- 
sioner of Crown lands and Minister of Registration. 

The respondent, a discharged soldier, applied for a grant 
of some lands, and was informed by a letter that his appli- 
cation was granted, subject to certain conditions. One 
of those conditions was that for the first twelve months the 
respondent’s occupancy of the land w-ould be strictly prolja- 
tionary. The other terms were embodied in the formal 
agreement between the parties. The material term in the 
agreement on which the question before the Hoard turned 
was as follows :—‘Tf at any time within the period of ten 
years from the date of this agreement tlie vendor ” (that is, 
the appellant) is satisfied on such e\'idence as he deems 
sufficient that by reason <)f inconipetency or personal dis- 
ability the purchaser is incapable of managing the said 
land with advantage t(j himself or that the purcahser has 
neglected to work tlte land satisfactorily or has been guilty 
i)f serious misconduct during his occupation thereof the 
vendor by notice in writing given to the purchaser may 
determine this agreement upon and subject to such terms 
and conditions as the vendor thinks fit (and) upon the ex 
piration of three months from the giving of such notice the 
agreement and the right of the purchaser to complete the 
purchase and possession of the said land shall cease and 
determine and be void, anything in the agreement to the 
contrary notwithstanding.” 

Held that, on the true construction of the agreement, it 
was not incumbent upon the appellant, before deciding to 
determine it. to institute some judicial or quasi-judicial in- 
quiry, or at the least to communicate to the respondent the 
information he had received and his intejition to act there- 
on and give him an opportunity of stating his case in 
answer thereto. 

Nothing is further from the intendment of the clause 
than a judicial or quasi-judicial inquiry. The vendor is 
under the clause exercising a merely administrative func- 
tion, and is entitled to form an opinion on such materials 
as he himself thinks sufficient. {Lord /itkinson ) GeorgE 

Richards Laffer v. Francis Arnold Gillen 

(1927) A. I. E. 1927 P. C. 276 = 47 0 L. J.’327 = 

107 I.C. 347 (1). 

Court’s order— Disobedience of. 

Improbability of. 

It is highly improbable that any officer of the Government 
would set the court at defiance. It is impossible to suppose 
tual the Government would countenance such conduct as that 
{Lord Macnaghten.) FISCHER v. SECRETARY OF STATE 
FOR INDIA. (1898) 26 I.A. 16 (29) = 

22 M. 270 (283) = 3 C.W.N. 161=7 Sar.4k. 

Debts of — Sale for general. 

Purchaser at— Rights of. See REVENUE Sale— 

Debts of Government. 

(1862) 6 M. I. A. 271 (296). 
Declarations on behalf of. 

Court of Directors — Secretary of State for India— 

Declarations by— Weight of. Sec COURT OF DIRECTORS 

(1906) 33 I.A. 1 = 33 C. 219(262)! 

Escheat. 

Claim by. See ESCHEAT. 
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CEOWN— 

Forest tracts and old wastes— Title absolute to. 

'Presumption — Onus of rebutting. 

It has been held in I.L.R. 3 B. 452 and I.L.H. 28 M. 257 
that the Government had an absolute title to all the forest 
tracts which belonged absolutely to the Crown. Their Lord- 
ships concur in the conclusions arrived at in those two deci- 
sions, namely, that there is an undoubted presumption that 
forest tracts and old wastes belong to the Government unless 
that presumption is displace.! by positive evidence that 
the right has, in any particular tract or piece of land, been 
granted by the .sovereign power to any individual or bodies 
of individuals ; or rights have been consciously allowed to 
grow up adversely to the Government. {Mr, Ameer A/i.) 
KODOTH AMBIJ NAIK re SeCKKTAHY OF STATE FOK 

INDIA. (1924) 51 I. A. 257 (264 6)-47 M. 572 = 

26 Bom. L.R. 639-20 L.W. 49 = (1924) M.W.N. 572- 

35 M L.T. 128- A.I.R. 1924P. C. 150 = 
29 C.W.N. 365 = 80 I. C. 835 - 47 M.L J. 35. 

Grant by. 


CROWN~~(Contti,} 

Grant l)y~-(Cont^/.) 

dated 8th of December, 1802, to R, and the other, 
rvidadavolu, was granted to his elder brother, V. The 
question arose whether, on the proper construction of the 
sannud of 8tl, December, 1802, the newly-constituted zemin- 
daryof Nuzvid was subject to the same rule as regards 
imparlibihty and inheritance as that to which the entire 
ancient zemindary was subjeci. 

Held that, in considering the effect of the sunnud, refer- 
ence might be had to a letter of the then Collector of the 
District to the Secretary of the Land Revenue Settlement 
division, dated the 25lli of July, 1802, in which he submitted 
a plan for the division of the ancient zemindary of Nuzvid 
and offered an opinion as to the respective claims of V & R, 
preparatory to the introduction of the permanent settlement 
(49). {Sir Barnes Peacock ) RaJA VeNKATA NaRASIMHA 

Appa Rao Bahaduk 7>. Raja Naravya Appa Rao 
Bahadur. (1879) 7 I. A. 38 = 2 M. 128 (135 6)- 

6C.L.R. 152 = 4 Sar. 81 = 3Suth. 726 


— Cancellation of, on breach of conditions by grantee — 

provision as to — C'ancellation of grant pursuant to — In- 
quiry judicial or quasi-judicial prioi to — Necessity. ,Sce 

Crown— Assignment of lands by. 

{ 1927) A. I. R. 1927 P.C. 276. 

Const) iiiiio// agii/iit grantor — Pule a to — Inappli- 
cability of. 

A grant in respect of its amplitude is always construed 
(unless it be a (’rown grant) again>t the grantor (203). {Lord 
Phillimore.) BaSIRAM SaHA ROY RAM KaTAN K’OY. 

(1927)54 I.A. 196 = 54 C. 586 = 
(1927)MW.N. 437-31 C.W.N. 885 = 
39 M.Ii.T. 170 = 26 L.W. 642 = 101 I.C. 369(2) = 

A. I. R. 1927 P.C. 117 = 63 M.L. J. 117. 

Effect of — Dispute by Gcmernment of— Propriety — 

Possession long in put^su ince of grant — Settlement made on 
foot of it. 

Government ought not on insufficient grounds to dispute 
the effect of former grant'^, of which the more liberal con- 
struction was supported by an undispul^^tl possession of 
forty years, and had been formerly sanctioned by a settle- 
ment (51). {Sir James Coh'ile.) SHEIKH ZaHUKUDDIN 
7' COIXr.CTOK OK (Rorukpoke. 

(1870) 4 B. L. R. 36-13 W. R. 31 = 2 Sar. 454 = 

2 Suth. 314. 

Effect or lonstrnction of, or intention of Goi ern- 

ment in making — Opinion of Ke'oenue authorities as to — 
Hot binding on CiT'il Courts. 

In a case in which the que.'-tion was whether, under a 
sunnud granting a newly-constituted zemindary. the grantee 
took an estate which was impartible and the succe.vsion to 
which was limited to a single heir according to the rule of 
primogeniture, or an estate which was descendible to the 
heirs of the grantee, according to the rule of Hindu Law, 
held, that neither the Courts below nor their Lordships 
were bound by any views of the revenue authorities as to 
the effect or construction of the grant or the intention of 
the Government ^48), {Sir Barnes Peacock.') RAJA 

Venkata Narasimha Appa R.ao B.ahadur v. Raja 
Narayya Appa Rao B.ahadur. (1879) 7 I.A. 38 = 

2 M. 128 (134) = 6 C L.R. 152 = 4 Sar. 31 = 

3 Suth. 726. 

Estate conveyed nnder- Ei'idfnce- Goz'ernment depart- 
ments — Correspojtdence between, just before grant ani rela- 
thte thereto — Admissibility m e^'idence of. 

In 1802, two new zemindaries were carved out of the 
ancient zemindary of Nuzvid, of which the zemindary 
of Nuzvid newly constituted was granted under a sunnud, . 


-'hstate iOnveyed under- — Iwiden-e — Goi'ernment 
off cers— Subsequent records and reports of, inconsistent with 
terms of grant — Admissibility of. 

j 'I’he que.stion was whether or not the estate of Handwa 
\\as a ghatwali. Entries in Ihe record of rights relating to 
Dial cMate were produced in whi. Ii at the .settlements made 
in J8/4 /9 and 1898 1907 the taJuqas in question were 
entered as the istamrari niukanari property of the Raja of 
Handwa without any qualifying addition, such as might 
have been made and in the ca.se of other ghatwali proper- 
ties was made. Tlie Sub-Judge regarded the record of 
rights as being “ the clearest possilde evidence of the fact 
that Handwa is not a ghatwali at all, whether under tlie 
control of the Government or of the Zemindar.” 

Held ihiii, though, in the absence of the authentic texts of 
the original grants, the long .series of administrative acis, 
records and reports referred to would have been very impor- 
tant evidence against the contention that the right originally 
gr.anted consisted of a ghatwali tenure held from the East 
India Company direct, still, as soon as the texts of original 
instruments such as the patta and sanad in question, dating 
from a time anterior to ail those matters were produced and 
put in evidence, the nature of the estate of Handwa rested 
upon theT true construction and import and not upon 
the notions entertained about tliem in later ^venerations 
(46). 

The reports of the Government officers are not even con- 
temporanea expvsitio, for the earliest one must have been 
based on hearsay accounts, already one or two generations 
old, and presumably not on any inspection of the original 
grants, since th y are not mentioned (45). {Lord Sumner.) 

Narayan Singh Nir anjan Chakravarti. 

( 1923) 61 I.A. 37 = 3 Pat. 183 = 
A.I.R. 1924 P.C. 5 = 28 C.W.N. 361 = 

34 M.L.T. 27 = 5 Pat. L.T. 171 = 79 I.C. 826. 


Estate conveyed under — I.and itself or land-reienue 

on! y. 

Held, that a sanad by which the British Government had 
confirmed a village to J was not a grant of land-revenue, 
but of the soil of the village itself. 

The sanad declared that the village in question ‘‘shall be 
continued to the grantee and his heirs inclusive of all lands, 
allowances and rights belonging to others so long as he and 
his heirs shall continue loyal to the British Government, and 
shall pay Rs. 800 to Government as a quit rent.” The 
sanad also guaranteed against any further payment by the 
holder “on account of imperial land-revenue beyond the 
amount specified.” It also declared that the village and its 
holder “shall be liable for any local taxation which may be 
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CROWN— (Co«W.) 

Grant by— td.) 

imposed on the district generally. {^Lord Collins^ GAN PAT 

RAO V, AnaND RaO. (1909) 37 LA. 39 (45) = 

32 A. 148 (161) = 7 M. L. T. 63 = 7 A.L.J. 166 = 
12 Bom L. R. 287 = 11 C. L. J 281=14 0. W. N. 310 = 

6 I.C. 689 = 20 M.L.J.164. 

Instate conveyed under — La7td itself or land-rei'enue 

eftly- — Pension — Grant in lieu of., of taluka with lands as 
iagir. 

Ky the appellant’s ancestor, was in I8l9 entitled to receive 
from the Government Rs. 16.000, either by way of pension 
for his life, or as a lump payment. The Government had 
recently purchased a pergunnah, comprising the suit villages 
from a Raja. The pergunnah was granted to K by tlie Gov- 
ernment by a sanad, dated 13 — 8 — 1819, the operative part 
of which sanad w’itnessed that the Government had granted 
the “Taluka” of the said pergunnah together with all lands 
cultivable or uncultivated to K for his life as “revenue free 
jagir by way of maintenance”, and that “after the death of K 
the said Ilaka will continue to stand in the names of his 
children and as a permanent zemindari assessed to a 
light amount of jama.” The premises granted were intended 
to be in lieu of Ks. 10,000 out of ihe Ks. 16,000 which K 
was entitled to receive. 

Held, on a construction of the sanad, that the subject- 
matter of the grant was land, and not a money payment in 
the nature of a pension within the meaning of S. 60 (^') of 
C. P. C. of 1908, and th.it tlie suit villages were not tiiere- 
fore e.xempt from attachment. 

It will be observed that what K is to enjoy for his life is 
the usufruct of the ilaka, as well as the zemindari rights. 
According to the appellant’s construction, he is to have only 
zemindari rights in the sen.se of aright to collect the reve- 
nue, whereas the word “usufruct” appears to point to an 
actual occupation and user of the soil, subject, of course, to 
the rights of third parties. {^Lord Parker .) Sakina Bai z/. 
Kaniz Fatima Begum. (1917) 22 C.W.N. 577 = 

47 I.C. 632 = (1918) M.W.N. 384. 

Estate conveyed under — Land itself or l^nd-reve- 

nue only — Presumption. 

A grant of a village by or on behalf of the Crown under 
the British rule is in law to be presumed to be subject to 
such rights of occupancy, if any, as the cultivators at the 
time of the grant might have had (218). {Sir John Edge.) 
Suryanaravana V. Patanna. (1918) 45 I.A. 209 = 

41 M. 1012(1021) = 29 C.L.J. 153 = 
(1918) M.W.N. 859 = 25 M L.T. 30 =23 C.W.N. 273 = 
9 L.W. 126 = 21 Bom. L.B. 647 =48 I.C. 689 = 

36 M. L. J.685. 

Estate conveyed under — Land itself or land-revenue 

only. See also CROWN — GRANT BY— POn AH. 

Estate held under — Surrender of, and acceptance of 

fresh grant prescribing different mode of descent — Validity 
of— Effect. 

Before the annexation of Oudh and the proclamation of 
confiscation an Oudh taluqa was held by Gajraj, and with 
him summary settlement was made. To him was also granted 
a sanad of Octol^er 19, 1859 ; and that sanad was in the 
form then in use — that is to say, a sanad to the grantee 
^d his heirs, without indication of the line of inheritance. 
On the death of Gajraj, his brother Girwar succeeded to the 
property, and remained in possession until his death in 1865. 
On or alxjut April 19, 1861, Girwar accepted the invitation 
of the to exchange the sanad in the form in use 

before 1860, viz., a sanad to the grantee and his heirs, with- 
out indication of the line of inheritance, for a sanad in the 
form m use from and after 1860. The sanad in that new 
form granted to Girwar said expressly : “ It is another con- 
dition of this grant that in the event of your dying intestate, 
or of any of your successors dying intestate, the estate shall 


CROWN— (Ciw^if.) 

Grant by — {Contdf) 

descend to the nearest male heir according to the rule of 
primogeniture.” 

that Girwar had the power to surrender the estate 
' conveyed by the old sanad, and that the Government had 
i power to grant that conveyed by the new, and that the new 
, sanad did in point of law operate to substitute the line of 
descent prescribed by it for the line prescribed by the earlier 
sanad (214-5). 

When Girwar succeeded as the heir of Gajraj, he became 
the absolute owner of the taluqa with full power of aliena- 
tion; and there was nothing to prevent his entering into an 
arrangement with the Government by which he surrendered 
the estate held under the first sanad and received it back 
again under the terms of the sanad, assuming that the Gov- 
ernment on its side had the necessary power (214). 

The objection that the Government, having granted the 
estate in 1859 to Gajraj and his iieirs, had nothing left 
to grant to Girwar at a later date, is inapplicable to a tran- 
saction by which Girwar, the person absolutely entitled by 
inheritance to everything that passed under the earlier 
grant, surrendered it in consideration of a re-grant of the 
same estate on new terms (214-5). {Sir Arthur Wilson.) 

Thakur Sheo Singh 2'. Rani Raghubans Kunwar. 

(1906) 32 I.A. 203 = 27 A. 634(662-3) = 
9 C.W.N. 1009 = 2C.L.J. 194 = 8 O.C.317 = 

8 Sar. 791 = 15 M.L.J. 352. 

-By a sanad of 1859 the Government granted taluqa 

Mahewa to Gajraj and his heirs without other liniiiation of 
the line of inheritance. In 1861, Girwar. the then holder 
of the taluqa, surrendered to the Government the 
sanad of 1859 and the estate which had been granted by it,; 
and in lieu of that sanad accepted a sanad of that year 
(1861), which said expressly : “ It is another condition of 
this grant that in the event of your dying intestate, or of 
any of your successors dying intestate, the estate shall de- 
scend to the neare,t male heir according to tlie rule of 
primogeniture.” 

It was contended that Girwar was not competent to sur- 
render to the Government the sanad of 1859 ; and that the 
Government, having granted by the sanad of 1859 the estate 
to Gajraj and his heirs, had nothing left to grant to Girwar 
in 1861. 

Held, overruling the contention, that Girwar. being 
entitled by inheritance to everything that had passed to^ 
Gajraj under the sanad of 1859, was competent to surrender 
the sanad of 1859 and to accept instead of it the sanad of 
1861, and had surrendered the sanad of 1859 and the estate 
which had passed under it, and that the Government was 
competent to grant the sanad of 1861 (140-1). {Sir John 
Edge.) Rajendra Bahadur Singh v. Rani Raghu- 
bans Kunwar. (1918) 46 I.A. 134 = 

40 A. 470 (478) = 20 Bom. L.R. 1076 = 22 C.W.N. 101 = 

28 C.L.J. 466 = 24 M.L.T. 282 = (1918) M.W.N. 331 = 

8 L.W. 670 = 48 I.C. 213 = 21 O.C. 106. 

’I nhe> itance Legal course of — Alteration by grant 
of— Power of— Crown — Subject — Distinction. 

In a case in which a sanad of the year 1861 by which the 
Government granted an Oudh Estate stated the rule of 
succession on which the estate was to be held to be that in 
the event of the grantee dying intestate, or of any of his 
successors dying intestate the estate should descend to the 
nearest male heir according to the rule of primogeniture, it 
was suggested that no executive act of the Government 
could have created an estate descending by any rule of 

inheritance other than that laid down by the law applicable 
to the grantee. 

Held, that any such objection was obviated by the Crown 

Giants Act of 1895, under which the Crown had power to 
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Grant by— '■«'.) 

impose limitations and restrictions upon grants and other 
transfers made by it or under its authority (215). (^;> 

Arthur WUxoPi.) ThaKUR SHKO SiNGH v. RaNI KaGHU- 
BAN.S Kunwar. (1905) 32 I. A. 203 -27 A. 634(653) = 

9C. W. N. 1009 = 2 C.L J. 194=8 0.0. 317 = 

8 Sar. 791 = 15 M. L. J. 352. 

— by virtue of the Crown Grants Act (XV of 1895) the 
C rown has in LJritish India power to grant or to transfer 
lands, and by its grant, or on the transfer, to limit in any 
way it pleases the descent of such lands, but a sul)ject has 
no right to impose upon lands or other properly any limita- 
tion of descent which is at variance with the ordinary law af 
descent of property applicaljle in his case (143). 

Held ^ therefore, that while the Government had power to 
grant to a Hindu, by a sanad, an estate which should 
descend on an intestacy tu the nearest male heir according to 
the rule of primogeniture (141) the grantee or his heir 
could not, by express declaration, still less by mere volition, 
w'hether actual or presumed, subject property acquiretl by 
him to the rule of succession entered in such primogeniture 
sanad (143). (Sir John Edge.) KaJKNDRA liAHADUR 

SiNGH V. Rani Raghuhans Kunwar. 

(1918) 45 I. A. 134-40 A. 470(480) = 
20 Bom. L. R. 1075 22 0 W. N. 101 28 C.Ii.J. 456 - 

24 M.L.T. 282 -- (1918) M W. N. 331 -8 L.W. 570 = 

48 I. C. 213 --21 O.C. 106. 

"Inheritance rnle prescribed by — Custom contrary to 

— Proof of — Permissibility— Instances of custom prior to 
grant — Admissibility in n>idence of. 

An Oudh Estate, which had been confiscated by the Bri- 
tish Government on the annexation of Oudh in 1856, was re- 
granted under a sanad of 1863, w hich contained the follow- 
ing clause : — “It is another condition of this grant that in 
the event of your dying intestate or of any of your successors 
dying intestate, the estate shall descend to the nearest 
male heir according to the rule of primogeniture, but you 
and all your successors shall have full power to alienate the 
estate, either in whole or in part by sale, mortgage, gift, 
bequest, or adoption to whomsoever you please.” 

On the death of the holder of the estate leaving a widow 
but no issue, the question arose who was entitled to succeed 
to it, the nearest male heir of the deceased or his widow. 
The Court below negatived the claim of the former, holding 
that there was an established custom in the family that the 
widow should succeed, and that that custom continued not 
withstanding the forfeiture and re grant of the estate. The 
instances on wdiich the court below founded its conclusion 
were, how'ever, instances which had occurred l^efore the 
forfeiture of the estate in 1856 and the grant of a new title 
upon the conditions laid down in the sanad. 

Held, reversing the Court below, that those instances 
could not be used to set up a rule of succession directly con- 
trary to the terms of the sanad under which the estate was 
then held. 

The Crown Grants Act of 1895, S. 3. enacts that all pro- 
visions, etc., contained in a grant “shall be valid and take 
effect according to their tenor, any rule of law, statute or 
enactment of the legislature to the contrary notwith- 
standing’*, and full effect was given to this enactment in 
L.R. 32 I. A. 203. ((discount Cave.) BadRI NarAIN 
SiNGH V. HaRNAM KuaR. (1922) 49 I. A 276 (285) = 

44 A. 449 (467) = 31 M L. T. 196 (P. C.) = 

9 O.L.J. 428 = A.I.R. 1922 P.C. 289 = 27 C. W. N 129 = 

25 O.C. 313 = 68 I. C. 1000 = 21 A. L. J. 13 = 
37 C.L.J. 305 = 9 O. & A.L.R. 49 = 44 M. L.J. 337. 

-Mistake as to extent of property in — Plea by Gov- 
ernment of — Maintainability — Possession given and settle- 
ment made pursuant to grant, \ 


Ss6 

CEOWN— 

Grant by— 

Where the Government hy a grant made over an entire 
talook to a person, and subsequently formally sanctioned his 
possession by a settlement, held, tliat neither act of Govern- 
ment could be disputed on the ground that Government had 
acted under a mistake in making over the whole, instead of 
a part of the talook. {Su- James Coh/ile.) SHEIKH 
/AHURUUHIN V COLLECTOR OF GORUKPORE. 

(1870) 4 B. L. E. 36 (50 1) = 13 W. E. 31 = 

2 Sar. 454 = 2 Suth. 314. 

-Mistake in, as to extent of propeity—Kectifieation of, 
in smt tor imposition o/ exeess revenue and for declaration 
of t i ght to pp\yp€yt y CiJV€Kcd by ^yu/it. 

An alleged mistake of the Government in regard to the 
extent of property covered by a grant made by it cannot be 
rectified in a suit asking for the imposition of excess revenue, 
and tor a declaration of proprietary right in the entire pro- 
perty purporting to be conveyed by the grant. (Sir James 
Colvile.) .Shkikh /AHURUDDIN T'. Coi.lfctor ok 

Gokukpork. (1870) 4B.L.R. 36 (50 1) = 13W.E. 31 = 

2 Sar. 464- 2 Suth. 314. 


Pot tail — Cm rant by — Estate conveyed — Re^'cnne — Pro- 
prietary interest in land. 

The grant l)y the (Jovernment of a document called a 
patta and the execution by the grantee of a kabuliyat in 
similar terms, are not conclusive of the question of whether 
the grantee was a mere lease-holder, i.e , a farmer of revenue, 
or was a true proprietor paying a jamabandi to the over- 
lord. The term “patta” might quite appropriately be used 
for the instrument fixing such jamabandi. (Lord Dunedin.) 

Vajesingji Joravarsingji V . Secrktary of State 
FOR India. (1924) 61 lA. 357 (362)--48 B. 613 = 

A.I.E. 1924 P.C. 216 = 22 A. L. J. 951 = 
26 Bom. L R. 1143 = 40 C.L J. 473 29 C. W. N. 317 = 

21 L.W. 28 =(1924) M. W. N. 604 = 82 I. C. 779 = 

47 M. L. J. 674. 

' P ^ f niogcnitnrc in —Meaning of — Succession by pri- 
mogeniture — Provision in grant for, 

W heie a Government sanad by which an estate was 
granted provided : ‘Tl is another condition of this grant 
that in the event of your” (grantees) “dying intestate, or any 
of your successors dying intestate, the estate shall descend to 
the nearest male heir according to the rule of primogeni- 
ture,” //ic/c/, that the word “primogeniture” in the sanad was 
used in the ordinary meaning of the word in the law of 
England, and that it meant lenial primogeniture. (Lord 

Shaw.) Deri Bakhsh Singh ?>. Chandrabhan Singh. 
(1910)37 1 A. 168 (178. 181) . -32 A. 699 (607, 610) = 
12 C.L. J. 303 = 14 C. W.N. 1010 = 8 M. L. T. 273 = 

7 A. L. J. 1122= 12 Bom. L. R 1016 = 13 O.C. 316 = 

7 I. C. 734 = 20 M. L. J. 917. 


Illegal mandates of. 


Effect of. 


Illegal commands of the Government can have no more 
effect than the dictates of a lawless mob which the officer in 
charge has no power to resist. (Lord Macnaghten.) 

Fischer v. Secretary of State for India. 

(1898) 26 I. A. 16(28) = 22 M. 270(282) = 

3 C. W. N. 161 = 7 Sar. 469. 

Land — Soil of~Ownership of — Rent — Right 

merely to. 

Transfer of proprietary right in land — Elfect of 


on right to rent. 

There is no relation of landlord and tenant between the 
Government and the owner of khas mehals in the 24 
Pergunnahs The latter is the landlord of the ryots, and is 
not himself a ryot. The Government has a title to the rent 
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CEOWN-(C<w/.if.) 

Land— Soil of— Ownership of— Rent— Right merely 

to — {Contd.) 

or jumma. By whatever name it be called, the right and 
title is to the rent substantially ; it does not include a right 
to the possession of the lands, though such a right might 
arise by forfeiture, or extinction of the ownership, and the 
onus is on the Government to prove its claim to the posses- 
sion of the lands. The title of the Government rather 
resembles a seignory than that of a lessor with a reversion. 
The Government’s right to its rent is unaffected by transfer 
simply of proprietary right in the lands. The liability of 
the lands to jumma is not affected by a transfer of proprie- 
tary right, whether such transfer is effected simply by trans- 
fer of title or less directly by adverse occupation and law of 
limitation. {Lord Romilly,) GuNGA GOBIND MUNDAL 

V . The Collector of the 24 Pergunnahs. 

(1867) 11 M. I. A. 316(362, 363) = 7 W. R. 21 = 

2 Sar. 281 = 1 Suth. 676. 

Land of — Canal constructed by private persons on. 

Prcprietary in canal acquired by them — 

Right to take possession of and manage canal for as long as 
they thought necessary — Deed conferring,, on Government. 

The question was as to the respective rights of the Govern- 
ment and of the plaintiffs in the Hajiwah canal — a work 
constructed many years before under the sanction of the 
Government by the grandfather and the father of the 
plaintiffs. 

The canal was supplied with water from tlie Sutlej, and 
extended from its intake on that river to certain lands in 
tahsil J/, which were formerly jungle or waste lands belong- 
ing to the Government and known as Barbarini lands. In 
1860, the revenue of those lands was in lease to the plaint- 
iff’s grandfather for the period of the then current .settle- 
ment. 

In May of that year the plaintiffs’ grandfather obtained 
the sanction of the Government to his making the canal at 
his own expense. He commenced the work, but died before 
its completion. On his death, his son. the plaintiffs’ father, 
who succeeded him in holding the lease, continued the work 
and completed it. With the end of the settlement, the lease 
of the dues, till then received by the plaintiffs’ father came 
to an end. In 1879 the Punjab Government recommended 
for the sanction of the Government of India the grant to 
him of an estate in the Barbarini and within reach of the 
irrigation. That was .sanctioned. .\fterwards a deed 
was executed in March, 1886, relating back to 1879, signed 
by the Chief Secretary to Government and by the plaintiffs’ 
father, conferring urx)n the latter 60,000 acres in proprietary 
right, subject to the payment of Rs. 15,000 a year as 
revenue, with an inam, a remission of revenue, of Rs. 5,000 
a year for at least two lives. The deed contained a clause 
that the canal should “ remain for the present ” under the 
management of the plaintiffs* father, but “ in consideration 
of the premises” the Government should l>e entitled at any 
time without his consent to take into their own control the 
management and distribution of the water without paying 
any compensation, and to clear the canal, recovering the 
cost of clearance and management by a canal rate to Ije 
levie<l on the area irrigated. The plaintiffs* father died in 
1888. and thereupon dissensions arose among his sons. In 
December, 1888, the Government, under the pow'ers given 
to them by the deed of 1886, directed the Deputy Commis- 
sioner to take into his own hands the management and 
^ntrol of the canal and the distribution of the water. In 
February, 1890, orders were passed by the Government 
declaring the canal to be their property and directing that it 
.should be placed under the canal department. 

Held, that though at the date of the deed of March, 1886, 
the plaintiffs* father had a proprietary interest in the canal, 


CROWN-((rt7«/a'.) 

Land of— Oanal constructed by private persons 

on —{Could,) 

and a right to take water from the Sutlej so long as the 
canal should be used for the purposes for which it was 
designed, the benefit of the tracts which it traversed, the 
effect of the reservation in that deed was that Government 
could assume the control of the canal and the irrigation 
without being in the position of receivers, managers, or 
trustees, for the proprietors, or accountable to them for the 
profits. The reservation did not empower Government to 
confiscate the canal, nor did they acquire any proprietary 
right in it, but were entitled to pos.sess and manage it for as 
long as might be necessary. {Lord Macnaghten.) AHMAD 

Var Khan v. Secretary ok State for India. 

(1901) 28 I. A. 211 = 28 C. 693 (707-8) = 

5 C. W. N. 634 = 3 Bom. L. R. 799 = 38 P. R. 1902. 

Rights acquired by — Proprietary right in land 

and right to ha^-e canal irrigated by water from Govern- 
ment river— Conditions — Expectations raised by Govern- 
ment to that effect. 

The question was as to the rights of the Government on 
the one hand, and of the plaintiffs and their brother, the 
second respondent, on the other, in the Hajiwah canal — a 
work constructed many years before under the sanction of 
the Government by the grandfather and the father of the 
plaintiffs. 

The canal was supplied with water from the Sutlej, and 
extended from its intake on that river to certain lands in 
tahsil M, which were formerly jungle or waste lands belong- 
ing to the Ciovernment and known as Barbarini lands. In 
1860 the revenue of those lands was in lease to the grand- 
father of the plaintiffs for the period of the then current 
.settlement. In May, I860, the grandfather of the plaintiffs 
obtained the .sanction of the Government to his making the 
canal at his own expense. He commenced work, but died 
l>efore its completion. On his death, his son, the plaint- 
iffs’ father, who succeeded him in holaing the lease, continu- 
ed the work and completed the canal. The canal was con- 
st: ucted partly on Government land and partly on the land 
of private owners under arrangements n'ade with them liy 
the plaintiffs’ grandfather. The work was said to have cost 
in all al>out 9 lakhs of rupees. The annual co.st of mainten- 
ance and cleaiance was over Rs, 8,000. 

Held that, under the circumstances, the undertakers, 
plaintiffs’ grandfather and father, acquired a proprietary 
right in so much of the Government lands taken for the 
purpo.se of the canal as was required for its construction 
and maintenance, and also a right to have the waters of the 
Sutlej admitted into the canal so long as the canal was used 
for the purpose for which it was originally designed. 

Taking all the circumstances into con.sideration, having 

regard to the i>ernianenl character of the propo.'^ed work, 
the indefinite amount of the probable expense of construction 
and tl'.c fact that the Government encouraged the under- 
takers to acquire the necessary land where the line of the 
canal passed through private property in private ownership, 
and alsf) l)earing in mind the view of the Government at 
the time as appears from Government lecords that the work 
might Ije constructed and maintained more economically by 
the plaintiffs’ ancestors than by Government, and that it 
would be better to leave the .'-settlement of the country in 
the hands of Native chiefs, it seems to be pretty clear that 
the Government must have intended the plaintiffs’ ancestors 
to understand, and in fact must have led them to expect, 
that all Government land required for the canal would be 
made over to them in proprietary right. {Lord Macnagh- 
ten.) Ahmad Var Khan v. Secretary of State 
FOR India. (1901) 28 I. A. 211 = 28 C. 693 (706-6) = 

6 C. W. N. 634 = 3 Bom. L. R. 799=38 P. R. 1902. 
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CROWN— (C’.v/i'r/.) 

Law— Obedience of— Duty as to. 

• Douhtful cases — Resort to Court of law in~Di(ty 

to aid. 

It is the duty of the Crown and of every I)ranch of the 
Executive to abide by and obey the law. If there is any 
difficulty in ascertaining it the Courts are open to the 
Crown to sue, and it is the duty of the Executive in cases 
of doubt to ascertain the law, in order to obey it, not to 
disregard _ it. Officers of the Crown ought to throw no 
difficulty in the way of any proceeding for the purpose of 
bringing matters before a Court of Justice where any real 
point of difficulty that requires judicial decision has occurred. 
(^/> George Farwell.) EASTERN TRUST CO. zc MC- 
KENZIE Mann & Co. (1915) 20 C. W. N. 457 (461-2) = 

36 I. C. 378-84 L. J. P. C. 152. 

Minerals— Right to. 

Land Acquisition Act — Proceedings taken under, 

under misapprehension of its rights— Effect. 

In a case in which the terms of a grant of a village in 
inam were in evidence and showed that the full right to 
the quarries and minerals did not pass to the grantee, held 
that the fact that the Madras Government requiring stones 
acquired part of the village from the grantee under the 
Land Acquisition Act did not confer title to the quarries 
and minerals on the grantee or affect the Government’s title 
thereto. 

Even without title to the quarries the fiovernment might 
well have thought it expedient to proceed under the Act for 
the purpose of acquiring such interest as the grantee might 
have in the surface. And at most the proceedings under 
that Act can amount to no more than action taken under a 
misapprehension of the Government’s legal rights, and this 
t:ould not make the law one way or the other, nor could it 
affect the Government’s title (67). {Sir Lmorence Jenkins.') 

Secretary ok State for India in Council v . Srini 
VASA ChaRIAR. (1920) 48 I.A. 56 = 

44 M. 421 (431) -(1921) M. W.N. 111 = 
23 M.L.T. 181 = 19 A.L. J. 201 = 3 TJ.P.L R. (P.C.) 43 = 
25 C.W.N. 818 = 13 L.W. 692 = 33 C.L.J. 380 = 

60 IC. 230 = 40 M.L.J. 262. 

Officers of. 


CROWN — {Contd.) 

Officers oi~-{Contd.) 

implication ratified the excess (554). {Lord Justice 
Turner:) COLLECTOR OF MaSULIPATAM r.. CAVALY 

Vencata Narrianapah. (1861; 8 M.I.A. 629 = 

2 W.E. 61 =1 Suth. 476 = 1 Sar. 820. 

See Forfeiture Act IX of i 859— possession 

(1870; 6 B.L.R. 312. 

°f‘~Estop3el against Government by reason of. 

Forfeiture Act ix of 1859— Possession. 

(1870; 6B.L.E. 312. 

(2) Crown— Esche.at-Claim by. 


- Act of, in excess of authority— Ratification of— 

effect. Sec Principal and Agent— agent— Act 

OF, IN EXCE.SSOF AUTHORITY. 

(1869) 7 M.I.A. 476 (639-40). 

Miseondnet j^ross on part of— Presumption of— 

Propriety. 

Where the Government directed the Collector to settle 
disputes as to boundary l>etween two neighbouring zemin- 
I dars with their consent previously t)biained to such arbitra- 
tion, the C:olIector must have understood the order in the 
sense that the consent required was a willing consent. If 
he u.sed either fraud or force, he disobeyed the Government, 
and was guilty of a breach of duty. The Court cannot 
presume such gross misconduct (470-1). {Dr, Lushington.) 

Zemindar ok Kamnad v . Zemindar ok Vettia- 
POORAM. (1869) 7 M.I.A. 441 = 

1 Suth. 360=1 Sar. 701. 

A’atives — Power cner — Exaggerated notions of 

natives as to. 

Rut here they (the transactions the validity of which was 
in question) took Place in a wild part of India (Ganjam) 
where exaggerated notions are entertained by the natives of 
the extent of power possessed over tht m by the officers of 
the Government, and no great confidence seems to be felt 
in the honesty of tfie subordinate officers, or the vigilance 
with which they are controlled by their supeiiors (76). {Lord 
Kingsdoion.) PakaLA BaLAKKISHTNAMMA PATRULU v . 

Srek Naraina Mardaraz Devu. 

(1864) 10 M.I.A. 60 = 2 Sar. 66. 


Sec also Revenue Okkicers. 

Act of — Acquiescence in — Challenge subsequent of, 

after lapse of it me. 

The action of Government officials in the matter of re- 
cognition of certain mining rights cannot, after a lapse of 
time, be challenged as improper, in a case in which the 
action of the Gr^vernment officials has been accepted and 
acted upon by the contesting party and third parly’s rights 
have, without fraud, come into existence (231). {Lord 
Shawf) Engineer mining Company v. James Allen 
Fraser. (1922) 33 M.L.T. 228 (P.C.). 

Act of — Approval original of — Repudiation of, 
su b sequent I y — Perm i ss i hi I it y. 

The act of the defendant (a Government servant) having 
originally been done with the approbation of the Govern- 
ment its character cannot be changed by any subsequent 
change of opinion on the part of the latter (135). {Dr. 
Lushington.) ROGERS v. RaJENDRO DUTT. 

(1860) 8 M.I.A. 103 = 13 Moo. P.C. 209 = 
3 L.T. 160 = 9 W.R. (Eng.) 149 = 2 W.R. 61 = 

1 Suth. 413 = 1 Sar. 756. 

Act of — Binding character against Government of. 

The acts of a Government officer bind the Government 
only when he is acting in the discharge of a certain duty 
within the limits of his authority, or, if he exceeds that autho- 
rity, when the Government in fact, or in law, directly, or by 


Order lawful of — Damage caused by — Liability for 
— Order made with indirect moti-'e or with direct malice 
against injured party. 

An order issued by the Superintendent of Marine in his 
official capacity, to the Bengal Pilot Service, employed by 
the East India Company on the LLooghly river, prohibiting 
them from allowing a particular steam tug to take any ship 
in tow of W'hich such pilots should have pilotage charge, 
made in consequence of what the Superintendent deemed 
an exorbitant demand on the part of the owner of the 
steam lug, whereby such owner was deprived for a time of 
the profits of ])eing employed by the pilots in charge of 
.‘^hips going up or down the river LLooghly, in the absence of 
malice, alleged or to be inferred, is not such a wrong as 
would sustain an action by the owner of the tug against the 
Superintendent of Marine, the officer of the Government, 
issuing such order. 

The prohibition issued by the defendant in its whole exterft 
was a lawful act, and <lid not interfere injuriou.^ly with any 
right of the plaintiffs. Queere, as to what would have been 
the position if the defendant had done the same act 
towards the plaintiffs from any indirect motive, or with 
direct malice against them (134-5). {Dr. L^ushtngion.) 

Rogers z/. Rajendro duti\ 

(I860) 8 M. I. A. 103 = 13 Moo. P. C. 209 = 

3 L. T. 160 = 9 W. R. (Eng.) 149 = 2 W. R. 61 = 

1 Suth. 413 = 1 Sar. 766 . 
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CBOWN-(Ow/d'.) 

Officers of— (Ow/d'O 

Sale-deed executed by— Area conveyed under — 

Double the area authorUed to be conveyed — Conveyance 
alleged to be of — Proof of. SALE Deed — GOVERN 

MENT— Officers of— Sale deed executed by, 

(1873) 2 Suth 873 (880). 

Tor^ — Damages for — Liability fur -Act done in 

discharge of official duty with perfect good faith. 

In a suit for damages brought against a Government ser- 
vant in respect of a wrongful act of his, the fact that the act 
complained of is to be considered as the act of the Govern- 
ment, and that in the part which the defendant took in it he 
acted only as the officer of the Government, intending to 
discharge his duty as a public servant with perfect good 
faith, and with an entire absence of any malice, ‘particular 
or general,* against the plaintiff, does not conclude the ques- 
tion of the detendani’s liability. For if the act whiclt the 
defendant did was in itself wrongful, as against the plain- 
tiffs, and produced damage to them, they must have the 
same remedy by action against the doer, whether the act 
was his own, spontaneous and unauthorised, or whether it 
were done by the order of the superior power. The civil 
irresponsibility of the supreme power for tortuous acts could 
not be maintained with any show of justice, if its agents 
were not personally responsible for them ; in such cases the 
Government is morally lx)und to indemnify its agent, and it 
is hard on such agent when this obligation is not satisfied ; 
but the right to compensation in the parly injured is para- 
mount to this consideration (130-1). {Dr. /.nshinc^ton.') 

Rogers r. Kajendro Dut'i. 

(1860) 8 M.I.A. 103-13 Moo. P.C. 209 = 
3L. T. 160 = 9 W.R. (Eng.) 140 2 W.R. 51 = 

1 Suth. 413 = 1 Sar. 755. 

Orders in Council— Power to make. 

Deprivation of — Mode of. 

The Crown could not, excepting by Statute, deprive itself 
of treedom to make orders in Council, even when these were 
inconsistent with previous order.';. {Viscount Haldane.') 

SoBHuzA II V. Miller. 

(1926) 30 C.W.N. 961=99 I.C. 265 = 

A.I.R. 1926 P.C. 131 (136). 

Prerogative of. 

Abandonment of— Pmver of — Act of Croton acting 
under authority of Parliament — Abandonment by — Valid- 
ity. 

It may l>e argued that the Crown could not, even by 
charter, part with its prerogative. Put it mu.st be recollected 
that this is a case in which the Crown grants a charter by 
virtue of an Act of Parliament and that charter must be 
considered as granted in the execution of the powers which 
were granted by that Act of Parliament. The chaiter 
being granted in pursuance of an Act of Parliament, if by 
the true construction of the charter the prerogative of the 
Crown hi in any w’ay limited, it must be said to be limited, 
not by the Act of the Crown itself, but by the Act of the 
Crown acting under the authority of Parliament (486-7). 
{Dr. Lushinglcn.) QUEEN v. EDULJEE BYRAMJEE. 

(1846) 3 M.LA. 468 = 6 Moo. P.C. 276 = 1 Sar. 306 

^ Abandonment of^ authorised by statute — Effect. 

The Crown may abandon a prerogative, however high 
and essential to public justice, and valuable to the subject, if 
it is authorised by statute to abandon it (495). {Lord 
Brougham.) The QUEEN ALLOO PaROO. 

(1847) 3 M.LA. 488 = 6 Moo. P.C. 296 = 1 Sar. 310 = 

Per. Or. Ca. 661, 

Condition of — Competition between claims of Croton 
and claims of ** common persons *\ 


CnOWN~{Cofitd.) 

Prerogative of~{Contd.) 

It is only when claims of the Crown and claims of “com- 
mon persons” (to use an old expression) “ concur *’ or come 
into competition that the Crown is preferred. {Lord Mac- 
naghten.) KUNWAR KaGHO PRaSAD V. LALA MEWA 

Lal. (1912) 39 LA. 62 (67-8)= 34 A. 223 (233) = 

14 Bom. L.B. 212 = 15 C.L.J. 327=16 C.W.N. 433 = 

9 A.L.J. 401 = 16 I.C. 177 = 22 M.L.J. 457. 

Deprivation by statute of— Express words— Necessity. 

See P.C.— APPEAL— Right ok-Statute taking away. 

(1908) 12 C.W.N. 1081. 


Aature and extent of—England^Crotun colonies-- 

Sel f- gofer ning dominions — India — Distinction Cri- 

minal appeals — Dillefs ease — Principles of— Applicability 
— Distinction. 

The prerogative is that remnant of the power of the Crown 
which remains to the Crown to interfere with Tribunals of 
Justice which does not exist in this country at all ; it has 
passed away in the historic development of the constitution ; 
it used to exist, and it does exist to some extent in the case 
of the Crown colonies, because they are managed directly by 
the Crown through ministers, but when one comes to self- 
governing dominions I should be very sorry to say that even 
the principles of Billet’s case could be applied to the con- 
stitution of Canada. The constitution of Canada and of 
Australia, taking those as illustrations, have so developed 
that they are virtually self-governing dominions, and it is a 
question as to whether the principles of Billet’s case apply 
in the case of self-governing dominions. India is not yet in 
that state, but it has been publicly said that India is recog- 
nised by the Imperial Parliament as being on the way to 
i>ecoming n(»w a self-governing dominion, and, therefore, 
even witli regard to India, it is with the utmost care that it 
'Should !x: pronounced that that disappearing fragment of the 
prerogative remains. {\^is,onnt Haldane.) HaNMANT Rao 
7 '. Kmpekor. (1924) 49 B. 456 = 27 Bom L.B. 704 = 

26 Cr. L.J. 1410- (1926) M.W.N. 32 = 
89 I.C. 843 = A.LB. 1926 P.C. 180. 

appeal — Right of — Taking away of — What 
amounts to. .Ycc P. C.— APPEAL— RIGHT OP'— TAKING 

of, (1847) 3 M.I A. 488 (495-6). 

Seizure of A's property for debt of B^Crenun's 

right of. 

The Crown has no more right than a "common person” 
to seize //’j property and apply it in or towards the discharge 
of a debt due from B. That is not a question of law. It is 
a matter of common justice, and, it may be added, of com- 
mon honesty. {Lord Macnaghten.) KUNWAR Ragho 
Prasad v. Lala Mewa Lal. 

(1912) 39 I.A. 62 (67-8) = 34 A. 223(233) = 

14 Bom. L.B 212 = 16 C.L.J. 327 = 16 C.W.N. 433 = 

9 A L.J. 401 = 15 I.C. 177 = 22m!l.J. 457. 


Bent paying lands-Kight in respect of. 

-Rent— Possessiun— Right to. LANDLORD AND 

Tenant— Rent— POSSESSION. 

(1867) 11 M.LA. 346 (369 60, 362). 

Besumption by. 

Right of. See RESUMPTION. 

Bevenue sale by. 

Sec Revenue Sale. 


Right against— Enforcement of— Mode of. 

Petition of right — Other remedy. 

The non-existence of any right to bring the Crowm into 
Court, such as exists in England by petition of right, and in 
many of the Colonies by the appointment of an officer to 
sue and be sued on behalf of the Crown, does not give the 
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CROWN— 

Right against— Enforcement of— Mode ) 

Crown immunity from all law, or authorise the interference 
by the Crown with private rights at its own mere will. 
There is a w'ell-established practice in England in certain 
cases where no petition of right will lie, under which the 
Crown can be sued by the Attorney-General, and a decla- 
ratory order obtained. (Sir Geors^c Farwell,') EASTERN 

TRUST Co. V. McKenzie Mann & co., ltd. 

(1916) 20 C.W.N. 457(461)^-36 I.C. 378 = 

84 L.J. P.C. 152. 

Salt' 

Eight to. See Salt. 

Title against— Evidence of. 

l\yss€ssion for less than statutory period if. 

In this case, though the evidence as to possession and 
enjoyment was insufficient to establish a title by adverse 
possession for sixty years, their Lordships relied upon it as a 
proof of title, and, on the strength of that evidence, reversed 
the judgment of the Courts below. (Sir Arthur Wilson,') 
MAHOMED ALI HAIDAR KHAN v. SECRETARY OK STATE 
FOR INDIA IN COUNCIL. (1908) 36 I.A. 195 (205) = 

36 C. 1 (19 20) = 4 M.L.T. 234 = 8 C.L.J. 436 = 
12 C.W.N. 1095 = 10 Bom. L.R. 1101=1 I.C. 182 = 

P.L.R. 1908 p. 110= 18 M.L.J. 549, 

Toda garas huk— Execution sale of— invalidity 

of — Plea of. 

- — ^ Maintainability — E.stoppei, See TODA GARAS HUK 

— Execution sale of — Invalidity of. 

(1869) 8 M.I.A. 1(38-9). 

CROWN GRANTS ACT XV OP 1896. 

Sec CROWN — Grant by. 

CUSTOM. 

See also HINDU LAW— CU.STOM. 

Applicability of— Admission in pleadings of. 

What amounts to. See rRACTICE — PLEADINGS — 

Admission in— custo.m. (1912) 40 C. 288 (291). 

Change of. 

/Permissibility. 

Though race and bloofl are independent of volition, usage 
is not (214). (I^rd Kin^sdmon.') AHRAHAM r. ABRAHAM. 

(1863) 9 M.I.A. 195 = 1 W.E.. 1 (P.C.) = 1 Suth. 501 = 

2 Sar. 10. 

Dhardhura custom. 

Sec Riparian Owners— Rights of— Dhardhu- 

ra custom. (1899) 26 I.A. 236 (239) = 

27 C. 221 (226). 

And Alluvion and Diluvion — Dhardhura 

CUSTOM. (1881) Bald. 411. 

Evidence of. 

Siioaj-i-am — Statements in — Admissibility and 

value of. 

The riwaj-i-am is a public record prepared by a public 
officer in discharge of his duties, and under Government 
rules : it is clearly admissible in evidence to prove the facts 
therein entered subject to rebuttal. Where the custom relied 
upon by the defendant in the case was mentioned in express 
terms in the riwaj-i-am. held, that the statements contained 
therein formed a strong piece of evidence in support of the 
custom and that it lay upon plaintiffs to rebut the same. 
(Mr. Ameer Ali.) BEG v. ALLAH DHTA. 

(1916) 44 I.A. 89 = 44 C. 749 (758-9) = 46 P.R. 1917 = 
12 P.W.R. 1917 =21 M.Ii T. 310 =19 Bom. L.R. 388 = 
21 C.W.N, 842 = 26 C.L.J. 176 = 16 A. L.J. 626 = 

38 I.C. 364 = 32 M.L.J. 616. 



CUSTOM— (CW^.) 

Evidence of-~(Contd.) 

Wajib-ul-arz — Entries in. See Wajib-UL-arz. 

— — North-West Frontier Province Reg. 
\ II OI 1901, S. 27 (rt). (1928) 66 I.A. 407 = 

66 M.L.J. 746. 


Immemoiial custom. 

Evidence of— Hearsay evidence — Admissibility- 

Conditions, Ben(}al Regulations— Alluvion and 
Diluvion Reg. Ii of 1822, S. 2— Immemorial Custom 
under. (1925) 52 I.A. 279 (286) = 4 P. 788. 


- -Exemptions immemorial^Proof of, for some years 
back ^Presumption from. 

Our (English) law affords an analogy to this in the case 
of all ancient customs and exemptions, which must have 
existed from time immemorial ; in order to be valid, proof 
of the customs or exemption for some years back, even 
twenty, there being no proof to the contrary, would warrant 
the jury, indeed call upon them, to presume their immemo- 
rial existence. But under Lord Tenterden’s Prescription 
Act, requiring usage for twenty, forty, or sixty years, evi- 
dence is always required of the usage, as far back as the 
commencement of those j^eriods, though it need not lx; 
proved for each year (499). (Mr. Baron Parke.) MAHA 

Raja Dheeraj Raja Mahatab v. The Bengal 
Government. (1849 60) 4 M. I. A. 466 = 1 Sar. 386. 


Proof of, for some yearsjback —Presumption from. 

See Custom— Immemorial Custom— Exemptions 

IMMEMORAL. (1849-60) 4 M.I.A. 466 (499). 


Inheritance. 


Chief-Estate belonging to — Succession to — Estate 

going with chieftainship — Custom of— /’roof of— British 
settlement with Chief — Effect of, on tenure and its customs. 

S, the Nauab of Tank, died leaving him surviving the 
respondent, a grandson by his predeceased elder son, and a 
son, the appellant. Atthetinieof the Nawab’s death, the 
respondent was thirteen years of age, and the appellant 
about 2.> years old. Upon their joint application the 
Nawabs estate was transferred into their two names, as 
propi ietors in ecfual shares. Subsequently the (»overnment 
of India sanctioned the appointment of the resjxindent to bo 
the successor “to the title and position of Nawab and Chief 
of I ank, and also to the entire jagir and cash assignment 
enjoyed by the late Nawab”, subject to a deduction of cer- 
tain emoluments “ for the maintenance of the sc^i and the 
two widows left by S." 

On attaining majority the respondent instituted the suit 
out of which the appeal arose against the appellant for the 
recovery of the half-share of S*s property entered in the 
defendant’s name in the mutation proceedings, on the ground 
that, “according to the cu.^tom and the practice of the 
family,” the whole of it belonged to the Chief for the time 
being as head of the family and by virlue of his chiefship. 
The decision of the claim depended upon the custom existing 
in the family — that is to say, whether the estate went with 
the chiefship, as alleged by the respondent, or devolved 
according to the custom of the district, under which the 
appellant asserted, the property would be divided between 
the son and grandson of the late Nawab in equal shares. 

Held, on the evidence affirming the Chief Court, that the 
estate went with the chiefship. 

Held, further, also affirming the Chief Court, that the 
effect of the settlement made by the British Government 
with S was not to create a fresh estate subject to the ordi- 
nary law of inheritance, but to continue to the Chief for the 
time being, as it were /wr^ coronce, the proprietorship of 
the villages which had been founded by his ancestors, and 
the succession to which had theretofore been regulated by 
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CUSTOM-(Cy«W.) 

Inheritance— 

the custom of the family (199-200). {Sir Andrew Scoblc.) 
Sardar Muhammad afzal Khan v . Nawab Ghulam 
Kasim Khan. (1903)30I.A. 190=30 0. 843(863) = 
8 C.W.N. 81 =5 Bom. L.R. 486 = 67 P.R. 1903 = 

8 Sar. 455. 

Custom of— ^laim to succeed by virtue of — Inquiry 

proper i n case of. 

Where it is aclmitteH or proved that custom is followed in 
matters of inheritance in a family, and the que.-.ii()n arises 
whether a particular person is entitled to succeed, the enquiry 
is not whether in relation to the particular succession in 
question the ordinary personal law is superseded by a cus- 
tom, but what is the customary rule that regulates it (1/6). 
{Sir Lawreiue Jtnkinsf) HaSHMAT Ali z'. MT. Nasih- 
UL-NISA. (1924) 52 IJL. 172 = 6 Lah. 117 - 

30 C.W.N. 196 - 26 P.L.R. 192 = 
88 I. C. 114 = A. I. E. 1925 P. C. 99. 

Daug/itcr^s daughter — Representation of^ to mother 

predeceasing her father — Right of^Custom of— ’Right to 
share which had devolved on mother if folUnus from. 

Where the customary law of the district stated that, in 
the event of a daughter dying vita patris, her daughter was 
entitled to succeed by representation, held, that it followed a 
fortiori that a daughter’s daughter must be entitled to the 
share which had devolved upon her mother. {Sir John 
fVallis.) MU.SST. VaISHNO Dim 7 a MUSST. KaMESHKI. 
(1928) 66 I.A. 407 = 29 Pun j. L.E. 664 - 28 L.W. 908 = 

A.I.E. 1928 P.C. 294 = 55 M.L.J. 746. 

Custom of—Kvidence of—Decisio), upholdin g — 

Appeal from, ending in compromise — Evidentiary value of 
decision in case of. 

Where a decision of Court deciding in favour of a custom 
of inheritance was relied upon as proving the custom, held, 
that the fact that there was an appeal from that decision 
which ended in a compromise deprived it of much of its 
evidentiary value (125). {Sir luiwrence Jenkins.) MUHAM- 
MAD Ibrahim Rowther v sheikh Ibrahim Kow- 
THER. (1922) 49 I.A. 119 = 46 M. 308 (316) = 

30 M.L.T. 86 = 16 L. W. 364 = 26 C.W.N. 793 = 

(1922) M.W.N. 470 = 36 C.L.J. 64 = 
24 Bom. L.E. 944 = A.I.E. 1922 P.C. 59 = 

67 I.C. 116 = 43 M.L.J. 69. 

Custom of — Evidence of — Specific instances — Proof 

of ^Necessity — General evidence of existence and exercise of 
custom by members of family or tribe likely to have k 7 i(no- 
ledge thereof — Sufficiency of. 

In a case in which the question was whether among the 
khattars, one of the agricultural tribes of the Punjab, a cus 
tom existed whereby collaterals deprived a daughter ora 
sister of the right of succession to the self-acquired property 
of her father or brother. 

put aside a large body of evidence on the 
plmntiffs* side merely on the ground that specific instances 
nad not been proved. The High Court, on the other hand, 
held that a custom of the kind alleged might be proved by 
general evidence as to its existence by members of the tribe 

or family who would naturally Ije cognisant of its existence 
and its exercise without controversy. 

ffold, that the High Court acted rightly in so deciding. 
(A/r. Ameer Alt ) AHMad KHAN v. CHANNI EIBI. 

ATT. ,«^i®2?>®2I.A.379(383 4) = 6Lah.£C2 = 

6 L-E. (P.C.) 190 = 3 O.W.N. 93 =30 C.W.N. 606 = 

A.I.B. 1926 P.C. 267 = 9ri.C. 466 = 

. 60 M.L.J. 637. 

r amily custom of^— Attaching to estate of — Modes of, 

A family custom of descent may attach to an estate in 
one of two ways. There might be a custom applicable to 
all descendants from some common ancestor in respect of 


, CTJSTOM—iContd.) 

InheTita,nce~{Contd,) 

all estates, or the custom might be limited to the capital or 
principal estate, as, for instance, where there is a gaddi. {Eord 
Phillimore.) DEPUTY COMMISSIONER OF IMKA BaNKI 

V. Receiver in Bankkui>icy of the Estate of 
Chaudhri shaliq-uz-Zaman. a928) 3 Luck. 372= 

5 O. W. N. 566 = 32 C. W. N. 1120 = 48 C. L. J. 418 = 

A. I. R. 1928 P. C. 202 = 66 M. L. J. 66. 

Family custom of— Breach of — Breach in a parti- 
cular instance— Effect of, i.s not to destroy custom for all 
time, (ford Phillimore.) DEPUTY COMMISSIONER OF 

Bara Banki z-. Receiver in Bankruptcy of Estate 

OF CHAUDHRI SHALIQ-UZ-ZaMAN. 

(1928) 3 Luck. 372 = 60.W.N. 566 -32 C.W.N 1120 = 
48 C. L. J. 418 = A. I. E. 1928 P.C. 202 -66 M.L.J. 56. 

Family cu.'^tom of — Breach of — Cession of immediate 
heir in favour of next heir does not amount to a. {Lord 
Phillimore.) DEPUTY COMMISSIONER OF BaRA BaNKI 

t'. Receiver in Bankruptcy of Estate of 
CHAUDHRI Shai.iq-uz-Zaman. (1928) 3 Luck. 372 = 

6 O. W. N. 565 32 C. W. N. 1120 = 48 C. L. J. 418 = 

A. I. E. 1928 P. C. 202 = 66 M. L. J. 66. 

Family custom oi — Destruction of — Breach of custom 

in particular instance not amounting to. Sec CUSTOM 

Inheritance— Family custom of — Breach of— 
Breach in a particular instance. 

(1928) 3 Luck. 372 = 66 M. L,. J.56. 

Representation — ProthePs daughter — Right of, to 

repr esent her father — Evidence of — Uncle's daughter 

Right of, to r, present her father — Evidence of — Value of. 

In the case of a family in which succession to property 
was regulated hy customary rules, the question was whether 
a brother’s daugliter of the deceased was entitled to repre- 
sent her deceased father. The evidence showed that repre- 
sentation was a part of the rules of succession in the farr^ily, 
that a son represented his father in matters of inheritance, 
that a widow represented her husband, and that a daughter 
was recognised as the representative of a deceased uncle. 
There was, however, no evidence of an actual succession by 
a brother’s daughter. 

I/eld that, if there was a rule that entitled an uncle’s 
daughter to be her father’s representative for the purpose 
of inheritance, it would Ije anomalous and arbitrary to with- 
hold from a brother’s daughter the same right. 
Lawrence Jenkins.) HaSHMAT Ali v. MUSST. NaSIB- 
UN-Nissia. (1924) 6 L 117 = 26 P. L. R. 192 = 

88 I. C. 114= A. I. E. 1926 P. C. 99. 

Local custom. 

Plea of— Particularity —Necessity — Proof of custom 

— Evidence required— Customs of other localities Evidence 

of — A d m i ssi bi I ity. 

A local custom is one binding on all persons in the local 
area within which it prevails, and differs entirely from a 
family custom, binding only on members of the family as to 
rules of descent and so forth. It is one which must be 
pleaded with particularity as to the local limits of the 
area of which it is alleged to be the custom, and the 
evidence must be evidence as to the prevalence of the custom 
in that area. Except so far as analogy may serve to explain 
anything that is in itself obscure, the customs of other loca- 
lities are not relevant. {Lord Sumner.) NaraYAN 

Singh v. niranjan Chakravarti. 

(1923) 61 1. A. 37 (60-1) = 3 Pat. 183 = 

A. I. R. 1924 P. 0. 6 = 28 C. W. N. 361 = 

34 M. L. T. 27 = 79 I. C. 826 = 6 Pat. L. T. 171. 

Mercantile custom. 

—Essentials of. 

In respect to evidence of mercantile usage ; to support 
such a ground there needs not either the antiquity, the 
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CUSTOM — {Conid.) 

Mercantile custom~((7£>///f7'.) 

uniformity, or the notoriety of custom which Jn uspect of al] 
these grounds, becomes a local law. The usage may be still 
in course of growth ; it may require evidence for its support 
in each case ; but in the result it is enough if it appears to 
be so well known and acquiesced in, that It may l>e reason- 
al)ly presumed to have been an ingredient imported by the 
parties into their contract, {Sir John Colcridir^.) JUGGO 
MOHUN GHOSEZ'. NTANICKCHUND. 

(1869) 7 M. I. A. 263 (282) = 4 W. R. (P. C.) 8 = 

1 Suth. 357- 1 Sar. 681. 

Native usages— European’s knowledge of. 

■ Rarely, if ever, intimate. {Sir Jatncs IV, Colviie.) 

Kampershad Tewary V. Sheochurn Doss. 

(1866) 10 M. I. A. 490 (506) = 2 Sar. 177 

Ordinary law. 

— Modification of, by custom. 

In India custom plays a large part in modifying the 
ordinary law (124). {Str Lawrence /enbins.) MuhaM- 

MAO Ibrahim Rowther Shaikh Ibr\him 
ROWTHER. (1922) 49 I. A. 119-46 M. 308 (314) = 
30 M. Ii. T. 86=15L. W. 364 -26 C. W. N. 793 = 

(1922) M W. N. 470 = 36C. L, J. 64 = 
24 Bom. L. R. 944 = A. I. R. 1922 P. C. 69 = 

67 I. C. 116 = 43 M. L. J. 69. 

Plea of. 

Nature of custom set up~I Hcousistmey in ^Fatai 

when . 

It is urged against the appellant (plaintiff) that he alleg- 
ed the custom on which his case depends in tiiree different 
forms: first, in the plaint filed on July 12, 1907, in which he 
asserted his rights as arising from current and immemorial 
custom of the dynasty of the parties; secondly, in an 
affidavit sworn by him on July 10, 1907, where he said that 
the custom was that a woman after her marriage loses all 
interest and right of inheritance in the property left by her 
relations (on the father’s side) ; and finally in the plaint in 
the present proceedings, where the custom is asserted in 
these terms : “ Rut according to the custom regulating the 
inheritance by females in the family of the parties and 
amongst the respectable Balochis and Sardars, which is 
ancient and \Nhich is invariable, and has been acted upon 
from time immemorial, and which has obtained amongst 
Sunnis or Shias alike, a woman is entitled to her proper 
dowry according to the rank or status of the family, and 
she has no other rights of inheiitance to the property of her 
paternal relations.” 

There certainly is a marked difference between these 
different customs but their Tordships are not prepared to 
give this fact such weight as to crush the appellant’s ca.se. 
and they ^^ill assume that the custom upon which he relies 
is a custom liy which, in the event of intestacy, daughters 
of the deceased are excluded in favour of their brothers, 
and sisters in favour of male paternal collaterals (l5 6). 
{I^ird Buekmastcr,^ ABDUL HuSSEIN KHAN RiBI 
SONA Dero. (1917) 46 I. A. 10=46 C. 450 (462-3) = 
22 C. W. N. 353 = 23 M. L T. 117- 16 A L. J. 17 = 
27 C. Ii. J. 240 = 20 Bom. L. R. 628 =4 Pat. L W. 27- 

43 I. C. 306 = 34 M. L. J. 48. 

Proof of. 

Quantum — Ordinary law — Custom a well-recognis- 
ed adjunct to — CusUmi having effect of altering—Distinc- 
tion between cases of. 

It is easier to hold established a custom, which only 
proves a weIl-recogni.sed adjunct to the ordinary law, than 
it is where the law is .said to l:)e actually altered, as. e.g., in 
the case of a change in the rule of succession (209X (Vis- 


CUSTOM — {Coneld.) 

Proof of-^eWr/.) 

count Dunedin.) SheOHAKAN Singh v. KUI.SUM-UN- 

NISSA. 

(1927) 64 I. A. 204 = 49 A. 367 = 29 Bom. L. B. 877= 

101 I. C. 368= A. I. E. 1927 P. C. 113 = 

4 O. W N. 543=(1927) M. W.N. 444 = 

26 A. L. J. 617=31 C. W. N 863 = 39 M. L. T. 166 = 

26 L. W. 326 =62 M. L J. 668. 
Property — Dealing with— Custom and usage as to. 

C hange or loss by desuetude of. See PROPERTY — 

Dealing with — Customs and usages as to. 

(1863) 9 M. I. A. 196 (243). 

Punjab agriculturists. 

(.ustoms among. See PUNJAB AGRICULTURLSTS. 

Vagueness of— Validity of custom— Effect on. 

^*^-^pectable Btiloehis and Sardars — Custom afiplie- 

able to. 

The attempt to extend the custom (by which, in the event 
of intestacy, daughters of the deceased are excluded in 
favour of their brothers, and sisters in favour of male 
paternal collaterals) to the “ resjjectable Ralochis and 
Sardars” btoke down, and it would in their Lordships’ 
opinion, under any circumstance, have been unsafe to 
ass’ime a custom applicable to a group of people so vaguely 
defined as those covered by the definition of ” respectable 
Ralochis and Sardars ’* (17). {Lord Bnehmaster.) ABDUL 

Husein Khan?/. Ribi Sona Dero. 

(1917) 46 I.A. 10 = 46 C. 450 (463-4) = 22 C.W.N 363- 
23 M. Ii. T 117=16 A. L. J. 17 = 27 0. L. J. 240 = 
20 Bom. L. E. 528 = 4 Pat. L. W. 27 = 43 I. C. 306 = 

34 M. L. J. 48. 

CYPRES. 

See CHAKITV— Cy PKE’S DOCTRINE AND CY-PRF’S 

Scheme. 

DAKILKAR. 

ALcaning and effect of— Gift absolute of beneficial 

interest if conveyed by use of. 

It was contended that the word “dakiikar” applied to one 
holding by virtue of his own title, and not to a possession 
held on behalf of another as an executor or trustee. The 
ordinary tneaning of the word is " occupant.” In order to 
find out the meaning of the word when used in a will, the 
context must be locked at. 

Where the will of a Hindu provided : ‘‘ Afterwards on 
attaining majority my cousin brother Tarachurn l>ecoming 
possessor (dakilkar) of my share as well as the .share of 
my elder uncle shall maintain my mother and wife,” 
that, having regard to the context in which the word was 
used, the clause did not operate as a gift of the beneficial 
interest to Tarachurn (172-3). {Sir Richard Couch.) 
Tarachurn Chaitekji v, Suresh thunder moo- 
KERJl. (1889) 16 I.A. 166 = 17 0. 122(129) = 

6 Sar. 379. 

DAMAGES. 

Agent — Contract on behalf of principal by — Dama* 

ges for breach of — Principal’s right to sue for. See CHAM- 
PERTY AND Maintenance— agent’s contract on 
behalf of principal. (1860) 8 M.I.A. 170 (187 8). 

Agent — Contract by, when under duress — Property 

of principal parted with under — Damages for — Principal's 
suit for^Property of oppasitc party got by principal under 
contract— Restoration. See PRINCIPAL AND AGENT — 

Agent — contract by, when under duress. 

(1876) 3 I.A. 161 (167 8) = 1 C. 330 (336-7). 

Agent — Sub-agent employed by, under authority con- 

ferred by contract of agency — Termination of, before period 
fixed — Damages for — Liability of agent for— Measure of 
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DAMAGES- {Conid.) 


Termination of sub-agency by reason of fresh contract of 
agency entered into between principal and agent. Sec 

Broker— Under-Broker. (1919) 46 I. A. 614= 

47 C. 290 (296-7). 

Agreement to transfer on contingencies — Specific 

performance of, or damages for breach of — Suit for — Alle- 
gations in plaint in — Onus on plaintiff. Sec Sale-DEED — 

Construction — Transfer in proesenti. 

(1872) 11 B.L.B. 36. 

Arrest wrongful — Wrongful confitutnent — Damages 

for-^Fublic servant — Military cantonment — Commanding 
officer — Liability of — Lunatic dangerous — Arrest and coH' 
fittement of alleged — Cantonments Act XXII of 1864, 
S, 11 — Bona fide but mistaken act of servant. 

The defendant, the then commanding officer of the 
cantonment at Lucknow, having reason 10 l^elieve that '.he 
appellant was a dangerous lunatic, caused to be arrested, in 
order that he might l>e examined by medical officers, and 
caused him to be detained in his house for that purpose. 
The medical officers, while reporting him sane, reconrimeiukd 
that he should be placed under the observation of the ("ivil 
Surgeon of the Station, for which purpose the same officer 
caused his further detention. The appellant was not, at the 
time when the acts complained of were committed, a dan- 
gerous lunatic. The defendant, however, in detaining him 
acted bona fide in the discharge of a public duty, and under 
the belief that the appellant was dangerous by reason of 
lunacy. But he did not proceed, or intend to proceed, under 

Act XXXVI of 1858. 


In a suit by the appellant for recovery of damages from 
the defendant for his wrongful arrest and wrongful confine- 
ment, heldy that the defendant was liable in damages. 

There is no law which authorizes the police or a Magis- 
trate in the exercise of police duties, or an officer in com- 
mand of a cantonment, in con>e:|U“nce of a bona fide belief 
that a person is dangerous by reason of actual lunacy, to put 
him into confinement in order that he may be visited and 
examined by medical officers, and to keep him in confine- 
ment until such officers can feel themselves justified in repor- 
ting whether the person is a dangerous lunatic or not ; a 
fortiori^ this cannot be done in the case of a bona fide l>elief 
of danger from impending lunacy. The defendant had no 
authority for causing the plaintiff to be put under restraint 
for such a purpose, nor had he, after the report of the medi- 
cal officers that the plaintiff was perfecily sane, any colour 
of authority for keeping him under restraint in order that 
he might be removed from the cantonment and placed under 
the observation of the Civil Surgeon, even though recom- 
mended so to do by the medical officers. Neither the 
police nor a Magistrate in the exercise of police duties could, 
under Act XXXVI of 1858, have had any colour for doing 
that which the defendant caused to be done (172). {^Sir 
Barnes Peacock.) SINCLAIR z. BROUGHTON. 

(1882) 9 1.A. 162 = 9 0. 341=13C.L.B. 186 = 

4 Sar. 387 = B. & J.’s No. 69. 


^Assessment — Difficulties in — Courfs ditty to cvercom 
Difficulties often occur in determining what is a reason; 
ble price or a reasonable rate, or in fixing the amount ( 
damages which a man has sustained under paiticular ci 
cumstarvees. These are difficulties which the court is boun 
to overcome (114). i^Sir Barnes Peacock.) NEW Beei 
BHOOM Coal Co. v. boloram Mahata. 

(1880) 7 I.A. 107 = 6 0. 932 (937) =7 O.L.R, 247 = 


4 Sar.l46=3Suth. 737. 


— Attachment in execution — Wrongful attachment — 
Damages for. See EXECUTION OF DECREE — ATTACH 
MENT— WRONGFUL' ATTACHMENT —DAMAGES FOR. 


Benamidar Sale-deed by— Covenants in — Breach of 
—Damages against real owner for— Suit for. See Ben ami 

—BENAMIDAR— Sale-deed bv. (1876) 3I.A.194 (199). 



DAMAGES— (C^?«/d^.) 

Bought and sold notes — Contract entered into by 

telegrams but completed by — Breach by vendor of — Pur- 
chaser’s suit for damages for — Cause of aclion— Rectifica- 
tion of the notes —Prayer for — Necessity. See CONTRACT 
—BOUGHT AND SOLD NOTES— CONTRACT ENTERED IN- 
TO BY TELEGRAMS. ETC. ( 190-1) 31 I. A. 122 (126) = 

31 C. 614(626-6). 

Broker — Under-broker employed by — Termination 

of employment of, before period fixed — Damages for — Mea- 
sure of — Employment of niuler-broker depending upon 
broker’s own appointment — Termination of broker’s 
employment by consent before period fixed — Termination 
with a view to defeat under-broker’s rights — Distinction 
l>etween cases of. .5*^' BROKER -UNDEK-HROKEK. 

(1919)46 I. A. 314 = 47 C. 290. 

Character-- Defamation of — Damages for — Suit for 

— Examination of plaintiff — Failure — Effect of, on quantum 
of damages. See DEI- AMATION— CHARACTER. 

(1872) 11 B. L. E. 321 (330-1). 

Civil proceeding — Institution of —Damages cau.sed 

by— I.iability for. See MALICIOUS PROSECUTION— 

Civil Proceedings. 

Contract — Breach of— Damages for. CONTRACT 

—Breach of — Damages for, 

Conversion — Timber an ordinary article of commerce 

— Conversion of — Damages for — Measure of. See DAM- 
AGES— TIMBER ORDINARY ARTICLE OF COMMERCE. 

(1878) 5 I. A. 130 (133-4) = 4 C. 116(119-20). 

Corporation — f^is major — Rain unusual — Damage 

caused by — Liability for — Negligence of corporation — 
Ix)Wer Canada — Law in. See NEGLIGENCE— major. 

(1922) 32 M. L. T. 36 (P. C.). 

Dangerous articles — Installation of — Duty of con 
tractor in ca.se of — Negligence — Accident due to — Damages 
for — Liability of contractor for. Sie DANGEROUS ARTI- 
CLES. (1909) 14 C. W. N. 168 (163-4) 

Fatal accident — Damages for — Suit for - Maintain- 
ability — Common law. See WRONGFUL ACT — FaTAI 
ACCIDENT— Damages for. 

(1922) 33 M. L. T. 219 (221) (P. C.). 

Government - Official of~Order lawfful of— Damage 

caused by— Liability for— Order made with indirect motive 
or with direct malice against injured party — Effect. See 

Crown -Officer of— Order lawful of. 

(1860) 8 M. I. A. 103 (134-6). 

Government — Official of— Tort — Damages for — 

Liability for — Act done in discharge of official duty with 
perfect good faith. See CROWN — OFFICER OF — TORT. 

(1860) 8 M. I A. 103 (130-1). 

Indictable offence — Special damage caused by 

Suit for — Maintai nabili ty. 

Where an indictable offence has been committed, and an 
individual has suffered special loss, a remedy by action is 
given to him as the party aggrieved (47). {Sir Montague 

E. Smith.) Ram Coomar Coondoo V. Chunder 
Canto Mookerjee. (1876) 4 I. A. 23=^ 

2 C. 233 (267- 8) = 3 Sar. 664 = 3 Suth. 361. 

Lessee — Dispossession wrongful by lessor of 

Damages for— Assessment of— Principle. See LEASE— 

LESSEE— Dispossession wrongful by lessor of 

Damages for— Assessment of. 

(1848) 4 M. I. A. 321 (336-8). 
Lessee— Dispossession wrongful by lessor of Dam- 
ages for — Suit for— Surety for lessee — Suit by — Right of 

See Lease— Lessee— Dispossession wrongful by 
LESSOR OF— Damages for— Suit for— Surety for 
lessee. (1848) 4 M. I. A. 321 (333), 
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DAMAGES— 

Locusts — Drivitig away of, to avoid damage to one's 

invn land— Damage to neighbour's land by reason of 

IJability for — Principles governing. 

The respondents’ farm lay to the south of the appellants’ 
farm and was separated from it only by a narrow strip of 
Veldt belonging to various persons. A swarm of locusts, who 
had not yet acquired the use of their wings, and who track- 
ed across the country on foot, tracked across the appellants* 
farm in the direction which made the respondents reason- 
ably apprehensive for safety of their own lands. They went 
on the appellants’ farm at his request or with his approval 
in order to repel a common danger, and, when they were 
forbidden to remain on the appellants* land, they, with the 
consent of the adjacent proprietors, took up positions on the 
Veldt outside the boundary and drove the lof.usts back on 
to the appellants* farm and in various directions away from 
the direction in w'hich their own farms lay, (he result of their 
so doing being detrimental to the appellants* farm. In a 
suit brought by the appellants against the respondents for 
damages for the injury done to his farm by the respondents’ 
wrongful act, held, that the respondents w'ere within their 
rights in driving the locusts away and that they were not 
liable to the appellants for any damages caused to his farm 
by their being so driven away. 

The principles of law laid down for preserving or regu- 
lating the settled course of a river, on which may depend so 
many of the rights and l)eneftts of adjacent owners, are not 
necessarily appropriate to the course of un insect pest, which 
it is the interest of everyone concerned to repel or destroy. 
The supposed analogy between the two things is wholly 
fallacious. The prst has no settled course, and whatever 
its course may be, no one is lx)und to respect it. The 
progress of a fire would be a much nearer analogy to the 
moving horde of locusts than the course of a river. 

If an extraordinary flood is seen to be coming, an owner 
may protect his land from it, and so turn it away without 
l^ing responsible for the consequences. Visitations of 
locusts, though no doubt unpleasantly frequent, are in the 
nature of extraordinary and incalculable events, rather than 
a normal incident like the rise of a river in a rainy season. 

The conduct of the respondents may be justified on a 
wider and simpler ground. Even if the invasion be regarded 
as a normal incident of agricultural industry in South 
Africa, the respondents would be entitled, as an agricultu- 
ral operation, to drive the locusts away just as they are 
entitled to scare crows, without regard to the direction they 
may take in leaving. (^Lord Robson.) GreyvenSTEYN v. 

Hattingh. (1911) 16 0. W. N. 669 = 10 M. L. T. 311 = 

10 I. C. 460 = 21 M. li. J. 674. 

Lunatic dangerous — Arrest and confinement wrong- 
ful of alleged— Damages for— Public servant— Liability of. 

See Damages— ARREST wrongful— Wrongful con- 
finement. (1882) 9 I. A. 162 = 9 C 341. 

Malicious prosecution — Action for damages for. 

See Malicious prosecution. 

Marriage — Breach of promise of— -Damages for — 

Measure of — Decision of court below as to — Privy Coun- 
cil’s interference with. See MARRIAGE— BREACH OF , 
PROMISE OF — Damages for — Measure of. 

(1926) 50 M. L. J. 498 (502-3). 

Marriage — Breach of promise of — Damages for — 

Suit for — Rescission of contract — Onus of proof of. See 

Marriage— Contract of— Resclssion of— onus of ' 

PROOF of. (1926) 22 L. W. 726 (731). i 

Mining lease -Contract to grant — ^Breach of — Dam- , 

ages for — Measure of— Title to minerals— Warranty of — i 
Absence of. See LEASE — MINING LEASE— CONSTRUC : 

TION. (1926) A. I. B. 1926 P. C. 37. 


D AMAGE S— (C(w//(/,) 

Minor — Age — False representation as to — Money 

obtained on mortgage by- -Damages in case of— Liability 
for. See CONTRACT— MINOR— MORTGAGE BY— AGE. 

(1916) 43 I. A. 266 (264). 

Mitigation of — Duty of person entitled to damages 
as regards— Steps to be taken on date of breach— Benefit of 
' — Right to, of party in breach. 

It is undoubted law that a plaintiff who sues for damages 
owes the duly of taking all reasonable steps to mitigate the 
loss consequent on the breach and cannot claim as damages 
any sum which is due to his own neglect. But the loss to 
be asceitained is the at the date of the breach. If at 
that date the plaintiff could do something or did something 
which mitigated the damage, the defendant is entitled to 
the benefit of it. {Lord Wrenbury.) JaMAL v. MOOLLA 

Dawood Sons & Co. (1916) 43 I. A. 6 (10-1) = 

43C 493(603 4) = 3 L W. 181 = 8 L B.R.343 = 

(1916) IM. W. N. 70 = 19 M.L, T. 80 = 
23 C. L. J. 137 = 14 A. i.J. 89 = 18 Bom. L. E 316 = 

9 Bur. li. T. 8 = 20 C. W. N. 105 = 31 I. C. 949 = 

30 M. L. J. 73. 

Mortgage — Usufructuary mortgage for term — Con* 

tract for — Possession not given by mortgagor — Portion of 
mortgage money advanced by mortgagee under contract — 
Damages to mortgagee in case oL MORTGAGE — 

Usufructuary mortgage for term. 

(1889) 17 0. 432. 

Negligence — Death caused by — Damages for — Legal 

personal representative of deceased — Right to .sue of. 
See NEGLIGENCE— Death CAUSED BY. 

(1922) 32 M. Ii. T. 205 (207) (P. C.). 
^Patent — Infringement of— Damages for. See PATENT 

—Infringement of— Damages for. 

Pledge of goods — Sale of goods pledged by pledgee 

to himself after determination of pledge — Wrongful 
conversion — Damages for — Liability of pledgee for — Mea* 
sure of. Sec PLEDGE — SALE OF GOODS PLEDGED BY 

pledgee to himself. (1891) 19 I. A. 60 (67-8 j = 

19 C. 322(333). 

Plunder of property in pursuance of common object 

— Persons joining in — /Lability for loss caused by — Basis 
of — Persom cccrced in joining in plunder — Liability of. 

Where it was found as a fact that a number of persons, 
in pursuance of a common object, plundered the property of 
A, it was held, that all that was neces.sary in a civil suit by 
.4 for damages was to identify the persons present co-opera- 
ting in that common design, and that each and every person 
co-operating in any extent in the plunder was responsible to 
recoup A for the loss he .sustained. 

“ Where parties go with a conimon purpose to execute a 
comn)on object, each and every one becomes responsible for 
the acts of each and every other in execution and further- 
ance of their common purpose ; as the purpose is common, 
so must be the responsibility. Some of the defendants 
seem to have imagined that, because, as they allege, they 
were coerced to join in the transaction, that excuses them 
from responsibility. If the matter were to be disposed of 
in a criminal proceeding, where the Judge had to inflict a 
punishment or a fine, all that might be taken into account ; 

but here, in a civil proceeding to obtain comp)ensation for 

the loss the plaintiff sustained by a transaction for which all 
who joined in it are responsible in the eye of the law, — you 
have nothing to do but simply to see that, in point of fact, 
the parties accused were part of the common assembly, 
which had, and executed, a common purpose of plundering 
this man’s house, and are bound, each and all, to make him 
compensation for the loss sustained. In such a case t e 
law docs not allow men to apportion their own wrong, and 
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DAMAGE S — (Contd^) 

does not apportion it for them. GUNESH SiNGH v. I<AM 

Raja. (1869) 3 B.L.a. (P.C.) 44 = 12 W. E. (P.C.) 38 - 

2 Sar. 505-2 Suth. 263. 

Possession and mesne profits — Suit for^Property 

subject of — Lessee pendente lite of — Profits of property 
carried away by — Damages for — Decret -holder’s suit for — 
Maintainability. See C. P. C. OF 1908, S. 47 ; O. 22, R. 10 
—mesne profits. (1922) 49 1. A. 220 (223) = 

1 P. 681 (586-7). 

Property Damage to^ caused by negligence — 

—Owner's right to — Contributory negligence cm his part 
— Effect— English Law — Canadian Law. 

In an action for damages caused to the plaintiff’s property 
by the defendants’ negligence, held that, under the law of 
Lower Canada, which in that respect was different from 
the law of England, the damage could be apportioned in a 
case in which the negligence of the plaintiff contributed to 
the accident (41). {^Lord Dunedin.') CITY OF MONTREAL 

V . Walt and Scott, ltd. (1922) 32 M.L.T. 36 (P.C.). 

Railway Company — Negligence of — Damages for— 

Suit for — Onus on plaintiff. See RAILWAY COMPANY — 

Negligence of— Damages for. 

Rain unusual— Damage caused by — Liability of 

corporation for — Negligence of corporation — I^wer Canada 
— Law in. NEGLIGENCE— K/j major. 

(1922) 32M.L.T. 36(P.C.). 

Religious processions — Carrying on of, along high- 
way — Obstruction to — Suit against Iversons causing — 
Special damage — Proof by plaintiff of — Necessity. See 

Religious processions — Carrying on of, along 
HIGHWAY— Obstruction to. 

(1924) 62 I. A. 61 (66. 68) = 47 A. 161. 

’•Right — Exercise of — Injury caused by — Daina ges 

for— Liability for — Fletcher v. Rylands — Principle of — 
Statutory authority — Acts done under — Applicability of. 

The principle of the decision in Fletcher v. Rylands that 
a man, in exercising a right which belongs to him, may be 
liable, without negligence, for injury done to another 
person, has been held inapplicable to rights conferred by 
statute. This distinction was acted upon in Vaughan v. 
Taff Vale Railway Company, where it was held that a 
railway company was not responsible for damage from fire 
kindled by sparks from their locomotive engine, in the 
absence of negligence, because they were authorised to use 
locomotive engines by statute. On the same principle it 
was decided that a waterworks company laying down pipes 
by a statutory power, were not liable for damages occasion- 
ed by water escaping in consequence of a fire-plug being 
forced out of its place by a frost of unusual severity. On 
the other hand, in Jones \. Festiniog Railway Company, 
it was held that a railway company which had not expre.ss 
statutable power to use locomotive engines, was liable for 
damage done by fire proceeding from them, though negli- 
gence on the part of the company w.>s negatived (384-5). 
i,Sir Robert P. Collier.) MADRAS RAILWAY CO. v. 

Zemindar of Carvatenagaram. 

(1874) II. A. 364-14 B. L. E. 209 = 22 W. E. 279 = 

3 Sar. 391. 

— - Right to, of one party to transaction against the 
^her Collusive transaction intended to cheat infants — 
Effect. See VENDOR AND PURCHASER — PURCHASER — 

Deprivation of part of property sold— Damages 

(1872) 18 W. E. 230. 

'Riparian owners — Lower owner — Canal running 
through land of —Blocking up of— Flooding of land of upper 
owner by— Damages for— Liability for. See Riparian 
owners— lower owner. (1926) 62 I. A. 386 = 

3 E. 494 


DAMAGES— (C^wf^/.) 

Riparian owners — Lower owner — Natural water 

course — Diverting or stopping of — Flooding of upper 
owner’s lands by — Damages caused by — Liability for. See 

Riparian owners— lower owner — Natural 

WATER-COURSE. (1926) 62 I. A. 386 = 3 B. 494. 

• Sale of goods — Contract for, between chain of buyers 

and sellers —Breach of— Damages for — Measure of ascer- 
tained betiveen last buyer and seller — If same all along the 
chain. 

As regards the damages recoverable on account of the 
non-delivery of the cargo, the usual practice in produce 
markets where there is a chain of sellers and buyers is, 
that the damages as ascertained between the last buyer and 
seller would probably without further litigation form the 
measure of the damages to be recovered all along the chain. 
{Lord Phillimore.) HOPE PRUDHOMME & CO. v. HaMEL 
AND Horley, LTD. (1926) 49 M. 1 = 88 I. C. 307 = 
A. I. E. 1926 P. C. 161 (163) = L. E. 6 A. (P. C.) 129. 

Sale of goods manufactured by third party — Con- 
tract for — Damages for non-delivery of goods— Con- 
tractor’s liability for — C.'ontractor himself seller or only 

agent of manufacturer. See PRINCIPAL AND AGENT 

S.ALE OF GOODS, ETC. (1919) 13 L. W. 637 (640). 

" Ship — Collision by negligence — Damages for — Suit 

for— Onus of proof in — Ship properly at anchor in proper 
place— Collision with. See SHIP (SHIPPING)— COLLISION 
-Negligence. (1877) 3 Suth. 409. 

Ship — Loss of goods by fire — Damages for, on 

ground of alleged negligence — Suit for — Onus of proof in 

Duty of shipowner to lay all available materials before 
court— Effect of. See SHIP (SHIPPING)— LOSS OF GOODS 

(1917) 8 L. W. 4 (7-8). 

Slander — Damages for — Special damage — Claim for 

—Failure to prove— Ordinary damages— Plaintiffs right to. 

See Tort— Damages for— Special damage. 

(1866) 10 M. I. A. 663 (574-6). 

Special damage — Proof of — Necessity — Religious 

processions — Carrying on of, along highway — Obstruction to 
—Suit against persons causing — Proof in case of. See RELI- 
GIOUS Processions— Carrying on of, along high- 

WAY— OBSTRUCrriON to. (1924) 62 I. A. 61 (66. 68) = 

47 A. 161. 

Specific performance — Suit for — Damages for breach 

of contract — Amendment of plaint so as to make suit one 
only for. See SPECIFIC PERFORMANCE — SuiT FOR 

Damages for breach of contract. 

(1928)56 I. A. 360 = 62 B. 697. 

Specific performance— Suit for — Damages for breach 

of contract in — Award of — Power of — Plaintiff debarring 
himself at hearing from asking for specific decree Effect 

See Specific Performance— Suit for— Damages 
for breach of contract IN. (1928) 66 I. A. 360 = 

62 B. 697. 

Statute— Power conferred by— Acts done in pursuance 

of— Damage causeJ by» Se: STATUTE— POWERS A CON- 
FERRED BY — ACTS ETC. 

Timber ordinary article of commerce — Conversion 

of — Damages for — Mxasure of. 

The suit was to recover damages for the conversion by 
the defendants of a large quantity of logs of timber belong- 
ing to the plaintiff. The plaintiff was what may be called 
a middle man between the foresters in the woods of Burmah 
and the merchants of Rangoon who bought the timber felled. 

In 1867, he had a right, obtained from the Burmese Govern- 
ment, to fell or otherwise passess himself of timber in a 
certain forest, and to take the timber by water to Rangoon 
The plaintiff’s case was that between July and November 
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DAMAGES — {^Coiitd. ) 

1867, he was possessed of a large quantity of logs of timlier, 
part of which he had felled, part of which he had bought, 
and that he would have l>een able to take those logs by 
water to Rangoon during that interval, in which it was 
permitted to him to take away his timber, but that he was 
forcibly prevented from doing this by the agent of the 
defendants. The plaintiff further showed that in the next 
year 1868, he actually found in the possession of the defen- 
dants, at a place called T’, an intermediate station between 
the forest referred to above and Rangoon, a large quantity 
of logs which belonged to him. 

Held^ that the right mode of estimating the damages to 
which the plaintiff was entitled was to take the value of the 
logs at Rangoon, where the principal if not the only market 
for them existed, as the basis of the calculation and to 
deduct from the price at which the plaintiff could have 
there sold them what it would have cost him to bring them 
to the market (134). 

The court below appears to have treated the case as it it 
were an action of detinue, in which the plaintiff sought to 
recover a specific chattel which the defendant detained 
from him, and in which the judgment was that the defend- 
ant do deliver the chattel or to pay the value of it. But 
this is neither in form nor in substance such an action, but 
more resembles what used to be called an action of trover. 
The subject-matter of the action is timlier, an ordinary 
article of commerce, which, according to the evidence of the 
usage of trade is disposed of in the same year in which it 
arrives at Kangotin, either by sale or by being cut up, or in 
various ways. This the plaintiff must have perfectly well 
known, and he could not and indeed he does not. profess 
to claim four years afterwards the restitution of the parti 
cular logs which were found in 1868 at*place T. His claim 
is to the damages which he has sustained by the conversion 
of the logs by the defendants at place T at that date 
(133-4). {Sir Robert Collier.') BOMBAY-KURMAH 
Trading corporation, Ltd. v. Mirza Mahomed 
ALLY. (1878) 6 I. A. 130 = 4 C. 116 = 3 Sar. 622 - 

3 Suth. 525. 

Tort— Damages for. TORT— DAMAGES FOR. 

“Trade-mark — Infringement of — Passing-off action 

for — Damages in. See TradE-MAKK — INFRINGEMENT 
OF. 

■ Wrong committed in one country — Damages for — 
Suit for, in another country —Maintainability — Contlitions. 

See Tort— Wrong commuted in one country. 

(1922) 32 M. L. T. 206 (208) (P. C.). 

Wrtugful acts — Damages caused by — Liability for 

— Proximate and direct conseqiteuces of acts — Ijidirect 
consequences — Disti ncti on 

It is of course conceivable that interests thus indirectly 
affected might be considered by a legislator to be fit sub- 
jects for protection by remedial process ; but the difficulty 
of prescribing limits for the operation of such a method of 
assigning responsibility is obvious, and the common law, 
speaking generally, regards the protection of such inteiests 
as impracticable. As Blackburn, J., said ; — 

“ It may l>e said that it is just that all such persons 
should have compensation for such a loss, and that, if the 
law does not give them redress, it is imperfect. Perhaps it 
may be so. But as was pointed out by Coleridge, J., Courts 
of Justice should not allow themselves in the pursuit of 
perfectly complete remedies for all wrongful acts to trans- 
gress the bounds which our law. in a wise consciousness as 
I conceive of its limited powers, has imposed on Itself, of 
redressing only the proximate and direct consequences of 
wrongful acts.’* In this we quite agree (221). {Mr. Justice 

Duff .) Amelia Me Coll v. Canadian Pacific 
Railway Co. (1922) 33 M. L. T. 219 (P. O.). 


DAMAGES-(C<7«c/rt'.) 

Zemindar— Irrigation works maintained by— Dam- 
ages caused by— Liability for. See ZEMINDAR— IRRIGA- 
TION WORKS MAINTAINED BY. 

(1874) 1 1. A. 364 (386-6). 

Zemindar — Restraint by. of persons of his officers — 
Damages for — P/ominal damages if enough~-~Custom of 
Zemindars to restrain persons of their officers — Restraint 
under a supposed — Effect. 

The appellant was the Zemindar of balastry, and the 
respondents were persons who had been respectively Dewan 
anti Tahsildar under him but who had been dismissed by 
him from their offices. They instituted the suit out of 
which the appeal arose claiming compensation, inter alia^ 
for injuries inflicted on their persons by the appellant. The 
court below awarded to each of the respondents Rs. 300 by 
way of compensation. The question in appeal was whether 
the compensation was improper or excessive. 

ffetd. that it was net (5l2-3). 

It is not merely for the inconvenience which the respond- 
ents sustained, but probably that sum was awarded by way 
of letting the Zemindars know that they ought not to 
exercise any supposed authority which they received in 
contravention to the law. There seems to have been an 
impression that the Zemindar had a right to restrain the 
persons of his officers in case he thought proper to do so ; 
and to do away with that impression it was right that there 
should be more than merely nominal damages for the res- 
traint, in order that the Zemindars might know henceforth 
that they could not proceed upon any such supposed custom 
(5 1 3). {Mr. Baron Parke.) RaJAH PEDDA VeNCAT- 
APPA NAIDOO V. AROOVALA Roodrappa Naidoo. 

(1841) 2 M. I. A. 604-6 W. R. 13 (P. C.) = 

1 Suth. 112=1 Sar. 224. 

DANGEROUS ARTICLES — PERSON INSTAL- 
LING OR SENDING FORTH. 

Duty on part of — Accident — Death or injuries due 

to — f .lability for — Proximate cause of accident conscious 
act of another volition — Effect. 

In the case of articles dangerous in themselves, such as 
loaded fire-arms, poisons, explosives, and other things eius- 
dem generis., there is a peculiar duty to take precaution 
imposed on those who send forth or instal such articles 
when it is necessarily the case that other parties will come 
within their proximity. The duty being to take precaution, 
it is no excuse to say that tiie accident would not have 
happened unless some other agency than that of the defen- 
dant had intermeddled with the matter. On the other hand, 
if the proximate cause of the accident is not the negligence 
of the defendant, but the conscious act of another volition 
tlien he will not lx? liable. For against such conscious act 
of volition no precaution can .tally avail (66-7). 

Tlic defendants, the Gas Company, installed a gas supply 
plant at the premises of a Railway Company. An accident 
was caused by an explosion as the result of which workmen 
of the Railway Company having charge of the toilers 
wliich were healed by tiie gas wer:; either killed or injured. 

In a suit for damages brought against the Gas Company by 
tiie injured workmen and by the heirs of the workmen 
wlio had been killed, initial negligence on the part 
Gas Company was found on the ground that they had fail 
ed to take certain precautions which they were Iwundto 
have taken. The Gas Company failed to show that the 
proximate cause of the accident was the act of a subsequent 
conscious volition, viz., the tampering with the machines by 
the Railway Company’s workmen, ffeld . affirming the 
courts below, that the plaintiffs were entitled to ^recover. 
DOMINION .NATURAL GAS CO., LTD. v. fOLLP’" 

(1909)61.0.64 = 14 0. W. N. 168 

(1909) A. 0. 640=79 L. J 


(163-4) = 
P. 0. 13. 
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DAEKHAST IJAEA. 

Meaning of. 

Darkhast ijara is a contract or lease granted upon appli- 
cation to the Revenue Department. Andrew Scoblef) 

Seena Pena Reena Seena mayandi Chetiiar v . 
CHOCKALINGAM PILLAI. ( 1904) 31 I. A. 83 

27 M, 291 (296) = 8 C. W. N. 545 = 8 Sar. 687 = 

14 M. L. J. 200. 

DATE— NATIVE AND ENGLISH DATES. 

Conflict between, in Patwari’s report as to dale ot 

death in mutation proceedings — Which prevails. Sec Evi- 

DE^iCE — D eath— Date of— Patwari’s report, etc. 

(1902) 30 I. A. 27 (31) = 26 A. 143 (161;. 

DAWANI. 

— Meaning of. See WORDS — MEANING OK — 

Dawani. (1899) 26 I. A. 216 (224-6) =27 C. 156 (166) 

DEBT. 

{See also DEBTOR AND CREDITOR.) 

Acceptance of a sum in full satisfaction of — Claim 

subsequent inconsistent with — Maintainability. Sec CON- 
TRACT Acrr, S. 63— Debt — Accepiance of a sum, 
ETC. (1869) 2 B. L. B. 98 (100) (P. C.). 

Ackmrwled gment of — A’ovation — letter by debt or 

undertaking to “ settle accounts and to pay amount “ which 
may be due ” within two months, though note for debt might 
be barred — Effect of. 

On 23 — 4 — 1877, the plaintiffs advanced in loan to the 
defendants the sum of Ks. 55,000, in Government Ixinds 
l)earing 4^ percent. intere.st, and received from them, of 
same dale, a promissory note for the amount, payable on 
demand, with interest at 4i [^r cent, per annum. The 
loan was not called up ; and on the 19th of April, 1880, the 
triennial period of limitation being about to expire, the 
plaintiffs wrote to the l.st defendant suggesting that, if they 
had no mind to renew the note, they should send a 
letter undertaking to pay the principal and interest 
within two months. The defendant replied by a letter 
dated the 20th of April, 1880, admitting their liabi- 
lity upon the promissory note, stating that the interest 
due upon the unpaid principal of Rs. 55,000 until 
the 22nd of the month was Rs. 7,425, and containing 
these obligatory words : With regard to these Rs. 62,425, 
I will settle the accounts and pay the amount which may 
be due within two months, though the note might be barred 
by the Statute of Limitations.” After the receipt of that 
letter, no demand for payment was made by the plaintiffs 
until they instituted the suit out of which the appeal arose 
in March, 1881, claiming interest at the rate of 12 per cent, 
per annum. They maintained that the undertaking given 
by the defendants operated a complete novation of the 
debt — that it transmuted the loan of Rs. 55,000 bearing 
4^ per cent, interest into a legal claim for the princip:d sum 
of Rs. 62,425, upon which, in the absence of any stipulated 
rate, interest became due ex lege from the time of payment. 

Held^ over-ruling the plaintiffs’ contention, that the letter 
of the 20th April was applied for, and was given solely with 
the view of eliding the Statute of Limitations ; and that it 
had as little effect in altering the quality of the debt consti- 
tuted by the promissory note as would have been produced 
by a notice of the same date from the plaintiffs requiring 
payment within two months (40). 

The ainstruction of the letter of the 20th of April contend- 
ed for by the plaintiffs appear to their Ix>rdships to ignore 
the express obligation W’hich it imposes upon the defendants I 
to ” settle accounts,” and to pay the amount “ which may be 
due " within the two months allowed for payment. These 
expressions plainly impost that the sum specified in the letter 
merely represented the amount of their Uaiiility calculat- 
ed to the 22nd of April, and did not represent the sum 


DEBT- (C.?///^/.) 

payable by them at the date of actual settlement ; which 
was to be ascertained by taking accounts, or, in other words, 
by making a new’ calculation so as to include interest accru- 
ing up to that date (40), {Lord Watsmtf) TANJORE RAMA- 

chandra Row v . Vellayanadan Ponnusami. 

(1891) 18 I. A. 37=14M. 268(261 2) = 6 Sar. 30. 

Acknowledgment of — Promise to pay — Distinction. 

AVi' Limitation act of 1908, S. 19— debt— acknow- 
ledgment OK— Promise to pay it. 

(1869) 13 M. I. A. 37 (64-6). 

Admissitm unqualified of — Promise to pay in a 

particular manner — Distinction — Mode and form of 
payment becoming impossible— Obligatian to pay — Effect on. 

A bond executed by the appellants in favour of A*, who had 
acted as their pleader in a suit which resulted in a decree, 
recited that Rs. 2,000, on account of pleader’s fee in the 
said suit, were due from them to A*, and provided that, when 
the mesne profits were realisetl, they (appellants) should 
pay the Rs. 2,000 to S without any objection and without 
interest, as soon as any amount was realised by them, and 
that if, when the profits were realised, they should not pay 
the aforesaid amount, they should pay interest thereon at the 
rale of 2 per cent, per mensem from the date of realisation. 

The decree did not in fact provide for mesne profits, and 
.so the profits contemplated by the bond to be realised could 
not be realised in execution. A suit for their recovery had 
also become barred. 

Held, on the construction of the bond, that the admission 
of the debt, by w hich the obligation was prefaced in the 
bond, did not import an unqualified or unconditional 
promise to pay, but was referable to the particular obliga- 
tion. or (in other words) was introduced for the purpose 
only of fi.\ing the amount for which the obligation W’as 
given, and wliich the obligor agreed to pay in the stipu- 
lated manner and not otherwise, and that the payment was 
contingent upon there being mesne profits (75). {Lord 
Davey.) KalKA Singh v. 1’AKASRAM. 

(1894) 22 I. A. 68 = 22 C. 434 (443-4) = 

E &J.’sNo. 137=6 Sar. 646 = 6 M. L J. 14. 

Agreement to take, and to grant lease — Specific per- 
formance of — Rights of parties on. See SPECIFIC PER- 
FORMANCE-LOAN. (1889) 16 I. A. 221 (232) = 

17 C. 223 (233), 

Assignment of — Collection of— Assignee’s responsi- 
bility for— Negligence— Liability for. See MORTGAGE -- 

Mortgagor and Mortgagee— Accounts— Debt 

ASSIGNED BY MORTGAGOR TO MORTGAGEE, ETC 

(1904) 31 1. A. 176 (182-3) = 32 C. 27 (36). 

Attachment of — Creditor’s right to sue for debt 

Effect on. See C. V. C OF 1908. O. 21, R.46(l)(rt) 

(1894) 22I.A.31(43) = 17 A. 198(210-1); 

Claim for just—Defeating of. by intricacies of legal 

procedure 

Their Lordships are anxious that claims for a just debt 
should not be defeated by the intricacies of legal procedure. 

' {Lord Buckmaster.) KiSHAN NaraiN z/. PaLA Mal 

(1922) 50 I A. 116 (120)^4 Lah. 32 = 
26 Bom. L. E. 220 = 32 M. L. T. 41 = 27 C. W. N. 802 = 

38 C. L. J. 126 = 18 L. W. 341 = 3 O. & A. L. E. 488 = 

A. I. E. 1922 P. C. 412 = 72 I. C 187 = 44 M. L. J. 123. 

Deceixsed— Debt of. See DECEASED— Debt OF. 

Eiidence of — Creditor's account books not by them- 

seizes sufficient. 

The decrees below can only be supported by holding that 
one party, by merely producing his own books of account 
can bind the other. But such a proposition is utterly unten' 
able. {Sir L. Shadwell.) SORABJEE VaCHA GaNDA 7/ 

KOONWUR-JEE Manick jee. (1836) 1 M.I.A 47(6ew‘ 

5 W. E. 29 (P. C.) = 1 Suth. 60 = 1 Sar 93 



the privy council digest 


88 ® 


879 


DEBT— (Ov//./. ) 

In a suit by a banker against the son of a deceased 

customer for the recovery of the balance alleged to be due by 

the deceased at the time of Iiis death, the plaintiff proceeded 

upon the assumption that his books would be sufficient 

evidence for him to establish a debt against tlie deceased’s 
estate. 

Htidy that the assumption was wholly erroneous, because 
those l)ooks could not, witiiout further proof, be used in 
evidence as against the deceased delator (444). {Lord 
Justice T urucr,) RaI Sri KISHKN v. RaI HL’RI KiSHEN. 

(1853) 5 M. 1. A. 432 = 1 Suth. 245 = 1 Sar. 466. 

l/eld, that the Recorder was right in stating that, in 
a suit brought on behalf of C. it Co. for the recovery of the 
balance due under a mutual, open and current account, the 
accounts of the firm of C. & Co. would, under the Kvi- 
dence Act, Ije merc4y corroborative evidence (.460). {Sir 
James IV. Cidviie.) WATSON AGA MEHEDEE SHERA- 

(1874) 1 I. A. 346 = 3 Sar. 384. 

-The suit was brought by the appellants against the 
respondent for the purpose of compelling her to account for 
Government securities to the amount oC Rs. 22,200, which 
were alleged by the plaintiffs to have been given to her by 
their grandfather A/ impressed with a trust for certain 
idols, of removing her from the office of Shebait to those 
idols, and appointing one of the plaintiffs in her stead. The 
question for decision was whether tiie said Government 
notes, four in number, were given by /J/ to the defendant 
impressed by the trust which was alleged in the plaint. The 
time of the gift of the notes to the defendant was between 
the years 1852 and 1853, and 4/ died in 1855. 

In support of their case the plaintiffs relied upon entries 
in Khata books, as they were called, kept by M. one entry 
of the 14th April 1850, the other of the 9th of January 
1853. In the first of those entries two of those notes, in the 
second the other two notes were referred to as having been 
given or as being given to the defendant for the service of 
the idols. Those khata books it appeared were kept in 
Calcutta, where AI had a family house, his ordinary resi- 
dence, where the defendant lived with him, being in ( hin 
surah. It was not shown that those books ever came to tlie 
knowledge of the defendant. 

Held that, assuming the khata books to be genuine, they 
afforded no evidence against the defendant, unless they 
could be used, under the Indian Evidence Act, for the pur- 
pose of corroborating some other proof (2ll). KanaI 
J.ALL DUIT V. SKEEiMUTTV vSUDHAMONI D.ASSYA. 

(1876) SSutb. 210. 

In the absence of other evidence, the entries in the 

account books of the plaintiffs would not be sufficient to 
sustain their claim (503). {Sir Richard Couch.) JUGAL 
Kishorez/. Girdhar Lal, (1888) Bald. 502 = 

6 Sar. 687. 

Execution sale of — Certified purchaser at — Suit for 

recovery of debt by — Benumi title of third person — Plea by 
debtor of — Maintainability. See C. P. C. OF 1908, 0.21, 

R. 79 (3)— DEBT. (1872) 14 M. I. A. 496 (626). 

^lutere.st fixed on — Rate of —Agreement enhancing — 

Enforceability — Consideration -- Necessity. See DEBTOR 

AND Creditor — Interest on loan agreed upon. 

(1871) 8 B. L. E. 110. 
Meaning of. See BOMBAY REGULATIONS — 

Acknowledgment CF I EBTS etc. — .<eg. V of 1827 

S. 3— Debt. (1837) 2 M. I. A. 23 (35). 

Money debt — Meaning of. See BOMBAY REGULA- 
TIONS— ACKNOWLEDGMENT OF DEBTS, ETC. ReG. V 

OF 1827, S. 3— MONEY DEBT. (1838) 2 M. I. A. 37 (63). 

Novation— Acknowledgment of debt — Test. See 

Debt— ACKNOWLEDGMENT OF— NOVATION. 


DEBT— 

-Novation — Bond executed by third party for debt 

Intention that debtor should be released only on payment of 
— No novation in case of. 

On the death of the last holder of the estate of Marunga- 
puri, his widows instituted a suit for the recovery of the 
estate from the respondent, the younger brother of the late 
Zemindar. Pending the suit a compromise was entered into 
between the widows and the respondent, one of its terms 
being the execution of a bond by the respondent in favour 
of the plaintiff and appellant before their Lordships for 
Rs. 67,000. The plaintiff and appellant had entered Into 
an agreement with the widows regarding the subject-matter 
of the suit, and the sum of Rs. 67,000, for which the lx>nd 
was executed represented the amount which the plaintiff 
alleged that he had already advanced to the widows under 
the terms of the said agreement. It appeared, however, 
that the transaction represented by the bond was not one by 
which tlie widows were altogether released from the debt 
which they liad incurred to the plaintiff, and that the plain- 
tiff’s position was nut altered by reason of his having lost his 
remedy against them. It appeared on the face of the bond 
that he was to retain his securities against them until the 
bond was satisfied ; and that the contract on his part was, 
in fact, rather an agreement to abandon his remedy 
against them on the payment of the Rs. 67,000, than an 
actual abandonment at the time of the transaction. 

HehJ alfirming the High Court, that, on the footing that 
there was a substantial debt due to the appellant from the 
widows on an agreement to which no objection could have 
been taken ; that there was a bona fide arrangement by which 
the widows were to have t.heir suit dismissed ; and that one 
term of that arrangement was that they should be relieved 
of the debt clue to the plaintiff, the transaction would hardly 
amount to what was called a “ novation ” (263-4). {Sir 
James iV. Colvile.) CHEDAMRARA CheITY v. ReNGA 

Krishna Muthuvira Puchaiya Naicker. 

(1874) 1 LA. 241 = 22 W. E. 148 = 13 B. L. E. 509 = 

3 Sar. 373. 

Ray meat oL — Evidence — DebtoRs account boohs not 
by themselves su/Jicient. 

In a suit brought by the plaintiffs against the defendants 
(bankers) claiming upwards of Rs. 10,000 as unaccounted 
for by the defendants, the defendants resisted the plaintiffs’ 
demand, alleging ceitain payments. The evidence which 
the Sub-Judge considerecl sufficient to prove the payments 
which the defendants were bound to prove, consisted of the 
mercantile books of the banking firm and of a general state- 
ment by one of the defendants that the items in those books 
were correct. 

Held, that the books lx;ing, as was admitted, at most 
corroborative eviuence, the mere general statement of the 
biiiker. where the fact of the payments was distinctly put 
in issue, to the effect that his books were correctly kept, 
was not sufficient to satisfy the burden of proof that Jay 
upon him, particularly as with reference to many of the dis- 
puted items he had the means of producing much better 
evidence (133). BabOO Gunga PeRSADz/. BabOOINDER- 
JIT Singh. (1876) 3 Suth. 132 = 23 W. E. 390 = 

3 Sar. 486. 

Payment of— Onus of proof of — Shifting of — Condi- 
tion. See Bond— Payment of — Onus of proof of. 

(1887) Bald. 483. 

Payment to third party — Discharge by — Plea of 

—Authority of third party to receive — Proof of — Onus on 
debtor. 

When a creditor sues the debtor for the payment of a 
debt and the defence is that the creditor paid the debt to 
another person, it is for the debtor to prove that the other 
person had, or had been held out to the debtor by the 
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creditor as having had the authority of the creditor to 
receive payment of the debt on behalf of the creditor. 
(Str John Edge,) MaHOMED KHALEEF ShiraZI v. La 
Tanneries Lyonnaises. (1926) 53 1. A. 84 = 

49 M. 436 = 3 O. W. N. 668 = 
(1926) M. W. N. 496 = 24 L. W. 116 = 44 C. L. J. 67 = 

28 Bom. L. E. 1391 = 31 C. W. N. 1 = 
A. I. E. 1926 P. C. 34 = 94 I. C. 767 = 61 M. L. J. 670. 

Promise to pay — Acknowledgment of — Distinction. 

See Debt— acknowledgment of— Promise to pay. 

Promise to pay — / m plication of—Propriet y— Ad- 

mission of debt tniqualified — Promise express to pay it in a 
particular manner — Cases of — Distinction . 

Although an unqualified admission of a debt no doubt 
implies a promise to pay it, that is not necessarily so when 
there is an express promise to pay in a particular manner. 
It must depend upon the construction of the instrument in 
each case (75). \Lord Davey.) KaLKA SinGH v. PaRAS- 
RAM. (1894) 22 I. A. 68 = 22 C. 434(444) = 

R. & J.’s No. 137 = 6 Sar. 545 - 6 M. L. J. 14. 

Promise to pay, in a particular manner — Mode and 

form of payment becoming impossible — Effect of, on obli- 
gation to pay. AVi- Debt— Admission unqualified. 
ETC. (1894) 22I.A. 68 (75) =22 C. 434 (443 4). 

Settlement deed for payment of — Trustee under — 

Charge created by— Validity — Consult of settlor — Payment 
for — Charge in respect of. 

The Kajah of Kamnad, being heavily indebted, executed 
a deed of voluntary settlement, whereby he settled the 
/emindari and certain other properties on his minor son. the 
respondent before their Ixjrdships, subject to the payment 
of his debts and to certain allowances payable to himself 
and certain other members of his family and also subject to 
the several trusts, provisos, and dtclaralions therein con- 
tained. A li u.stee and a co-adjutur were also appointed by 
the same settlement deed and it was provided that the trus- 
tee should not, without the written permission of the co- 
adjutor, enter into any agreement with the creditors or 
mortgage or sell any part of the trust properties, At the 
lime of the said settlement the appellants* father was one of 
the creditors of the Kajah and subsequently also he lent fur- 
ther sums to the Kajah on the security of certain jewels and 
furniture and the allowance payable to the Kajah under the 
deed of settlement. To save the estate from being eaten up 
by the debts, which bore a very high rate of interest, it be- 
came necessary for the trustee to borrow moneys and conse 
quently he negotiated with certain financiers in England who 
insisted on the Kajah also joining in the deed that was to be 
executed for me proposed loan and that the interest on their 
debt should have priority over the allowances payable under 
the voluntary deed. To meet the wishes of the English 
financiei-s the trustee offered to give the Kajah a mortgage 
for 4 lakhs as a consideration for his agreeing to postp<jne 
the payment of his allowances to the interest payable to the 
proposed lenders and obtained his consent accordingly. 
Later on and in fulfilment of the above promise, the trustee 
executed the said mortgage in favour of the appellant. 
Legally the consent of the Kajah was not requiretl to give 
^lority to the payment of interest for the proposed loan. | 
that, in the absence of satisfactory evidence that the i 
Kajah would not have executed the English mortgage deed 
and consented to i^stpone his allowance without some pay- 
ment or consideration, or that the intending lenders would 

have pressed their objection if the legal position had been 

explained to them, the creation of the charge on the trust 
estate by the trustee was ultra vires of his powers, that the 
power was not exercised properly and reasonably and in 
the interest of the estate and that consequently the charge 
so created could not be enforced as against the estate. {Lord 

S6 


DEBT— (C^v/Za*.) 

Parmoor.) SUBRAMANIAN CheiTIAR v. KaJAH OF RaM- 

nad. (1916) 39 M. 116 = 3 L. W. 149 = 29 M. L. J. 866 

Suit for— Creditor’s right of— Attachment of debt— 

Effect. See C. P. C. OF 1908, O. 21, K. 46 (l) (^)— DEBT. 

(1894) 22 I. A. 31 (43) 17 A. 198 (210-1). 

Suit for Joint cieditors — Suit by one of, making 
others defendants— Maintainability. See LANDLORD AND 

Tenant— Rent — Arrears of -Suit for— Parties. 

(1910) 38 I. A. 1 (6) = 38 C. 270 (277). 

Suit for— Jurisdiction to entertai n—Debt contracted 

at Hyderabad, and debtor and surety and their representa- 
i'ves all resident there— Secunderabad Court— Jurisdiction 
of, in such a case — No promise to pay at that place. 

1 he suit out of which lheappeaiaro.se w as instituted in 
the Court of the Civil Judge. Secunderabad, to recover a 
debt with interest. The suit was against the representatives 
of the principal debtor and of his alleged surety. The prin 

surety, and their re.speclive repre- 
sentatives were all resident in Hyderabad, the capital of the 

Nizam’s dominions. The loan was contracted in Hyder ihad 
The surety re-payment was to be made to the plaintiff or his 
representative at the office of the Treasury at Hyderabad 
1 here was no promise either by the principal debtor or the 
surety to make any payment at Secunderabad, where the 
plaintiff had a place of business. 

Ih-ld, that no part of the plaintiff’s cause of action arose 
at Secunderahad, and tliat tlie court of that place in which 
the suit was instituted had no jurisdiction to entertain it. 

MAH^^rKS A«”<CHAND r.. GhuLAM 

(1925) 53 I. A. 58 = 53 C. 88 = 23 L. W 3^^ 

A. I. R 1925 P.C. 290- 24 A. L. J. 48 43 C. L J 1 = 
(1926) M. W. N. 108- 27 Punj. L. E. iVcU 
28 Bom. L. R. 211 92 I. C. 760 49 M. L J. 806. 

--—Suit for— Parties to— Transferees of properties of 
debtor if proper, Debtor and ('RKDriOR— Dr k rnw 

— Money — i^ond by — Suit upon. 

(1867) 11 M. I. A. 468 (472-3). 

-Suit for recovery of entire, on foot of plaintiff LeinJ 
only a surety— Contribution on foot of plaintiff lieing only 
a co-debtor-Kelief for— Grant of. Sve MORTrarr ^ 

MOKTt; AGOR-CO-MORTGAGORS. (1906) 33 I 1 81 = 

'r r T> 28 A. 482(487) 

erm.s of— Reasonableness and propriety of— Other 

borrowings by same debtor on similar onerous ierms--Evi 

dence of-Admis.sibility. AW Evidence - LOAN— Terms 

-—-Undertaking to procure- Conditional or uncondition 
al. Niv Broker-I.OaN. (1912) 39 I.A. 152 = 36 B 387 

DEBTOE AND CEEDITOE. 

{See also DEBT.) 

Agreement between — Termination of—Ri^ht nf. 

17 / applUahU to Le If- 

Applicability — Construction of a ^reement 

By an arrangement come to between the olaintiffs 

the defendanns. part of the balance of account slated as due 

tothe plaintiffs by the defendants was to be carried to what 

was styled he block account,” and the remainder to wht 

was styled the interest account,” by which was meant an 

account bearing interest, wltereas the ” block account ” was 

to carry no mterest, and was to be liquidated by returns onlv 

on future contracts for produce, calculated according to a 

stipulated cale. The agreement actually made was extfeme 
dalt^T;f the dlt."" 

The question for deci.rion was whether, as contend, 
ed for by the plainiiffs. the agreement was revocable at 
their will, or, as contended for by the defendants uMess 
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debtor and creditor— 

rescinded by mutual agreement, or upon, a breach of its 
stipulations by one party justifying its recission by the other, 
it was to subsist in full force until the liquidation under it 
of both the “ block ” and the “ interest ” account, or, at all 
events, of the block account ; and assuming, in the events 
that had happened, the plaintiffs were entitled to sue for 
and recover the balance due on the “interest account," they 
could not sue for or recover the balance due on “ the block 
account." as to which they had agreed that it was to be 
liquidated by “returns only." 

Held that, on the true construction of the agreement, 

either party could determine it when it was found to be 

working unsatisfactorily (105). 

The parties had in this respect the same right as parties 

under a contract for a partnership at will. Indeed, though 
they were not strictly partners, their contract was like one 
between persons engaged in successive joint adventures 
{Sir Joffies Coh'ile.) PAI.LIKELAGAl HA MaKCAR 

(1880) 7 I. A. 83=^2 M. 239 (262-3)- 

3 Sitth. 742 = 4 Sar. 131. 

Alloioance to creditor's agents — Debtor's undertaking 

in debt bond to pay— Validity-— Consideration-^Xecessity^ 
Suit to enforce bond — Right to nco^’cr allowanct. tJt. 

Where the executant of a bond undertook to pay, in addi- 
tion to ihe usurious interest provided thereby, certain sums 
as allowance to be paid to the karindahs or agents of the 
obligees, held, that tde allowance could not be recovered in 
a suit to enforce the bond, because (1) it was something 
dehors the contract ; and (2) there appeared to be no consi- 
deration to support the assurance or promise to make that 
payment (128). {Sir James W.Colvile?) SHAH KOON 
DUNXaLL V, RAJAH AMEER HUSSUN KHAN. 

(1866) 11 M. I. A. 120 = 2 Sar. 239 = 

R. & J.’s No 6 (Oudh). 

Appropriation of payments. See CON'J KACT ACT, 

SS. 59 AND 60. 

Debt Composition payment in lien of Acceptance by 

creditor of— Effect — Claim subsequent by him for balance 
,yf old debt— Maintainability. , . . , r.. , 

The plaintiff, a creditor of the late Rajah Chatpal Singh, 
accepted from the Collector in charge of the estate a com- 
position payment in adjustment of his claims. 
he could not sue the Ranis or the infant son of the Kajah. 
on a contract or bond for payment of the balance. 

Mahant Jayaram Gir V. Rani 

(1869) 2 B,L. B. 98 P. C. (100)^ 11 W. B. B C. ^ 

.. Debtor— Con tract by, to convey property in ex'in- 

euishment of debt— Specific Performance of— Creditoi s 
right of— Acceptance by him of another property in part 

-Debtor— Deed given to creditor by, undertaking to 

convey property as agreed to liquidate debt— Construction 
of— Contract to convey property in complete exPnguishment 

c .ipUf Charce or property for debt. See DEED 

CONSTRUCTION OF-DEBTOR. (1929) 33 C. W. N. 652. 
Debtor— Gift deed by— Nature and operative charac- 
ter of-Decision as to, between him and 

against his own creditors. ,9^^ i o I* 433 

Cases under — Gift deed. (1873) 12 B. L. B. 433. 

or Heirship to deceased — Decree declaring, in 

one creditor’s suit— Effect of, against another crediior. Arc 

iftnf'vfiTNT TUDGMENT in rem — HEIRSHIP. 

JUDGMEN 1 J UUUi. ^ ^ ^ 

Debtor— Loan bond fraudulent by— Suit to enforce 

—Portion of debt justly due— Decree making bond security 
fojr — Discretion of court. 


DEBTOR AND CREDITOR— 

It is not necessary to consider whether in a suit brought 
to enforce a fraudulent deed against a person from whom 
something is justly due, a Court of Justice ought to exercise 
the power of saying that such a deed shall stand as security 
for what is really due (267). {Sir James W. Colviie.) 

Chedambara Chetty V. Renga Krishna Muthu 
Vika Puchaiya Naicker. (1874) 1 1. A. 241 = 

22 W. R. 148 = 13 B. L. R. 1609 = 3 Sar. 373. 

Debtor — Money — Bond by — Suit upon— Patties to 

— Transferees of properties of debtor if proper. 

The suit, which was brought by the appellant, was for the 
recovery of the sum due under a money bond executed by 
the 1st respondent in his favour. The other respondents 
were made defendants on the allegation that, in order that 
the money might be lost to the appellant, those respondents 
had combined with the 1st respondent, and got the estates 
belonging to the latter illegally transferred to them. The 
plaint concluded by praying that the amount sued for might 
be decreed against the defendants and the property afore- 
said. 

Htld, that as to all the respondents, except the 1st, no 
relevant case was made against them on the face of the 
plaint, and that they must therefore be dismissed from the 
suit. 

The allegation that they have combined with the plain- 
tiff’s alleged debtor to get her estates illegally transferred to 
them, is no ground of suit against them, if, as is the case 
here, the plaintiff sues upon an instrument which creates 
no charge upon or estate or interest of any kind in the 
lands. 

If he can obtain judgment on his bond, and is not satis- 
fied, he may possibly be entitled hereafter to raise such a 
case, as that suggested in the plaint, against the land and 
against these (!efendants ; but any such proceedings before 
execution on ihe judgment arc premature (472-3). {Sir 
James Colvile.) MOHUMMUD ZaHOOR ALI KHAN7'. 
MUSSUMiMAT Thakookanee Rutta Koek. 

U867) 11 M.I.A. 468 = 9 W.R.P.C. 9 = 2 Suth. 107 = 

2 Sar. 320. 

— — Debtor — Mortgage by, in favour of creditors in pur- 

snanee of arrangement for payment of debts — Breach of 
arrangement by some assenting creditors — Enforceability of 
mortgage — Effect < n. 

A firm, in difficulties, executed a mortgage in favour of 
its creditors. The implied agreement between the parties 
was that the deed should not take effect unless all the cre- 
ditors should come in and be bound by it. Further, as a 
consideration for the execution of the deed, the firm was to 
he allowed a certain time for payment, and the creditors 
were to refrain from suing the firm before the expiration of 
that time. In breach of that agreement, two of the credi- 
tors named in the iVed sued the firm for the recovery of 
their debts w ithin the time allowed for payment, and ob- 
tained decrees. 

Held, that the consideration for the mortgage failed in 
consequen :e, and th.it the creditors named in the deed could 
not enforce the same to the extent of their rights. ((•^^'' 
Richard Conch.') AlURDHIA PeRSHAD v . SIDH GOPAI . 

(1886) 14 I. A. 21 - 9 A. 330 - 4 Sar. 469. 

Debtor — Trust deed fraudulent by — Setting aside 

of —Debt due by debtor to trustee - Lien fur — Enforcement 

of. 

In a suit to set aside a deed of trust charging real estate 
with debts alleged to be due from the executant on the 
ground xhdA. it was void as l>eing executed with intent to de^ 
feat and delay creditors of the executant, it was contended 
for persons claiming under the deed that, even supposing 
the deed were out of the w.ay. the defendants would be en- 
titled to have a lien or security upon the property lor money 
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DEBTOR AND CREDITOR— 

due to them from the executant, and that they would 
titled to that security or lien, not by virtue of the contract, 
but upon a well-known principle of equity in dependent of 
contract. 

Hcld^ that if any such lien could l>e introduced, or be at- 
tempted to be enforced, the attempt to enforce it could only 
have been made l»y other proceeding's, viz.^ by a Bill in the 
nature of a cross-bill filed by the defendants, insisting upon 
that equity, and undertaking to prove the facts which it 
would be necessary to prove in order to give effect to the 
equity, if the equity did exist (335-6). (^Lord Cairns.) 
Tareny Churu Bonnekjee V. Maitland. 

(1867) 11 M.I.A. ai7-2 Suth. 98 = 2 Sar. 299. 

Debtor-^Trust deed fraudulent by Setting aside 

of — Purchaser of property in execution of decree against 
debtor — Right of — Decree before sale declaring transfer 
vo‘d as against creditors. \ 

In a suit by the purchaser of the property of A in execu- 
tion of a decree obtained against him to set aside a deed of 
trust executed by A charging the property purchased by the 
plaintiff with debts alleged to be due from A on the ground 
that the deed was void as being executed with intent to de- 
feat and delay creditors, it was contended that, as the 
plaintiff took a conveyance from the sheriff of all the inter 
est of A in the property in question, he must take that in- 
terest as A held it, and that, because A could not set aside 
the deed which he had executed, therefore, no more could 
those who claimed by sale from the sheriff. It appeared, 
however, that, before execution sale, a decree had been made 
in a suit to which the ci editors, A^ and his assignee were 
parties, that the deed of trust was fraudulent an i void as 
against creditors, and that it was after that decree that the 
property was sold. 

Held that, under the circumstances, the objection had no 
force. 

The title of the purchaser under the .sale is a title which, 
in consequence of that decree, is in no way affected by any 
right of A (337 8). {Lord Cairns.) TaRENY Churn 
BONNERJEE2/. Maitland. (1867) 11 M.I.A. 317 = 

2 Suth. 98 = 2 Sar. 299. 

/ nterest on loan — Agreement enhancing — Enforce' 

abi lit y— C on side rati on — Necessity. 

VVhere a contract of loan stipulated that the legally de- 
mandable rate of interest should be 5 per cent., it was held^ 
that a claim, by the creditor, of interest at 8 per cent., 
founded upon a bare promise of the debtor to pay 8 per 
cent, or upon the fact that the debtor had in account volun- 
tarily debited himself with 8 per cent., in lieu of 5 per cent., 
could not be maintained in law for want of consideration, 
amounting merely to nudum pactum ; (as the lender had not 
proved that he forebore to press for the money, after the 
term of re-payment had expirwl, in consideration of an aug- 
mented rate of interest, or that the original contract was su- 
perseded by a new one, which allowed the money to remain 
for a longer period of time than originally fixed, at any aug- 
mented rate of interest.) LUCHMESWAR SinGH BahaDUR 

V. Svad Lute ali Khan. (1871) 8 B. L.R. lio = 

2 Suth. 461 = 2 Sar. 700. 

DECEASED. 

ConvetBlonof goods of — Suit for— Legacies hequea 
thed by her — Suit subsequent for payment of. 

^Maintainability — Subject — Matter of two suits same. 

See Conversion— Deceased. 

(1926) 62 I.’a. 214 (224) = 48 M. 312. 
Debt of. 

■ •^Adtnission oral of~-~Siiit based on — Onus on plain- 
tiff in. 


DE CE A SED— ( A/. ) 

Debt tii^iContd.) 

It is a very dangerous thing to rest a judgment upon ver- 
bal admissions of a sum due, without very clear evidence, 
especially w'hen there are other means of proving the case, 
if a true one, A plaintiff who chooses to rely upon verbal 
admissions should give the most clear and cogent proof of 
such admissions, and should bring into court a case that is 
not open to reasonable doubt (79). {Sir Arthur Hobhouse.) 
i.ALLA SHEOPRASHAD JaGGERNATH. 

(1883) 10 I.A. 74 = 13 C.Ii.R. 266 = 4 6 ar. 446 = 

Bald. 470=R.& J’s. No. 73(Oudh). 

Evidence of — Admission by deceased years before in 
creditor s account books of a smaller balance due — Value 
of. 

In a suit brought by a banker against the son of a de- 
ceased customer for the recovery of a sum of Ks. 42,416 
allegerl to have been due by the deceased at the time of his 
death in 1838, held that a rookah^ or an acknowledgivent 
of a balance of Rs. 20,450, signed by the deceased in the 
plaintiffs books of account ori 3rd July, 1831, was no evi- 
dence that the su'm claimed in suit was due by the deceased 
at the time of his death, which was seven years after the 
period when the rookah was signed (443^ {Lord Justice 
Turner ) RaI Sri KtSHEN RaI HURI KISHEN. 

(1853) 5 M.I.A. 432 = 1 Suth. 245 = 1 Sar. 466. 

Suit for^ against heir-at-laio or execut-'r — Onus on 
plaintiff in. 

Suit brought against the appellant to recover an alleged 
debt stated to he due from his father. The plaint was based 
on a bond, and, to save the suit from being barred, upon 
an agreement of a I iter date, which would bring the demand 
within time. 

//cA/. reversing the appellate Court, and restoring the 
trial judge, that the original demand, which could alone sus- 
tain the suit, had not been proved. {Lord Justice Knight 
Bruce.) KaTCHV KULLVANA R.ANGAPPA KaLACKA 

Tola OODiARt-. Baloosamv (’hktti. 

(1859) 7 M.I.A. 224 = 2 W. R. 50 = 1 Suth. 380 = 

1 Sar. 651. 

In an action brought to recover money against an 
executor, or the heir, of a deceased person, it is necessary 
for the plaintiff to establish as reasonably clear a case as 
the facts will admit of, to guard against the danger of false 
claims being brought against a person who is dead and thus 
is not able to come forward and give an account for himself 
(9-10). {Lord Morris.) LaCHMI PaRSHAD v. MAHA- 
RAJAH Narendko Kishoke Singh Bahadur. 

(1891) 191. A. 9 = 14 A 169(170-1). 

The appeal arose out of a suit brought by the appellant, 
a banker, or money-lender, agjiinst the heir of a deceased 
Maharajah, for the recovery of a sum of Rs. 12,000, and 
ii terest, alleged to have been borrowed from him by the 
Maharajah shortly before his death. The transaction was 
said to have occurred on the 28th of November, 1883, and 
the Maharajah died on the 27th of December following. 
The transaclion, according to the appellant, was embodied 
in a parwana alleged to have lieen executed by the deceased. 
The appellant’s counsel argued that the fact of two witnesses 
called by him having sworn to the signature of the deceased 
to the parwana established the case so completely as to 
render it almost unnecessary to corroborate it in any 
particular. 

Held, that the contention was unsound (11). 

Held further that the appellant had not discharged the 
onus of proof which Jay upon him of establishing a reason- 
ably clear case (13). {Lord Morris LACHMI PaRSHAD 

V. Maharajah Narendko kishore Sing Bahadur 

(1891) 19 I. A. 9 = 14 A. 169 (174-5)’. 
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DE CE ASED— ( Contd. ) 

Debt of—(Cou/t/.) 

Sitii for hcir-at la7u based on verbal admis- 
sion of indebtedness by him and not on proof of indebted- 
}ies5 itself — Onus on plaintiff in. 

The suil was to recover a sum of money from defendant. 
The plaint alleged that the defendant’s deceased father was 
indedted to the plaintiff in a certain sum, that, on the death 
of his father, the defendant abniitled the balance due by his 
father asked the plaintiff to remit a portion of the amount, 
to which the plaintiff agreed, and promised to execute a 
mortgage bond for the balance, but that, in breach of his 
undertaking, the defendant neglected to execute the said 
Ixmd. The plaint prayed for the recovery of the amount 
for which the defendant was alleged to have undertaken to 
execute the bond, and the cause of action was stated to be 
the date of such undertaking. 

The defendant denied the truth of all the plaint allega- 
tions and denied that his father W3s indebted to the plain- 
tiff. Even then the plaintiff did not fall back, at least as 
an alternative, upcm the foundation of the case, viz,, that 
the accounts showed that defendant’s father was indebted to 
the plaintiff. Ho merely adduced evidence to prove the 
defendant’s admission of the debt alleged in the plaint. 

Held, affirming the Court below, that the plaintiff had 
failed to prove the alleged admission, and was not entitled 
to recover. 

It is a very dangerous thing to rest a judgment upon 
verbal admissions ot a sum due, without very clear evi- 
dence, especially when there are other means of proving the 
case, if a true one. A plaintiff ch(X)sing to rely, in such a 
case, upon verbal admissions, should give the most clear 
and cogent proof of such admissions (79). {Sir Arthur 
Hobhouse,) L.^LLA SHEOPARSHAU v. JUGHERNATH. 

(1883) 10 I. A. 74 = 13 C. D. E. 266- 4 S^r. 446 = 

Bald. 470 =E. & J.’s No. 73 (Oudh). 

Heir-at-law. 


Admission by deceased — Heir-at-law — .Admissibility 

Dtrainst See ADMISSION— PREDECESSOR IN INTEREST. 

^ ' (1860) 13 M. I. A. 419 (424-5). 

Debt of deceased. See DECEASED— DEBT OK. 

Decree against, directing him to account for property 

of deceased in his possession for purposes of being applied 
for discharge of debts of deceased — Nature and effect of — 
Charge on property if created by. See DECREE — r!ONS- 
TRUCTION— CHARGE ON PROPERTY. 

(1878) 5 I. A. 211 (224) = 4 C. 402 (410). 


by deceased —Suit to set aside, and to confirm 

plaintifPs posstssion of property covered by- Deed found to 
he invalid —Decree proper in case of — Setting aside of deed 
— Decree for. 

The suit was by the heirs of a purdanashin lady for a 
confirmation of their possession of ceitain mousahs, after a 
reversal of a Summary proceeding, and after setting aside a 
fraudulent and fabricated deed of sale by the deceased set 

up by the appellant. . 

The High Court found that the possession was with the 

appellant and not wit i 1 he respondents. They held that the 
deed of sale in question was not genuine, and ought to be set 
aside They passed a decree which, while reversing the 
decree below confirming ; he plaintiffs in their possession, 
merely declared that the plaintiffs were the rightful owners 
of the suit property. The Court below had by its decree 
also ordered the deed of sale to l>e cancelled and set aside. 
The High Court varied this portion of the decree below, 
thinking that they could not give any substantive relief. 

Held, the decree of the Court of first instance ordering 
the deed of sale to be cancelled and set aside was correct in 
form as well as in substance, and that it ought not to have 

l)een set aside (205). 


DECEASED— 

Heir- at • 1 aw— 

The plaint prayed that the deed might be set aside, and 
that is a prayer for .«ubstaniive relief (205) {Sir Montague 
E. Smith.) TACOORDEEN TEWARY v, NAWAB SYED 

ALI Hossein Khan. (1874) 1 1. A. 192=3 Sar.368 = 

21 W. R. 340 = IS B. L. E. 427. 

i 

Deed by deceased-^Suit to set aside, and to confirm 

plaintiff's possessiofi of property covered by — Onus on heir- . 
at-law in — Proof of heirship if enough. 

The suit was brought by the respondents against the 
appellant for a confirmation of their possession of certain 
mowzahs ; and their plaint, which declared that their suit 
was for that confirmation, also prayed that it might be 
done after a reversal of a Summary proceeding, and after 
setting aside a fraudulent and fabricated deed of sale set up 
by the aopellant. The deed was executed by a purdanashin 
lady ift favour of the appellant, and the respondents were 
the heirs of that ladv. 

The High Court regarding the suit as if it were an action 
of ejectment brought by the respondents as the heirs of the 
deceased lady, held that, on proof by them that they were 
the heirs of the deceased lady, the burden was thrown upon 
the appellant to prove a better title. 

Held, that the High Court did not quite correctly state 
the principle of fixing the onus (206). {Sir Montague E, 
Smith.) TACOOROEEN TeWARY 7^ NAWAB SyeD ALI 

Hossein khan. (1874) 1 1. A. 192 = 3Sar. 868 = 

21 W. E. 340 = 13 B. I*. E. 427. 

E^toppel against deceased — Heir-at-law if bound by. 

See Benami—Henamidak— Sale BY— Validity of— 
RIGHT TO dispute— Real owner’s right oi\ 

(1873) 19 W. R. 292. 

Executor — Sale by — Suit to set aside, and to recover 

property subject of — Maintainability — Administration sum- 
mons prior by heir against executor— Order in, directing 
executor to account for proceeds of same sale — Effect. See 

Execution— Sale by— Invalid sale. 

(1874)21. A. 18(26). 


I nheritauce — Partition of, to the exclusion of one of 

the heirs — Claim subsequent by heir who 7oas party to the 
partition im foot of right of excluded member — Maintain- 
ability, 

At a partition with his brother the plaintiff received his 
full half of the whole of the properties of their deceased 
father upon the footing of the exclusion of their mother 
and entered into possession of his share. Plaintiff’s 
brother died first, and then the mother. On the death of 
the latter, plaintiff sued as her sole heir for the recovery 
from the representatives of his deceased brother of the pro- 
perties to which the mother was entitled as one of the heirs 


Df her decea.sed husband. 

Held, that the plaintiff was estopped from contending 
;hat his mother was entitled to any share at all in the pro- 
perties of her husl)and. 

Plaintiff cannot Ipe allowed to say he will take as heir to 
lis mother what was by his own act not allotted to her but 
vas divided between himself and his brother. {Lord 
Dunedin.) MUHAMMAD WALI KHAN MUHAMMAD 

dOHi-UD-DiN Khan. (1919) 11 I*. W. ^21 (424) = 

24 C. W. N. 321 = (1920) M. W. N. 189 = 

97 M T. T 904 = 58 I. 0. 843. 


Inheritance— Right of — Disclaimer for valuable 

nsideration of— Claim by him or his heirs inconsistent 
.tb— Maintainability. See MaHOMEDAN f-AW— I nHERL 
^nce-Right of- renunciation VALUABbj: 

3NSIDERATION OF. (1876 1 ^ 



tHt PRlVy COUNCIL DIGEST 


8S9 


DECEASED— 

Helrat-law— (Ciw/i/.) 

Inheritance — Right of — Enforcement of— -Bar to 

Conveyance by heir during lifetime of propositus of 
present interest in his estate — Effect. See Hindu Law 

Widow — Inheritance to son — right of— En- 
forcement OF— ESTOPPEL. 

(1870) 13 M. I A. 586 (600). 

Property of deceased —Suit for reco7>ery of — Mcrt- 

sage in, set up by defendant — Onus of proof of. 

The suit was by the son and heir of a deceased Hindoo 
to recover possession of property of his deceased father 
from the defendant who claimed title to it under a mort- 
gage bond executed by the mocher of the plaintiff during 
his minority. 

Held that, as the only bar to the resumption by the lieir 
of his estate was the alleged mortgage title over it, the 
onus of proof thereof was on the mortgagee (414). {Lord 
Justice Knight Bruce.) HunoomanpraSAUD PaNDAV 

V, MUSST. BABOOEE MUNRAJ KOONWAREE. 

(1868)6 M.I.A. 393 = 18 W. E. 81 = 

2 Suth. 29 =1 Sar. 662-Sevestri 263 N. 

Property of deceased— Suit for recovery of alleged— 

Owturship in deceased— Onus of proof of. 

The general rule is that he who claims property through 
some other person must show the property to have been 
vested in that person. {St r Edward Fry.) DewaN Ran 

Bijai Bahadur Singh v. Indrapal Singh. 

(1899) 261. A. 226 = 26 C. 871(873) = 
4C. W. N. 1-^2 Bom. L.R. 1 = 7 Sar. 578. 

~ P^^P^Hy of deceased — Suit for recoi'ery of, ./.r heir- 

at-la%u~~ Possession of portion of property— Decree formas 
pravtsioft for food and maintenance ’Grant of. 

daughters of a deceased person to 
establish her right to her share of her father's estate, the 
court refused the relief prayed, but passed a decree assign- 
ing to the plaintiff for her food and maintenance five vil- 
lages which fell short of the extent claimed in the plaint. 

I. I i consistent with the plaint, which 

asked for actual possession of the land, that a decree 

should be made, ^falling short of the extent to which the 
plaint went (214-5). SECRETARY OF State for India 
IN Council v. Mussamat Khan Zadi. 

(1870) 6 B.L R. 312 = 2 Sar. 670 =2 Suth. 322. 

- Settlement of accounts by deceased — Re-opening of. 

ACCOUNTS— Settled accounts— Re-opening of 
—Bond executed, etc. 

(1866) 11 M.I.A. 120(126-6). 

~-Suit by, to recover portion of inheritance — Limita- 
tion for Suspensioft of, during period of particular liti- 
gation^^ssue as to — Decision adverse on, in suit by same 

Pcnnttff to rei.over another portion of same inheritance — 
Effect. 

^ recover possession of nine villages w’hich P 
« to be a part of a Zemindary to which he became 
n i ea by right of inheritance and to have been forcibly 
a enpos^ssion of by B. The suit was admitierlly brought 

allowed therefor by the law of limitation 
Iiq? * f r we, and the question was whether tl e 

hoA ®*i8pended by a litigation in which P 

establish his title to the 

nin^"villL^(^T rtcovery of the 

S ht f “rtain other lands also appertaining 

the ^ktutf V held that the operation of 

lilication in i by the 
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DECEASED^(C^;///r/. ) 

Heir-at-law— (C^^«/(/.) 

Held, that the question whether the operation of the 
statute of limitation had been suspended by the litigation 
m which the plaintiff had been engaged in order to estab- 
lish his title to his estate was actually res judicata by 
reason of the decision of the Board in the other suit, and 
that therefore their Lordships were precluded from consi- 
dering whether the case was taken out of the statute by the 

ex:eption in S. 14 of Regulation III of 1793 (29). {Sir 
Robert P. Collier.) MAHARAJAH Rajender Ki'shORE 
Singh v. Rajah Saheb Perhlad Skin. 

(1874) 3 Suth. 27=22 W.R. 165. 

— '■Vdl of deceased — Invalidity of — Declaration of— 
Suit for — Mai .tainability — Nuncupative will Will in 

writing, Specific Relief Act, s. 42 — Cases 
UNDER — Will of de('eased. 

(1878)5 LA. 87(112-3) = ! A. 687(706-7). 

fLV// of deceased— Droalidity of—Snit on foot of 

— Profits of estate in case of— Decree for— Form of. 

The appeal arose out of a suit brought by the respondent, 

as widow and heiress of her deceased husband to recover 

the estate movalile and immovable which he had inherited 

from his father, and which consisted, in the event of the 

father’s will the validity of which was in question l)eing 

held invalid, of a fourth share in the testator’s estate. The 

plaint also asked for an account of the profits of the 
estate. 

On the issue as to the accounts, the Sub-Judge observed 
as follows ; — “It is not denied that no portion of the profits 
of the estate which have accrued to the e.state since the 
death of the testator, and which have lenidined in th ( 

hands of the manager, the Defendant No. 1, was given to 

the plainliff s husbruul, and that no account was ever ren- 
dered to him. Under such a circumstance I am clearly of 
opinion that the plaintiff, as the heiress of her husband, is 

entitled to an a ljustment of accounts of the profits and 

proceeds of the estate from the date of her father-in-law’s 

death to that of her husband’s death, and from the date 

of her husband’s death to the date of the suit, and to the 

amount of rnoney which will be found due to her share 
under this adjustment of accounts.” 

Their Lordships affirmed the Sub-Judge on this point 

The account directed by the Sub-Judge is the same 
account as was ordered to l>e taken in a similar case of 9 
M.I.A. 123. It is not intended that the different payments 
by the tnanager, or moneys taken out by the men.bers of 
the family, should be inquired into, but it is to .ascertain 
what portion of the savings of the family, or the accumu- 
lations which have l)een made, the plaintiff would l>e en- 
Utled to (III). {Sir Richard Conch.) SOOKXhmOY 
Chunder Das z'. Srimati Monohurri Dasi. 

(.1886) 12 I.A. 103 = 11 C. 684 (693-4) = 4 Sar. 639, 

7 — Will of decked— Trustees under-Account from— 

Right to. accounts— Heir at-law-Will of 

deceased. (1872) Sup. LA. 47 (83). 

Will of deceased— Trustees under— Suit against— 

Trust— Performance by trustees of -Allegations incottsis^ 
tent With — What amount to. 

In a suit by an heir-at-law he averred upon inform- 
ation and l^elief that the trustees under the will of the 
deceased “against the directions contained in the will” sold 
securities for money, consisting of Government paper “out 
of the corpus of the estate of the .said testator and have 
improperly applied the proceeds thereof.” 

Held, that the statement as to the sale being “against 
the dir^tions contained in the will.” and of the pr^-e^s 
I eing improirerly applied,” was inconsistent with a due pTr 
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DECEASED-(6V//A/.) 

Heir at law — {Contii,') 

formance of the trust (S3). (A/r. Justice IVilles). 

JUTTENDKOMOHUN TaGORE f. GaNENDKOMOHUN 

Tagore. (1872) Sup. I.A. 47 = 9 B.L.R. 377 = 

18 W.R. 359-3 Sar. 82=2 Suth. 692. 

Heirship to Decree declaring, in suit hy one 

creditor of deceased. 

Effect of, as against another creditor of his. SlY 

Judgment— Judgment /// Heirship. 

(1872) 14 M.I. A. 605(616). 

Informal documents of. 

Evidentiaiy value of. See EVIDENCE — DOCUMENT 

— Deceased person. (1885) 13 LA. 20 (28). 

Oral admission of— Evidence of. 

Weight of. See ADMISSION — DECEASED — ORAL 

ADMISSION OF. (1876) 3 I.A. 164 (181) = 1M. 69. 

Release hy. 

Onus of proof of. See DEED — GENUINENESS OF 

—ONUS OF Proof of. (1858) 7 M.I.A. 148 (165). 

Seal of— TTse of, hy his successor. 

Practice as to — Presumption — Proof. See SEAL — 

Deceased person. (1872) Sup. I.A. 10 (31). 

Suit on hehalf of estate of — Limitat on- 

starting point. 

Will by deceased — Executor appointed under — Ad 

ministrator — Distinction. See STRAITS SeitlementS 
Limitation Ordinance, S. 17 (l)— L aw enacted 
BY. (1916) 43 I.A. 113 (120). 

DECENNIAL SETTLEMENT. 

Hereditary tenure held at fixed rent from period 

anterior to— Proof of — Quantum See ZeMINDARY — 

Revenue sale of— Purchaser at— Kent of sub- 
tenures— Enhancement of. 

(1866) 10 M.I.A. 183 (191). 

Mocurrep-y tenures — Policy os regards — Regulation 

VIII of 1793, Effect 

The whole policy of the Decennial Settlement, as ap- 
pears by Regulation VIH of 1793 was adverse to Mocur- 
rery tenurts. It made ihem all subject to re-assessinen., 
unless they fell within the protection of S. 49 of that Regu- 
lation (4o4). (A’/> Richard ICinderslcy,) HABOO DHUN- 

PUT Singh v. Gooman Singh. 

(1867) 11 M.I.A. 433 = 9 W.R.(P.C.) 3 = 

2 Suth. 92 = 2 Sar. 309. 

Policy of —Estate confiscated and re- granted — Settle- 
ment in case of- -Effect — Presumption, 

The policy of the Decennial Settlement was to form a 
body of landholders by ascertaining in whom the Zemindary 
interest in the soil actually was, and making with those 
persons a permanent settlement of the Government re- 
venue, so as to give them greater fixity of tenure. But the 
estate of a Zemindar was not merely the right to the posses- 
sion or enjoyment of certain lands. It involved rights 
against, and corresponding obligations to, dependent 
Talookdars, or other under-tenants, ryots of various 
classes and others ; and the Decennial Settlement, as a 
reference to the Rules re-enacted by Regulation VIH of 
1793 will show, proceed* J upon an infiuiry into all or many 
of these particulars. In the absence of all evidence to the 
contrary, it must be presumed, that the settlement was 
made precisely as it would have been made had the estate 
continued in the line of the former Rajah from whom it 
had been taken by force (35). {^Sir James Colvile.') BaBOO 
Beer Pertab Sahee z/. Maharajah Rajendar Per* 
SINGH. (1867) 12 M. 1. A. 1-9 W. R. 16 = 

* 2 Suth. 114 = 2 Sar. 348. 


DECENNIAL SETTLEMENT— (O//*/.) 

Soonderbans not included in Settlement of 1792, 

The Soonderbans, whatever were then their precise limits, 
were neither included, nor intended to be included, in the 
Decennial Scttletnent of 1792, but remained the property of 
Government as the general owmers of the soil (230). i^Sir 
James Colvile.) RaJAH BURODACANT KOY v. THE 

Commissioner of the Soonderbans. 

(1868) 12 M.I.A. 226 = 11 W. R. (P.C.) 14 = 
2 B. L. R. P. C. 33 = 2 Suth. 184 = 2 Sar. 413. 

(Jnder-ttunres — Mention of — Practice as to — 

I ndependeiit talook — Shikmee Talook — Non-mention of 
latter — If conclusive of non-existence of Talook at the time. 

In a suit by the purchaser of a Zemindary at a sale held 
under Regulation XI of 1822 for recovery of possession of 
certain mauzahs alleged to have formed part of the Zemin* 
dary, and to have been held khas by the defaulting Zemindar 
at the time of the sale, the defendants alleged that the mau- 
zahs formed a Shikmee Talook created before the Decennial 
Settlement held of the Zemindar by mocurrery tenure, i,e., 
at a fixed rent, not liable to alteration. The plaintiff, in 
disproof of the defendant’s case, relied upon the fact that 
the Talook was not mentioned in the Decennial or Quin- 
quennial Settlement as such, and that the lands were not 
included in the Decennial Settlement, as part of the Zemin- 
dary for which the Jumma was asses-sed on the Zenundnr. 

fields that the fact relied upon did not afford any strong 
inference against the existence of the Talook (174-5). 

If it had been an independent Talook it would have been 
liable to direct assessment by the Government, and would 
ha^'e b^en the subject of assessment on the Talookdar, but 
being only a Shikmee Talook^ paying rent to the Zemindar, 
the Talookdars were not required to mention it, nor was it 
necessary for the Zemindar to do so (175). (^Lord Justice 
Turner.) WISE v, BHOOBUN MoyeE DEBIA CHOWD- 

rainee. (1863-6) 10 M. I. a. 165 = 3W. R. 6 = 

2 Sar. 91 = 1 Suth. 663. 


DECISIONS. 


American decisions. See AMERICAN DECISIONS. 


Citation of — Ex parte hearing of appeal— Citation in 

— Duty of legal practitioner. Sec APPEAL — Ex parte 

HEARING. (1916) 4-1 I. A. 30 (34) = 44 C. 673. 


“Effect of — Declaration of law' as it had existed — 

Enacting law for first time — Statute — Effect of — Distinc- 
tion. See Court— DECISION OF— Effect. 

(1920) 47 I. A. 213 (221) = 48 C. 30 (42). 


EtPlineut men — Decisions of — Respect due to — Setting 

aside of — Propriety 

Decisions representing the opinions of eminent and res- 
pectable men, arrived at after public and anxious discussion, 
carrying with them an authority not legally disputable in the 
provinces under their jurisdiction, and, it may I)e, affecting 
many minds and many titles to property or to personal 
status, are not lightly to be set aside. (^Lord Hobhouse. 

Sri Balusu Gurulingaswami v. Sri Balusu Rama- 
LAKSHMAMMa. (1899) 26 I. A. 113 

22 M. 398 (429-30) = 21 A. 460=3 O- W. N. 427- 
1 Bom. L. R. 226 = 7 Sar. 330 = 9 M.L. J • 67. 


English 


decisions. See ENGLISH DECISIONS. 

(1927) A. 1. B. 1927 P. C. 66 (69)- 


foreign decisions— Reference by Indian Courts to 

Propriety. , , 

Their Lordships cannot help deprecating the practice 

ii hich seems to be growing in some of the Indian Courts o 
referring largely to foreign decisions. Ho.wever 
scientiHc study of comparative jurisprudence, 
judgments of foreign Courts, to which Indian practitioners 
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DECISIONS— 

cannot be expected to have access, based often on con- 
siderations and conditions totally differing from those 
applicable to or prevailing in India, is only likely to confuse 
the administration of justice (93). (iV/-. Ameer Alt.') 
IMAMBANDI V. MUTSADDI. (1918) 46 I. A. 73 = 

46 C. 878 (904) = 28 C. W. N. 60 = 28 C. L. J. 409 - 

20 Bom. L. B. 1022 = 16 A. L. J. 800 = 
(1919) M. W. N.91=24 M. L. T. 330 = 6 P. L.W. 276 = 

42 I.C. 613 = 36 M. L. J. 422. 

Reporting of — Facts of case — Setting out of— Neces- 
sity. See RAW— Reporting. 

Summary decision — Meaning of. LIMITATION 

Act of 1859, S. 22, Summary decision. 

(1883) 10 I. A. 119 (126)= 10 C. 196 (203-4). 
DECLARATION. 

{See mainly under SPECIFIC RELIEF ACT, S. 42.) 

Appeal — Declaration in — Nature and effect of — 

Duty of court below to give effect to declaration — Failure 
to do so- -Appellate Court’.s duty in case of. P. C. — 

Appeal— Declaration in. (1872) 18 W. R. 176. 

Ejectment suit— Dismissal of — Declaration of rights 

of parties in case of. See EJECTMENT SUIT — DISMISSAL 
OF— DeCI.ARATION of rights ok PARTIES IN CASE OF. 

(1898) 26 I. A. 196 (207) = 21 A. 63 (69), 
Future rights — Declaration as to. A'tr HINDU 

l.AW— W ill— Construction ; (i) Future rights ; 
(2) Parties not before court. 

Litigation unnecessary — Declaration of rights with a 

Wew to avoid — Propriety — Partition — Suit for— Income of 
estate — Plaintiff’s right to share of annual — Declaration of, 
with liberty to apply in execution for its ascertainment and 
recovery — Plaintiff’s right to partition found against. See 

Hindu Law— Joint family— Partition— Suit for 

— PLAINTIFFS held NOT ENTITLED, ETC. 

(1926)62 LA. 2D4 (303 4) =62 C. 971 = 

60 M. L. J. 136(142-3). 
Parties not before Court— Declaration of rights of. 

See Hindu Law— Will— Construction : (i) Future 
Rights ; (2) Parties not before court. 

— , — Person in possession — Deelaratitnt of title of — 
Appeal against — Right of — Defendant without title or 
possession and mere inpertinent intert'ener — Appeal by. 

A Hindu widow in possession of an impartible estate as 
heiress of her husband made, with the consent of the next 
reversioners, a gift of the estate to C, who applied for 
mutation but was opposed by B who claimed the estate 
under an alleged will of P, the last owner, and also set up 
some other persons as reversionary heirs. C's application for 
mutation being rejected, he sued By the next reversioners 
(with who^ consent the gift was made), and the widow for 
a declaration of title as proprietor. The reversioners, with 
whose consent the gift in favour of C was ma:Ie, admitted 
the validity of the gift and the title of C. The Court of 
first instance found against all the allegations of B and 
gave a declaration in favour of C. From its decree B 
appealed making C and the widow atone re.spondents to his 
appeal. Pending the appeal, the widow died, and the re- 
versionary heirs with whose consent she made ihe gift, filed 
petitions and affidavits in the appeal admitting the validity 
of the deed of gift and the title of C thereunder. At the 
hearing of the appeal, B conceded the correctne.ss of the 
findings of the Court below as to the will and the non- 
existence of the reversionary heirs set up by him {B)y and 
as to the execution of the deed of gift in favour of C. 

B^s attack upon the decree of the Court below was based 
on the sole ground that the deed of gift did not represent 
any genuine transaction and was beyond the powers of the 
W'idow as a Hindu widow. 


DECLARATION - (C. «/^.) 

Held that, on the findings of the Court of first instance 
the correctness of which was not contested by By he had no 
right to contest the declaration made by that Court in favour 
of C. 

B had failed to prove that he was, even remotely concern- 
ed in the title to the property, the subject of the gift, and 
in the right to the proprietary possession thereof. He had 
therefore no title to protect and no interest which could give 
him a right to contest the declaration of title w’hich C harl 
obtained. The suit was not a .‘^uit for the ejectment of a 
defendant who w’as in possession, in which the plaintiff 
would have to prove a better title in himself to the posses- 
sion of the property than the title of the defendant. On the 
contrary, it is a suit for a declaration of title by a plaintiff 
who was and is in possession, and, in view of the concessions 
made by B in the appeal to the Couit below, he was a mere 
impertinent intervener in another person’s affair. {Sir John 
Edge.) CHANDKIKA BAKHSH SINGH INDAK BiKKAM 

Singh. (1916) 43 I. a. 179=38 A. 440 = 

14 A. L. J. 1024 = 20 C. W. N. 1149 = 24 C. L. J. 291 = 

18 Bom. L. R. 846 = 19 O. C. 141 = 
(1916) 2 M. W. N. 120 = 20 M. L. T. 164 -- 
4 L. W. 288= 35 I. C 958 = 31 M. L. J. 505- 

Title— Declaration of— Suit for— Onus on plaintiff 

in — Defendant’s failure to prove his title. See TITLE— 

Declaration of— Suit for. 

(1898) 25 LA. 225 (230)= 26 C. 11 (18). 

Title — Declaration of, and confirmation of possession 

— Suit for — Evidence insufficient for declaration of title 

Decree in case of — Form of. See TITLE— DECLARATION 
OF, AND CONFIRMATION OK POSSESSION. 

(1872) 19 W. E. 1. 

Title — Declaration of. and confirmation of possession 

— Suit for — Onus on plaintiff in. See TITLE— DECLARA- 
TION OF, AND CONFIRMATION OF POSSESSION. 

(1872)19 W. E. 1. 

Title — Declaration of, and injunction — Suit for, by 

person with only possessory right against trespasser — Decree 
in — Form of. See SPECIFIC RELIEF ACT, S. 42 — C4SES 
UNDER— Trespasser. (1893) 20 L A. 99 (106-7) = 

20 C. 834 (842-3). 

Title of person not party to suit— Declaration of, at 

instance of party having no title — Propriety See TITLE 

—Suit. (1847) 4 M. 1. A. 246 (256). 

Turning out of defendants — Plaintiff's right of^ 

Declaration as to — Permissibility — Injunction or prohibit 
tory order appropriate relief in such case. 

The appeal arose out of a suit brought by one Hy the 
Imam and Moazzin of a mosque, and the appellants, Mut- 
walis of the same mosque. The defendants were twelve 
pei-sons who worshipped at the mosque. The plaint alleged 
that the defendants, being dissatisfied with certain variations 
in the ceremonial which the Imam had introduced, inter- 
fered with his perfomiance of the service, and claimed to 
conduct the service in their own way, and otherwise mis- 
behaved themselves. One of the reliefs prayed for in the 
plaint was ‘ that it be declared by the Court that in case 
the defendants interfere with the rights of the plaintiffs as 
Imam and Mutwalis, and do the acts referred to in para- 
graph 5 of the plaint, the plaintiffs have the authority to 

turn out all the defendants, or any one who may do su( h 

acts, from the musjid.” 

The Sub-Judge, who came to the conclusion that the 
plaintiffs were entitled to relief, granted a declaration in the 
terms of the plaint above set out. 

Heldy that the Court ought not to make such a declara- 
tion, viz.y that the plaintiffs had the authority to turn out the 
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DlBCliAHATlON — (^Co/itd.) 

defendants when they interfered, and that the plaintiffs 
must rely on the prohibitory order or injunction for which 
they also prayed, and must enforce it, as they might be 
advised, in each case that arose- (72). {Lord Hobhoust.) 

FuzuL Karim v, Haji Mowla Buksh. 

(1891) 18 I. A. 59=^18 C. 448 (462) = 6 Sar. 19. 

Unnecessary but embarrassing declarations — Grant 

of— Propriety. See MORTGAGE — PRIOR AND SUBSE- 
QUENT MORTGAGES — SAME PERSON HOLDING BOTH 

Subsequent mortgage- — Sale prior in execution 
OF, etc. (1882) 9 I. A. 21 (26). 

DECLARATORY DECREE. 

{See Declaration and Specific Relief Act, S. 42.) 

DECORATIONS, TITLES AND ORDERS. 

Importance attaclied to, l)y Western nations. See 

Titles, orders and Decorations. 

DECREE. 


Account. 

Balance due on —Suit for — Objections by defendant 

ii] — Decree to plaintiff subject to — Validity. See PARTNER- 
SHIP— DISSOLUTION— ACCOUNTS— BALANCE DUE ON. 

(1834) 5 W. R. 76. 

Decree for an — ^^eani^g and effect of. See DECREE 

— ACCOUNTS — Suit for— Decree in, establishing 
LIABILITY OF, ETC. (1843) 3 M. I. A. 175(196 7). 

Suit for — Decree in — Aceountahilify of defendant 

established " Decree in case of — Takin ^ of accounts — Decree 
for — Final decree — Passing of, at hearini; of suit — Pule — 
Exception , 

Where, in a suit for an account by a principal against his 
dewan or agent in which the plaint alleges a continued 
agency in the defendant for the purpose of drawing and ex- 
pending the plaintiff’s money, and prays relief on the ground 
that the agent had drawn more from his principal than he 
had expended for him, a relationship between the plaintiff 
and the defendant under which the latter is accountable for 
his receipts is established, the regular course would l)e to 
order an account to lit taken of the defendant’s dealings 
with the plaintiffs money as his dewan or agent (128). 
Miscarriages are likely to occur if the Court attempts to I 
make a final decree at the healing of a suit for account, 
instead of the regular decree for account (130). 

Their Lordships are not expressing an opinion that in a 
suit for account it may not appear at the hearing that the 
issue is so simple and so clearly raised, and met by evidence, 
as to be ready for decision at that time. But the general 
rule is the other way. And this suit is an example of the 
general rule (133). {Lord Hobhouse.) HURRONATH KOY 

Bahadoor V. Krishna Coomar Bukshi. 

(1886) 13 I. A. 123 = 14 C. 147(153, 165-6, 168) = 

4 Sar. 761. 

Suit for-^Decree in, establishini^ liability of defen- 
dant to account — Decree directing accounts to be taken if a. 

The plaintiff in the suit alleged that the defendant was 
accountable to him upon several claims The defendant 
alleged that he had got legal defences to every one of those 
claims, and that he was not accountable at all. The Court 
held that the legal defences put forward were valid as to 
some of the claims, and as to others of the claims that they 
were it» valid, and therefore that the defendant must account. 
The decree that was made did not declare in terms the lia- 
bility of the defendant, but it directed accounts to be taken 1 
which he was contending ought not to l>e taken at all. 

Held, that the decree must be considered to contain 
within itself an assertion that, if a balance was found against 
the defendant on those accounts, the defendant was Ixjund 
to pay it (8). 


DECREE — {Contdf) 

Account— (C£/«/i/. ) 

The form of the decree is exactly as if it affirmed the 
liability of the defendant to pay something on each one of 
those claims, if only the arithmetical result of the account 
should be worked out against him (8). {Lord Hobhousef) 

Kahimbhoy Hibibhoy V. Turner. (1890) 18 L A. 6= 

16 B. 166. 

Suit for — Decree in, establishing liability of defen- 
dant to account — Decree for an account if a, 

A decree for an account is not, as appears to have l>een 
assumed, a mere direction to inquire and report. It pro- 
ceeds, and must always proceed, upon the assumption that 
the party calling for it is entitled to the sum found due. It 
is a decree affirming his rights, only leaving it to be inquired 
into, how much is due to him from the party accounting. 
The Court cannot make a decree ordering a party to 
I account, without first determining that he is liable to pay if 
j anything be found due (190-7). {Dr. Lushington.) BABOO 

I Janokey Doss v. Bindabun Doss. 

; (1843) 3 M. I. A. 175 = 1 Sar. 263. 

I 

Suit fof — Final decree in — Decree declaring liabi- 
lity of defendant and directing acco unts to he taken if a. 

The question was whether the decree sought to l>e 
appealed against was a “final decree” within the meaning of 

S. 595 of C.P.C.of 1882. 

The plaintiff in the suit alleged that the defendant was 
accountable to him upon .several claims. The defendant 
alleged that he had got legal defences to everyone of those 
claims, and that he was not accountable at all. The court 
held that the legal defences put forward were valid as to 
some of the claims, and as to others of the claims that they 
were invalid, and therefore that the defendant must account. 
The decree that was made ditl not declare in terms the lia- 
bility of the defendant, but it cJirected accounts to ])e taken 
which he was contending ought not to Ixj taken to all. 

Held, that the decree was a final one within the meaning 

of S. 595 of C.F.C. (9). 

It must be held that the decree contains within itself an 
assertion tiiat, if a balance is found against the defendant on 
those accounts, the defendant is bound to pay it. There- 
fore, the form of the decree is exactly as if it affirmed the 
liability of the defendant to pay something on each one of 
these claims, if only the arithmetical result of the account 
should be worked out against him. Now that question of 
liability was the sole question in dispute at the hearing of 
the cause, and it is the cardinal point of the suit. The 
arithmetical result is only a consequence of the liability. The 
real question in issue was the liability, and that has been 
determined by this decree against the defendant in such a 
way that in this suit it is final. The Court can never go back 
again upon this decree so as to say that, though the result of 
the account may be against the defendant, still the defend 
ant is not liable to pay anything. That is finally determined 
against him, and therefore in their Ix>rdships’ view the 
decree is a final one within the meaning of S. o9o of the 
Code (8-9). {Liyrd I/obhouse.) KAHIMBHOY HimBHOY 

t-. turner. (1890) 18 I. A. 6 = 16 B. 166. 


-The decision of the District Judge in this case 

« ^ f fKo 


;mbles in pjinciple a decree for account made at the 
ring of a cause, which is final against the party denying 

lility to account, and is appealable, though it is also in 
ther way interlocutory and may result in the exoneration 
the accounting party, or even in the award of a balance 

lis favour f2l3). {Lord Hobhouse.) RAJA BHUP INDAR 
^ ADUR SINGH HUAI BAHADUR SlNGH. 

900) 27 1.A. 209 = 23 A. 162 0®6J)-6 C.W.N. 62 
2 Bom. L B. 978 = 7 Sar. 788 = 10 M. L. 3 . 290 
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DEOBEE— 

Account— (Cw//(/.) 

for^Final order in — Oracr directing accounts 


to be taken to find oiU whether or not defendant is liable if 
a. 

Two suits were brought against the defendant, a minor 
at the date of their institution. One was on a hand note 
signed by the defendant’s adult brothers, and the other on a 
hath-chitta signed by them. The ground of liability stated 
in the plaint was that the defendant and his brothers were 
owners and partners in ancestral businesses, and that the 
money claimed w’as borrowed by the brothers for the pur- 
ixjses of the businesses. In each suit a money decree was 
sought against the defendant. The defence was that a new 
business was started by the eldest brother and manager of 
the family, and that the money sued for was borrowed ex- 
clusively for the purposs of that business, which was nut 
ancestral. 

The Sub-Judge decided in the defendant’s favour, and 
dismissed the suits. The High Court set aside his decrees, 
and directed certain accounts against the defendant, not 
because his liability was established but for the purix)se of 
determining w hether or not he was liable. 

Ileldy that the order of the High Court was a “final 
order” within the meaning of S. lOV of C.P.C. of 1908, and 
Was appealable (113). (»SV> Lawrence Jenkins.) San- 

VASI CHARAN MANIML v . KRISHNADHAN HANERJI. 

(1922) ^9I.A. 108-49 0.560(666) = 30 M.L.T. 228-- 
20 A.L.J. 409 = 24 Bom. L.R. 700 - 36 C.L.J. 498 = 

(1922) M.WN. 364 = 26 C.W.N. 964 = 
16L.W. 636-A.I.B. 1922 P.C. 237-67 I.C. 124 = 

43 M.L.J. 41. 

Ac(;tuieBcence in— What amounts to —Effect of, on 
right to appeal from decree. 

With reference to the dealing under the decree, it is to 

be observed, that the mere prosecution of an inquiry, especi- 
ally under a mistaken impression, would not raise a case of 
election, or amount to a waiver of a tort. This is all that the 
facts alleged disclose. They disclose that, at the time of the 
decree, the estate was supposed to be irrecoverable by the 
mortgagor, and that the court, in directing the inquiries 
which it directed, acted on that impression. They do not 
ilisclose what has been done in the way of satisfaction under 
the decree. The case alleged in this suit is one of fraudu- 
lent misdealing with property pledged. The case relied upon 
was not a case of fraud (560-1 ). {Sir Edward V.lVil- 
hams.) NaWAR SlDHEE NUZUR ALLY KHAN v. KAJAH 
UJOODHYARAM Khan. (1866) 10 M. I. A. 540- 

5 W.E. P.C. 83 = 1 Suth. 636 = 2 Sar. 198. 

— In an appeal from the decree in a suit brought before 


the High Court in the exercise of its original jurisdic- 
tion by the owners of ship A (the respondents) against the 
owners of ship IS (the apiK'llants) for a collision, the High 
Court in the exercise of its appellate jurisdiction affirmed 
the decision of the first court so far as it was held that there 
Was negligence on the part of each of the ships ; but they 
amended the detree by declaring that instead of the appel- 
lants paying the full sum of j^25,000, being one half of the 
damages sustained by the respondents, they should be 
allowed to deduct half of the damages which they had sus- 
tained by the injury to their ship, and that it should Ire re- 
ferred to the Kegisirar of the Court to assess those damages. 
The ap|)eUants took out the summons to comirel the respon- 
dents to appear before the Kegistrai for the purpose of act- 
ing under the decree of the High Court in assessing the 
amount of damages sustained by the appellants; and it ap- 
peared from the report of the Registrar that the damages 
were assessed at a certain sum with the consent of both 
parties. 

S7 


DECREE— (CW.) 

Acquiescence in— What amounts to— Effect of. on 
right to appeal from decree— 

Heidi that the fact that the parties appeared before the 
Registrar for the purpose of carrying out the order of the 
High Court in assessing the damages which they had sus- 
tained by the injury which had been done to the appellants, 
and acted without protest would, of itself, be a sufficient 
ground for preventing the parties from appealing to the 
Privy Council against the decree of the High Court (164). 

It is said that the parties were obliged to go before the 
Registrar ; but they might have appealed and got an inhibi- 
tion, or if not they might have appeared before the Regis- 
trar under protest (163). {Sir Barnes Peacock.) THE 

Brenhilda V. British India Steam Navigation Co- 
(1881)8 I.A. 169 = 7 C. 547 (561 2) =4 Sar. 236. 

The appeal arose out of a suit brought by the appel- 
lant, a purdanashin lady, to set aside the compromise of a 
suit which she had previously instituted to recover posses- 
sion of certain lands theretofore purchased by her from one 
Oi since deceased. The ground on which she sought to set 
aside the compromise was that it had been entered into 
without her authority or consent. By the said compromise, 
the defendant, D, w-as to deposit into Court a sum of 
Ks. 13,500 on or before a specified date, and that, on such 
payment or deposit, the appellant was to convey the suit 
property to the vendor. The amount was deposited into 
Court within the specified date, but the appellant refused to 
accept the payment and instituted the suit out of which the 
appeal arose. The High Court, on appeal, dismissed her 
suit, and she preferred the appeal to the Privy Council. 

After having obtained leave to api>eal to His Majesty in 
C’ouncil, the appellant applied to the High Court for and 
obtained an order that Ks. 4,000 (portion of the Ks. 13,000 
paid into Court) should be held as security for the costs of 
the respondents in the appeal to the Privy Council, It was 
contended that this transacticiii amounted to an adoption by 
the appellant of the decree while at the same time she was 

impeaching it, and that she was therefore estopped from 
doing so. 

Held, that the contention was entirely unsustainable. 

If the appellant should fail in this appeal, the money 
lodged in Court will belong to her. If she succeeds in the 
appeal the money lodged in Court will be returned to the 
respondents, subject, however, to any claim she may suc- 
cessfully establish to have any costs aw arded to her paid 
out of it. {Lord Atkinson.) SRIMATI SaraT KuMARI 
DASI Z-. AMULLVADHAN KUNDU. 

(1922) 17 L. W. 481 (494) = 1923 P.C. 13 = 

37 C.L.J. 601 = 25 Bom. L.B. 648 = 
(1923) M. W. N. 392 = 72 I.C. 632 = 

32 M. L. T. 137 (P.C.). 
Adjudication amounting to a. 

-An adjudication which conclusively determines the 

lights of the parties in regard to certain, and those essen- 
tial, matters involved in the suit, is a decree within the 
meaning of S. 2, sub-B. (2) of C. P. C. of 1908. A decree 
does not cease to be a decree because a subordinate part of 
it, if correctly made, might have been made separately as 
an order (95). {Lord Sumner.) AHMED MUSAJI SaleJI 
r. Hashim EBRAHIM SaleJI. (1915) 42 I. A 91 = 

42 C. 914 (924 6)=19 C. W, N. 449 =21 C. L. J. 419 « 

17 M. L. T. 312=2 L. W. 377 =(1916) M. W. N. 486 = 

13 A. L. J. 640 = 17 Bom. L. R. 432= 28 I. C. 710 = 

29 M. L. J. 70. 

The (^ode of Civil Procedure makes no provision for 

something which^ is neither a decree nor an order, nor for 
anything which is both, neither does it provide that one 
adjudication by the court can be resolved into divers ele- 
ments, some of which are decrees and some orders. An 
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DECREE— ((VW.) 

Adjudication amounting to a— (CWr/.) 

.uljiKlication does not cease to be a decree because a sub- 
ordinate part of it, if correctly made, might have been made 
separately as an order (95). {Lord Sumner.') AHMED 

MusAji Sali:ii r. Hashim Ebrahim Saleji. 

(1915)42 I. A. 91-42 C. 914 (924)-19 C. W. N. 149 = 
21 C. L. J. 419 = 17 M. L. T. 312 = 2 L. W. 377 = 
(1915) M. W. N. 485-13 A. L. J. 540 = 
17 Bom. L. R. 432 = 28 I. C. 710 = 29 M. L. J. 70. 

Administration suit — Preliminary decree in. 

-E'orm of. Sec ADMINISTRATION — SUIT FOR — 

DKCKEE prei.iminary in. 

(1925) 50 M. L. J. 644 (647-8). 

Admitted rights— Incorporation in decree of— 

Necessity. 


— ' '’’Rclercncc to same i//. ludgmeni merely not suftieieut. 

The respondents (the Calcutta Corporation) obtained 
orders for demolition of certain fixtures attached to the 
building of the appellants on the ground that they were 
encroachments. The appellants thereupon instituted a suit 
for a declaration that the structures in dispute had l.>€en 
fixed before June 1, 1863, and that they were entitled to 
compensation for the loss they would suffer by their com- 
pulsory removal. In their written statement and at the 
trial, the respondents specifically denied that all but a small 
part of the structures in dispute had been erecteil before 
June 1, 1863. In their appeal to the High Court, however, 
the respondents admitted that all the fixtures in dispute had 
been erected l>efore June 1, 1863. The High Court referred 
to that admission in their judgment and, on the basis there- 
of, dismissed the suit with costs, without, however, in- 
corporating the admission in their decree. 

y/t-AA that the decree of the High Court ought to be 
amended by introducing the admission on the part of the 
Corporation that all the structures affected were erected 
before June 1, 1863, and that the appellants were eniilletl to 
be paid reasonable compensation for the lo.ss they would 
suffer by their compulsory removal (248-9). {Lord luiek- 
master L. C\) JOSEPH r-, C;aLCU'ITA C:okP()RA'1 ION. 

(1916) 43 I. A. 243-44 C. 87 (96) -20 M. L. T. 383 = 

(1916) 2 M. W. N. 544-21 C. W. N. 194 = 
24 C. L. J. 498 - 18 Bom. L. R. 878 - 5 L. W. 199 

36 I. C. 912-32 M. L. J. 631. 

Amendment of. 

6VrC. V. C.OK 1908, S. 152. 

Appeal from. 

-Aftirmauec on — Appellate deerce in ease o/'^L'orm of. 

Their Eoidships may suggest that in all tascs it may lie 
expedient expressly to emlxidy in a decree of afiirm.mce 
so much of the decree below as it is intendetl to alfirm, anti 
thus avoid the necessity of a refeicnee to the sujrer.sodetl 
decree (492). {Sir James IV. Colvtlc.) KKIvSIO KINKUK 
ROY I'. RAJAH BUKRODACAUNT ROY. 

(1872) 14 M. I. A. 465-- 17 W. R. 292 = 

10 B. L. R. 101 = 2 Suth. 664. 

Affirmance on — Operathc decree incase of— Appel- 
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DE CRE E — ( Could. ) 

Appeal ixom~{Coutd.) 

late court the final decree in the suit for all the purposes of 
execution, it was necessary that it should have decreed a 
material modification of the original decree. The rule so 

expres^d seems open to the objection of vagueness. The 

Full Bench of the High Court of Bengal, however, in the 
decision of 12th June, 1871, already referred to, has luled 
that whether the decree of the lowei court is reversed, or 
modified, or afltrmed, the decree passed by the appellate 
court <s the final decree in the suit ; and, in the «ords of 
Mr. Justice Mitter, as such the only decree which is cap- 
able of Ijeing enforced by execution.” And that is in 
accoicifince \Mth the Madras decision already cited (489-90) 

Whether the appellate court afiirms, reverses, or vari^ 
the decree under appeal, the decree of the appellate court 
may be regarded either as a direction to the lower court to 
make and execute a decree of its own accordingly, or as an 
independent decree, whether it is to Ire executed by the 
appellate court or by the lower court. In the latter case a 
further question arises, z’h., whether the original decree, if 
wholly affirmed (or so much of it as has Ireen affirmed, if it 
has been partially affirmed), is to be treated as merged or 
incorporated in the decree of the appellate court as the 
sole decree capable of execution, or whether both decrees 
should lie tieated as standing, execution being had on each 

in respect of uhat is enjoined by the one, and not expressly 
enjoinetl by the other (490). 

Ss. .>60 to 362 of the Code of 1859, which prescribe the 
form of the decree of the appellate court, direct a copy of 
it to be entered on the register, and treat that decree as a 
decree to be executed, .seem to exclude the notion that it is 
a mere direction to the lower court to pass and execute a 
certain decree (49j). 

If the question res nrtegra, their Jxjrdships would 
incline to the view that the execution ought to proceed on 
a decree, of which the mandatory part expressly declares 
tlic I ight sought to be enforced. Considering, however, that 
the (|uestioh is not of much practical importance, their J^ord- 
ships will not expres.sly dissent from the rulings of the 
Madras court, and of the Eull Bench of the Bengal Court, 
further than by saying, tliat there may lie cases in wliich the 
appellate court, particularly on special appeal, might see 
good reasons to limit its decision to a simple dismissal of 
the appeal, and to abstain from confirming a decree errone- 
ous oi (piestionable, yet not open to examination by reason 
of thesi>ecial and limited naluic of the appeal (492). (AVr 
James IV. ColvUe.) KklSiO KINKUK Koy RaJAH 

Bukkodacaunt Koy. (1872) 14 M. I. A. 466 = 

17 W. R. 292 - 10 B. L. R. 101 - 2 Suth. 664. 

— \\ here a decree (sn possession was affirmed on 

appeal, that the rights of the parties depended upon the 

former decree, and that it w as the former decree w hi( h was 
effective, and whith had to be executed (36). (Sir Robert 
Collier.) HURROPEKSAlfD Ko\ CH0\VT)H KY SHAMA- 
EEK8AUD Roy Chowdhkv. (1877) 5 I. A. 31 = 

3 C. 654 (668) -1 C. L. B. 499 = 3 Suth. 496 = 

3Sar. 782-2 1. J. 284. 

AVc MEoNE PKOM I.S— FU j UKE PKOH i S— DECREE 

KOK— A V !• IHMANCi: ON APPK.\E OK— OPERATIVE 

DECREE IN C.YSE OK. (1900) 27 I. A. 209 (214 6) = 

23 A. 162(157 8) 


Lite decree affirming ike decree under appeal. 

Is it to l>e taken to incorporate the latter ir. 
itself so that for the purposes of execution, the decree 
to 1)6 executed is to be taken to Ixj a tlecree of the ap|x.’l- 

late court ? In the case now before their Lordshi|.s, the »»iiaLcvci nmj mv. uic lueui/ uuuci umci 

High Court obviously proceeded on the principle, that j law , undei the Indian law and procedure an original decree 
^mnle decree of affirmance did not so incorporate thesis not suspended by pre.sentation of an appeal nor is its 

« Ol •••! 1 r ^ • * * • •• • *t. ._1 

mandatory part of the original decree as to make, foi 
all purposes, the decree of the appellate court the sole 
decree to be executed. And this ruling appears to have Ijeen 
followed in the case reported in 6 B. L. K, p. 52, in which 
U ruled that, in order to make the decree of the appel- 


— Whatever may be the theory under other systems of 
undei the Indian law and procedure an original decree 
IS not suspended by pre.sentation of an appeal nor is its 
operation interrupted where the decree on appeal is one of 
dismissal. (Sir Lawrence Jenkins.) JUSCUKN BOID v. 
PIKTHICHAND EaE. ('1918) 46 I. A. 52 (66) = 

46 C. 670 (679 ) = 21 Bom. L. R. 632 = 
23 C. W. N, 721 =(1919) U. W. N. 
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Appeal from— (CV/////.) 

30 C. L. J. 71 = 26 M. L. T. 131 = 17 A. L. J. 514 - 

50 I.C. 444 = 36 M. L. J. 557. 

Compromise pendiirg— Decree not in accordance with 

—Validity. Stfe APPEAL- COMPROMISE PENDING, 

(1872) Sup. L A. 135 (146). 

Decree in — Costs of all courts awarded by — Interest 

on — Casts of each court — Interest on, as from date of its 
decree — Right to — Appellate decree not expressly providing 
for same — Executing court — Jurisdiction to award. Set: 

P. C.— Appeal— Decree in— Costs of all courts 
AWARDED BY. (1877) 4 I. A. 137 (142) = 3 C. 161 (169). 

Decree in — Declaration in — Effect of — Duty of couit 

below to give effect to— Moode of doing so. Scf P. C. — 

Appeal— Declaration in — Effeci\ 

(1872) 2 Suth. 668 (677). 

Decree in — Nature of — Only that which Court Ijelow 

ought to have passed. .SV^ APPEAL — APPELLATE COURT 

--Funchon of. 

Decree in — Nature of^ in England. 

In this country (England) the nature and effect of a decree 
on appeal would seem to vary according to the nature of the 
decree under appeal, the constitution of the appellate tribu- 
nal, the proceedings in appeal, and the fact whether the 
record or merely a transcript is brought up (490- 1). (67/' 

James IV. ColviU.) KkISTO KINKUR ROY RaJAH 

bUKRODACAUNT kOV. (1872) 14 M. I. A. 465- 

17 W. R. 292^10 B. L. R 101-2 Suth. 564. 


zance of 


Devolution of interest subsequent to decree — Cogni- 

>{. See Decree— Events subsequent to. 


Events subsetiuent to decree — C'ognizance of. See 

Decree— Events subsequent to. 

-Finding favourable— Decree on foot of — Right to — 
Appellant not willing to accept finding. .S'cc APPEAL- 
FINDING FAVOURABLE. (1875) 3 Suth. 157 (158 9). 

Hearing of — Jurisdiction — Decree under appeal dead 

before hearing— Effect. See LIMITATION ACT OF 1908, 

ART. 181— Mortgage suit— Final decree. 

(1926) 54 I.A. 62 = 8 Lah. 263. 

Limitation law 1/etween dates of — Change of — Effect 

of, on decision in appeal. 6Vt’ LIMITATION — APPEAL 

l.AW APPLICABLE TO. (1835) 6 W. R. 96. 

• Procedure of — Rules regulating — Right of appeal — 

Rules taking away — Distinction. See DECREE — APPEAL 

FROM— RiGHi OF— Taking awav of— Rules having 
EFFECT OF. (1921) 48 I. A. 76 (84)=^ 

48 0.481(490). 

Reversal on — Amount recovered under decree 

Interest on — Liability of unsuccessful party for. See C.P.C. 

OF l*X)8, S. 144 — Decree reversed on appeal 

Amount recovered under. 

(1877) 4 I. A. 137 (146) = 3 0. 161 (173). 

Reversal on — Amount recovered under decree — Inte- 
rest on — Rate of, to lx; allowed — Discretion as to — Inier- 
ference in apijeal with. See C. P. C. OF 1908, S. 144— 

Decree reversed on appeal — Amount kecoverkd 
UNDER. (1921) 48 I. A. 160 (164) = 44 M. 570 (674). 

'Reversal on — Costs recovered under decree — Resti- 
tution of— Power of — Appellate decree not expressly provid- 
ing for it. 6V^ C. P. C. OF 1908. S. 144 — DECREE 
REVERSED ON APPEAL— CoSTS RECOVERED UNDER. 

(1877) 4 I. A. 137 (146) = 3 C. 161 (173). 

! ^^I^eversal on — Grounds — Commission to examine 
purdanishin lady party to suit — Omission to issue- — If and 
when a ground. See C. P. c. OF F>08, S. 99— COMMIS- 
SION TO examine party. (1898) 26 I. A. 117 = 

26 0. 807. 


DZCWEZ—iCaned.) 

Appeal from— (CW/rZ.) 

Reversal on — Grounds — Events or devolution of 

interest subsequent to decree if proper. See DECREE — 

Events subsequent to — Devolution of interest 

SUBSEQUENT TO. (1862) 9 M. I. A. 287 (299-300). 

J Reversal on — Grounds — Issues — Failure to frame, if 

a ground. See PRACTICE — ISSUES — FRAMING OF — 

Failure— Reversal of decree on ground of. 

Reversal on — Grounds — Issues — Form of — Defect in 

— Reversal on ground of — Parties and Courts below treat- 
ing issue as properly raised. See PRACTICE — ISSUES — 

Form of — Defect in. (1872) 18 W. R. 230. 

Reversal on— Grounds — Plaintiff-appellant — Death 

of — Substitution of defendant as his legal representative — 
Reversal of decree at instance of legal representative on 
ground of — Substitution on his own application. See 

Practice— PARTIES— Plaintiff- Appellant —death 

OF. (1862) 9 M. I. A. 287 (302). 

Reversal on — Grounds — Pleadings — Defects in — 

Reversal on ground of — No prejudice to appellant — Decree 
right on merits. See PRACTICE — PLEADINGS— DEFECTS 

IN— Reversal of decree on ground of. 

! (1684) 12 I. A. 47 (51)= 11 C. 379 (386). 

Reversal on — Grounds — Pleadings — Issues — Decision 

inconsistent with. See PRACTICE— PLEADINGS— ISSUES— 

Decision inconsistent with— Reversai. in appeal 
OF. (1899) 27 I. A. 17 (28-9)= 23 M. 227 (234 6). 

Reversal on — Grounds — Pleadings— Issues—Evi- 

dence —Decision inconsistent with — Reversal on ground of. 

6Vt- Practice — Pleadings — Issues — Evidence — 
Decisk>n inconslstent with. 

(1899) 27 I. A. 17 (28 9) = 23 M. 227 (234-5). 

Reversal vn^Gronnds — Suspicion mere not one. 

To reverse the decree of a Court upon the ground of sus- 
picion merely would Ije going much too far (495). {Lord 
Justice Turner.') BENGAL GOVERNMENT v. Nawab 

Jafur Hossein Khan. (1864) 6 M. I. A. 467 = 

1 Sar. 472. 

Reversal on— 67^///^ Restoration of -Duty and 

power of Court. C. P. C. OF 1908, S. 344— DECREE 
REVERSED ON APPEAL— (iuo. 

(1922) 49 I. A. 361 (366-6) = 2 Pat. 10 (16). 

Right of— Acquiescence in decree — Effect. See 

Decree— Acquiescence in. 

Right of — Agreement restraining. .SVf DECREE 

Appeal from— Right Undertaking to Court 

BELOW, ETC. 

Right of^Civil Court — Decision of — Appeal from 

— Deprivation of right of — Statutory provision — Necessity. 

Under C. P. C. of 1859, the general rule is that an appeal 
lies to the High Court from a decision of a Civil or Subordi- 
nate Judge, and a defendant ought not to !>e deprived of the 
right of appeal, except by express words or necessary impli- 
cation (237). {Sir Barnes Peacockf) SahibzaDA ZeINU- 

LABDiN Khan v. Sahibzada Ahmed Raza Khan. 

(1878) 61. A. 233-2 A. 67 = 3 Sar. 879. 

The claim was the assertion of a legal right to 

jx/ssession of and piopeiiy in land ; and if the ordinary 
Courts of the country are seized of a dispute of that charac- 
ter, it would require, in the opinion of the Board, a specific 
limitation to exclude the ordinary incidents of litigation 
(198). {Lord Shawf) SECRETARY OF STATE FOR INDIA 

Chelikani Rama Rao. (1916) 43 I. A. 192 = 

39 M. 617 (624-5) = 20 O. W. N. 1311 = 

20 M. L. T. 436 = ( 1916) 2 M. W. N. 224 = 

4 L. W. 486 = 14 A. L- J- 1114 = 18 Bom.L. R. 1007 = 

36 I. C. 902 = 31 M. L. J. 324 
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DECREE— 

Appeal from— (cV/zA/.) 

Right of — Consent order (n decree. See SPECIFIC 

Relief Acr. Ss. 42 and 56 — Declaratory suit. 

(1922) 49 I.A. 366 (373) -60 C. 1 (10). 

-AVc Decree— CONSENT decree— Harred claim 

—Decree in respect of. (1920) 47 I. A. 200. 

■■ Right of — Costs — Appeal as regards mere. Sec 

Costs — Appeal as regards mere — right of. 

— of —Costs — Terj?is as to— I mposition of— In- 
herent p(nocr as to — Rnle limiting cxerrisc of power to ap- 
plications contemporaneous with institution of app>'al — 
Validity. 

It was argued that a court of appeal as such, unless res- 
tricted by the express language of the instrument which 
creates it, must possess inherent power over the terms as to 
costs, on which litigants are allowed to proceed before it, 
and this in order that complete justice may be done. Quccrc, 
whether this contention is sound and whether a rule limit- 
ing the exercise of such power to applications contempora- 
neous with the institution of the appeal would be a valid 
exercise of a power to make rules regulating procedure. 
{Lord Sumner.) SABITRI Thakurain v. SAVE 

(1021) 481. A. 76-48 C. 481 (486)- 
(1921) M. W. N. 159-33 C. L. J. 307- 
19 A. L J. 281 -23 Bom. L.R. 681-14L.W. 362- 

60 I. C. 274 - 40 M.L.J. 308. 

Right of — Declaration — Decree granting — Appeal 

from — Impertinent inten'enor — Right of. See DeCI.AR A- 

TiON— Person in possession. (1916) 43 I A. 179 -- 

38 A. 440. 

Right of — Denial of — What amounts to — Manner 

and form of right — Provision as to — Delegation to Court 
below of right to grant or refuse apjjeal in its discretion — 
Effect. See PRIVY COUNCIL— APPEAL— RIGHT OF— 
1'AKING AWAY OF — WHAT AMOUNTS TO. 

(1847) 3 M.I.A. 488 (496-6). 

— Ri qht of — P'aiourablc decree— Appeal from. 

In a case in which the Munsif dismissed the suit with 
costs, on the ground of adverse jjossession by the tlcfcnd 
ant, the latter appealed to the Subordinate Judge fioni the 
Munsif’s decree. 

Ilclds that the appeal was entirely misconceived, and was 
rightly dismissed with costs (52-3). {Lord Ifohhousc.) 

Maharajah Sir luchmeswar Singh Hahadoor r-. 
SHEIK Manowar IIossein. (1891) 19 IA. 48- 

19 C. 263 (259)-6 Sar. 133. 

Favourable decree — Appeal f rom^Findin^ adverse 

in decree' — Effects 

Plaintiff, the survivor of two brothers, sued the widow of 
his deceased brother for the recovery of ixzsscssion of the 
property held by the deceased on the ground that tlie bro- 
thers were joint in estate, and that the plaintiff was entitled 
to the property by survivorship. The widow maintained 
that the brothers were separate, and claimed a widow’s 
estate in the property of her husband. She further main- 
tained that the question had been conclusively determined in 
her favour in a former suit between her and the plaintiff. 
The High Court determined the plea of res judicata in her 
favour and dismissed the plaintiff’s suit. They also eiujuired 
into the question of fact and held that the brothers weie 
joint in estate. 

Hcldy that the widow could not appeal against the decree 
because it was in her favour (34). {Sir Robert F. Collier.) 

Run Bahadook Singh v, Lachoo koer. 

(1884) 12 I.A. 23-11 0. 301 (306) -4 Sar. 602. 

• Right of — Impertinent intervener — Person in posses- 

sion — Declaration of title of — Appeal from. See Decla 
RATION —Person in possession. 

(1916) 43 I A 179 - 38 A. 440. 


DBCBBB ~{Contd,) 

Appeal fxom~(Contd.) 

; of— Jurisdiction— Usurpation of— Order made 

in Appeal from. See JURISDICTION— USURPATION OF, 

(1882) 10 I. A. 4 (17) = 9 C. 482(493-4). 

. . ^'^isht of— -i^gal Practitioner — Agreement by, res- 
raimng right— Effect on party of. See LEGAL PRACTI- 

(1871) 14 M.I.A. 203 (206-7). 

- -Right of— I^gal practitioner — Fees allowed to— 
Appeal as regards. See LEGAL PR.ACTITIONER — FEES 

allowed to. 

^ I of — Li mitt ni^ or taki ng away of — Order re- 

(fuirtng appellant to furnish security for costs if amounts 
to. 

An order requiring the appellant to furnish security for 
costs is not a limit on the right to appeal, nor does it take 
the right to appeal away, but it is a rule of procedure (83-4). 
{Lord Sumner.) SABITRI ThaKURAIN v. SaVI. 

(1921) 48 I.A. 76-= 48 C. 481 (489)- 
(1921) M. W. N. 169-33 C.L J. 307=19 A.L.J. 281 = 
23 Bom. L.R. 681 = 14 L.W. 362 = 601. C. 274 = 

40 M. L. J. 308. 

—Right of — Nature of — Procedure or substantive 

right. See S'l ATUTE— INTERPRETATION — RIGHT SUBS- 
TANTIVE, ETC. (1927) 64 I.A. 421 (426). 

-Right of — Non-appealable section — Decision pur- 
porting to I>e, but not made under — Effect of. See C.P.C. 
OF 1908, O. 9, K. 8. (1910) 14 C.W.N. 694. 

Right of — Ordinary terms and ‘without special in- 
dulgence — Appeal on — Appeal freed from burden of ordi' 
nary terms — Rights of — Distinction. 

There is a marked difference between a right to appeal 
on ordinary terms and without special indulgence, and a 
power to relieve the appellant in the exercise of that right 
from the burden of the ordinary terms (83-4). {Lord Sum- 
ner.) SABITRI Thakurain v. Savl 

(1921)48 1. A. 76 = 48 0. 481(489) = 
(1921) M.W.N. 169 = 33 C. L. J. 307 = 
19 A.L J. 281 = 23 Bom. L.R. 681-14 L.W. 362 = 

60 I.C. 274-40 M. L. J. 308. 

Right of — I’raclice long standing allowing — Intcrfer- 

f nee by Privy Council with. See StaTU'1 K— INTERPKE- 
TAi ioN— I ndian Statute— practice long standing 
AS TO. (1914)41 I.A. 258 (264 5) = 37M. 443(453). 

Right of — Cluestion as to — Precedence — Aljsenccof 

any — Weight due to. Sec PRECEDENCE— ABSENCE OF. 

(1862) 9 M.I.A. 168 (192-3). 

Riglil of — Security for costs — Order requirin/i ap- 

[)ellanl to furnish — Right of appeal if limited or taken away 

by. .svv Decree— Appeal from— right of— limit- 
ing OR taking away of. (1921) 48 I.A. 76 (83-4) = 

48 C. 481 (489). 

Right of — Statute or other ct/uivalent giving — Neces- 
sity. 

It cannot be assumed that there is a right of appeal in 
ev’ery matter which comes under the consideratioti of a 
Judge; such right must be given by Statute, or by some 
authority equivalent to a Statute ( 165). {Str Richard Fag- 
gallayd) MEENAKSHI NAIDOO Z'. SUBRAMANVA SASTKI. 

(1887) 14 I. A. 160 = 11 M. 26 (34). 

An appeal does not exist in the nature of things. A 

right of appeal from any decision of any tribunal must be 
given by express enactment (200). {Lord Alacnaghten,) 
Rangoon Hotatoung Co. v . The Colleci’OR of 
Rangoon. (1912) 39 I.A. 197 = 40 C. 21 (27) = 

16 C.W.N. 861=16 C L J. 246 = (1912) M. W.N. 781^ 

12 M. L. T. 196= 14 Bom. L. B. 833= 10 A.L.J. 2n- 

16 I. 0. 188 = 23 M.L.X 276. 


$ 
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DBCEEE— (f:*?/;/*/.) 

Appeal 

• Right of — Substantive right if a. Sff STATUTE^ 

Interpretation— Right substantive dealt with 
BY Statute— Appeal. (1927) 64 I.A. 421 (425). 

Right of — Suit — Compromise of, by some of parties 

only — Decree in terms of, against all — Appeal from, by per- 
sons not parties to compromise — Right of. MORTG- 

AGE— SUIT TO ENFORCE— COMPROMISE OF, ETC. 

(1926) 62 M.L.J. 407. 

Right of — Suit — Person not party to — Right of^ to 

appeal from final decree therein. 

Quaere, whether an appeal from the final decree in a 
mortgage suit at the instance of a person who was not a 
party to the suit would be entertained (195), {Lord Salve- 
sen.) KaLA CHAND BaNERJEE V, JAGANNATH MAR- 

WARL (1927) 64 I.A, 190 - 64 C. 696 = 

29 Bom I*. R. 882= 101 I.C. 442 = 31 C.W.N. 741 = 
26 A.L-J. 621 = 45 C.L.J. 544=39 M.L.T. 6 = 
26 L.W. 268=A.I.E. 1927 P.C. 108 = 52 M.L J. 734. 

Right of — Taking away of — Manner and form of 

right — Provision as to — Delegation to court below of right 
of granting or refusing appeal as it sees fit — Effect. See 

Privy Council— Appeal— Right of— Taking away 
OF— Manner and, etc. 

(1847) 3 M I. A. 488 (495-6). 

Right of — Taking a'!oay of — Rules h-.rving effect of 

— Procedure of appeal — Rules regulating — Disttnction, 
There is a clear distinction between rules which take 
away existing rights of appeal and rules which recognise 
these rights but regulate the. procedure of the court in 
which such appeals are pending (34). {Lord Sumner.) 
SabITRI Th aKURAIN V. SavI. (1921) 48 I A. 76 = 

48 C. 481 (490) = (1921)M.W.N. 169 
33 C.L J. 307= 19 A.L, J. 281 23 Bom. L R. 681 - 

14 L.W. 362 = 60 I.C. 274 = 40 M.L.J. 308. 


Right of — Taking away of — What amounts to. See 

Decree — Appeal fro.m— Right of— Limiting ok 
taking away of. 


Right of — Taking away of —What amounts to. See 

Decree — Appeal from — Right of — ordinary 

TERMS, ETC, (1921) 48 I.A. 76 (83 4) = 

48 C. 481 (489). 

Right of — Undertaking to court below not to appeal 

in certain roents^Appeal in breach of. 

Where the appellant undertook not to appeal, in the 
event of the court below confining its decision to one 
point only, held, that an appeal filed in violation of that 
undertaking was not maintainable, because by reason of 
such undertaking the real merits of the case were with- 
drawn. {I^rd Justice James.) MOONSHF.E AMEER ALI 

V, Maharanee Inderjit Singh. 

(1871) 14 M.I.A. 203 (206 7) = 9 B. L. R. 490 = 

2Suth. 479 = 2Sar. 781. 


P ariation of decree in, to avoid misconception 

other tribunals— Pgrmissibility. 

It would be objectionable to disturb or vary deer 
properly made by tlie courts below in this suit, for the m 
purpose of guarding against the possible error of so 
mher tribunal in some future suit (302). {Lord Kingsdov) 
MUSSUMAT ANUNDMOYEE CHOWDHOORAYAN v, SHI 
Ch UNDER Roy. (1862) 9 M.I.A. 28’ 

2 W.R. P.C. 19 = Marsh. 466 = 1 Suth. 481 

1 Sar. 8 


AsBlgnment of. 

Agreement for— Keeping alive of decree — Duty of, 
after agreement and before transfer by assignment in writ- 
ing- See Decree — Keeping alive of. 

(1916) 46 1. A. 108 (112) = 43 0. 990 (1000). 


DECREE— (C^^«(^/.) 

Assignment <it—{Contdl) 

Agreement for — Specific performance of — Suit by 

assignor for — Maintainability — Decree barred in interval — 
Effect. See SPECIFIC RELIEF ACT, S. 24 (<5)— DECREE. 

(1916) 43 I.A. 108 = 43 C. 990. 
Benamldar— Hypothecation of property held by— 
Suit on, against real owner and benamidar— 

Decree in. 

-Form of — Hypothecation induced by real owner. 

AVc- B enami -Benamidar— Hypothecation of pro- 
perty HELD by. (1893) 20 I.A. 108 (110 l l. 

15 A. 304. 

Boundary— Decree fixing. 

Hard and fast line or line variable according to 

action of river. .S’i't' BOUNDARY— DECREE FIXING. 

(1881) Bald. 411. 

Boundary dispute— Decree in case of. 

Map — Aimexing to decree of — Practice of ~l)esira- 

liility of. See BOUNDARY DISPUTE— DECREE IN CA.SE 

OK. (1880) 10 O.L.R. 169 (173). 

Compromise— Appeal— Compromise pending. 

Decree not in accordance with — Validity — Remedy 

of aggrieved party. APPEAL — COMPROMISE PEND- 
ING. (1872) Sup. I. A. 135 (146). 

Compromise of suit— Decree on foot of 

— Setting aside of. 

Rights of parties on. .Vc-c C. P. CODE OF 1908, 

(). .^2, R. 7— COMPROMISE AFFECTING MINOR. 

Compromise of suit by some parties only— Decree 

in terms of, against all. 

Appeal from, by persons not parties to compro- 
mise — Right of. .SVe- Mortgage — Suit to enforce — 

('OMPkOMlSE OF. ETC. (1926) 52 M.L.J. 407. 

Compromise subsequent to, between some of parties. 

Procedure on — Amendment of decree — Propriety. 

When, after a decree, some of the parties thereto enter 
into a compromise in respect of the subject-matter of the 
decree, the proper procedure is not to amend the decree, 
but to make an order making the razinama a rule of court, 
and to stay all further proceedings on the decree against 
the parties to the razi except for the purpose of enforcing 
the compromise (206). {Lord Daveyf) RaJA KOTAGIRI 

Venkata Subbamma Rao v. Raja Vellanki Ven- 
KATARAMA RaO. (1900) 27 I.A. 197 = 24 M. 1 (11) = 

4 C.W.N. 726 = 2 Bom. L.R. 771=7 Sar. 678- 

10 M.L.J. 221. 

Condition Imposed by— Payment into Court of 
specified amount — Condition of. 

Deposit into Court by one of persons interested so as 

to comply with — Withdrawal subsequent of, by him fraudu- 
lently to defeat rights of another interested— Permissibility 
—Deposit subsequent by latter— Validity. See DECREE— 

Payment DiREcrrED to be made, etc. 

(1924) 61 1. A. 236 (240-1) = 48 B. 404, 

Consent decree. 

Barred claim — Co?tsent decree in respect of. 

The respondents brought a suit against the appellant 
upon an account stated, which was, however, found to be a 
deliberate fabrication and fraud on the respondents* part. 
The respondents thereupon relied entirely upon the items of 
claims contained in a general 'account against the appellant. 
Each one of those items was, however, found to be barred 
by limitation. The appellant, however, consented to a 
decree being passed in respondents’ favour for the items 
which they were in a position to prove, irrespective of any 
bar of limitation. The case proceeded upon that footing. 
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DECREE— 

Consent decree 

and the trial Judge passed a decree for a particular sum. On 
appeal by the respondents, the High Court re-investigated 
the items of the account and made certain further allowan- 
ces in their favour, though they affirmed the finding of the 

trial Judge that the account stated was fraudulent and fabri- 
cated. 

//cA/, that the decree of the trial Judge was a consent 
decree and the High Court had no power to alter it. 

The original decree was. and could only have been, a 
decree by consent. If it were regarded as a consent judg- 
ment there could l>e no appeal ; if it were not regarded as a 
consent judgmciit it then became necessary once more to 
examine into the conditions associated with the Idmitation 
Act, and it would have followed that the plaintiff’s action 
would have lieen dismissed with costs. {Lord Buckmastcr.^ 

Raia of Kiij.ikota 7'. Chaitana Sahu. 

(1920) 47 I. A. 200=18 A. L. J. 626 = 28 M. L. T. 97 = 
(1920) M. W. N. 366 = 12 L. W. 260 56 I. C. 539 = 

22 Bom. L. R. 1313 = 24 C. W. N. 1055 = 

39 M. L. J. 68. 

-Construction — Law governing parties — Rights under 
— Regard for — Necessity. Acr MaHOMEDAN Law — 

Rei.ioious Endowment — Mu'itawalij — Appoint- 
ment TO office of — CONSEN' r DECREE. 

(1906) 34 I. A. 46 (54) =34 C. 118 (127). 

Estoppel by. See EVIDENCE ACT— S. 1 1 5— CASES 

UNDER — C^ONSENT DECREE. 

Invalidity of, on ground of its being contrary to 

statute — Plea liy judgment debtor of — Estoppel. See 
CENTRAL PROVINCES TENANCY ACT OF 1883, S. 42. 

(1921) 48 I. A. 220 = 48 C- 591. 

Construction of. 

— Ambiguity — PleadifigSy issttes, etc. — Reference to — 

Per mi ssihi lity. 

I/cldy notwithstanding the imperfect form of the decree 
in a prior suit for partition, that a separation of the joint 
family of the parties must be held to have l>een established 
by it. In coming to the above conclusion as to the effect 
of the decree, their Ixirdships had reference to (1) the 
pleadings in the earlier suit and tlie case presented therein. 
(2) the issues in that suit, (3) the statements made by the 
pleaders of the parties when those issues were framed, and 
(4) the light in which the decree was regarded by the parties 
as jshown l)y subsequent proceedings (9). {^Sir Andrno 

Scob/e.) Ram Pershad Singh n. Lakhpati Koek. 

(1902)30 LA. 1 = 30 C. 231 = 7 C. W. N. 162 = 

6 Bom. L. R. 103= 8 Sar. 380, 

Area and lx)undary of land decreed — Conflict be- 
tween — Which prevails. Sec DEED — Area — POUNDARV. 

Boundary and area of land decreed — Conflict 

between— Which prevails. See DEED —Area— BOUNDARY. 

Charge on property — Decree creating — Heir-at-law 

in possession of property of deceased — Decree directing, to 
account for property for purposes of being applied for 
discharge of debts of deceased — Nature and effect of. 

A decree directing the son of a deceased Mahomedan in 
whose hands the property of the deceased was to account for 
it in order that it might \)e applied for the purpose of dis- 
charging the debts due from the deceased, is a decree 
against that property, and operative to bind it in the hands 
of the son, and therefore of any other person who took from 
the son with notice of the decree, or under such circum- 
stances as to make him affected by the doctrine of lis pen- 
dens (224). <^Sir Barnes Peacock.) SVED BaZAYET 
HOSSEIN 7 ', DOOLI CHUND. (1878) 5 LA. 211 = 

4 C. 402 (410) =3 Sar. 853. 


DECREB — {Contdf) 

Construction oi^{Contd.) 

Decree-holder — Construction put by — Admission or 
settlement by him on foot of — Binding character of — 
Ambiguous clause — Clause clear and explicit — Distinction. 

In the case of a coiTsent decree for payment by instal- 
ments which provided for different contingencies, hcld^ that 
the decree-holder was bound by the construction put by him 
upon a clause therein which was ambiguous, and by the 
voluntary settlement made by him upon the basis of that 
construction; but that lie was not Ixiund by the construction 
put by him upon another clause which was clear and e.x 
plicit, or by any admission or settlement made by him on 
the basis of that construction (168). {^Sir Barnes Peacock.) 

Rai Balkishen Dass 7'. Raja Run Bahadur Singh. 

(1883) 10 I. A. 162 = 10 0, 306 (313) = 

13 C. L. R. 392 = 4 Sar. 466. 

I'.ri deuce of — Acts of parties immediately subsequent 

— Admissibility c/, to explain indefinite terms in decret. 

Where a decree gave the defendants the lands they 
claimed in the suit, and then in the possession of the appel- 
lants, Init it tiid not contain specific hounclaries, heff that 
the acts of the parties immediately after the decree were 
very important to fix the meaning of indefinite terms in 
the decree (74). {Lord Shand.) SECRETARY OF STATE 

FOR India in Council v . Dukjibhoy Singh. 

(1892) 19 1. A. 69 = 19 C. 312 (321-2) = 6 Sar. 113. 

E7‘i deuce of— Correspondence subsequent bet7veen one 

of parties and his agents or orders subsequent issued by 
them — Admissibility of. 

Such extrinsic evidence as correspondence and orders 
issued by officers of the Government (a party to the decree), 
of dates subsequent to the decree cannot be received as 
aids to its construction, {ford IVatson.) Amri'PESWAHI 

Debi 7-. Secretary ok State for India. 

(1897) 241. A. 33 (47-8) = 24 C. 604 (519 20) = 

1C. W.N. 249 = 7 Sar. 101. 

Pi'ideuce <^f — Gcmernmcnt — fand decreed against — 

Ambi guity as /,>, in decree and execution order— Possession 
in fact taken in execution and acquiesced in by Reienue 
Officials 7ohose duty it 7vas to fix boundaries — Value of. 

In a suit brought by the (Jovernment of India in 1883, 
claiming possession, as their property of certain highas of 
land, described ])y boundaries and delineated on a plan 
produced with the plaint, the defendants contended, inter 
that the suit lands had been recovered by them against 
the Government in a prior suit brought in 1862, and that 
therefore the claim on behalf of the Secretary of State wholly 
failed. The case of the Government was that the suit lands 
remained the property of the Government, l)eing part of 

the mauzah of B, which admittedly belonged to them. 

The decree, dated 1 3 — 6 — J 865, in the suit of 1862, ordered 
“ that the suit of the plaintiffs be decreed,” “ and that the 
plaintiffs be put in possession of the lands in suit.” The 
plaint itself described the lands of mouzah / (of which a 
share of l5 annas 5 dams formed the subject-matter of the 
suit) by general boundaries only, and not by Ix)undaries 
stated with so much detail, or so delineated on a detailed 
plan, as to admit of the lands being identified and taken 
possession of in the same way as if they had been demar- 
cated or de.scribed in detail. The execution proceedings did 
not define the lands in suit more exactly than they were 
defined in the plaint. The evidence, however, clearly 
showeel that immediately after the delivery of possession in 
execution on 26 — 4 — 1868, bullas were put into the ground to 
mark off the land described in the decree —it did not clearly 
appear by whom— and the evidence showed that the posses- 
sion since that time, or immediately after it, of the land 
enclosed by those bullas had l>een with (he defendants. Un 
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DECEEB— DECEEE-(^:(>//A/.) 

Construction ot^{Cofttd.) Consiructicn ot^iCoutd.) 

the 29th of AprH, 1868, G and others had obtained a , first ; and (c) of the first instalment simply. Upon the 

renewed lease and settlement of lands of mauzah B^ and occurrence of (^7), or of (/;), execution might issue for the 

on the 13th of May. 1868, they complained to the settlement whole decretal money with interest thereon at 12 per cent, 

officer that the defendants had, in execution of the decree of Upon the occurrence of (r) execution might issue for that 


1865 through the Nazir of the court, taken possession of 
the suit lands by posting bullas. The Collector, in 1870, 
ultimately supported the action of the defendants, and from 
that time till 1883, when the suit out of which the appeal 
arose was instituted, the lands in question had l^een treated 
alike by the Government authorities and by the defendants 
as part of the defendants’ mauzah of /, and not as belong- 
ing to the Government mauzah at B. 

He/d, that the possession given to and taken by the defen- 
dants under the decree of 1865, and retained by them for 
so long a period, and in the circumstances slated, could he 
used by them not to make a title, but to tiefine tl»e laiul 
which the decree in the action 1862, followed by the 
execution order, gave them (74). 

//e/i/ further, that the fact that the Ckdletior sup|X)i ted 
the action of the defendants was very strong reason to infer 
that the possession taken was rightfully taken in execution 
of the decree (74). 

It is true that the proceedings were not those of a Ci\^l 
Court. Had they been so, it would not have been possible 
to maintain the present suit, but tlie pr<x:eedings were 
taken liefore the revenue authorities, whost* duly it was to 
fix the right lioundaries for revenue purposes. It is not 
suggested that these officials acted otlierwise tlian lionestly 
(74). ( Lord Shaud.) SeCRETAKV OF STATE FOR INDIA 
IN Council v. Uurjibhoy Singh. (1891) 19 I. A. 69 = 

19 C. 312 (321-2) 6 Sar. 113. 

Evidence of — Judgment, pleadings, and records of 

suit — Reference to— Permissibility. See C. P. ('. OF 1908 
S, 11— Evidence of res judicata. 

Llxpressious in deed — Giving meaning to all — 

Principle of — IJmitations to. 

The principle of giving a meaning to all expre.ssions is a 
sound one ; but it does not justify the importation of a 
meaning which the expression does not of itself suggest, for 
which another expression equally short and simple would 
more readily he used, and \vhich materially affects the 
rights of the parties. {Lord f/obhonse.) Grenon 
l.UCHMEENARAIN AUGURV^ALLAH. 

(1896) 23 I. A. 119(125) = 24 C. 8(18) = 7 Sar. 66. 

Heir-at-law in possession of property of deceased — 

Decree directing, to account for property for purposes of 
being applied for discharge of debts of deceased — Nature 
and effect of — Charge on property if created by. See 

Decree— Construction— Charge on proper'fv. 

(1878) 61. A. 211 (2l4)-4 C. 402 (410). 

Hindu Law — Joint family estate— Decree declaring 

estate to be ordinary partible — Decree declaiing estate to l)e 
indivisible estate .subject to rights on part of junior members 
to profits of estate according to their shares — Test. See 

OuDH Estate— joiN'r Family estate— Decree 

DECLARING, ETC. (1887) 14 I. A. 37 (60-2) = 

14 0.493(611-2). 

-Instalment decree prerviding for contingencies — 
Decree-holder accepting payment under, on particular cons- 
truition of one of contingencies — Claim subsequent by him 
inconsistent with that construction in regard to that and 
other et^tingencies— Maintainability. 

A decree passed, in pursuance of a solenamah or com- 
promise between the parties to the suit, for payment of 
money by inst^ments with interest at 6 per cent, provided 
f** , contingencies, viz,, non-payment at due date, (a) 
of the first instalment, two consecutive instalments being in 
arrear at the same time ; (^) of instalments, other than the 


instalment, with interest at 12 per cent, from the date of the 
decree. 

The decree-holder having accepted payment of the iirst 
instalment on the footing of contingency {c), held, that he 
was l)ound by such acceptance, and could not, in the settle- 
ment of accounts, recover Interest at 12 per cent, in respect 
of the default in payment ol the first instalment from the 
dale of the .solenamah to the date of realisation of that 
instalment except upon the amount of the instalment, inte- 
rest upon the remaining portion of the debt during that 
peiiod being calculated at 6 per cent, per annum (168). 

Held further, tliat the parties, by putting that construction 
on the Words of tlie third cruitingency, were dearly not bound 
l(i have the same constructirm put upon the words used \sith 
relereiue t(i the second contingency (170). {Sir Bariies 
Peacoch.) KaI HAI.R1.SHEN DaSSz-. KaJA KUN HaHADUR 

Singh. (1883) 10 I. A. 162 10 0.305(313,314)- 

13 C. L.R. 392 4 Sar. 465. 

/ iistal me lit payment — L^r<Ki si on for — Default to 

comply with — Provisions in diff'erent contingencies in 
e\>ent of. 

A decree for Rs. 2,38,000, obtained in pursuance of a 
compromise between the parties to the suit provided, by its 
2n(l clause, that, — 

“ The plaintiff shall get interest on the decretal money at 
the rate of eight annas per cent, per mensem from defendants. 
That tlie defendants shall pay annually Rs. 30.000 out of 
tlie principal and interest year after year by instalments to 
the plaintiff ; and the plaintiff, after granting a receipt and 
filing a petition in the court, shall take the ''aid sum from 
defendants. Out of the annual amount of Rs. 30,000, 
whatever may be found due on account of interest, the 
decree-holder shall deduct the .same on account of intcre.st, 
and credit the balance to the principal. The first instal- 
ment shall be in one lump, on the 30th Bhadon 1281 Fusli. 
In future, year after year, each instalment shall be so paid 
in a lump sum on the last day of Bhadon of each year. The 
money covered by the instalment shall be sent to the decree- 
holder at Benares, and defendant shall pay the expenses 
incurred in sending the same.” 

The 3rd article, which was the important one, was as 
follows : — 

“ If the first instalment be not paid on the 30th Bhadon 
1281 Fusii, and two consecutive instalments be not paid, 
then the plaintiff shall have the power to take out execu- 
tion of the decree, and realise his entire decretal money, 
with interest at the rate of one rupee per cent, per mensem, 
from defendants, and their properties. In case of default, 
the decree-holder shall be entitled to take out execution, and 
realise interest on the entire decretal money from the date 
of such default to that of realization, at the rate of one 
rupee per cent. If the first instalment be not paid on the 
30th Bhadon 1281 Fusli, then the decree-holder shall have 
the power to realise the principal with interest at the rate 
of one rupee per cent, per mensem from the date of this sole- 
namah (compromise) to which your petitioners, defen- 
dants, shall have no objection. If at any time within the 
term defendants desire to pay any sum over and above 
Rs. 30,000, the plaintiff shall have no objection to receive 
the same.” 

Held that according to article 3 of the decree three 
contingencies were contemplated by the parties : — 

(1) If the first instalment be not paid on the 30th Bhadon 
1281 Fusli, and two consecutive instalments be not paid ; 
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DECREE— ) 

Constniction Qf^{Contd.) 

(2) “ in case of default ” ; (3) if the first instalment be not 
paid on the 30th Bhadon 1281 Fusli. 

The decree-holder could not, under the first paragraph of 
the 3rd clause of the solenamah, issue execution for the 
full amount of the judgment, with 12 per cent, interest, 
unless both tlie first instalment should not be paid im the 
30th Bhadon 1281 Fusli, and two consecutive instalments 
should be in default and unpaid, at the same time. The 
non-payment of the 1st instalment on the due date was a 
material part of the contingency contemplated by the first 
clause, and the allowing of two instalments to be in arrear 
at the same time the other portion of that contingency (166). 

In determining upon what amount interest at 12 per cent, 
per annum is to be allowed in consequence of a default in 
payment on the due date of the second or any subsequent 
instalment, the decree-holder is not bound by the construct- 
tion put by him upon the 3rd clause, nor by any admission 
or settlement in respect of the default made in 'payment of 
the first instalment (168). 

By the words, “in case of default,” in the second con- 
tingency, a default in payment on due tiate of any iiutai- 
ment, except the first, was provided for. They had no 
reference to tlie first contingency (169). 

The word “principal” in the third contingency referred to 
the principal of the first instalment, and not to the entire 
decretal money, as specified in the first and second contin- 
gencies, The parties, by putting that construction on the 
words of the third contingency, are clearly not bound to 
have the same construction put upon the clear wor<ls used 
with reference to the 2nd contingency, “to realise 

interest on the entire decretal money,” (169-170). 

Upon the third contingency the parties have put their 
own construction, and have voluntarily settled upon the 
basis of that construction. The decree-holder is bound by it 
(168). (*?;> Peacock^ RAI BaI-KISHKN DASS 

Raja Run Bahadur Singh. (1883) 10 I. A. 162 = 

10 C. 306 = 13 C. L. B. 392 = 4 Bar. 465. 

Land decreed — Area and boundary of — Conflict 

between. See DEED— AREA — BOUNDARY. 

Landland and tenant — Relation of, between Zemin- 
dars and Jotedars— Decree establishing — What amounts to. 

See Landlord and Tenant — Relation ok, between 
Zemindar and Jotedars. tl929) 66 M. L. J. 562 

Office — Nomination to, by an individual — Appoint- 
ment by Court — Decree directing. See OFFICE — NOMI- 
NATION TO— Appointment TO. 

(1894) 21 1. A. 71 (81) = 17 M. 343 (356). 

Partition — Decree for — Encumbrances created by 

each party to — Indemnity to the other against — Provision 
in decree for— Effect of — Rights of parties on. See 

Partition— Decree for— Encumbrances, etc, 

(1926; 24 L. W. 139. 

Partition— Decree final for— Ryots and other tenants 

— Possession of— Clause protecting — Benami putni granted 
by judgment-debtor pendente ///(’— Putnidar under — Pro- 
tection if extends to. See PARTITION— DECREE FINAL 

for— construction. (1876) 3 Suth. 340 = 

26 W. B. 93. 

Possession — Decree for. See POSSESSION — DECREE 

FOR. 

Settlement Officer — Decree of, conferring proprietary 

rights on Hindu widow in her husband*s estate — Effect — 
Estate conferred upon widow. See Hindu I.aw — WIDOW' 
—Settlement Officer. (1889) 17 C. 246 (260). 

Thakbust map and proceedings of 1839 — Lands 

demarcated by — Decree for — Effect — Survey map of same 


D£CB££ — {Cofiid,) 

Construction oi~-{Contd.) 

year inconsistent with thakbust map— Lands shown by 

If pass to decree-holder. See PRIVY COUNCIL — APPEAL 

—Decree in- Construction— Thakbust map and 

(1890)18 0.108. 

Court actuaiiy orders — What it refuses to 

order — Which presuiils. 

The true construction of a decree depends on what the 
court actuaiiy ordered, not on what it refused to order (103), 

While their father was still alive, his two sons mortgaged 
the family estate including their share in mauza N, A 
portion of the said mauza had been reser\‘ed to tlie father 
as “Zirat” land for his personal use and maintenance. After 
the father’s death the mortgagees took proceedings to 
enforce the mortgage. In due course a decree was obtained 
and upon the application for a sale in execution, it was 
asked that the order should apply to the mortgaged pro- 
ixirties “with the Zirat lands.” On objection taken to the 
addition of those words, it was held that the court was 
Ixjund to sell the mortgaged property as described in the 
mortgage liond without addition. At the sale in execution 
the mortgagees liecame the purchasers, and the sale certifi- 
cate issued to them declared them entitled to ” all the 
zemindari rights in 8 annas pucca of mauza NP On a ques- 
tion arising as to whether the sale included the portion 
reserved to the father as “zirat” land, the court l>eIow held 
that it did not, relying upon the e.xclusion of the words “with 
the zirat lands.” //e/d, that the court l)eIow erred in so 
! deciding. 

The order for possession applied to the portion reserved 
to the father because, following the description of the mort- 
gaged lands, it extended to the lands in which the mortga- 
gors, as Zemindars and members of the undivided family, 
had a reversionary zemindary right, all)eit subject to the 
interest reserved to their father for his life, that is, the 
portion reserved to him as “Zirat” lands (102 3). (ford 
Sumner.) THAKUK SRI RaDHAKRISHNA 7 '. RAM 

Hahadur. (1917) 23 M. L. T. 26 = 16 A. L. J. 33 = 

7 L. W. 149 = 27 C. L. J. 191-22 C. W. N. 330 = 
(1918) M. W. N. 163 = 20 Bom. L. B. 602 = 

4 P. L. W. 9 = 43 I. C. 268 -34M.L.J. 97. 

Contract —Decree In accordance with— Bights of 

parties after. 

Basis of — Decree or contract. See COMPROMISE- 

DECREE IN ACCORDANCE WITH— RIGHTS OF PARTIES 

THEREAFTER. (1904) 31 I. A, 116 = 26 A. 299 (309). 

Co plaintiffs— Suit by— Decree In. 

One plaintiff 7vith title ajtd others claiming under 

him — /decree in /(Wour of former — Pt'seruation of rights of 
I at ter — Necessi iy. 

In a case in which it was alleged that the plaintiff-appel- 
lant had entered into an arrangement with certain others, 
who were also appellants, regarding the .subject-matter of 
the suit and appeal, their Lordships, while deciding that 
the decree was to l)e in favour of the plaintiff-appellant 
alone, added that their judgment was to lie without pre- 
judice to the appellants, other than the plaintiff, to recover, 
in respect of any conveyance or assignment made, or of any 
contract to convey or assign, such share of the property 
i jcovered under the judgment as might appertain to them in 
respect of such assignment, conveyance or contract (306). 

Their Ix>rdships wish to do justice and not to allow any 
one to take advantage of a slip, in order to appropriate to 
himself property, that is not fairly his (306). (I^rd 
Dunedin.) MUSSUMAT LAJWANTI v. SaFA CHAND. 

(1926) 62 I. A. 211 = 6 Lah. 388 = 22 L. W. 304 - 
30 C. W. N. 56 = 22 A. Ij.J. 643 = (1926) M.W.N. 634 = 

A. I. B. 1926 P. C. 168 = 6 Pat. L. T. 1 = 

26 P. L. B. 624 = 88 I. 0. 198=64 M. L. J. 118. 
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DEOBEE— 

Co-plaintiflfs— Suit by— Decree in— 

O/i^ plaintiff loith title and others claiming under 

him — Joint decree in favour of all — Latters' right to 
insist upofi—^No assigntnent or legal conveyance in their 
favour. 

It is out of the question that persons, who assert that they 
have a derivative interest in the stake of a suit, can by 
getting added as plaintiffs, be associated in a decree in 
favour of the person who has the only real title. 

There were four appellants in an appeal to the P. C. One 
of them was the plaintiff in the suit; the others were persons 
who claimed under her. It was alleged that the plaintiff 
herself, in her original pleading, had set forth that by 
arrangement l)etween her and those others, she was to take 
only three-fifths of all she recovered, the other two-fifths 
going to them. It was contended that, by reason of that 
arrangement, if the plaintiff was entitled to relief, the 
decree granting the same should be a joint decree in favour 
of her and of those others. 

Held, that no decree would l)e granted in favour of all 
the appellants jointly, unless there had either been a con- 
sent signified by the respondents, or a legal conveyance or 
assignment, produced by the real plaintiff of a share of the 
subjects of the suit (305-6). {Lord Dunedin.) LaIWANtP 
V. Saka Chand. (1926) 62 I A. 211=6 Lah. 388 = 
22 L. W. 304 = 30 C. W. N. 56 = 22 A. L. J. 643 = 
A. I. B. 1926 P. C. 168 = (1926) M. W.N. 634“ 
6 Pat. L. T. 1 = 26P. L. R. 624 = 88 I. C. 198 = 

6 L. E. P. C. 125 = 50 M. L. J. 118. 

One of the plaintiffs alone entitled to suit property — 

Declaration of rights of co-plaintlffs in alternative — Pro- 
priety. See DECREK— fllNiU; j.AW — WIDOW AND 
ADOPTED .SON. 

Costa awarded by— Interest on. 

Appellate decree — Costs of all courts awarded by — 

Interest on costs of each court as from date of its decree — 
Right to — Appellate decree not expressly providing for same 
—Executing court — Jurisdiction i(» award. See PklVV 

couNCii — Appeal— Decree in — costs of all 
Courts awarded by. (1877) 4 I, A. 137 (142) = 

3C. 161(169). 

Deceased— Heir at law. 

See Deceased. 

Declaration of title and confirmation of 

possession— Suit for. 

Evidence insufficient for declaration of title — Decree 

in case of— Form of. See TITLE— DECLARATION OF, 

AND Confirmation of possession. 

(1872) 19 W. R. 1. 

Declaration of title of person in possession— 
Decree granting— Appeal from. 

—Person without title or possession — Right of. See 

Declaration— Person in possession. 

Declaratory decree. 

See Declaration and Specific Relief act, 

S. 42. 

Deed— Setting aside of — Declaration of its 
invalidity as against party. 

Distinction — Decree proper. See DEED — SETTING 

ASIDE OF— Declaration of its invalidity, etc. 

Dependent decree — Money paid under — Recovery of. 

Right of— Mode of. See DECREE — MONEY paid 

UNDER. 

Devolution of interest subsequent to, 

Reversal of decree on ground of. See DECREE — 

Events subsequent to, 

(1862) 9 M.I.A. 287 (299-300). 


DECREE- 

Discharge of. 

Imprisonment of judgment-debtor in executiotr— 

Change of place of, by agreement between him and creditor 
— Effect, 

The creditor may, under certain circumstances, or if he 
feels it to he really material and important to the debtor, 
change the place of imprisonment, and relax somewhat the 
rigour of imprisonment, without discharging the debtor 
from his debt, it clearly not lieing the meaning of either 
party that any such discharge should take place (488). (Sir 
John Patteson,) HaineS r-. EAST INDIA COMPANY. 

(1866) 6 M. I. A. 467 = 4 W. R. 09 = 
11 Moo. P.C. 39 = 1 Suth.274 

Payment of smaller amount within day fixed — Di s 

charge by — Provision for —Decree holders obstruction to 
compliance with —Effect of, on his right to take adiantage 
of default, 

A suit upon a mortgage was terminated by a compro- 
mise which provided that the plaintiff should have a decree 
for the whole amount claimed, l»ut that on payment of a 
smaller sum by a day named the whole claim should be 
considered as satisfied ; that in the meanwhile the defen- 
dant should have power to enter into agreements for the 
sale of the mortgaged properties ; that the mortgagee, on 
l^eing informed of such agreements, shoultl have the pro- 
perties appraised and, if satisfied that the price for which 
the properties were agreed to l)e sold was fair and proper, 
should agree to the sale of the properties. The defendants 
arranged to sell some of the items of property, but the 
plaintiff refused to appraise the same or assent to the sale 
thereof without l>elng paid the whole amount of the decree, 
and the defendants were not therefore able to pay the 
smaller sum by tlie day named. 

On an application by the decree-holder for the recovery 
in execution of the full amount of the decree, it appeared 
that, if the plaintiff had assented to the sale, the smaller 
amount would have been paid within the day named and 
that it was owing to the obstructive behaviour of the 
plaintiff that the debt was not discharged in time. 

//('/</, that the decree-holder having himself been res- 
ponsible for the non-payment of the money within the time 
specified, he was not entitled to recover anything more 
than the amount payable by the day fixed. (Lord Dewey,) 

Harendra Lal Roy Chowdhry v. Maharani Dasi. 

(1901) 28 I. A. 89 = 28 O. 667 = 6 C. W. N. 636 = 

6Sar. 48 = 11 M.L.J. 171. 

See also DECREE— PAYMENT OF AMOUNT OF— 

What amounts to. 

Document not filed with plaint and not relied 
upon as basis of claim but treated merely as 

a piece of evidence. 

■ — Decree on foot of— Validity. See C.P. CODE OF 

1908, O. 7, K. 14 (1). 

(1916) 32 M. L. J. 137(143). 

Earlier and later decrees in same suit. 

Merger of former in latter. See MORTGAGE— Suit 

to ENFORCE— Decree m^^Ex parte DECREE, etc. 

(1916) 42I.A. 171 (176-6) = 37 A. 486 (494). 

Events subsequent to. 

Cognizance of, in appeal. 

Queere, whether an appellate court can pay any regard to 
matters arising subsequent to the filing of the appeal (416). 

In this case reference was made at the hearing of the 
appeal before their I.x>rdships to documents which went to 
show that subsequent to the decision of the High Court 
the respondent set up a case in one respect contradictory to 
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DECREE— (CwA/.) 

Events subsequent to~-{Cotitd,) 

that set up before their Lordships. {Lord P/n//imore.) 

Seth Manikt^al Mansuk Hhai Kaia Hijov Singh 
Dudhoria. (1920) 25 C.W.N 409 = 

(1921)M.W.N. 80 = 621.0.356. 

/)c7>oh/fio>i of interest subsequent to -Reversal of 

decree on ground of. 

In an appeal the question to be considered is whether the 
court below pronounced a correct decision of the issues then 
pending before it between the then parties to the suit. No 
subsequent event, or devolution of interest can affect this 
question ; l)ecause to give effect to these, should justice re- 
quire it. would be the office not of an appeal, but of some 
supplemental proceeding (299 300). {Lord Kin<rsd.non.) 
MUSSUMAT ANUNI)M0\ KK f 'HO\VI>HOOkA^ an 7'. Shefh 
CHUNDEK ROV. (1862) 9M.I.A. 287 = 

2 W. R. (P.C.) 19 - Marsh. 455 = 1 Suth. 485 

1 Sar. 854. 

Evidence. 

Litigation different —Evidence in, admitted by con- 
sent of parties— Decree on basis of— Validity. A.-- EVI- 
DENCE— IJTIGATION.S—Evi HENCE IN ONE OK. 

(1892) 14 A. 366. 

— Party —Evidence given by, and on l)ehalf of, fatal to 

his ca.se — Decision in his favour ignoring — Validity. See 

Evidence — Par'I'y — Evidence given by, and on 

BEHAT.F OK, ETC. 

(1925) 53 1. A. 24 (35) = 5 Pat. 312. 
Execution of. 

See Execution ok decree. 

Favourable decree. 

Appeal from — Right of. See Decree — APPEAL 

FROM — Right of — Favourable decree. 

Finding adverse in — Appeal from. See APPEAL — 

Favourable decree. 

Finding adverse in- 

OF 1908, S. 11- -CASES 


-Res judicata if. See C.P. CODE 
UNDER — FlNDlNt', — ADVERSE 


Finding. 

Right of party to a — Deprivation of, on light 

grounds — / mpropriety. 

The right of a party to a decree in his favour is a .sub- 
stantive right of a very valuable kind and he should not 
lightly 1)6 deprived of it. {Sir John IVatlisf) ChOCKA 
LINGAM ChETTJ v. SeETHAI ACHE. 

(1927) 55 L A. 7 = 6 R. 29 = 27 L. W. 1 = 
(1928) M. W. N. 20 = 4 O. W. N. 1231 = 
32 C. W. N. 281- 47 C. L. J. 136- 
I. L. T. 40 R. 18 = 30 Bom. L. R. 220 = 107 I.C. 237 = 

26 A. L. J. 371= A I.R. 1927 P. C. 252 = 

54 M. L. J. 88. 

Right of party to a — Deprivation of, on light 

grounds. See also LIMITATION ACT OF 1908— S. 5. 

Final decree. 

Appeal from — Interlocutory order if may be ques- 
tioned in — No appeal from such order. See APPEAL — 
INTERLOCUTORY ORDER. 

■ Interlocutory order— Distinction — Test. See DECREE 

—MESNE PROFITS. 

(1900) 27 I. A. 209(212-3)= 23 A. 152(156 7). 

Finding, 

Decree on one part of — Right to — Diconsistency of 


that finding with another part — Effect. 

A finding of a Civil Court must be taken altogether ; a 
party is not entitled to a decree upon one part of it where 
the decree would be inconsistent with another part of the 
same finding unless he can show that such other part is 
incorrect (158). KOER PORESH NaRAIN ROY v. ROBERT 

Watson & Co. 

(1876) a Sutb- 157 = 23 W.E. 451 = 3 Sar. 604. 


DBCRBB — {Coutdf) 

Finding— (Civ/A/.) 

Favourable finding— Decree on foot of— Right of 

party to— Finding not accepted by him— Effect. See 

Appeal— Decree in — Favourable finding. 

(1875) 3 Suth. 157 (168 9) = 23 W. R. 461. 
Fraud in. obtaining. 


Effect of — Appeal — Compromise not to prosecute — 
Decree obtained in breach of. 

Assuming (though their Lordships do not decide) that 
the decree of 1843 amounted to an adjudication against the 
appellants title, we think, that It was an adjadication 
obtained not only with great impropriety, but, in effect, by 
fraud ; for it was plainly the duty, in every sense the duty 
of the present lespondent after the compromise (a compro- 
mise insisted upon by him) not to pro.secute that appeal. 
Doing so, he did it at his own peril, for success could by 
no po.ssiI)iIity benefit him, if his title, l)y reason of that 
success, sliould be properly impeached. {Lord Justice 
Kinght Rrucc.) RaJMOHUN GOSSaIN 7 '. GOURMOHUN 

<^'0SSAIN. (1859) 8 M. I. A. 91(101-2) = 

4 W. R. (P. C.) 46 = 1 Suth. 378 = 1 Sar. 723. 

R/ea of — Allegations necessary for. 

It is said that the fraudulent nature of the decree of 1843 
has not been put in i.ssue, and that it has not been in a pro- 
|)er manner .sought to be .set aside. Their Lordships are not 
of that opinion. They are of opinion, that the fraudulent 
nature of the Respondent’s conduct in obtaining that adju- 
dication is sufficiently put in issue by the original plaint in 
the case, and by the replication, in both of which it is 
impeached for fraud (102). {Lord Justice Knight Bruce.) 
RAJMOHUN GOSSAIN V. GOURMOHUN GoSSAIN. 

(1869) 8 M.I. A. 91 = 

4 W. R. (P. c.) 46 = 1 Suth. 378 = 1 Sar. 723. 

Proof of — Quantum. See DECREE — FRAUD IN 

OBTAINING — SF/n iNG ASIDE OK DECREE ON GROUND 

(1883) Bald. 462. 

Settiug aside of decree on ground of — Suit for— 

Maintainability— C. P. C. of J908, O. 9. R. 13— Application 
under— Dismissal of— Effect. EXECUTION SALE — 

SE'ITINt^ ASIDE OF, AND OF DECREE - SUIT FOR. 

(1902) 29I.A. 99 = 29 C. 396. 

I Setting aside of decree on ground of — Suit for -r 
Maintainability — Jurisdiction of Court different from that 
by which decree was passed. See ADMINISTRATION SUIT 

— High Couri — Jurisdiction on original. 

(1905) 32 I. A. 193(201) = 33 C. 180 (191 2). 

Setting aside of decree on ground of — Suit for — 

Proof of fraud — Oni^s of— Quantum of. 

The appeal arose out of a suit brought by the appellants 
for the recovery of possession of 7/16 ths of the Ilaka >9. 
and for cancelment of orders dated 15 — 12 — 1875 and 
16 — 3 — 1876, as being fraudulently obtained by the defen- 
dants, who were the respondents in the appeal. The two 
orders in question were tho.se which gave to the respon- 
dents the 7/16 ths of the Ilaka of which they were in posses- 
sion, and of which the appellants sought to deprive them. 
The order of l5 — 12 — 187,*> was passed by the Commis 
sioner of Sitapur, and the order of 16 — 3 — 1876 was passed 
by the Judicial Commissioner on appeal, affirming the order 
of the Commissioner. 

Held^ affirming the Court below, that the case of fraud 
alleged by the plaintiff had not been made out. 

It is alleged that the Judicial Commissioner did not go 
into the question upon the appeal ; but if that were so, the 
grounds of appeal were all before the appellant, and the pro- 
per course would have been, if he erred in making the decree 
of 16 — 3 — 1876, to appeal to the Privy Council. That course 
was not taken, and the decree of the Judicial Commissioner 
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DECEEE— (Cfl/////.) 

Fraud In ol)taining— 

has become a final decree; and now it is sought, in an entirely 
different proceeding, to set aside that decree for fraud. 
Their lordships are unable to see that there is the least 
ground for alleging fraud in obtaining that decree. If there 
was any gi*ound for alleging fraud in obtaining the decree 
of 15 — 12 — 1875, then that ought to have l>een alleged 
either in those proceedings or by some proceeding taken im- 
mediately afterwards. The coui-se which the present litigation 
took ended by the Judicial Commissioner dismissing the 
suit ; and their Lordships think he was right in so doing. 

Upon evei7 ground, — that the suit was not brought until 
the 25th of March, 1879, that there is no reason to suspect 
any fraud whatever or any surprise or any conrealment, and 
that if there were, this is not the proper mode or the proper 
time to challenge it, — their I^ordships think that the appeal 
fails. (Sir HobhoitSi'.) THAKUR DEIU SiN(1H v. 

Kalka Singh. < 1883) Bald. 462 - 

R. & J.’sNo. 71 (Oudh). 

Heir- at law. 

Suits by — Decrees in. DECEASKU — IlElk-A l'- 

EAW. 

Hindu Law— Widow and Adopted son (minor)— 

Suit by. 

Decree declaring right of wido:<j as luidtnv or as 

guardian of adopted son — Propriety. 

A Jain widow sued to be maintained in posse.ssion by es- 
tablishment of her exclusive right of inheritance to the 
estate of her husband, and to uphold the adoption of .1/, as 
well as his right permanently to succeed her after her death 
by voiding the defendant’.s pretensions. The suit was origi- 
nally instituted by the widow as sole plaintiff ; but d/, the 
alleged adopted son, was afterwards added as a co-plaintiff. 
The Sub-Judge made a decree in favour of the plaintiff in 
the following terms : — “ That the plaintiff is entitled to a 
decree to be maintained in possession of the property in 
question, on the ground of her exclusive and absolute right 
thereto as heir of her husband, and for a declaration of the 
validity of the adoption made by her, and of the right of 
her adopted son.” The High Court on appeal varied that 
decree by substituting the declaration that the widow was 
entitled to retain possession of the estate, either as proprietor 
or as manager thereof on behalf of her adopted son, M. 

Held., that the decree of the High Court could not be ob- 
jected to on the ground of uncertainty. 

The declaration of the High Court, being in the alterna- 
tive, is, no doubt, in one sense uncertain ; but it is indepen- 
dent of the other declarations which decide the rights of the 
parties as between the plaintiffs on the one side, and the 
defendant, on the other, and repel the defendant’s preten- 
sions. The court, indeed, could not properly make a bind- 
ing declaration as between the adoptive mother and the 
adopted son, both being plaintiffs. It is, no doubt, on this 
account that the decree, whilst it declares the right of the 
widow to present pos.session as against the defendant, is 
framed in a form which avoids prejudice to the rights of 
the plaintiffs inter se (115.) (Sir Montague Smith.) SheO 
Singh Rai v. Mussumut Dakho. (1878) 6 1. A. 87 = 
1 A. 688 (708-9) = 2 C. L. R. 193 = 3Sar, 807 = 

3 Sath. 529 

Ijmali Mahal — Share In — Possession of — Decree for. 

Partition of makal prior to — Rec<n>ery of substituted 

share allotted at — Right of — Mode of — Execution — Sepa> 
rate suit* 

An order of His Majesty in Council of 1915 restored a 
decree of a Sub-Judge of the year 1904 whereby a revenue 
sale of an ijmali mahal was set aside and po.ssession was 
given to the respondent and other holders according to the 


DECREE— (C^w/r/.) 

Ijmali Mahal— Share in— Possession of—Decree 

for — (Coutd.) 

shares which they respectively lield. Prior to the decree of 
1904 the mahal had been partitioned under the Bengal 
Estates Partition Act of 1897, but that fact was not brought 
to the notice of the Board. 

On an application made for execution of the order in 
Council and the decree of 1904, and for possession of the 
lands which had been substituted by the partition for the 
shares which the respondents had been entitled to before 
the partition, held^ affirming the High Omrt, that the decree 
of 1904 could l)e executed by giving tlie res|x)ndents respect- 
ively posse.ssion of the substituted shaies and that an 
application to the Judicial Committee to gel the decree varied 
was not necessary, nor was a separate suit to establish 
their titles necessary. 

The questions as to what were such substituted shares 
were questions which arose within the meaning r,f .S. 47 of 
the C.P.(’. of 1908 between the parties and relateil to the 
execution and satisfaction of the decree of 1904. (Sir John 

Edge.) Kai Baijnath Goenka 7'. Mahakaja Sir 
Ravaneshwar Prasad Singh. (1922) 49 I. A. 139 = 
IP. 378=20A. L. J. 650-(1922) M. W. N. 415 = 
16 L.W. 128 = 31 M. L. T. 43 = 36 C. L. J. 1 = 
26 C. W. N. 906- 24 Bom.L.R, 974 = 
A. I. R. 1922 P. C. 54 = 69 I. C. 180 = 

43 M. L. J. 124. 

Interest. 

—Decree — Interest not awaided by — Mortgage for — 

Validity— Executing Court — Interest allowed by — Interest 
not so allowed — Validity of mortgage as regards — Distinc- 
tion. .svc Mortgage— Interest not allowed bv 
DECREE— Mortgage for. ri878) 5 I. A. 78 (86) = 

3 C. 602 (609-10). 

Decree — J nterest not awarded by — Reareery of 

Right of — Mode of. 

In a case in which a decree is silent as to subsequent 
interest upon the amount decreed, the decree-holder Is, no 
doubt, not strictly entitled to an execution for interest calcu- 
lated for a period subsequent to the date of the decree ; but 
there is no reason why he should not recover interest as 
damages in an action upon the decree (85). 

It is not necessary to refer to the English decisions bear- 
ing upon the subject of recovering by action interest upon a 
judgment which cannot be levied by execution (85). (Sir 
Barnes Peacock.) SETH GOKULDAS GOPALDASt/. MURLI 

(1878)51. A. 78=3 C. 602 (609) = 2 C. L. R. 166 = 

3 Sar. 802=3 Suth, 515. 

Future interest— Decree silent as to — Recovery of 

Mode of. See MeSNE PROFITS — FUTURE PROFII'S 

Decree silent as to. (1875) 2 I. A. 219 (228) 

Rate of— Reduction by decree of— Benefit of — Right 

to — Strangers to decree claiming relief inconsistent with it 
— Right of. See INTEREST — DECREE — REDUCTION OF 
RATE BY— benefit OF, (1890) 17 I. A. 201(213-4) = 

18 C. 164(180). 

Kate of, up to date of decree. See INTEREST- 

DECREE -DATE OF. (1880) 7 I. A. 196 (211) = 

3 A. 91 (107). 

Issues — Point not recorded in. 

Declaration in decree as to — Power of Court. See 

PRACi'iCE— ISSUES— P oint not recorded in. 

(1861) 9 M. I. A. 39. 

Joint decree-holders— Difference in rights of. 

Decree providing for — Propriety. See MORTGAGE 

—SUIT TO ENFORCE— Decree in— joint decree^ 
holders. (1910) 37 I. A. 70 = 32 A, 296, 
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DECREE— 

Joint Property— Share in— Possession of— 

Decree for. 

—Partition of property prior to— Recovery of substi- 
tuted share allotted at— Right of— Mode of— Execution- 
Separate suit, .svy Decree— IJMALI Mahal. 

(1922) 49 1. A. 139 -1 Pat. 378. 

Judgment— Conformity between. 

--—^W^ss/ty~A/>^Y.‘nY of—EfTect on validity of decree. 

Where the decree, which was drawn up in conformity 
with the judgment, embraced the whole of the property in- 
cludetl in the plaint, although the Court held that the plain- 

tift was entitletl only to a share in that projxnty. //,/*/ that 

the decree could not be maintained (355). \sip- Jame^ \V 
Coivile). CHOWlJkV PUDlJiM SiNCH KCEK OOOFV 

Singh. (1869) 12 M. I. a. 360 = 12 W.R. p. C- 1 = 

2 B. L. E,. P. C. 101 2 Suth. 219 - 2 Sar. 447. 
Keeping alive of— Duty of. 

—Assiif/iment of decree — At^reenient for—/)iity after, 

and before transfer by assignment in vaitinc^. 

After an agreement to assign a decree and before tlie 
transfer of the decree by an assignment in writing, the duty 
of keeping the decree alive is that of the assignor and m>t of 
the assignee (112). {Sir Jobn Ed <re), JaTINDRa Nath 
Hasu 7'. Pevkr Devk Dehi. (1916) 43 I. A. 108 = 

43 C. 990 (1000) -24 C. L. J. 67 = 20 C. W N 866 = 

20M. L. T. 25=(191G, IM. W. N. 403 3L.W 563 = 
18 Bom. L. R. 609 14 A. L. J. 627 -- 34 I. C.69 = 

31 M. L. J. 248. 

Later and earlier decrees in same suit. 

—Merger of latter in former— Doct line of. See 

M(;rtgagk-Sui'1' to en force -Decree in— 

Decree, etc. (1915) 42 I. A. 171 (175-6) = 

37 A. 485(494). 
Legal Representative. 


Decree against. See Legal REPkESENTA'ri VK. 

Merger— Doctrine of— Applicability. 

Earlier and later decrees in same suit— Merger of 

former in later. Se' MORTG.AGE— SUIT TO eNI ORCK— 
Decree in — Ex parte Decree, etc. 

(1915) 42 I. A. 171 (175 6) 37 A. 486 (494). 

Mesne Profits. 

Claim to — Plaint — Body of, and schedule to — Des- 
criptions of claim in— Conflict between— Period for which 
plaintiff entitled to a decree in case of. See MeSNE Profits 

—Past profits— Period for which, recover ablf. 

(1881) 8 I. A. 197(202, 206) = 8 C. 178 (186. 189). 

Decree — Profits not awarded by. .SV*- Mesne PRO- 
FITS — Decree — Profits not awarded bv. 

Future profits— Decree silent as to — Recovery of— 

Mode of. See MF.SNE Profits — Future profits. 

(1876) 21. A. 219(228). 

Jdabiiity under decree for—Ej^ecution order decid- 

ing — Nature of — Account — Liability for — -Decree declar- 
ing — Final decree or interlocutory order. 

In execution of a decree awarding future mesne profits, a 
question was raised as to the periixi for which the deciee* 
holder was entitled to such profits, whether it was three 
years from the date of the original decree, or three years 
from the date of the decree on appeal affirming such decree. 
An issue was framed on this point, and it was arranged 
that the issue should be treated as preliminary to taking 
accounts. The District Judge accordingly tried that issue 
separately, and decided that the decree-holder was entitled 
to profits only for three years from the date of the original 
decree. Held, that his decision was a final one in its 
essence, that the order emlxxlying such decision was a decree 


DBCRBE — {Contdf) 

Mesne Profits— (C^jw/rf.) 

within the meanini; of S. 2 (2) of the Code of 1908, and 
that It was appealable under S. 96 thereof (212-3). 

There is not any need to rely, as the High Court did, 
upon the accident that the District Judge took the conveni- 
ent course of trying the liability to account in a separate 
issue and deciding it in a separate judgment. His decision 
IS a final one in its essence, and would be so equally whether 
It stood alone or was combined with decisions on other 
points. It resembles in principle a decree for account made 
at the hearing of a cause, which is final against the party 
denying liability to account, and is appealable, though it is 
also in another way interlocutory and may result in the 
exoneratifjii of the accounting party, or even in the award 
of a balance in his favour. And it can make no difference 
in of principle whether the tiecision be in favour of or 
against the liability to account. It is equally final in its 
effect, and as such equally open to appeal (213). {Lord 
L/obliouse). Raja Bhup indau Bahadur Singh v 
Bum Bahadur Singh. (1900)27 1. A 209 = 

23 A. 162 (156 7) = 6 C. W. N. 62 = 

2 Bom. L. R. 978 = 7 Sar. 788 - 10 M. L. J. 290. 

Minor. 

Decree against— Sale in execution of— Suit for 

declaration of invalidity of — Maintainability— Guardian 
ad litem duly appointed — Non-repre.sentation by— Suit 
based on. .SVc- HINDU J.AW— MINOR— DECKFE AND 
EXECUTION SALE AGAINST. (1909) 36 I. A. 168 (176) = 

^ 31 A. 672(682). 

Money —Decree for— Decree holder under. 

Property of jnd gment debtor if vested in, by idrtne 

! of such decree, 

A decree for money does not ve.st in a judgment-creditor 
any portir>n of the property of his judgment debtor. It 
gives him a riglit to have the judgment executed, but until 
execution the property of the judgment-debtor does not vest 
in the judgment creditor simply by virtue of the judgment. 

I hat is so according to the law of this country, and it is also 
the case under the (’. P. ('. of 1859, which is the law in force 
in India (248). {Sir Parnes Peacock). MiRZA MAHOMED 

AG A ali Khan Bahadoor The Widow of Balma- 
KUND. (1876) 3 I. A. 241 = 26 W. R. P, C. 82 = 

3 Sar. 648 = 3 Suth. 330 = Bald. 64- 

B. & J'sNo.42(Oudh). 

-Sint by, to reccn-er property of j udgment'debtor 
from persons in possession of it—A/aintainability. 

I he proper mode of enforcing a money decree is that 
pointed out by the Code of Civil Procedure, namely, by exe- 
cution and attachment and sale, or by execution and attach- 
ment, and the apix)intment of a Receiver under S. 243 of 
C. P. V. of 1859 to collect the property, and not by bringing 
an action against the debtors of the judgment-debtor, or 
those who hold his property (251-2). A judgment credi- 
tor has not by virtue of the judgment, without execution, a 
right to the property of the judgment-debtor, whether it 
consists in lands, in moveable property, or in debts He 
does not by virtue of his Judgment become entitled to the 
property of his judgment-debtor, and a suit by him for its 
recovery from the persons in whase hands it is not main- 
tainable (248). {Sir Barnes Peacock), MIKZA MaHOMED 

aga Ali Khan Bahadoor r-. The Widow of Balma- 
KUND. (1876)31. A. 241 = 26 W. B. P. 0. 82 = 

3 Sar. 648=3 Suth. 330 = Bald. 64= 

B. & J’sKo. 42(Oudh). 

Money paid under — Becovery of — Bight of — 

Mode of. 

• Decree pp'ior subsequently rei’ersed on appeal — Decree 

made on basis of ■^Mcmey paid under — Appellate decree not 
ret ersing or superseding that decree — Effect. 
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Money paid under— Bocovery of — Bight of— Mode 

A Zamindar instituted a suit against his tenants to en. 
force the acceptance of pattas tendered hy him for FusHs 
1314 and 1315 fixing rent on the produce sharing system. 
That suit was dismissed by the Revenue Court on the 
ground that there had been a conversion of the asara rates 
(produce-sharing system) into cash payment in Fusli 12h3, 
which was confirmed in Fusli 1292, and had been acted upon 
ever since, that that conversion was a permanent arrange- 
ment, and that the Z.iinindar was not therefore entitled to 
impose on the tenants pattas on the asara basis. Its decree 
was affirmed on appeal by the District Court, but was revers- 
ed by the High Court, the High Court holding that the 
pattas tendered by the Zamindar were proper pattas and 
that the tenants must accept them. The High Court 
decreed the suit. On further appeal, the Privy Council set 
aside the judgment and decree of the High Court on the 
ground that the High Court was precluded in second appeal, 
from interfering with the finding of fact of the('ourts below 
as to the nature ot the arrangement in Fusli 1282, and re- 
mitted the case to the Revenue Court for the drawing up of 
a proper decree and dealing with any other questions that 
might be outstanding between the parties. 

Pending the appeal to the Privy Council aforesaid, the 
Zemindar instituted similar suits for arrears of rent in respect 
of Fuslis 1316 to 1322, and decrees were made in all of them 
against the tenants upon the basis of the decree of the High 
Court in the prior suit. No application was made by the 
tenants for stay of trial of any of the suits pending the dis- 
posal of theapi^eal to the Privy Council 

In suits instituted by the tenants after the disposal of the 
Privy Council to recover back the excess an.ounts realized 
from them in'execution of the decrees in the suits brought 
by the Zemindar for the rents of Fuslis 1310 to 1 322, the 
High Court held, on the authority of the decision in 10 M. 
I. A. 203, as interpreted by I. L. R. 3 C. 30 F. 15., that, on 
reversal of the decree of the High Court by the Privy Council 
in the first suit by the Zamindar, the tenants became entitled 
to recover the excess amount recovered from them in execu- 
tion of the decrees in restxjct of Fuslis 1316 to 1322. 

Held, reversing the High ('ourt. that the tenants’ suits 
ought to have been dismissed. 

The decrees or judgments executed against the tenants 
were neither reversed nor superseded by the judgment of 
the Board in the first suit by the Zemindar. That judg- 
ment did not deal with anything but ihe actual subject 
matter of the case before their Ixjrdships. In fact, the only 
point decided was that the High Court, under the circum- 
stances, had no power to reverse the decisions of the Sulx)r- 
dinale Courts. 'I'he facts in the case of lO Moore were 
entirely different. {Lord Carson.) BOMM.\DEV.\KA 

Naganna Naidu f. Rani Venkatappayya. 

(1923) 60 I. A. 301-46 M. 896 = 21 A. L. J, 726- 

A. I. B. 1923 P. C. 167 - 18 L. W. 913 - 
25 Bom. L. E. 1290 - (1923) M. W. N. 654 = 
S3 M. Ii. T. 262 =28 C. W.N. 668 = 39 C. L, J. 312 = 

76 I. C. 694 = 46 M. L. J. 667. 


■ Hitle^Execption in cases of dependent and snhordi- 
natc decrees snbsetjncntly rraersed in ulterior proeecdinj^s — 
Mode of recovery in such eases. 

/^.claiming to Ih; entitled to the estate of his uncle, insti- 
tuted a suit in 1821 against A', a debtor to the uncle’s estate, 
to recover a lx)nd-debt. Pending that suit, and in 1827, 
one T , (the original respondent to the appeal l>efore their 
lordships) sued D for recovering one-half of the estate of 
the uncle to which he (T') claimed to be entitled, and com- 
promised the suit, thereby becoming entitled to a six-atina 
share of the debt due from S, Subsequently in 1829 the 


DECBEE— 

Money paid under— Becovery of— Sight of— Mode 

of — {Contd.) 

suit against S was also compromised, but without the pri- 
vity of 7’, to the effect that S should pay a certain sum at 
the end of three years without interest and that, in default 
of payment, D should be at liberty to proceed and realise the 
amount. In that state of circumstances, /', in 1835, insti- 
tuted another suit against D seeking to recover from him 
the six-anna share of S's bond-debt, and of the interest upon 
it up to 1821, and leserving the right to bring another suit 
for his share of subsequent interest. By its decree the 
Sudder Court ordered, in 1842, D to pay T the entire 
amount of that suit. From that decree D appealed to Her 
Majesty, and in 1849 obtained a reversal of that decree, the 
case being remanded to India with the direction that 
D was liable to T for a six-anna share of what he, D, had 
received or might thereafter receive, without his wilful 
default, from S. Pending that apj>eal to England, T insti- 
tuted a fresh suit against D to recover the interest which he 
had reserved the right to himself to sue for in his above 
suit, and obtained a decree under which was compelled to 
make payments. Application for review of this last decree, 
made after the receipt in India of Her Majesty’s order, 
having been refused, D instituted the suit out of which the 
apijeal arose to recover the moneys he had been compelled 
to pay in execution. 

Held, that the decree obtained by T against D was super- 
seded by the order of Her Majesty in Council pronounced 
in the year 1849. and that D was, therefore, entitled to 
recover the amount paid under that decree (212). 

It was plainly intended by the order of Her Majesty in 
(’ouncil that all the rights and liabilities of the parties 
should be dealt with under it, and it would be in contraven- 
tion of the ortler to permit the decrees obtained by T pend- 
ing the appeal on which it was made to interfere with this 
purpose. Moreover, the decrees now uiuler appeal rest on 
precisely the same cause of suit as the original decree which 
was reversed by the order of Her Majesty in Council. The 
plaint in the case on which the original decree was recovered 
describes the interest recovered by the decrees under appeal 
as part of the same cause of suit, separated only for the 
convenience of 7’, and the decrees under appeal, therefore, 
were mere subcjrdinate and dependant decrees, and their 
Lordships do not think that these decrees can l>e held to 
have remained in force when the decree on which it was 
dependent had been reversed (212). {Lord Justice Turner.) 
Sh AMA PURSHAD KOY v. IIURKO PURSHAD KOV. 

(1865) 10 M. I. A. 203-3 W. B. P. C. 11 = 2 Suth. 103. 

— There is no doubt that, according to the law of this 
country, — and their Lordships see no reason for holding that 
it is ollierwise in India — money recovered under a decree or 
judgment cannot be recovered back in a fresh suit or action 
whilst the decree or judgment under which it was recovered 
remains in force; but this rule of law rests upon this ground, 
that the original decree or judgment must be taken to be 
subsisting and valid until it has been reversed or superseded 
by some ulterior proceeding. If it has been so reversed or 
supersedetl, the money recovered under it ought certainly to 
be refunded and is recoverable either by summary process, 
or by a new suit or action. The true question, therefore, in 
such cases is. whether the decree or judgment under which 
the money was originally recovered has been reversed or 
superseded (211 2). {Lord Justice Turner.) SHAMA 
PuRSHAi) Roy v. Uurro Pl’rshad Roy. 

(1866) 10 M. I. A. 203 - 3 W. E. P. C. 11 = 2 Suth. 103. 

-Money recovered under a decree or judgment cannot 

be recovered back in a fresh suit or action whilst the decree 
or judgment under which it was recovered remains in force; 
but this rule of law rests upon the ground, that the original 
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Money paid under— Recovery of— Right of— Mode 

of — {Co)iti! .) 

Liccrec or judgnient must be taken to be subsisting and valid 
until it hus l)een leversed or superseded by some ulterior 
proceeding. If it lias been reversed or superseded the money 
recovered under it ought ordinarily to be refundeeb and is 
recoverable either by summary processor !>>' a new suit or 
actitai. 1 he true question, therefore, in such cases is, whe- 
Ihei the tlecree or judgment under which the money was 
originally recovered has been reversetl or superseded ? {Lord 
Carsofi.) HOMMADEVAKA NaGANNA N\I1)U KaNI 

Venkatapfayva. (1923)50 1. a. 301-46 M. 895- 

21 A. L. J. 726=- A. I. R. 1923 P. C. 167- 
18 L. W. 913-25 Bom. L. R. 1290- 
(1923) M.W.N. 554-33 M.L.T. 262 = 28 C.W.N. 568- 

39 C. L. J. 312-76 I. C. 594-45 M. L. J. 657. 

Operation of— Effect on. 

Appeal from decree— Di.'^missal of. Atv DECREE— 

Appeal i-kom — Aekikmance on. 

Part of — Appeal only from. 

'Scope of appeal hi case of. 

An appeal from part of the decree only does not open to 
the respondents the whole decree (421). { Lord Kin t,rs^ 
doion.') Myna Boyke r . OO'PARAM. 

(1861) 8 M. I. A. 400-2 W. R. 4-2M. H. C. R. 196 = 

1 Suth. 452 = 1 Sar. 797. 

Party to. 

JJeclaratioii that decree is not Idndini^ on — Suit by 
hun for — Maintai nability. 

A mortgage suit was decreed ex parte against the mort- 
gagor and his two sons in 1897, and an order absolute was 
made in 1900. It was set aside against one of the sons 
under S. 108 of C. P. C. of 1882, and a retrial of the suit 
was ordered as regards that son alone, the decree being held 
to be final as against the other son and the mortgagor. On 
the retrial, a decree was passed in 1902 in plaintiff’s favour, 
which, notwithstanding the decree of 1897, purported to Ix.* 
against all the members of the family. On an application 
by the plaintiff for an order making the decree of 1902 ab- 
solute against all the defendants, the son of the mortgagor 
against whom the decree of 1897 was lield to I)a\e lx.conie 
final, raised the objection that the decree of 1902 could not 
stand against him in face of the decree of 1897. His objec- 
tion was, however, ultimately ovenuied. and an order 
making the decree absolute was made in February, 1908. 

In a suit subsequently brought l)y him for a declaiation 
that he was not a party to the decree of J902 and that lie 
was not Ixjuiul by it, 

Lfeldy that the decree of February, 1908 sufliciently co 
vered each and all of the points urged in the suit, that the 
case under which those objections were brought foiward 
Was eonipelenlly before the court, which had jurisdiction to 
entertain them ; and that, e\en if the court had decided 
wrongly, a fresh suit on matters already completely settled 
by law was unsustainable (174-5), 

It is not oj)en to suitors in India, who bnve exhausted 
the remedies competent to them, and after final decree has 
been obtained against them, to institute a fresh suit, or 
series of suits, the object of which is to dtclaie that a decree, 
competently and with adequate jurisdirtion ((btained therein, 
is not applicable to them, although they are named in that 

decree. This procedure is radically incompetent (175). 3'his 
suit is equivalent to a suit for the recission and destruction 
of a former decree of a competent court. That recission and 
destruction could be obtained on the ground of fraud “prac- 
tised on the Courts below” ; but fraud has Ijeen eliminated 
from the case. Accordingly these proceedings are a mere 
colour for a fresh suit on matters already competently set- 
tled by law (176). {^Lord Shav.u') KajW'aNT PKASAD 


DECREE- — {Contdf) 

Party to— 

Pande 7'. Kam Katan GlR. (1916) 42 I.A. 171 = 
37 A. 486(493-4) = 20 C.W.N. 36 = (1916) M.W.N. 73= 
2 L.W. 671 = 18 M. L. T. 173 = 17 Bom. L. E. 764= 
13 A. L. J. 937 = 30 I. C. 849 = 29 M.L J. 166. 

-Evidence given by, and on behalf of, fatal to his case 

—Decision in his favour ignoring— Validity. EVIDENCE 

—Party— Evidence given by, etc. 

(1926) 53 I. A. 24 (35) = 6 Pat. 312. 
Payment directed by. 


Aa' Decree— POSSESSION— Decree for— Pay- 
ment, ETC. 

Payment of amount of— What amounts to. 

Set off of that decree against decree held by judg- 
ment-debtor — Consent order of— If amounts to. See C.P.C. 

OF 1908— s. 64 — Money aitached. 

(1881) 8 I.A. 66(74-6) = 7 C. 107(117-8), 

Plaint— Body of, and Schedule to — Descriptions of 
claim in— Conflict as to— Property passing under 

decree in case of. 

Mesne profits — Past profits — Claim for — Period of 

— Descriptions of — Conflict as to. Sec MeSNE PROFITS 

I —Part Promis— Period for which, recoverable. 

(1881) 8 I.A. 197 (202, 206)= 8 C. 178(186, 189). 

Property sued for— Descriptions of — Conflict as to. 

See Decree— Proper'i'y sued for. 

(1880) 7 C. L. R. 404. 

Plaintiff with title— Suit by — Persons deriving title 

from him joining as plaintiffs in. 

Decree in case of. A^r DECREE— CO-PLAIN'J'IFFS. 

Possession — Decree for. 

{See also l^OSSESSIUN — DECREE FOR). 

“ encumbrances created by judgment debtor— Indem- 
nity to decree-holder against — I’rovision in decree for 

Effect — Rights of parties on. See Par j itjON — DECREE 

FOR— Encumbrances, etc. (1926) 24 L.W. 139. 

Payment directed by, as condition of rcCiTJcry of 


possession — JLcposit into Court of — ccessity — Payment to 
deerec-holder in person — Snffieiency of, 

A decree olUained against the defendant in a suit provid- 
ed as follows: — "The plaintiffs will ha\e si.x months with- 
in which to pay their share /.t\, 10/ 1 ()tha of the Ks. 1,250 
aiul the Rs. 1,200, with the adtied interest as directed in 
the lower Court’s judgment. If within 6 months the plain- 
tiffs pay the sums tlue from them they are to recover pos- 
session of the land in suit. But if within that time the 
plaintifls do not pay the sums clue from them then the suit 
to stand dismissed w ith costs.” 

//eld, that the condition as to payment iinjjosed by the 
decree would be satisfied by a payment to the defendant in 
person, which he accepted ; and that it would equally 
satisfied by a payment intoC'ouil. (Lord SaPrsen.) MAHO- 
MED RAHIMTULLA V. ESMAIL ALL.AKAKHJA. 

(1924/61 I.A. 236f240/-48 B. 404 = 
26 Bom. L. R. 549-22 A.L.J. 931 34 M.L.T. 99 = 
(1924) M. W. N. 422- A. I. R. 1924 P.C.133 = 
29 C.W.N, 681 - 80 I.C. 411 - 46 M.L.J. 667. 

Payment directed by, as condition ol rcctn’cry of 

possession — Mort’^aj^ec from plaintiff prior to decree — 
Deposit by — Jiff eel of — Pene/it of — Persons entitled to — 
Withdrawal frandnlcnt by him subsequently to defeat right 
of one of Persons entitled to benefit of payment — Deposit 
subsequefit by that person-^Effect. 

The decree in a suit for possession of property provided 
that, if the plaintiffs should pay a .specified sum to the de- 
fendant within 6 months from the date of the decree, they 
were to recover possession of the suit property, and that in 
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DECBEE— (Cw//a'0 

Possession — Decree for—{Co/tii/.) 

default the suit should stand dismissed with costs.Within the 
6 months fixed by the decree. who had, prior to decree, 
obtained a mortgage of the share in the suit property of one 
of the plaintiffs, deposited into court the amount re- 
quired to be paid by the decree. The respondent was a 
purchaser of the entire interest of the plaintiffs in the suit, 
his purchase being subsequent to decree. To defeat the 
rights of the respondent, D, acting in collusion with the 
defendant in the suit, applied for the withdrawal of the 
deposit made by him. Notwithstanding respondent’s oppo- 
sition, the Sub-Judge allowed D to withdraw the deposit, 
and ZP did withdraw the deposit. Thereupon the respondent 
offered to pay the amount deposited by him to the defend- 
ant on the footing that such payment should be treated as 
equivalent to the payment made by D. The High Court, 
reversing the Sub-Judge, allowed the respondent an oppor- 
tunity of paying the money within a specified short period, 
such payment to be treated as w ithin the period of 6 months 
allowed by the decree. 

Ileld^ that the order made by the High Court was the 
only method by which the position which had been invert- 
ed by the defendant’s action could be restored so as to do 
justice between the parties. 

ZJ’s right to withdraw the deposit made by him would 
have been absolute if no other interests but those of him- 
self and the defendant had been in question. The real ob- 
ject of his withdrawal was, however, to defeat the claims of 
the respondent, the only other person that had an interest 
in the condition exprcssetl in the decree being satisfied. The 
Ijenefit of the deposit having been made before the expiry 
of the time limit necessarily enured to all parties having an 
interest in the condition l>eing satisfied. {Lord Suhi'cseu^ 

Mahomed Rahimtulea v , Esmail Allakakhia. 

(1924)61 I.A. 236 (240-1)^48 B. 404- 
26 Bom. L.R. 649 - 22 A.L. J. 931-34 M.L T. 99 = 
(1924)M.'W.N. 422-A.I.R. 1924 P.C. 133 = 
29 C.W.N. 684-80 I.C. 411 = 46 M.L.J. 667. 

Payment directed by^ as condition of fcc<n>ery of 

possession — Afortgagee prior to suit of suit property from 
plaintiff — Payment by — Right of — Validity. 

The decree in a suit for possession of property provided 
that, if the plaintiffs should pay a specified sum within 0 
months from the date of tlie decree, they were to recover 
j)ossession of the suit property, and that in default their suit 
should stand dismissed with costs. One of the plaintiffs 
had prior to the date of the decree mortgaged his share of 
the proi)erty involved therein to one 1), not a parly to tlie 
suit. The mortgage deed in his favour expressly authorised 
him to charge on the mortgaged property any expenses 
which he might lie required to make for his protection. 

Held., that J) had an absolute right in a question with the 
defendant in the suit to make the deposit in the protection 
of his own properly and so prevent his security from becom- 
ing valueless. {Lord Salvcsenf) MaHOMED KAHIM- 
TULLA z\ ESMAIL AI.I.ARAKHIA. 

(1924) 61 I.A. 236 (240) = 48 B. 404 - 
26 Bom. L.R. 649 - 22 A L J. 931 = 34 M.L.T. 99 - 
(1924) M.WN. 422 = A.I.E. 1924 P.G. 133- 
29 C.W.N. 684 = 80 I.C. 411 -- 46 M.L J. 667. 

Ryots or tenants — Possession of — Reservation in 

decree as to^^cope of-^lncumbrances pendente lite — Putni 
granted pendente lite — Resenmtion if cavers. 

The final decree in a partition suit declared the respon- 
dents entitled to the possession of the property in dispute 
against the judgment-debtors of that partition decree with- 
out “disturbing the possession of any of the ryots and other 
tenants.” The judgment-debtors had, during the (jendency 
of that suit, granted putni tenure of that property to the 
appellants btnami fur themselves. 


DECREE— (C^^«/^/.) 

Possession— Decree tQt—{Coutd.') 

Heldy that under the decree the respondents acquired an 
absolute title to the property unencumbered by any putni 
rights in the appellants. {Sir Barnes Peacock.) PkOSONNO 

Gopal Pal CHowDRVt'. Brojonath Roy Chowdry. 

(1876) 3 Suth. 340 = Bald. 82(86) = 26 W.R. 93. 

— — Unconditional decree— Claim in Courts below' to — 
Privy Council appeal — Decree conditional on payment of 
binding debts — Claim to— Allowance of. See POSSES- 
SION— DECREE UNCONDITIONAL FOR. 

(1913) 40 I.A. 106 (111) = 35 A. 211 (220-1). 

Validity — Plaintiff without title — Defendant with 

possessory title — Agreement between plaintiff and real 
owner (made a defendant) to divide suit property — Effect. 

See POSSESSION— Suit for— POSSESSORY Title. 

(1866) 10 M.I.A. 611 (629). 

Possession— Exclusive of piece of water lying 

between two estates 

Possession of — Cross-suits between owners of estate.s 

for- Failure of either to prove exclusive j:o.ssession — Pos- 
session found to be between the two — Decree fur possession 

of moiety to each in case of. See BOUNDARY DISPUTE 

CROSS SUITS, ETC. (1890) 17 I.A. 62 = 17 C. 814. 

Possession— Immediate possession of some 
items and possession of other items after 

ascertainment thereof. 

Decree granting— Execution, as regards former 

before ascertainment of latter. Sec PRiVY COUNCIL 

APPEAI^DECREE IN— Executabiuty. 

(1870) 13 M. I. A. 490 (496). 
Possession under— Rightful or wrongful. 

Reversal subsequent of decree— Effect. Sec POSSES- 
SION-WRONGFUL POSSESSION. 

(1893) 20 I. A. 160 (163)-21 C. 142. 

Possessory right— Person only with— Declaration 
of title and injunction against trespasser— Suit for. 

Decree in -Form of. Sec SPECIFIC ReLIEE ACT 

— S. 42— CASES UNDER— Trespasser. 

(1893) 20 I. A. 99 (106-7) = 20 C. 834 (842 3). 
Property sued for— Descriptions of. in body and 
schedule of plaint— Variation between. 

— Decree in case of~Property passing under. 

A Hindu widow executed a mortgage in favour of P of 
‘■mouzah //” and of “niouzah //, original with dependency " 
whicli appertained to the estate of her deceased husband, 
y^’s son, 6', instituted a suit upon the mortgage against the 
widow alone, and prayed for the recovery of possession of 
the mortgaged properly after foreclosure of the niortgage 
and for a mutation of names. The reversionary heirs of 
the last male owner intervened in the suit, and a decree 
was given against them for the plaintiff. In the Schedule 
to the plaint in that suit mouzah B was described as 
"mouzah /.f, usii with dakhili, that is, niouzah and 
mouzah J/,” but in the body of the plaint it was described 
simply as mouzah B ; in other words, the description 
in the body of the plaint followed Ihe description in the 
mortgage deed. The other mouzah included in the mort- 
gage, namely, mouzah //, was, however, described even in 
the Ixicly of the plaint, as “mouzah //, original with depend 
ency,’’ consistently with its description in the mortgage 
deed itself. The decree in the suit ordered “that the shares 
of the disputed mouzahs do come into the ixissession of the 

plaintiff.” 

In a suit subsequently brought by the reversionary heirs 
for an adjudication of their right to and possession of niouzah 
A/, the question was whether the decree in the former suit 
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Property sued for— Descriptions of, in Ijody and 
schedule of plaint— Variation between— 

alfcctecl niouzali .1/, and whether the subsequent suit was 
barred by the said decree. 

It was found, as a fact in the subsequent suit, that mouzah 
B and mouzah J/ were not usii and dakhili, but that they 
were two separate and distinct niouzahs. 

affirming the High Court, that the suit was not 
barred by the decree in the former suit. 

Tlie description in the body of the plaint in the former 
suit, and not that in the Schedule, was that upon which the 
court was called upon to adjudicate. The former suit was 
not intended to include, and did not include, anything which 
was not included in the mortgage, and the decree therein did 
not affect mouzah M. {Sir Barnes Peacock.') HaBOO HeT 

Narain Singh re Haboo Kam Pekshad Singh. 

(1880) 3 Suth. 783-7 C.L.R. 404 = Bald. 367. 

See also Mesne Profits — Past Profits — 

Period for which, allowed. 

(1881)8 1. A. 197(202, 206) -8 C. 178 (185, 189). 

Relief admitted by opponent. 

— —Incorporation in decree of — Necessity. See DECREE 

—admitted rights. (1916)43 I. A. 243(248-9)- 

44 C. 87 (96). 

Relief granted by— Specification of. 

Necessity. Sec MORTGAGE — KeDEMP'I’ION OF 


Suit for, and for possession— Decree allowing. 

(1876) 3 Suth. 298(300). 
Omission as regards — Keniand of case on ground of. 

See Appeal— Remand in — Grounds —Decree- 
Relief GRANTED BY. (1876) 3 Suth. 298 (300). 

Relief not awarded by, and obtainable only 

in fresh suit. 

Ai^rcement hy jud'^fnent dchtor to :^ive tn cxccntion — 


Validity and enforceahility of. 

Pending an apireal against a decree for possession and 
past profits, the lower court stayed execution on condition 
of the defendant giving a security bond t(j the court under- 
taking to account in the suit itself for profits subsequent to 
the institution of the suit not awardee' by the decree. The 
defendant gave such a Ixrnd without raising any objection , 
and execution was thereupon stayed. Under the law, as it 
was then accepted, however, such profits were recoverable, 
not in execution proceedings, but by a separate suit. 

In proceedings taken for the recovery of the said future 
profits in execution, the defendant contended that the plain- 
tiff’s remedy was by a separate suit. 

Held, that the case fell within the principle laid down 
and enforced by the Judicial Committee in the case of 
Pisani v. Attorncy Gvncral of Gibraltar, L. R. 5 P. C. 516, 
in which the parties were held to an agreement that the 
questions between them should be heard and tielermined by 
proceedings quite contrary to the ordinary cursns curtec 
(233-4). (Sir James Ilk . Colvilc.) SaDASIVA PiLLAI c/. 

Ramalinga Pillal (1876) 21. A. 219-3 Sar. 519-^ 

16 B. L. R. 383 - 24 W. R. 193 - 3 Suth. 190. 

AtOiVrd of, in execution — Jurisdiction — Absence or 

irregular exercise of. 

In this case |x;nding an appeal against a decree for 
possession and past profits, the lower Court stayed execution 
of the decree on condition of the defendant executing a 
security bond undertaking to account for the profits sub- 
sequent to suit not awarded by the decree in that suit itself. 
In proceedings taken in execution of the decree for the 
recovery of such future profits, the defendant contended that 
the decree not having awarded such profits, they were not 


DECREE — (Contdf) 

Relief not awarded by, and obtainable only in 

fresh sait— {Could.) 

recoverable in execution, and that the plaintiff’s remedy was 
by a separate suit. The Civil Judge overruled the objec- 
tion and held that by virtue of the defendan’ts undertaking 
the profits in question were recoverable in execution. With 
reference to this question, their Ixirdships made the follow- 
ing observation : “The'eourt here,, had a general jurisdic- 
tion oyer the subject-matter, though the exercise of that 
jurisdiction by the particular proceeding may have been 
irregular (233). (Sir James W. Colvile.) SaDASIVA 

PiLLAi 7/. Ramalinga Pillai. (1876) 2 1. A. 219^ 
16 B.L.R. 383-24 W.R. 193-3;Sar. 619 = 3 Suth. 190. 

Reversal on appeal of. 

Grounds. Sec DECREE— APPEAL FROM— ReVER. 

sal on. 

Party in possession under— Revenue paid hy, prior 

to reversal— Recovery from opponent of~I<ight of. See 
CONTRACl’ ACT — SS. 69, 70 — DECREE REVERSED ON 
APPEAL. (1893) 20 I. A. 160 (163-4) = 21 C. 142. 

■ Possession under decree prior to — Rightful or wrong- 
ful. Sec Possession — Wrongful possession- 

decree SUBSEQUENTLY REVERSED. 

(1893) 20 I. A. 160 (163) = 21 C. 142. 

Setting aside of. 

PVaud in.robtaiiiing decree — Setting aside on ground 

of. Sec Decree— Fraud in ob'jwining— Seiting 
ASIDE OF Decree. _ 

Suit for — Maintainability — Conjpetent Court — 

Decree of, irregularly . passed. Sec JURISDICTION — 

Absence of— irregular exercise of. 

(1916) 42 I. A. 171 (176) = 37 A. 486 (494 6). 

Several decrees in same suit. 

-Merger of earlier in later — Doctrine of. Sec DECREE 

—Merger. 

Suit— Events subsequent to. 

- Decree on foot of — Grant of— iToprieiy. Sec HINDU 

Law— Rf.veksionkk- -PRE vSUMPriVE Reversioner— 

M IDOW — ALIENA'IION BY— POSSESSION OF PROPERTY. 

SUBJECT OK. (1871) 14 M. I. A. 176 (193) 

Title— Declaration of, 'and injunction against 
trespasser — Suit by person with only possessory 

right for. 

Decree in — Form of. See SPECIFIC RELIEF ACT— 

S. 42 — Cases under— '1'kespa.ssek. 

(1893) 20 I. A. 99 (106 107)- 20 0. 834(842-3) 

Trespasser— Declaration of title and injunction 

against — Suit for. 

Decree in — Form 'of — PlaintiffTwitli only possesaory 

right. Sec SPECIFIC RELIEF ACT— S. 42— CEASES UNDER 

—Trespasser. (1893) 20 I. A. 09(106-7) = 

20 C. 834(842-3). 

Unascertained sums— Set-off of one of, against 

another. 

JJccrcc based on — Validity. 

The Court has set off one unascertained sum againat 
another unascertained sum. It seems to their Iz^rdshipa 
that this mode of settlement, if suggested to the parties. as 
a compromise, might perliaps have been, with their assent, 
a fit end of the litigation ; but they think it cannot properly 
Ije made the basis of a decree Ijetween hostile litigants, and, 
therefore, that the decree so founded ought not to stand m 
its present shape (386.) (Sir Montague E. Smith.') MUSST. 

bebee Bachun V . Sheikh Hamid Hossein. 

(1871) 14 M. I. A. 377 = 17 W. R. 113 = 10 B. L.K. 45- 

2 Suth. 631= 3 Sar.^9. 
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D£CB>£!B — iX^oHcid^ 

Validity of. 

—Defendant deceased— Legal representative real of— 
Omission to implead — Effect. See EXECUTION SALE — 

NULLITY— Irregularity— Legal representative, 

ETC. 

Judgment-debtor’s right to dispute — Estoppel, See 

Evidence Act, S. Il5 — Cases under — Consent 

DECREE. 

Minor not properly represented in suit — Decree in 

case of. See EXECUTION SALE— NULLITY— IRREGU- 
LARITY— MINOR NOT PROPERLY REPRESENTED, ETC. 

(1904) 32 I. A. 23 (26) = 32 C. 296 (314-5). 

Person not party to suit or properly represented on 

record — Decree against. See EXECUTION SALE — NULLITY 

—Irregularity— Persons not parties to pro- 
ceedings, ETC. (1904) 32 I. A. 23 (33) = 

32 C. 296(312). 

Variation of, in appeal to avoid misconception. 

See Decree— Appeal from— Variation of 

DECREE IN, ETC. 

Water-course— Artificial water course on 

neighbour’s land. 

Water flowing to one’s own land through — Infringe- 
ment of — Suit for — Decree in — Form of- Sec WATER- 
COURSE— .\K'I’IFICIAI. WA'J EK-COURSE — NEIGHBOUR’S 

LAND. (1878) 6 I A. 33-4 C. 633. 

Zur i peshgi lease— Possession and mesne profits 

on— Decree for. 

Execution sale of right and title of lessee under 

lease — Purcha.ser at — Mesne profits due under decree — 
Right to — Decree not attached or sold. See EXECUTION 

Sale — PURCHASER at— right of— Zur-i-peshgi 
lease. (1880) 6 C. 213. 

DECBEE HOLDEB. 

See Execution Sale — Purchaser at— De- 
cree-holder AND Ai^o Judgment debtor. 

DEED. 

Admission in— Effeci'. 

Affirm and disaffirm. 

Agreement. 

Alteration of. 

Amount kecoverahi.e under— Stamp on deed 

INSUFFICIEN'l'. 

Ante-nuffial agreement. 

Ante nuptial seitlemenf. 

Approbate and reprobafe. 

Are.v- Boundary— Conflic'f between — Which 
prevails. 

Assignment. 

Attestation of. 

Attestors to. 

Authenticity of. 

Bond. 

Boundary— Area-Conflict between. 
Cancellation of. 

(-Consideration for. 

Construction of. 

Custody proper of. 

Date of. 

Deceased— Deed by. 

pECLARA'FlON OF INVALIDH V OF. 

Deeds different. 

D^criffion of property in— mistake as to— 
Lvidence. 

Earlier and later deeds 
Efkeci' of. 


536 

DEED —{ConUL') 

Ejectment suit— Right of— Deed barking. 
Enforceability of. 

Escrow. 

Estate conveyed under. 

Estoppel by. 

Executant of. 

Execution ok. 

Forged and fraudulent deed— Pracitce of 

SE'ITING UP. 

Forgery of. 

Fraud in regard to. 

Fraudulent concealment of— Theory of. 
Genuineness of. 

Incorporation of one, in another. 

Inequitable bargain— Test, 
intended execution by several— Actual exe- 
cution BY some only. 

Interest in. 

Mistake in— Descriffion of property — Mis- 
take as to. 

Name given by parties to. 

Nature of. 

Notice of. 

Operative character of. 

Operation of. 

Real transaction — Unreal transaction not 
intended toopek.vfe according to its tenor. 
Recitals in. 

Rec'iification of. 

Registration of. 

Revocation of. 

Setting .aside of. 

Stamp on, insufficient. 

Stranger to. 

Striking out portions of, to make deed valid. 
Suit to set aside. 

Undue influence. 

Validity of. 

Vernacular deed. 

Words in. 

Written statement— Deed set up in. 

Admission in— Bffect. 

Deed ifUer partes — Deed not inter partes — Dibtiuc- 

lion. See ADMISSION— (1) CONSIDERATION AND (2) 

Deed— admission in. 

Affirm and disaffirm. 

Rule against. Sec APPROBATE AND REPROBATE. 

Agreement. 

See AGREEMENT. 

Alteration of. 

Knforceability of deed — Effect on. See MORTGAGE 

—Equitable mortgage— Enforceability — Alte- 
ration OF memorandum, etc, 

(1916) 43 LA. 122 (126) = 43 C. 896. 

—Explanation for — Onus of proof as to — Rule — 

Exceptions — Condition of deed when first produced — Issue 
as to — Applicability of rule in case of — Conditions, 

In an ordinary case tiie person who presents an instru- 
ment, which is an essential part of his case, in an appa- 
rently altered and suspicious state, must fail from the mere 
infirmity or doubtful complexion of his proof, unless he can 
satisfactorily explain the existing state of the document. 
But this rule admits of exceptions, if there be, indepen- 
dently of the instrument, corroborative proof strong enough 
to rebut the presumption w'hich arises against an apparent 
and presumable falsifier of evidence ; and such corrobora- 
tive proof will be greatly strengthened, if there be reason to 
suppose that the opposite party has withheld evidence which 
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DEED— (CVv/A/.) 

Alteration of — {Could.) 

wouKI jirove ihe origiiuil coiulitioii and impost ot the sus- 
pected document. And where one of the issues to lie 
determined is. what was the condition of the docunieiU when 
it was first produced Ijy those who claim under it, it may be 
fairly contended by the parties claiming muier the docu- 
ment that tl.e alx>ve rule is not appliLable to tliem. until 
that question has been decided against them ( 17-8). {I.oni 
Justice Kni:^hf Bruce.) MUSSAMU I KHCHMi UK f. 

JiABOO MOODNAKAIN SiNGH. (18blj 9 M.I.A. 1- 

1 W. B. 36(P.C.)-1 Suth. 465-1 Sar. 813. 

ic orrery by — Issue us to— Decision ol\ solely on ins- 
pection of Uei d and consideration of its contents — Propriety 
— lividence in the case— Presumptions from conduct thence 
a risi ng — Consideration of ^ A 'ecessit y. 

The suit was, inter alia, to set aside so much of a derd 
of grant of a Mokurrary /steoirary lease, as ])urpoi ted to he 
a grant of a conveyance of the suit villages, which was alleged 
by the plaintiff to be a forged and fabricated tlocument' so 
far as regarded certain defacements that appeared on the 
face of the tketl. d'lie plaintiff admitted that the deed set 
up by the defuKlant.^-appellants was duly executed and that 
the grant was by it made to be one for /,. Me contended 
that the words importing that the grant was to be to /, “to- 
gether with his uterine brothers from generation to genera- 
tion” had been fraudulently substituted by the appellants. 
The appellants contended, on the other hand, that those 
words had always formed part of the document. 

The decision of the Sudder (auirt, which held that there 
had iieen a fiaudulent alteration of the terms of the deed, 
and dei'reed in favour of the plaintiff, rested entirely (m die 
evidence which, in the opinion of the judges, the inspe;tion 
of the document and the consideration of its contents 
afiorded of the falsity of the explanation of its suspicious 
appearance given by tlie appellant. Those judges did not 
consider the corroborative proofs insuppoi tof the apixl- 
1 ant’s case. 

Ifcld. that the case could not be properly decide I widi- 
out weighing the whole evidence on eitlu i side, and <ijj* 
plying the presumptions from conduct them (.• fait )y arising, 
to the consideration of the opposite statements oi theories 
with respect to the alteration of the insli umeni . that Iiari 
been put forth by the respective litigants (17). {Lord 
/usfiee Knight Brnee.) \U\ss\MUT KhooI! Cmnwuk 

llABOO MOODNAKAIN SlN(iH. (1861)9 M.I.A. 1- 

1 W. E. 36 (P.C.)-l Suth. 465 1 Sar. 813. 

'J'lnie of, before signature— Onus of proof of— Suit 

upon altered deed. 

If a plaintiff produces a bond in this country, or any 
other instrument which appears to have been alteied. the 
court will not leceiNc it or act upon it till it is most satis- 
factorily proveil by all the subscribing witnesses at the 
least, and other e\idence, that that alteraiion was made 
antecedently lo the signature, IVynford.) I’EJWMBKK 

Manikjee r. Moteechunp Manikjee. 

(1837) 1M.I.A. 420 (429) -5 W.E. 53(P.C.) - 

1 Suth. 71-1 Sar. 136. 

Negotiable instrument — Alteration of. See NK(;o- 

TIABDK IN.S'J KUMENT. 

Amount recoverable under— Stamp on deed 

Insufficient. 

Cutting down of amount to poition covered hy 

stamp in fact affixed— Permissibility. See STAMP ACT II 

OF 1899, S. 35. (1871) 14 M I. A. 24 (39). 

Payment of deficient stamp duty and penalty — 

Recovery of entire amount in case of. See STAMP ACT II i 
OF 1899, Ss. 35, Proviso {a) & 26. 1 

(1924) 51 I. A. 332 = 4 P.34. I 
Ante nuptial agreement. 

■ ■ Sec Ante nuptial agreement. 


DEED— ( Contd. ) 

Ante nuptial settlement. 

See Deed— Construction ok— Ante-niiptiai 

SETTI.EMENT. 

Approbate and reprobate. 

Rule against. See APPROBATE AND REPROBATE. 

Area— Boundary— Conflict between— Which prevails. 

Decree — Land aivarded by. 

Where a decree for possession of land was '* lliat the 
plaintiff obtain possession of 2,907 beegha.s 10 cottalis of 

disputed land mentioned in the plaint, and in the map of the 
Coiui Ameen, according t() the boundaries given in the 
plaint, and it turned cjut that those quantities were not 
strictly accurate, he/d, that the true construction of the 
decree was that it was a judgment for all the land contained 
within the boundaries stated in the plaint (447). 

The decree must Ix: interpreted as if it were a convey- 
ance of land stating the boundaries, and then saying that it 
contains so many acres ; of course the real conveyance 
would be of the land within the Ixiundaries, and it would 
be a mere false description that there was some slight 
mistake in the (piantities (447). Dabou PuhjavaN 
Singh r. MAH.\RAjAH Mghe.shuk Huksh Singh. 

(1871) 2 Suth. 442- 9 B. L. R. 160 (169-70)- 

16 W. R. 5-2 Sar. 683. 

P.xecntion sale — Certificate of. 

The plaintiff’s son did not purcliase all / V share in hold- 
ing No. 85, but only a certain quantity in that holding, the 
situation of which was not clearly defined. The origin of 
his title is a sale under the decree of the court directing a 
sale in execution. The whole holding was sold ; there was 
no unsold residue. 'I'he justice of the case requires that 
the plaintiff, whose son paid for I beegah, H cottahs sliould 
obtain that entire quantity, if so much exists in the holding 
unsold to others, and if so much does not exist, then all 
that is capabh- of ixing so applied. Mis claim, however, 
can extend no further than the sale boundaries (200 1 ). 
(A.o James Colmle.) KaM CHUNDER DUTTr. ( H UNDER 
('OOM AR MUNGUI.. (1869) 13 M. I. A. 181-2 Sar. 607. 
-- — .svc Bengal acts — Land Regisi ra'j it)N Acr 
VM oy 1870. S. 7. (1889) 17 C. 304. 

.SV( Bound \K\’ —I'Aidence-II.xkik.m Chow- 

HUDDIHANDI PAPERS— A K E.\, ETC. 

(1917) 431. C. 361(368). 

-y// //;’/(• land not measured . 

A plot of land conveyed by s<uiad uiulei vshiclifhc 
defendants-j e.Npondcnt.'' vlaimed <i molairari right was 
slated lobe two pura> in f'Xtent and to be bounded on the 
north hy a cattle track, f)ti the west by the Kaini Bil, on 
the south by the Utiarkona khal, and on the east by an aih 
lioundary lidge between Mauzali Sahildeo and Mau/a I)al- 
lagalhi. 'Lhe land between the Khaini Bil on the west and 
the Ixiundary ridge between Maii/ia Sahildeo and Mauza 
Dattagathi was seven puras in extent, and the defendants 
claimed to lx* entitled to the same under the sanad. In 
1740 when (he sanad was granted, and, in 1815, when it 

was renewed, the land was covered Ijy jungle and had not 
been nieasured. On a question arising as to the extetit of 
land c(jvertd by the sanad. the Migh Court held that extent 
given therein was merely a misdescription and that the 
sanad covered all l)»c lands up to the Ixjundaries Ixtweet» 
the Mauza Sahildeo and Dattagathi. Their Lordships found 
it difficult to accept the conclusion that the mention of 
two puras in the sanad merely amounted to a misdescrip- 
tion which might be rejected for the purpose of interpreting 
that document. (Sir John luli^c ) DHARAM KANIA 

LaHIKI r. OaRBAR AEI KHAN. 

(1912) 13 M. L. T. 185 (1913) M. W. N. 167 

17 C. W. N. 389 =17 C. L. J. 277 = 

15 Bom. L. B. 446 = 18 I. C. 17 - 25 M. L- J. 96 (lOO). 
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deed — {Coutii .) 

Area— Boundary— Conflict between— Which pre 
vails— 

Set' LANDI.ORD AND TENANT— NOTICE TO QUIT 

— SUKKICIENCY OK— AREA OK HOLDING. 

(1918) 451. A. 222 (229-30) - 46 0.458(479-80). 

Assignment. 

• -Deet! of. Sec ASSIGNMENT AND ASSIGNMEN'i' 

DEED. 

Attestation of. 

(See u/stf (1) Hindu Law — Reveksionek — 
Widow — alienation by — Aitestation ok deed ok; 
(2) Hindu Law— Will— Execution ok— .Atiesia- 

TION ok ; AND (3) T. P. ACT, S. 59.) 

Consent to deed from — Presnmption of. 

Qinvre, whether from the circumstance of Ijeinj; merely 
ri witness to the execution of a deed by B, A's assent to 
the deed might be inferred (212). (Lord Shand.) SakaT 

Chunder Hey ?■. Gopal Chunder laha. 

(1892) 19 I. A. 203- 20 C. 296 (307)-6 Sar. 224. 


Attestation of a deed by itself cstoi>s a man from 

denying nothing whatever except that he \vitne>;sed the 
execution of the deed, and by itself does not show that he 
consented to the transaction which the document effects. 
{Sir /.fimciot Samierson ) HHAGWAN SINGH 7\ UjAGAk 
SINGH. (1927) 47 C. L. J. 189-107 I. C. 20- 

30 Bom. L. R. 267 - 29 Punj. L. E. 182 - 
32 C. W. N. 638 -1. I*. T. 40 L. 49 - 27 L. W. 672-- 

26 A. L. J. 563 -(1928; M. W. N. 933- 
A. I. R. 1928 P. C. 20-54 M. L. J. 254 (260). 

Deeds executed at short intervals — Attestation of, 

by same persons — Presumption against genuinene>s of 
deeds from. See DEED— GENUINENESS OK— J'KESUMI*- 
TION AtiAINST-Ari'EST.VnON BY SAME PERSONS, ETC. 

(1861) 8 M. I. A. 467(469 70). 

Execution of deed — Attestation after — Israelite of 

It is extremely doubtful whether the subscribing witnesses 
were in fact p»'eseiit at the place of execution ; and whether, 
according to a reprehensible practice, not uncommon in 
India, their names were not afterwards written on the deed. 
(Sir James l\\ Colvilc.) (iEKESH CHUNDER LaHOREEt'. 

Mussumat Hhu(;gohuti y Debia. 

(1870) 13 M. I. A. 419 (430)- 14 W. R. (P. C.) 7- 

2 Suth. 339 - 2 Sar. 579. 

■ A’livioled^e of contents of deed from — Presumption 

of. 


It is not always that a witness to a document knows what 
the contents of the document arc, or how the parties have 
been descriljed, but it frequently occui^s in native dot:uments 
that a ntan signs as a witness to show that he is acknow ledg- 
ing the instrument to he correct. (Sir Barnes Peacock.) 

Vadrevu Kanc.anayakamma V. Vadren u Hulit 
Kamaiya. (1879) 3 Suth. 680 -Bald. 321 (329)- 

6 C. L R. 439. 


— ^.\lteslation proves no more than that the signature 

of an executing party has Ijeen attached to a document in 
the preisence of a witness. It does not involve the witness in 
any knowledge of the co'ilents of the deed nor affect him 
w ith notice of its provisions. It could, at the best, lx; used 
for the purjxjse of cross-examination, in order to extract 
from the witness evidence to show that he was, in fact, aware 
of the character of the transaction effected by the document 
to which his attestation was affixed (255). (Lord Bnck^ 
master, L.C.) BaNGa CHandra DHUR HISWAS v. JaGat 
KLSHORE CHOWDHURY. (1916) 43 I. A. 249 - 

44 C. 186 (199) = 20 M. L. T. 336 = 
, (1016)2M. W.N. 336-4 L.W. 448 = 

18 Bom. I*.R. 868 ^ 24 C. L. J. 487 ^ 14 A. L. J. 1103 = 
81 C. W. N. 226 = 1 Pat. L. W. 1=36 I. C. 420 = 

31 M. L. J. 563. 


• DEED — (Contdf) 

Attestation of — (Contdf) 

Assent to deed from — Presumption of ^Validity of 

deed — Pig/it to dispute — Estoppel. 

Attestation of a deed by itself estops a man from denying 
nothing whatever excepting that he has witnessed the exe- 
cution of the deed. It conveys, neither directly nor by 
implication, any knowledge of the contents of the document, 
aiul it ought not to be put forward alone for the purpose of 
establishing that a man consented to the transaction which 
the document effects. It is, of course, possible that an 
attestation may take place in circumstances which would 
show that the witness did in fact know of the contents of the 
document, but no such knowledge ought to be inferred from 
the mere fact of the attestation (22). A person is not 
estopped by his mere signature as an attesting witness unless 
it can be established by independent evidence that to the 
signature was attached the express condition that it was in- 
tended to convey something more than a mere witnessing of 
the execution, and was meant as involving consent to the 
transaction (23). If in fact there be a practice that when 
the consent of parties to transactions is required, it can be 
olnained by inducing them, by one means or another, to 
attest a signature of the executing parties, the sooner that 
practice is discontinued the better it will be for the straight- 
forward dealing e.ssential in all business matters (24-5). 

Where the Court lx*low stated : “The mere attestation of 
a sale-deed does not work an estoppel unless it is pleaded 
and proved that such attestation has induced a belief fol- 
lowed by action,” held, that estoppel did not arise from any 
such circumstance. Attestation itself does not affect it, nor 
I does (he belief of other parties as to the meaning of attesta- 
tion affect the man who has placed his signature as a wit- 
ness, unless it can be established that he knew that that 
belief would arise, and signed with that intent (22-3). (Lord 
Bnckmaster.) I'ANDUKANG KKISHNAJI re MaRKANDEYA 

'rUKAKAM. (1921) 49 I. A. 16 -49 C. 334(341-2) = 
26 C. W. N. 201-18 N. L. R. 1 -20 A. L. J. 305 = 
15 L. W. 486 = 30 M. L- T. 249 = 35 C. L. J. 409 = 
24 Bom. L. R. 657 = 3 V. P. Xi. R. (P. c.) 86 = 

5 N. L. J. 6 = A. I. R. 1922 P. C. 20 = 65 1. C. 954 = 

42 M. L. J. 436. 

.\/arksman — Attestation by — Value of. 

The attestation of a deed by persons unable to sign their 
ow n names is worth next to nothing (276). (Lord Romilly.) 

Skeihul Pek.shad V . Mussumat Doolhin Badam 
Konwur. (1867) 11 M. I. A. 268 = 8 W.R. (P.C.) 22 = 

2 Suth. 83=2 Sar. 281. 
Meaning of. See T. P. .ACT, S. 59. 


— Same pej-sons attesting deeds executed at short inter- 
vals — Suspicion from. See DEED — GENUINENESS OK 

Presumption against— A'itestation by same per- 
sons, E'J C. (1861) 8 M. I. A. 467 (469-70). 

Witnesses to deed— Attestation in presence of each 
other— Provision for — Acknowledgment of attestation in 
presence of fellow w itness — Sufficiency of. See WILLS ACT 

(XXV OK 1838), s, 7— Witnesses TO Will. 

(1846) 3 M. I. A. 396 (403-4). 


Attestors to. 

(See also DkED — ATPESTATION OK.) 

Deeds executed at short intervals— Attestors to, Leing 

same i>ersons— Presumption against genuineness of deeds 
from. See DEED— GENUINENESS OK— PRESUMPTION 
AGAINST -AITESTATION BY SAME PERSONS, ETC 

(1861) 8 M. I. A. 467 (469-70). 

Execuiants if can also be. 


Where attestation of a document is, by law, obligatory 
and an essential part of the document, Queerc, w'hether the 
same person could both execute and witness the document. 
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DEED —(Coilfd . ) 

Attestors to~{Coufd,') 

(/.onf Chancdli'r.') AHDKSHIK BHICAJI TaMBOI I r. THE 
Agent, G. I. ]\ Kv. Co., Homhav. (1927)55 LA. 67 = 

52 B. 169 = 47 C. L. J. 214 = 5 O. W. N. 229 = 
30 Bom. L. R. 275 = 107 I. C. 124 = 9 P. L. T. 171 = 
32 C. W. N. 544 = 27 L. W. 687 = 26 A. L. J. 545 = 
(1928) M. W. N. 938 = A. I. R. 3928 P. C. 24 = 

54M. L. J. 167(171). 

List of, in handwriting of writer of deed — Presump- 
tion against genuineness of deed from. Sir DEED— 

Genuineness of— Presumpiion against — attes- 
TORs-List ok, etc, (1876)3 1 A. 154(186) = 1 M. 69. 

I Signatures of, above that of e.xccutant — Presumption 
against genuineness of deed from. Src DEED — GENUINE- 
NESS OK — Presumption against— Attestors — Sig- 
N.^TURESOk. etc. (1876) 3 I. A. 154 (186'‘ = 1 M. 69. 

Authenticity of. 

Meaning of. Src REGISTRATION ACT OF 184.1, 

S. 2, Proviso. (1865) 10 M. 1. A. 220 (228). 

Bond. 

See Bond. 

Boundary — Area — Conflict between. 

Which prevails. Deed— Are.A— BOUNDARY. 

Cancellation of. 

Declaration of invalidity against party of — Di.slinc- 

lion— Decree proper. See Deed— SETTING ASIDE OF — 
DECTARATION OK INVALIDITY AGAINST PARTY OF. 

Possession of land covered by— Suits for— Distinc- 
tion— Test. See Specific Relief Act, S. 19— Deed. 

(1902)29 I.A. 203(210 3) = 25 A. 1(15 6). 

Consideration for. 

(See also EVIDENCE ACT, S. 92.) 

Admission in deed of receipt of— Presumption from. 

See Admission— Consideration. 

Inadecpiacy of— Setting aside of deed on ground of— 

Conditions. See SALE-DEED — CONSIDERA'J ION FOR — 
INADEQUACY OF. (1877) 3 C. 192(196). 

Presumption of— Onus of proof— Possession and 

enioyment under deed admitted— Suit toenforre deed— Suit 
to set aside deed fot want of consideration '-Distinction. 

A contract made under seal tiocs not, no df.ubt, of itself 
imiKjrt that there was a sufficient consideration for tlte 
agreement. But the mere denial of the receipt of the con- 
sideration staled is not in all cases sufficient to t ast ujxjn 
the party relying upon the instrument the burden of proving 
payment of that conskleration. There is a distinction Ije- 
tween a case in which a party claiming under a security 
bond comes into court to enforce the 1 x)ik 1, and the case in 
which a party, like the respondent, sues to set aside a con- 
tract under which there has been possession and enjoyment, 
and of which, so far as it has yet been capable of being per- 
formed, there has been performance. In the latter case, the 
law of India, as of this and probably every other country, 
casts upon the plaintiff the burden of establishing at least 
a good prima facie title to the relief which he seeks ('1114). 
(Sir James IV.Cvlvile.) KaLEEPERSHAD Tew.AKKE?'. 
Rajah Sahib Perhlad Sein. 

(1869) 12 M. I. A. 282 = 12 W. R. (P.C.)6 = 

2 B.L.R. (P.C.) 111 = 2 Suth. 225 = 2 Sar. 430. 

Presumption of, from admission in deed of receipt 

of. See ADMISSION— Consideration. 

• Suit to recover — Laches in institnting^Presnmption 

adverse from — Recital in deed of receipt of consideration. 

In a suit to recover with interest the amount made pay- 
able by the appellants to the respondent under a deed of 


DEED — (Contdf) 

Consideration for— (6V//A/.) 

compromise, their Lordships observed, with regard to the 
argument based on the delay in the institution of the suit : 

“Another circumstance which also had weight with their 

Lordships at one time, is the delay in the institution of the 
suit. That circumstance is no doubt deserving of consider- 
ation. It may have been that the respondent was prevented 
from instituting the suit sooner, by delusive and evasive 
promises made from lime to time. The mere circumstance 
of the delay in the suit is a circumstance of some weight, 
but not of any great weight, when we look at the other facts 
of the case.” (J/r. Paron Parke.) CHOWDRY DEBY 

Persad V. Chowdrv dowlut Singh. 

(1844) 3 M. I. A. 347 (357-8) = 6 W.R. 66 = 

1 Sar. 288 = 1 Suth. ,161. 

Construction of. 

Abandonment of one — Claim subsequent on basis 

thereof — Maintainability. 

A party who, in a prior suit, deliberately electetl to dis- 
claim any title under an instrument as a will, is precluded 
from insisting in a subsequent suit upon the same instru- 
ment as being a valid will and testament (72-1). (Lord 
Westbury.) SRIMUT RaJAH MOOTTOO VIJAYA R. B. G. 
TevAR V. KaTAMA NACHIAR. (1866) 11 M.I.A. 60 = 

10 W.R. (P.C.) 1 = 2 Suth. 46 = 2 Sar. 212. 

Actings of parties — Reference to. See DEED — CON- 
STRUCTION— CONDUCT OF PARTIES. 

Ambignity in deed — Breach of duty^Consirnciion 

i mplying — Propriety. 

Where a deed admits of more than one construction , that 
construction of it is to be preferred which is consistent with 
the presumption that the party to it did not con)mit a breach 
of duty in doing what he did by the deed (101). (Sir James 

iV.Colvilc.') nilmadhub Doss?'. I9shumber Doss. 

(1869) 13 M.I.A. 86=12 W.R. (P.C.) 29 = 

3 B. L. R. 27 = 2 Suth. 267 = 2 Sar. 489. 

iVmbiguity in deed — Conduct of parties — Reference 

to. AVv Deed— c:uNvStruction — conduct of par- 
ties. 

■ Ambiguity in deed — Validating construction — 

Necessity. 

All amljiguous (locunients should be construed rather to 
make thenj accord with law than to make tliem conflict 
with it. if.ord f/obhonsc.) \L\H.\R.\jAH OK BHAH.AT- 

PUR RAM KaNNO Del (1900) 28 1. A. 36(42) = 

23 A. 181 (190)-5C.W.N. 137-3 Bom. L.E. 61-= 

7 Sar. 792. 

Antecedent eommnninqs — Explanation or i liter pre- 

tat ion of deed by. 

A contract must b(? construed ace»)rding to its own terms 
and not explained or interpreted by the antecedent conimu* 
nings which led up to it. (Viscount /)nnedin.) BOMANjl 
V. SECRE'l'A'l’V OF S'J A'I E. (1928) 56 I.A. 61- 

53 Bom. 230 = 27 A.L.J. 47 = 33 C.W.N. 293^ 

49 C.L J. 179 = I D. (1929) P.C. 41^ 

31 Bom. L.R. 266 = 114 I.C. 1=A.I.R. 1929 P. 0. 34. 

Antecedents facts — Surrounding circumstances — 

Reference tc — Permissibility. 

It may be that, if any doubt arises as to the meaning of 
any of the written instruments, llieir meaning may be more 
satisfactorily ascertained by reference to the preceding ffict.s 
anri the surrounding circumstances (461 ). (Dr. Lnshington.) 

Zemindar of Ramnad v. Zemindar of vettia- 

PURAM. (1869) 7 M.I.A. 441 = 1 Suth. 360 = 1 Sar. 701. 

Ante nuptial settlement — Estate taken by wife under 

— Absolute estate. 

A Hindu executed an ante-nuptial settlement w'hereby he 
conveyed immoveable property to his wife her heirs, 
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DEED— (Cot//./.) 

Construction of— {Cofitd.) 

executors, administrators, and assigns for ever, subject to 
the following conditions ; — 

(1) If the said B shall die before the said intended marri- 
age has been celebrated and completed then the said pro- 
perly shall revert to and again become the absolute pro- 
perty of the settlor, his heirs, executors, administiaiors, and 
assigns. 

(2) If the said B shall die after the said intended marri- 
age has l)een celebrated and completed without leaving issue 
of the said intended marriage who shall succeed to a vested 
interest in the said property, then the said proix'ity shall be 
dealt with as she may direct or declare by will or deed, 
or failing any will or deed, then the same shall vest in 
her legal heirs according to Hindu law of the bombay 
school. 

//«'///, that, whether the deed was to be constiued 
according to English law, or by Indian law, // took umler it 
an absolute estate of inheritance. llAl 

KKS.SEKHAI V. IIUNSKAJ, MOKAHJI. 

(1906)33 I.A. 176 (187) = 30 B. 431 (441 2)- 
10 C. W.N. 802 = 4 C.L. J. 9-8 Bom. L R. 446 - 
3 A.L. J. 484 - 1 M.L.T. 211 = 16 M.L. J. 4-16. 

Appointment of heir, present and irrevocable — Will. 

Set ' Hindu Law— Will— aphointmknt ok heir, etc. 

(1884) 11 I. A. 197 (208-9)- 

lie. 186(197 8). 

Area — Boundary — C'onflict l)etween — Which prevail.^. 

See Heed— ARE.-X— BOUN DAKY. 


Area — Sale-deed — Schedule to — Area given in — 

Assurance or misdescription. See Sm.E-DEED — AREA IN 
SCHEDULE TO. (1920) 25 C. W. N. 385 (396 7). 

Assignment deed. .S'^v ASSIGNMENT — ASSIGN- 
MENT-DEED. 


Authority to adopt — Will — Distinction — Test. Sec 

Hindu Law— Adofiion— Authoritn to adopt— 
Will. 


Boundary — Area— Conflict lietween. See DEED— 

Area- Boundary. 

Breach of duty — Construction implying, DEED 

—CONSTRuernoN— Ambiguity in deed— Breach ok 
DUTY. (1869) 13 M. I. A. 85 (101). 


Circumstances to be considered. 

The question is entirely one of construction, and in com- 
mon with all such questions can only be properly answered 
after a consideration of all the surrounding circumstances, 
the position of the parties to the agreement, its subject- 
matter, and the apparent purpose and object thereof, and 
in particular of the provisions to be construed (278). (Lord 
Warnng^tott of Clyffe.) GeORGE RICHARDS LAFFER 

Francis Arnold Gillen. (1927) 47 C. L. J. 327 = 

A. I. R. 1927 P. C. 276= 107 I. C. 347 (1). 

Cirenmstances relating to execution of deed — Refer- 
ence to. 

In a case in which the question was whether, by an 
agreement between one R and certain persons called the 
Watsons, P became, at least as regards third persons, a 
partner with tlie Watsons, held^ that it was necessary to 
advert to some extrinsic facts to explain the circumstances 
under which the agreement was made and acted on (98). 
(Sir Montague R. Smithf) MOLLWO MARCH & CO. v. 

The Court of Wards. (1872) Sitp. I. A. 86 = 

10 B. Ii. B. 312 = 18 W. R. 384 = 3 Sar. 168 = 
9 Moo. P. C. (N. S.) 214 = 2 Suth. 716. 

Where the question was whether a pottah and an 

ikrarnamah of even date created a mortgage, or were a sale 
of the pioperty affected by those deeds with a provision for 


DEED— 

Construction of— (Contd.) 

its repurchase on certain conditions personal to the mort- 
gagor, heId^ that in order to determine that question it was 
necessary to consider the circumstances under which the 
two documents were executed, as w’ell as to examine the 
documents themselves (130-1). (Sir Robert P.CoUier,) 
SiTUL PERSHAD V. LUCHMI PERSHAD SiNGH. 

(1883) 10 I. A. 129 = 10 C. 30 (33-4) -13 C. L. E.382 = 

4 Sar. 470. 

Collateral security — Deed depositing — Sale of 

security within meaning of — Return of^ to assignee of 
debtor on payffient of its full talue if a. 

A rlocument by w'hich F. & Co. deposited with the appel- 
lant bank chilli copper as collateral security for amounts 
due by them to the bank on various accounts gave the 
Ijank the right to sell or dispose of the copper by public or 
private sale for reimbursing itself in default of payment. 
F. & Co. having become insolvents, the l^ank delivered the 
copper over to their assignees on iiayment of its full value. 

Ileldy lliat returning the copper to the assignees on pay- 
ment of its full value was a (lis|X)sition of it fairly within 
the terms of the instrument depositing the collateral security, 
that such a disposition of the copper was a sale of it in all 
essential particulars, and that the assignees were purchasers 
for a full con.sideration (39-40). (Dr. Lushington.) BANK 

OF Bengal Radakissen muter. 

(1842) 3 M. I. A. 19 = 1 Sar. 231. 

Compromise. See COMPROMISE. 

— -Compromise confirmed by decree of Court — Deed 
executed pursuant to — Maxim Ut res magis valeat quani 
pe reat — .ippli cabi I ity. 

In dealing with an instrument of this kind canning out a 
decision of the court, their I^ordships ought to take for their 
guidance the rule that, if possible, such a document should 
be construed, ut res magis -ualeat auam pereed. 

iV.y?. -The document in question was a settlement ex- 
ecuted in compliance with an agreement, which embodied .i 
compromise of a suit arrived at between the parties, which 
compromise was again confirmed by a decree of the Court. 
(Lord Phillimoref) LAL RaM SiNGH 7'. DEPUTY COMMIS- 
SIONER OF PaRTABGARH. (1923) 50 I. A. 265 (273) = 
45 A. 696 (603) = 21 A. L. J. 777 = 26 O. 0. 257 = 

9 O. & A. L. R. 746 = 33 M. L. T. 356 = 
(1923) M. W. N. 691 = 10 O. L. J. 513 = 
29 C. W. N. 86 = 76 I. C. 922 = A. I. R. 1923P. C. 160. 

See also DEED— CONSTRUCTION— 

Expositio, 

-Conduct of parties — Reference to — Permissibility. 

In a case in which the question was whether, by an agree- 
ment between one P and certain persons called the Watsons, 
P became, at least as regards third persons, a partner with 
the Watsons, heldy that the acts of P subsequent to the agree- 
ment could not in any way add to or enlarge his liability 
under it (99). (Sir Montague E. Smitln) MOLLWO 
March & Co. v. The Court of Wards. 

(1872) Sup. I.A. 86 = 10 B. L. R. 312 = 18 W.R. 384 = 

3 Sar. 168 = 9 Moo. P. 0. (N. S.) 214 = 2 Suth. 716. 
See Deed— Construction— Estate conveyed 

—evidence— Terms of deed. (1875) 24 W. R. 176. 

-Their Ixirdships think that this case may be decided 

upon the construction of the document, and that it is not 
necessary to have recourse to the exposition of it to be 
derived from the conduct of the parties. It is satisfactory, 
however, to find that the view which has been taken by their 
Ixirdships of the construction of this document is that which 
the parties themselves evidently entertained (227). (^/> 

Montague K. Smithf) BaBOO LaKHRAJ Roy v. Kunhva 
Singh. (1877) 4 I. A. 223 = 3 C. 210 (213) = 

3 Sar. 763 = 3 Suth. 463. 
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Construction oi—^Contd.) 

Parol evidence of what took place a considerable 

time after the execution of a document can hardly affect its 
construction (101). {Sir James Cvhnlc.') PaI.LIKELA 
GATHA MARCAR V. SiGG. (1880) 7 I. A. 83 = 

2 M. 239 (268-9) = 3 Suth. 742=4 Sar. 131. 
What took place after the execution of that docu- 
ment can have no bearing on the construction of it (154-5) 
{Lord Macnaghtei:.') ViSSANJI .SON.S & CO. v. ShaPURII 
BURJORJI Bharoocha. (1912) 39 I. A. 152 = 

16 C. W. N. 769 = 14 Bom. L. R. 493 = 9 A. L J 811 = 

(1912) M. W. N. 691 = 16 C. L. J. 53 = 36 Bom. 387 = 
12 M. L. T. 90 (P. C.) = 16 I. C. 98 = 23 M. L. J. 77. 

—Coudurt of parties—Referenee lo—Permissi/n/ity— 

Arnbi guity as to meaning of decti. 

The conduct of the parties to a contract reduced into 
writing may not vary or alter it, but their conduct may help 
to explain or elucidate a contract open to different mean- 
ings. 

In a case, therefore, in which the question was whether a 
deed of arrangement between a burmese. subject to the 
Burmese Buddhistic law, and his children by his deceased 
wife, was a division of inheritance in view of his approach- 
ing marriage with the respondent, or whether it was a mere 
agreement of partnership, held, that the mode in which the 
children of the deceased wife dealt with the shares allotted 
to them under the said arrangement was material, and that 
it helped to strengthen the conclusion that the arrangement 
was more a record of a division of rights and interesMather 
than a deed of partnership. {^Mr. Ameer A/i.) Ma 
Thaung 7'. Ma Than. (1923) 51 LA. 1 f8)-- 

51 C. 374 = 19 L.W. 477 = (1924) M.W.N. 662 = 

3 Bur. L. J. 333-29 C.W.N. 559 - 
A. I. B. 1924 P. C. 88 = 80 I. C. 1031 = 

46 M L J, 618. 

Conduct of parties — Reference to — Permissibility — 

Nature real of transaction — Reference for finding out. See 

Evidence Acrr, 8. 92 — Deed — NAT iruE real oe 

TRANSACTION, ETC. 

(1917)44 I A. 236-45 C. 320. 
See Hindu Law— Wii.i.—CoNSTRuc'noN— Con- 
duct OF parties. (1880) 7 I. A. 196 (207) = 

3 A. 91 (103). 

Conduct of parties — Reference to — PetmissihiUty — 

Unambiguotts deed. 

The legal construction or legal effect of an unambiguous 
document cannot be controlled or altered by evidence of 
the subsequent conduct of the parties (149). {Lord /la-oey.) 

BAlkishen Das 7'. Ram Narain Sahu. 

(1903) 30 LA. 139 = 30 0. 738 (752) = 

7 C.WN. 678=5 Bom. L. R. 461 = 8 Sar. 489. 
Confirmatory deed— Fresh deed — Test. AVv Hindu 
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I^AW— Gift— construction— Fresh gift. 

(1919) 46 I.A. 285 (291) = 43 M. 244 (251). 

Consent of party to compromise — Provision jti 

agreement as to — Meaning and effect— Consent to be taken 
when possible. See LITIGATION — AGREE.MENT TO 
finance — COMPROMISE OF LITIGATION. 

(1924) 52 I.A. 1-48 M. 230 = 47 M.L.J. 93(127 8). 

^Contemporanea tx^%\f\o^Rt'ference to — Ambi gnous 

document. 

Contemporanea expositio as a g^uide to the interpretation 
of documents is often accompanied with danger, and great 
care must be taken in its application. But in the present 
case their Lordships do not feel themselves able to reject 
the assistance which it affords. The sanad upon which 
these important rights are founded i.s a document of a ’ on property for debt. 


DEED — {Contd,) 

Construction of^{Contd.) 

guity covers the geographical and pecuniary extent of an 
admittedly ambiguous grant, their Lordships think it legiti- 
mate to obser^'e what was the footing upon which the 
grantors from the date of the grant and for a long period 

of lime proceeded (211). {Lord Shaw.') RaghojiraO 

8aHEB V. LaKSHMANA RaO SaHEB. 

(1912) 39 LA. 202=36 B, 639 (666) = 
, 16 C.W.N. 1058 = 12M.L,T.'472 = 

(1912) M.W.N. 1140 = 14 Bom. L.E. 1226 = 
17 C.L. J . 17 = 16 LC. 239 = 23 M.L.J. 383. 

favour of stranger— 
Admissibility m evidence of. COMPROMISE— CON- 
ST Kuci ION Payment out of obligor's'share, etc. 

(1919, 23rd May) H.C. File for 1919 

(P. C. A. 64 of 1918), 

C^’fdemporaneons deeds of similar nature — Control 

construction of a sunnucl 
dated 22— 6— LSOO granting a jaghire to one N, It was said 
that another sunnud or other sunnuds of the same kind 
weie given at the same time relating to other jaghires. 

//cA/ that, assuming that was so. the question to lie con- 
sidered would not thereby be altered (57). {Sir Robert P. 

C oilier.) (HJLABDAS JUGJIVANDAS v. COLLECTOR OF 

(1878) 6 LA. 54 = 3 B. 186 (187) = 

3 Sar. 889. 

I — C ontemporaneoHs transactions — Reference to /Yv- 

nussibihty— Deed not setting forth complete relations be- 
tween parties. 

Two deeds were executed on 9— 12— 1918, one a deed of 
sale of the suit properties hy the appileants to the 1st respon 
dent, and the other an agreement of reconveyance by that 
respondent to the appellants. In relation to those deeds ilie 
question was who, on the right construction of a clause in' 
the agreement of reconveyance, was entitled pending coin- 
pletion to have possession of the suit pro|)erties. The first 
court held that it was the female apirellanl. The Chief 
( ourt took the other view. Upon the construction put hv 
the first court, there was on the face of the transaction little 
iidvantage to be gained out of it by the first respondent. 

1 heir Lordsliips nevertheless adopted the construction put 
by the first court, observing ; -“But this consideration” 
(.that upon the construction adopted there was on the face 
of the transaction little to be gained outofitbythe 1st 
respondent) “ is of less importance when it is renieml>ered 
that there were contemporaneous transactions between the 
appellants and the 1st respondent's husband. The com- 
plete lelations indeed between the parties are not set forth 
in the deeds before the Board” (890 I). {Lord Planesburgh.) 

Ma Sa Bon v. Ma Da Twer. (1924) 20 L.W. 884 = 

84 I. C. 561 = A. 1. R. 1924 P. C. 233. 


Correspondence prior and sulisequent between parties 
—Reference to. See CONTRACI' ACT', S. 55— TIME OF 
ESSENCE OF CONT RACT — INTENTION AS TO — EVIDENCE. 

(1916) 43 1. A. 26 (33) = 40 B- 289(299). 

-Covenant to pay out of obligor'.s share of inheritance 
in particular estate — Estate insolvent and obligor inheriting 
nothing — Taaliility to pay in case of. See COMPKOMLSE 

—Construction— PAYMENT' out of obligor’s, etc. 

(1919, 23rd May) H. C. File for 1919 

(P. C. A. 64 of 1918). 

Debtor— Deed given to creditor by, undertaking to 

cojivey property as agreed to liquidate debt — Contract to 
convey property in complete extinguishment of debi^Charge 


general and informal character. It admittedly is capable 
of a variety of constructions. The extreme literal con.s- 
truction is adopted by neither party. And when the ambi- 


L, who was indebted to the appellant, gave him a docu- 
ment dated 2 — 8 — 1923 which ran as follow.s : — “I confirm 
that we owe you nearly haJf-a-Iakh of rupees, I shall convey 
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deed — {Conid.') 

Construction of— 

you my property known as “Mount Pleasant *’ as agreed by 
me to Hcuidate the amount as soon as I feel a little better,” 
that the document of 2 — 8 — 23 might be regarded 
as an obligation to grant an out-and-out transfer, liquidating 
the amount due in the sense that no debt remained be- 
tween the parties, the property having been given and 
accepted in complete liquidation, that is to say, in the vSense 
of complete extinguishment of any existing debt, or as creat- 
ing an equitable charge upon the property. {Lord Shaw.) 
Khoo Sain Han v. Jan Guat Tean. 

(1929) 7 K. 234 = 31 Bom. L. R. 873 = 30 L. W. 18 = 
60 C. L. J. 99 = 117 I. C. 489= 1929 M. W. N. 619 - 

I. R. (1929) P. C. 257 = 33 C. W. N. 662 = 
A. I. R. 1929 P. C. 141 = 57 M. L. J. 529. 

Deed, contemporaneous, earlier, other and subse- 
quent — Reference to. Su DEED — CONSTRUCTION ( 1 ) 
('ONTEMPORANEOUS DEED ; (2) KaKLIER DEKD ; (3) 
OTHER DEED ; AND (4) SUHSEQUENT DEED. 

Deed entire— Consiruclion giving effect to — Neces- 
sity. Ste Deed— Con.stiujction—Kntire deed. 

-Eaclj part of deed — Giving effect to — Nece.ssity. 

Deed — con.stkuction— Kntike deed. 

Karlier dt'i-U by same party — Decision on — If and 

when a precedent for interpretation of later deed by him. 

The decision on an earlier document by the same pei.son 
does not afford a precedent for the interpretation of a later 
deed by him, where the language of the two documents is 
entirely dis.dmilar (141). {Sir Arthur Wilson.) NaWAR 

IfAiDAR Husain Khant'. Nawab Fachkuk Mirza. 

( 1906) 32 I. A. 1.35 - 27 A. 383 (391) = 2 C.B. J. 57 = 
9 C.W.N. 817-3 A. L.J. 64-7 Bom. L.R. 850 = 
8 O.C. 270 - 8 Sar. 826 - 15 M.L. J. 327. 

English law rules based on feudal customs, such a> 

rule in Shelly’s case — Inapplicability to deed by Hindu in 
Hombay. {I^ni Buckinaster.) MaDHaVRaO Ganp.aTRAO 
DESAI V. KaGHUNATH AGaSKAR. (1927) 65 I. A. 74 = 
62 B. 176 = 47 C-L.J. 198 = 30 Bom. L. R. 282 = 
107 I. C. 119 = 27 L. W, 400 I. L. T. 40 B. 86 = 

26A.L.J. 560 = 32 C.W.N. 925 = 
A. I. R. 1928 P. 0.33 = 64 M. L. J. 245. 

hntire deed to be cousidered^Each part of it to be 

f^Ten effect to. 

An instrument must be taken as a whole, and that con- 
struction must 1)6 put upon it which will be a reasonable 
one, and will give effect to all the parts of it (6). {Sir 
Richard Couch.) DEPUTY COMMISSIONER OF KaE 

Hareli 7'. i,Ai. Rampal Singh. (1884) 12 I. A. l - 
11 C. 237(244) = 4 Sar. 585 -R. & J.’s No. 87. 

• ~li is one of the cardinal principles of construction 

of written documents that they must be construed as a whole; 
each provision they contain must receive attention ; and 
from their several provisions the true intention of the parlies 
to them is to I>e ascertained. {Lord Atkinson.) MUTHU 
CHtnrnAR V. MEENAKSHISUNDARAM .4IYAR. 

(1927) L. T. 40 Ma4. 47 = (1928) M. W. N. 91 = 
^ ^ = 47 0. L. J. 183 = 107 I. C. 1 = 

30 Bom. L. R. 261 = 27 L. W. 396 = 32 C. W. N. 669 = 

26 A. L. J.488 = A. I. R. 1928P. C. 35 = 

54 M. L. J. 82. 

- - Estate conveyed — Absolute or not — Words — Naslan- 
bad-naslan — Use of^Effect. 

. which the expressions mokurruri, 

istimiran, istimirari mokurruri, have been weighed and 
examined with a view to see whether an absolute estate was 
conlerr^ or not, it seems to have been taken for certain 
that, It only the words naslan had naslan had been added, 
Iheie would he an end to the argument, because an absolute 
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interest would have been clearly conferred (16-7). {Lord 
Hobhouse.) THAKUR HaRIHAK BUKSH 7'. THAKUR 

Uman Parshad. (1886) 14 I. A. 7« 

14 C. 296 (307) = 4 Sar. 766. 

Estate conveyed— Deed executed in one capacity — 

Rights of executant in another capacity if pass under. See 

(I) Executor— Conveyance by, of ale kigh't and 
TITLE in property. (1914) 41 I. A. 189 = 

42 0. 56 (64). 

(2) mortgage— Execution of, in one capacity. 

(1919) 11 L. W. 241 (244 5} 

Estate conveyed — Evidence — Terms of deed — Sui ’ 

rounding i i rcumstances — Conduct subsequent of parties — 
Pvttah sprouted by Zemindar. 

In order to determine the question w hether the |>oitah 
granterl in 1854 by a Zemindar to one R couxeyed an 
estate for life only or an e.state of inheritance, hehf their 
J.orilships must arrive as well as they can at the real 
intention of the parties, to l)e collected chiefly, no doubt 
from the terms of the instrument it.stif, but to a certain 
extent also from the circumstances existing at the liine of 
its execution, and further by the conduct of the parties since 
its execution (l59). ROBERT WaTSON & CO. v. MOHESH 
Nakain ROY. (1876) 3 Suth. 159 = 24 W.R. 176. 

Estate conveyed- Inheritance - E.state of— Gift of — 

Enumeration of heirs — Inaccuracy in — Effect. See HINDU 

Law— Gift— (CONSTRUCTION— ES'tate of inherit- 
ance. (1905) 32 I. A. 181 (184) = 33 C. 23 (28). 

— Estate coui'cyed — Life-estate to A and as to cue- 

half of property ^rallied, to his children and descendants 
after his death — Grant of — .Alienation by tfrantee or descen- 
dants — Restriction on — Effect — Etison unborn at date of 
pot t ah — Ri (^ht to take under it. 

Where a pottah >tipulatcd that the le>see should remain 
in possession of the properties granted during her lifetime 
at a fixed rent, and on her death her descendants, who 
might according to the Shastras become her heirs, should 
f)ermanently remain in po.^session of one-half of the proper- 
ties and pay the annual rent, that the lessee or her de.scen- 
dants should not have any power to transfer the property, 
and if there should be no descendants of the lessee, r.,'., 
children born of her womb or their children, the lessors and 
their representatives should have power to re.sume and to 
lake possession of the remaining one-half, and the proper- 
ties mentioned in the pottah should revert to the grantor. 

Held that, on the true construction of the pottah, the 
pottadar did not take an absolute estate in the cne-T.alf. and 
that, there being no descendant of hers living at the dale of 
the pottah, the same reverted to the lessor at her death. 

The pottah cannot be construed as giving one-half of the 
properties to the lessee for life, and the other half to her 
for an inheritable estate. It was plainly not intended that 
the lessee .should have the power of disposing of that half 
by deed or by will. According to the ordinary meaning of 
the words, ihe gift of the half is a specific one to her 
tlescendants, to take effect on her death (157). {Sir 
Richard Couch.) RaJA PUDxMANUND SlNGH HaHAUUR 

re Hayes. (1901)281. A. 152 = 28 C. 720 (733-4) = 

5 C. W. N. 806 = 3 Bom. L. R. 803 = 8 Sar. 125. 

Estate conveyed— Question as to — I.anguage of decil 

— Speculations as to idea of all or some of parties to deed 
— Control of language by. See SaLE-DEED — INTEREST 
PASSING UNDER. (1914) 41 I. A. 189 (196) = 

42 C. 56 (65 6). 

F.-oeuts subsequent if can affect. 

The true construction of a document cannot be affected 
by what happened subsequently. 'I’he giant, whalevei its 
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effect, was not necessarily avoided Ijecause subsequent 

® expectation in which it was made 

(,/Jh that consequence cannot affect the construction of 
the document which must be considered by the light of 
the circumstances, as they existed at the time of its execution 

Pkriasami . Pkriasami. 
(1878) 5 I. A. 61 = 1 M. 312 (328) - 2 C. L. R. 81 = 

3 Suth. 508 --3 Sar. 795. 

—Events which have not happened— Rights of parties 
on Declaration of. See IIiNDU I, aw — W ni CONS 

TRucTiON— E vents which have. etc. 

■ Evidence, also EVIDENCE ACT. Ss. 9] , 92. 
—— Evidence— Intention of parties-EvidenJe ” of— 
Admissibility of. See Deed — CONSTRUCTION — IN PEN- 
TION OF PARTIES — MEANlNtJ OF WORDS USED. 

(1917) 32 M. L. J. 559 (563). 

——Evidence— Intention of parties— Oral evidence of— 
Admissibility. See under DEED— CON.SrRUCTlON OF— 
INTENTION OF PARTIES. 

■ ‘h7'tdence Oral e^adeiiee — Admissibility, 

In construing a deed, parol evidence is to be considered 
in so far only as it determines the position of the parties at 
the time of its execution, which may afford some reason ff>r 
the making of the instrument. 

T he^ intention of the parties to the deed is to be collected 
from its terms, and without regard to what may have been 
said in the parol evidence touching their intention. (Sir 
La7ore>icc Peel.) SOOKYABOYE AMMAL LUTCHMl 

Ammal. (1869) 13 W. E. (P. c.) 3 = 2 Suth. 282. 
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p7'ideuee — Property demised — Issue as to — Hegotia- 

tiofis prior — Non-existence of area within boundaries speci- 
fied — Eindence of — Admissibility of^ to 7>ary' terms of 
deed. 

The question as to what was demised under a registered 
kabuliyat (whether it was the land included in the Ixjiind- 
aries specified in the schedule to the kabuliyat irrespective 
of the area specified therein or whether the land demised 
was that indicated by the area specified irrespective of the 
existence or otherwise of so much of land witliin the bound- 
aries specified) depends upon the true construction of the 
kabuliyat and that construction cannot be varied by extra- 
neous evidence as to the negotiations which led up to the 
contract which was, in fact, made, or by evidence shewing 
that within the boundaries specified in the schedule to the 
kabuliyat there were not lands of the area specified (230). 
{Sir John Edge.) DURGA PRASAD SiNGH v. RaJENDKA 

Narayan Bagchi. (1913) 40 I. A 223 = 

41 O. 493 (607) = 18 C. W. N. 66 = 21 1. C. 750 = 
(1914) M. W. N. 1 = 16 M. L. T. 68 = 19 C. L. J. 95 = 

16 Bom. L. E. 42 = 26 M. L. J. 26. 
Execution of deed — Circumstances relating to — Re- 
ference to. Deed— Construction— Circumstan- 

ces RELATING TO, ETC. 

Execution of deed— Situation and rights of parties 

at time of — Reference to. See Deed — CONSTRUCTION 

Situation and, etc. 

• Execution sale- -Certificate of— Construction. See 

Execution sale — Certificate of. 

P'alsa demonstratio — Applicability of maxim of. See 

—Area — boundary. 

■Family arrangement or will. See Hindu I,aw 

—Family arrangement. 

Fresh deed— Confirmatory deed — Test. See Hindu 

Law— Gift -Construction— Fresh gif-t. 

(1919) 46 I. A. 285 (291) = 43 M. 244 (261), 


Deed 


Will 


Future and contingent interest— Release of— Deed 

ettocting. Hindu Law— will— Construction- 
gif't over— Future and contingent interests 

(1892) 21 I. A. 36 (37) = 20C. 373. 

Future rights—Declaration of. See HINDU Law— 

w ILL— CoN.STRucTioN— Future rights. 

Gift. Gift and Hindu law— G in. 

“ Gift inter 7’ivos~- Will— Distinction— Test. See 

Hindu Law — Will — Gif'p inter 7 'i 7 *os, 

Grant. See Grant. 

' Guardian — Deed 1/y— Capacity in which, executed— 
Individual capacity or capacity of guardian. under 

Hindu i.aw— Minor— (Guardian- Deed by— Capa- 
city IN which, EXECUIEI). 


Ileus Class o/ — leading member of — Enumera- 
tion of — All members of class if included. 

In a dcKument l)etween Hindus, and indeed in the 
Mitakshara itself, it is by no means unusual to find that 
the leading member of a class is alone mentioned when it is 
j intended to comprehend the whole class (272). {Sir 
I James Iff Colvile.) C'HOWDHRY CHINTAMAN SiNGH r*. 

I Mus.samut NOWLUKHO KONWARI. 

(1876) 2 I. A. 263 = 1 C. 163(162) = 24 W. E. 266 = 

3Sar. 637 = 3 Suth. 204 

4 

Ilindn — Deed by — Words in — Meaning of — English 

I.a7if technical meaning — Inapplicability of. 

In settling the construction of a deed executed by a Hindu 
in Bombay, held that, unless there was a special reason 
afforded by the deed itself to the contrary, the technical 
meaning given to words in English law must he dis- 
regarded. {Lord Ihtckmaster.) MadhaVKAO GaNPYP 
RAO DE-SAI 7>. RAGHUNATH AOASKAR. 

(1927) 55 1. A. 74 52 B. 176 = 
47 C. L. J. 198 30 Bom. L. E. 282 107 I. C. 119 = 

27 L. W. 400 I. L. T. 40 B. 86 26 A. L. J. 660 = 

32 C. W. N. 925 A. I. E. 1928 P. C. 33 = 

64 M. L. J. 246. 

lEndii hidy—Letter written by — Substance of 
transaction to be looked to. 

In dealing with a letter written l>y a Hindu lady it is 
desirable not to rest upon a minute criticism of the particular 
expressions used, but to look to what was the substance of 
the transaction. {Sir James Colvile.) Rajah VeLLANKI 

Venkata Krishna Rao 7-. Venkata Rama Lakshmi 
NaraSayva. (1876) 4 I. A. 1 (11-2) = 1 M. 174 (188) = 

26 W. E. 21 = 3 Sar. 669 = 3 Suth. 363. 

Hindu widow — Husband’s deed in favour of. See 

Hindu I. aw — Widow — Husband. 

India — Rule applicable in — Nothing peculiar. 


It is not contended that there are any peculiar rules of 
construction in India applicable to the instrument called a 
will or deed (J73). {Dr. Lushington.) RewuN PERSAD 
7'. MUSSUMAT RadHA BEEBV. (1847) 4 M. I. A. 137- 

7 W. E. 36 (P. C.)= 1 Suth. 172 1 Sar. 327. 

Indians — Deeds of — Liberal construction of'^Neces 

sity. 

Deeds and contracts of the people of India ought to be 
liberally construed. The form of expression, the literal 
sense, is not to l)e so much regarded as the real meaning of 
the parties which the transaction discloses. {/,orJ Justice 
Knight BriiceA HUNOOMANPERSHAD PaNDAY v. 

Mus.sumat Babooee Munraj Koonweree. 

(1866) 6 M. I. A. 393 (411)= 18 W. E. 81 = 

2 Suth. 29 = J Sar 662 = Sevestre 263 N. 
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Heldy that the principle laid clown by Lord Justice 

Knight Bruce that “Deeds and contracts of the people of 
India ought to l>e liberally construed. The form of expression, 
literal sense, is not to be so much regarded as the real 
meaning of the parties which the transaction discloses** was 
particularly applicable to a case in which the question was 
whether the effect of a deed of conveyance executed by a 
Hindu widow in respect of immoveable property inherited 
by her husband was to sell and convey the absolute interest 
in the piece of immoveable property or merely what might 
be termed her lifediUerest in the same. 

Hehi, reversing the High Court, that, in holding, on the 
strength of a recital in the granting part of the deed that the 
widow conveyed and sold all her rights and interest in tlie 
property sold which she had inherited from her deceased 
husband, that only her life-interest in the property was sold 
and conveyed, the High Court fell into the very error which 
lx>rd Justice Knight Bruce stated should be guarded against, 
and that the other portions of the deed clearly showed tliat 
the absolute interest was intended to be conveyed and sold. 
U-onl Atkiftson.) VaSONJI MORARJI 7'. CHANDA BIBI. 

(1915) 37 A. 369 (375. 378) = 
19 C. W. JT. 873 - 17 Bom. L. R. 556 = 18 M. L. T. 31 - 
(1916) M. W. N. 449 2 L. W. 676 = 22 C. L. J. 380 = 

29 I. C. 781 -- 29 M. L. J. 130. 

J nheritance — Cotttravcntion of ndes of — Const 

tioH resulting in — Permissibility. 

The second clause of this document, if it were construed 
literally, would appear to give the Talook, in the event of 
the death of the younger son to each of the lawful widows 
as shall have male issue ; but such a disposition would 
at once contravene the ordinary rules of devolution of 
Hindu property, and not be in accordance with the usages 
of Hindus, and xs there is no mention of any change of 
intention as to the proprietary right, a construction which 
would postpone male issue to their mothers, is obviously 
inadmissible (509). {Lord Cairns ') Sri GaJAPATHI 
RadhikaPaita Maha Devi Garu Sri <;ajapathi 
Nibamani Patia Maha Devi Garu. 

(1870) 13 M. I. A. 497 = 14 W. R. (P. C.) 33 = 
6 B. L. R. 202 = 2 Suth. 365 = 2 Sar. 601. 

Intention expressed by words used — Ascertainment 

of — Mode of. 

In all cases of the construction of a deed, the object is to 
see what is the intention expressed by the words used. But 
from the imperfection of language, it is impossible to know 
what that intention is without inquiring further, and seeing 
what the circumstances were with reference to which the 
words were used (274). {Lord Atkinson f) KOVAL BANK, 

Canada v. Salvaiori. 

(1927) A. I. R. 1927 P. C. 272= 30 Bom. L. R. 760 = 

107 I. C. 346 = 47 C. L. J. 300. 

“Intefttion of executant — Ascertainment of — Mode of. 

The intention of the donor is to be ascertained by 
reading the terms of the deed as a w’hole, and giving to 
them the natural meaning of the language used. {Sir 
Lancelot Sandersonl) AMJAD KhAN v. ASHRAF KHAN. 

(1929) 66 I. A. 213 = 4 Luck. 306 = 
31 Bom, L. R. 809 = 30 L. W. 91 = 116 I. C. 406 = 
I. R. (1929) P. C. 189 = 27 A. L. J. 671 = 
6 O. W. N. 483 = 33 C. W. N. 753 = 
A. I. R. 1929 P. C. 149 = 67 M. L. J. 439. 

Intention of executant — Effect contrary to — Giving 
of — Propriety. 

In a case in which an instrument was, on its right 
construction, held to be a will and not a present irrevocable 
appointment of a successor, it was contended that the 
executant had no power to make the appointment of a 
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successor to the property by will, and therefore, to give 
effect to the instrument, it mu.st be construed as a present 
appointment. 

Ileldf that it w’as impossible to give effect to the instru- 
ment contrary to the intention of its author (209). {Sir 
.Montague E. Smith.) PaRTAB NaRAIN SiNGH v, 

Trii.oki.anath Singh, (1884) 11 1. A. 197 = 

lie. 186 (199) = 4 Sar. 667 = Bald. 174^ 

B. & J’s No. 86. 

Intention of executant gathered from indications in 

the deed and in eondnet of parties — Control of construction 
by. 

Where by a sale-deed the vendors conveyed all the right 
and title that they possessed in the proiierty, and, therefore, 
according to the ordinary rule, the right and title which one 
of the vendors posse.ssed as executor in tlie property would 
have passed under the rleed, the learneil jutiges of the High 
Court held that that interest did not pass, basing their judg- 
ment on what they considered to be indications in the deed 
and in the conduct of the parties that the intention was tliat 
only the beneficial interest possessed l)y the vendors should 
lie conveyed. 

Quaere^ w’hether it was permi.ssible to permit such consi 
derations to affect the interpretation of the deed. {Lora 
.Moulton.) BRIJRAJ NOPANI V. PURA SUNDARY DaSSEE 

(1914) 41 I.A. 189 = 42 0. 56 (64) = 24 I. C. 296 = 
1 L.W. 556 = 16 M. L. T. 338 = (1914) M.W.N. 679 = 

20 C.L. J. 368 = 18 C. W. N. 1313 = 16 Bom. L.E. 797 = 

12 A. L. J. 1185 = 27 M. L. J. 93. 

— Intention of parties — Meaning of words used — Basis 
proper of eojistrnrtion — Evidence of intention — Ad missibi- 
lity of. 

In construing the terms of a deed the question is not what 
the parties may have intended, but what is the meaning of 
the words which tliey used. In construing tlie deed, evi- 
dence of the intention of the parties to it is clearly inadmis- 
sible. {Lord Parmoor.) MAHARAJAH MaNINDRA 

Chandra Nandi v. Raja Sri Sri Durga Prashad 
Singh. (1917) 22 M. L. T. 202 = 

(1917) M. W. N. 448=6 L. W. 110 = 

21 0. W. N. 707 = 25 C. L. J. 667 = 19 Bom. L. E. 493 = 

16 A. L. J. 432 = 1 Pat. L. W. 627 = 38 I. C. 929 = 
10 Bur. L. T. 229 = 32 M. L. J. 669 (663). 

Intention of parties — Oral evidence of — Admissibi- 
lity. See Evidence act, S. 92— Deed — Nature real 
OF transaction, etc. (1917) 44 I. A. 236 = 46 C. 320. 


Under S. 92 of the Evidence Act, as between the 

parties to an instrument, oral evidence of intention is 
not admissible for the purpose, either of construing deeds 
or of proving the intention of the parties. {Sir Lawrence 
Jenkins.) BaIJNATH SiNGH 7'. MaHOMED HaJEE ABBA. 

(1924) 3 R. 106 = A. I. B. (1925) P.C. 76 = 
27 Bom. L. B. 787 = 3 Pat. L. R. 227 = 86 I. C. 332 = 

48 M.L J. 339 (344). 

Intention of parties — Speculations as to — Control 

of language of deed by — Propriety. 

In a case in which the question w^as whether, under a 
deed of^ift executed by a Hindu in favour of his wife, the 
latter took a life estate or a Hindu widow’s estate in the 
property conveyed to her, the High Court arrived at the con- 
clusion that she took a widow’s estate only, though the plain 
and obvious construction of the language of the instrument 
pointed to her taking a life estate, on a supposed under- 
standing come to betw'een the executant and his adopted 
son at the time of the execution of the instrument. There 
was no evidence extraneous to the instrument of any such 
understanding ; and no such understanding was expressed or 
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was to be inferred l)y neces-sary or even reasonable implica- 
tion from the language of the nstrunient. 

Hi'ld^ that the Court could not, upon mere conjecture of 
what might probably have been intended, interpret the 
instrument so as materially to alter the conclusion suggested 
by its plain and obvious construction (260). {Sir Robert P. 
Collier.) MUSSUMAT BHAGUni DAEE CHOWDRY 

Bhoi.anath Thakoor. (1875) 2 1. A. 256- 

1 C. 10-1 = 24 W.E. 269 =3Suth. 186 = 3 Sar. 528. 

Sale-deed— Interest passing under. 

(1914) 41 1. A. 189 (196) = 42 C. 56 (65-6). 

Acouit called upon to construe a deed is concerned 
to consider the actual language employed, and it is beyond 
its province to enter the region of speculation (246). {/Mnl 
Pen moor.) A T rORNEV-OKNERAL OE M v 

(1922) 31 M.L.T. 238 (P. C.). 

^-Interest passing under deed. .SVv DEED— CoN.S- 

TRUCTION— liSTA'I'E CONVEYED. 

///terlim'atio?/s ,im/ erasures appeariuj^ ou deed 

F.xamiuaiiou of, iK aid to const ruetiou — Propyiely. 

'I'he terms of the document as actually executed are upon 
this point sufficiently clear to make it unnecessary for their 
Lordships to adopt the somewhat doubtful course of examin- 
ing, as an aid If) construction, interlineations and erasures 
as these now appear upon the parchment (S90). {i.ord 
Plauesburgh.) Ma Sa HON re Ma Da Twe. 

(1924) 20 L. W. 884-84 L C. 561- 

A. I. R. 1924 P. C. 233. 

International instrument. See INTERN A'llONAL 

AtJREEMENT AND INTERNATIONAL INSTRUMENT. 

Invalidity of deed — Construction leading to. See 

Deed—Con.strugtion of — VaLIDATIN(; CONSI'RUG- 

TION. 

Later deed. See DEED— rON.STHUGTlON— .SuHSE- 

QUENT DEED 

Law — Contravention of — ('onstruciion resulting in. 

.sv*' Deed— C oNS'iKUCTiON — VAi.iDA'riNt; gonsirug- 

TION. 

-Liability under deed — Extent of — Intention of 

exLCiitant- — Impression of Court — Mistakes in — Ptfeet. 

What a person who gives an obligation considers is the 
extent of his obligation is f)f no avail. You are to k)ok at 
what he does, not to what he thinks. You are to gather what 
he means from what he has said in his instrument, not 
from what he suggests. You are to look to his obligation, 
which he has contracted in point of fact and in point of law, 
an obligation which is binding upon him, not to the inten- 
tion, and motives, and expectation, and speculation, which 
he may have had in his own mind at the time he so bound 
himself (328). Even if the Court was mistaken as to the 
extent of his obligation, that would not avail him. The 
extent of his obligation depends entirely upon the terms of 
the instrument given by him (329). {Lord Prou^/iam.) 

Rajah Gopal Inder Narain Rov 7 . Rajah Jagar- 
NATH GURG. (1839) 2 M. I. a. 311 = 5 W. B. 129 = 

1 Suth. 93 = 1 Sar. 193. 

-Maxim — Falsa demonst ratio — Application of. See 

Deed — Area — boundary. 

Maxim — I V res magis valeat quam pereat — Applica- 
bility. See Deed— Construction— COMPROMISE con- 
firmed BY decree of court. 

(1923) 60 I. A. 265 (273) = 45 A. 596 (603). 

^Mistake of parties as to nature or effect of deed — 

Construction of deed if can be affected by. See DEED — 

CONSTRUCTION— Liability under deed. 

(1839) 2 M. I. A. 311(329). 
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The true character which a document intrinsically 

bears cannot be altered by the misconception of the parties 
as to its character. A document which is really of the 
nature of a settlement of account cannot be turned into an 
award, if it is really not an award, by the parties thinking 
that it is an award. {L^ord Sumner.) AhMeD KHAN c- 
A LI Ebrahim. (1924) 27 Bom. L.B. 746= 

A.I.B. 1925 P. C. 177(178). 

Mortgage deed — Construction of. See MORTGAGE 

DEED. 

-^^^o^'lgage or sale — A^ature real of transaction. 

The appellant sued to redeem certain lands, which the 
respondents, deriving title from one A; deceased, claimed to 
hold free from any right or equity of redemption. 

1 he lands in question were originally waste lands the pro- 
pei ty of the Government. In 1866 and J867 they were sold 
to the appellant in three lots under tlie rules then in force 
foi the sale of waste lands in British Jhirmali, On payment 
of preliminary exj^enses and a fraciion of the purcha.se- 
money as required by tlie rules, eacli of the three lots was 
con\eyed to the appellant “in full proprietary right” subject 
to conditions intended to protect the interest of the Gov- 
ernment as an unpaid vendor. In 187 1, at the joint request 
of the appellant and *V, the property was transferred into 
A'V name in the Government bocks, and thenceforth he 
was recognised as owner and acted as such. The question 
was; “What was the real meaning of that transaction .> 
Was it an absolute sale or a transfer by way of .security 

Held, upon a construction of documents not wholly un 
ambiguous, and upon a consideration of ail the surrounding 
circumstances, reversing the courts below, that the transac- 
tion was not one of sale, but of transfer by way of security. 
{L,ord IWacnaghten.) KaDFR MOIDEKN 7>. NEPEAN. 

(1894) 21 I. A. 96 -21 C. 882 = 6 Sar. 463. 

Mortgage or sale with a contract for re purchase — 

iVature real of transaction . 

\\ liere S executed an instrument which, uj^on the face of 
it, purported to be an absolute Bill of sale of a taluk and 
lands theiein described to the appellant in consideiation of 
the sum of Ks. 39,500, and {)n the same day the appellant 
executetl to A an agreement importing that on payment of 
the sum of Rs. 39,500 with interest at 1 2 per cent, per annum 
on a specified date, the sale should be void, but that in the 
event of the sellers not paying the principal and interest ac- 
cording to his engagement the agreement was to be null and 
void, and the purchaser (the appellant) was to become the 
absolute proprietor of the property, held, that the effect of 
the two instruments was simply to secure the re-payment of 
the sums lent by the appellant to A with interest on the day 
named, l>y means of that kind of mortgage which is known 
in India as or conditional sale (346-7). {Sir 

James Colvile.) ForheS v. AmeEKOONIS.SA BEGUM. 

(1866) 10 M. I. A. 340 = 5 W. B. 47 = 

ISuth. 621 = 2 Sar. 153. 

R was the eldest of three brothers, C l>eing a half- 

brother of the other two. R purchased a 14 annas share of 
some 52 villages in a Zemindary in the joint names of him- 
self and his two brothers. It was intended that he should 
have 10 out of the 14 annas, and that each of his brothers 
should have two anna.s. He paid (he greater part of the 
purchase- money ; the, brothers paid a comparatively small 
part of it, and they were indebted to him. In order to 
recover that debt, amounting with interest lo upward.s of 
Rs. 40,000, he brought an action, and obtained judgments 
against both of them for something more than Rs. 20,000, 
When the.se were the transactions between R and C, a 
potiah was entered into by C, in which he purported to 
grant in mokurruri on perpetual tenure, to his brother R 
his two-annas share in the 52 villages, at an annual rental of 
Rs. 497. The deed spoke of the sum of Rs. .30,005 as the 
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consideration or peshkas nuzurana money “ out of which,” 
C said, “ I have taken Ks. 10,000 in cash for payment of the 
debt due to L and the balance Rs. 20,005 was paid on 
account of the decretal money, principal with interest, and 
costs due to from me, after deduction of Rs. 1 ,023 remitted 
out of the decretal money due to the said decree-holder”, (A*) 
“and of the amount of costs incurred in the Zillah Court, and 
also after deduction of one half of the decretal money due 
from P, second defendant ; and whereas a deed of acquit- 
tance of this date, with a receipt stamp affixed thereto, has 
Ijeen obtained by me from the said decree-holder ” (A*) “ I, 
the declarant, have from the l^eginning of 1271 Fusli, exe- 
cuted this pottah of perpetual mokurruii lease.” and so on. 

By the ikrarnamah of the same date it was stipulated l)e- 
tween the contracting parties that when C, or his heirs, paid 
off the said nu/urana money of Rs. 30,000, without interest, 
from their own pocket, without taking money from any other 
person, to P and his heirs, then A*, or his heirs, would with- 
out dcuiaiuling interest, return the said pottah rn- perpetual 
lease to the said (\ and C should ha\^ no claim in respect 
of the mesne profits for the i)eriod of the mokurraridar’s 
possession. 

The question was w hetlier those documents, though they 
purported on the face of them to be a sale with a power of 
repurchase, really amounted to a mortgage, or whether the 
real intention of the parties Wius that there should be a sale, 
that the debt should be acquitted, and that there should be 
a power, of repurchase under certain conditi»>ns personal 
to C. 

fields affirming the Courts below, that the real intention 
of the parties w-as that there should be a sale with a provi- 
sion for the re-purchase of the property on certain conditions 
personal to C. 

The finding of the ('ourts below, in the first place, is 
entirely consistent w ith the terms of both documents. 'Fhe 
opposite finding would not be consistent with the terms of 
either, certainly not with the terms of the pottah, which 
speaks of the debt having been acquitted and discharged. 
To bold that it was not acquitted and discharged, but that 
these documents were really a security for it, would be to 
contradict the terms of the instrument (132). 

Then, again, looking at the surrounding circumstances, 
among other things, at the value of the property, and at the 
relation of the parlies, their Jx)rdshii>s are of opinion that 
the Courts Ix;Iow have come to the right conclusion (132). 
{Sir Robert P, Collier.') SlTUL PERSHAD v. LUCHMl 

Pershad Singh. (1883) 10 I. A. 129 = 10 C. 30 = 

13 C. L. E. 382 = 4 Sar. 470. 

By a document dated 20 — 2—1835 A and others, w ho 

profe.ssed to l)e the proprietors of the property therein men- 
tioned, declared that they had of their own accord absolute- 
ly sold the entire property to G “ in lieu of Ks. 4,000 of ihe 
current coin.” On ^the same day another document was 
executed by which reciting the deed, said : — “However. I 
have as a matter of favour, mercy, kindness, and indulgence 
executed this deed, and do hereby stipulate that if all these 
vendors will, within a period of ten years from the date of 
this deed, pay in a lump sum, and without interest, the whole 
amount specified above, I shall accept the same, and cancel 
this valid sale. During the aforesaid term, f shall remain 
in possession, collect the rent, enjoy the profits, and be liable 
for loss ; the vendors shall have no concern whatever ; I 
shall not claim interest from the vendors, nor will they 
demand profits from me, after the expiry of the term. In 
case the whole of the principal is not paid according to the 
terms of this document the vendors shall not be able to can- 
c el the sale by payment of the principal.” 

The suit out of which the appeal arose was instituted 
nearly 50 years after the date of the said deeds by the 
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repre.sentatxves of the vendors claiming to redeem the pro- 
perty upon payment of the Rs. 4,000. 

Held., reversing the High Court, that the case was not one 
of mortgagor and mortgagee, but one of an absolute sale 
with a right to repurchase within a period of ten years. 

In the case of Alderson v. IVhitc Lord Chancellor Cran- 
worth says; — “ The rule of law on this subject is one dictat- 
ed by common sense — that prima facie an absolute convey- 
ance containing nothing to show that the relation of debtor 
and creditor is to exist between the parties does not cease to 
be an absolute conveyance and become a mortgage merely 
because the vendor stipulates that he shall have a right to 
re purchase.” In this case the vendors did not stipulate that 
they should have a right to re purchase ; but the vendee, as 
a matter of grace and kindness, stipulated tliat they should 
have that right. The I.ord Chancellor pnx'eeded : “ In 

every such case the question is, what upon a fair 
construction is the meaning of the instruments ? Here 
the first instrument was on the face of it an alisolute 
conveyance; the secum! gave a right to repurchase on pay- 
ment, not of what should be due, but of the full amount of 
the purchase money”— exactly corresponding to tlie terms 
of 'die two documents in the present case, whereby the 
vendee gave the right to the vendors to take back the pro 
perty if within the period of ten years they should pay the 
same amount, namely, Rs. 4,000. ” Was that, if taken 

according to its terms, a law ful contract ? Clearly so. What 
then is there to show that it was intended to be a mere 
mortgage ? I think that the Court after a lapse of thirty 
years ouglit to require cogent e\idence to induce it to hold 
that an instrument is not what it purports to be.” {Sir 
Parnes Piocock.) BHA(;\VAN SaHAI BHAGWAN DeVI. 

(1890; 17 I. A. 98 12 A. 387 = 6 Sar. 557. 


Where the question was whether two deeds, one. an 

absolute deed of sale, and the other, an agreement of even 
date to reconvey, together constituteti a mortgage by condi- 
tional sale of the property dealt with by them or an out-and- 
out sale with a contract of re purchase, held, that the transac- 
tion evidenced by the deeds was intended to he and was a 
mortgage by conditional sale (68). 

Their Ixrrdships were of opinion that the deeds them- 
selves contained important indications of the intention of 
the parties that tlie transaction was to be only a mortEaee 

They referied to the following circumstances as being indi 
cations of such intention — * 

(1) the provision in the agreement to reconvey that if 
the vendee objected to receive the money and relinquish the 
property the vendor might deposit the amount in the trea- 
sury “by virtue of this agreement,” and obtain po.ssession 
over the property. This provision at once suggested a rpf^,- 

ence to Regulation I of 1798 as being in the opinion of the 
parties applicable to the case; 

(2) the provision in the agreement to re-convey making 

the estate redeemable on payment not only of the price fixed 

for the re purchase, but also of amounts payable under a 

separate account 1 his gave the transaction the character 

of a mortgage so far as the separate account was concerned 

and if it was to some extent a mortgage it might well be held’ 
to be so entirely ; and 

(3) the fact that at the date of the deeds in question 
the property was worth considerably more than the stated 
price. Their lordships did not place much reliance on this 
circumstance. {Lord Davey.) BaLKISHAN DaS 7/ T prrp 

(1899) 27 I. A. 68 (67-8) = 22 A. 149 (160 iw' 
4 C. W. N. 163 = 2 Bom, L. E. 623 = 7 Sar 601 

Held., affirming the Court below, that the 

effected by two instruments, a deed of 29— 8 — iS'n? 
agreement of .■)^9-l852 , was an absolute sale 
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of liie property mentioned in the deed of August 29 with a 
contract for re-purchase, and not a mortgage. 

The following, amongst other, circumstances were relied 
upon in support of the above conclusion 

( 1 ) Tlie deed of August 29 upon its face purported to be 
an absolute deed of sale. It did not refer to any contemplat- 
ed or antecedent agreement of re-sale or re-purchase, and did 
not dis( lose any intenticui whatever to treat the tlisposal of 
the property mentioned in it as anything other than an 
absolute transfer on sale for a certain definite sum (2S7). 

(2) A deed of hypothecation executed l)y the same parties 
on the same date, August 29, 1852, showed that none of 
the parties to the sale deed of the same date had religious 
scruples against the receipt or payment of interest on money 
lent, and that, when (lesiring and intending to create a 
mortgage, they would not have adopted special methotls of 
conveyancing to conceal the fact that interest for the loan 
was, in fact, to be given and received (287-8). 

(3) Tliere was no evidence of any agreement come to 
between the parties prior to the sale deed r)f August 29 that 
the property comprised in it should be mortgaged to the 
so-called vendees for the sum therein mentioned, and no 
evidence that that agreement should be carried out by a 
deed of sale and a contract for re purchase (288). 

(4) The agreement of September 5, 1852, stated that the 

executants had agreed to re-convey of their own free will 
and because they were willing to help the vendors and treat 
them with kindness. It imposed the restriction that the 
amount to be paid for redemption should be paid by the 
vendors out of their own pocket without selling or mort- 
gaging the property comprised in the sale deed to other 
persons (288-9). And, though there was a clause in the 
agreement conferring upon the vendors the right and power 
to deposit the amount fixed for re-sale in court such as was 
contemplated by Bengal Regulations I of 1798 and XVII of 
1806, the clause was so obscure and contradictory that it 
could not furnish any true guide to the intention of the 
parties (290-1). {/A>ni Atkhisoji.) JHANDA SiNGH v, 
Wahid-UD-Din. (1916) 43 I. A. 284 = 

38 A. 670 (677-8) = 14 A. L. J. 1189 = 20 M.L.T. 529 = 
(1916) 2 M.W.N. 570 = 21 C. W.N. 66 - 26 C. L. J. 624 = 

5 L. W. 189 = 19 Bom. L. R. 1 = 36 I. C. 38 = 

31M.L.J. 750. 

— The question was as to the true nature of a transac- 

tion of August 4, 1908, between the appellant and the late 
Raja of Kalahaste. The transaction was evidenced by two 
documments, the first being described as an indenture made 
by way of conveyance by the Rajah as vendor to the appel- 
lant as purchaser, and the second purporting to tie an agree- 
ment by the appellant as vendor to the Raja as purchaser. 
The question was whether the transaction was really a mort 
gage by conditional sale of the properties in suit or whether 
it was an absolute sale of the properties to the appellant with 
an agreement on his part to reconvey on the strict perform- 
ance by the Raja of certain defined conditions. 

Held^ reversing the High Court and restoring the Sub- 
Judge, that, when all the provisions of the documents were 
viewed in the light of the surrounding circumstances, the 
inference was irresistible that a mortgage and a mortgage 
only was in the direct contemplation and intention of both 
parties to the transaction. 

The following, amongst other, circumstances were relied 
upon in support of the above conclusion : — 

(1) The transaction was not the result either of any 
bargaining as to the value of the property conveyed or as to 
the price to be paid. 

(2) The price mentioned was, at the date of the transac- 
tion, a most grossly inadequate one for the property and 
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was much less than could have been realised bv Dtivate sale 
or even by a court sale. 

(3) The Raja had not only an option to repurchase, but he 
was put under an obligation to buy if the appellant thought 
fit to require him to do so. 

(4) The agreement to reconvey showed that time was not 
of the essence of the exercise by the Raja of his rights in 
that matter. 

(5) The provision in the agreement to reconvey that credit 
was in certain contingencies to be given to the Raja for his 
share of the compensation paid by Govtrnment for portions 
of the mortgaged property expropriiried liy it by a deduction 
from the 6 lakhs otherwise payable by him on re-purchase. 

(6) The reservation of the riglit of re purchase in the 

conveyance itself and the reservation of minerals. {Lord 
Hiaueshurgh.) NaKASIN(;eK JI CJVANAGERJI v, PaNU- 
(JANTI Pari hasakathi. (1924) 61 1. A. 306= 

47 M. 729 = 20 L. W. 701 = 10 O. & A. L. B. 1172= 

A. I. R. 1924 P. C. 226 40 C.L.J. 481 = 
(192^ M. W. N. 916 = 23 A. L. J. 161 = 
27 Bom. L.R. 4 = 29 C.W.N. 246 = 26 P. L. R. 18 = 

82 I. C. 993 = 47 M. L. J. 809. 

The question was whether a transfer of certain shares 

in an oil company was a mortgage or a sale with a right of 
re-purchase. 

f/c’idy on a consideration of all the surrounding circum- 
stances ; among which were the facts that the amount paid 
by the transferee had no relation to the market price of the 
shares, but was merely the amount advaticed for interest as 
debt to the transferor, and that the transferor's claim to 
the dividends in the shares was recognised, that the trans- 
action was a mortgage and not a sale with a right of re- 
purchase. {Sir Lawrence Jenkins.) BaijnaTH SiNGH 7 ^ 
Mahomed Hajee Abba. (1924) 3 R. 106 = 

A. I. R. 1925 P. C. 75 = 27 Bom. L. R. 787 = 

3 Pat. L. R. 227 = 86 1. C. 332 = 48 M. L. J. 339 (344). 

Mortgage or sate ivith contract for re-pnrehase — 

Nature real of transaction— Agreetnent for re-sale executed 
seven days later — No sneh agreement made before execution 
of sale-deed. 

To make good the contention that an absolute transfer 
on sale of property for a certain definite sum by A to /?, and 
an agreement executed seven days later Ijy B in favour of A 
undertaking to reconvey the property in certain events, con- 
stituted a mortgage by way of conditional sale and not an out- 
and-out sale of the property with a contract for re-purchase, 
it must be shown that an agreement had been come to 
between the parties that the property in question should be 
mortgaged to B for the sum specified, and next that that 
agreement should be carried out by a deed of sale and a 
contract for re purchase. If no such agreement was made 
before the deed of sale was executed and the deed of agree- 
ment was an after-thought, only suggesting itself after the 
sale-deed had been executed and delivered, it would not 
suffice. The execution of the deed of sale and of the con- 
tract of repurchase would then form two separated and inde- 
pendent transactions, not two connected and inter-dependent 
parts of one and the same transaction (288). {Ixfrd 
Atkinson.) jHANDA SiNGH v. WaHID-UD-DIN. 

(1916)43I.A. 284= 38 A. 670 (676) = 14 A.L.J. 1189 = 

20 M.L.T. 529 = (1916; 2 M.W.N. 670 = 21 C.W.N. 66 = 

26 C.L.J. 624 = 6 L.W, 189 = 19 Bom.L.B. 1 = 

38 I.C. 38 = 31 M. L. J. 760. 

Mortgage or sale with contract for re-purchase — 

Nature real of transactioti — Bengal Regulations I of 
and Xy// of iSOO^Machinery under ^ made applicable to 


case — Effect of. , virtr 

The provisions of Bengal Regulations I of 1798 and XVll 

of 1806 were intended to apply to mortgages effected by con- 
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ditional sale and contracts for repurchase ; and the fact that 
their machinery is made applicable to a particular case 
might, if the clause intended to have that effect was properly 
drawn, disclose to some extent an intention that it was 
intended to create a mortgage. 

The clause in the case before their lordships being 
extremely ill-drawn, and its provisions being self-contradic- 
tory, held, that it could not furnish any true guide to the 
intention of the parties (290-1). {Lord Atkinson.) JHANDA 
Singh v . Wahid-ud-Din. (1916) 43 1. A. 284 = 

38 A 670 (677-8) = 14 A. L. J. 1189 = 20 M. L. T. 529 = 

(1916) 2 M. W. N. 670 = 21 C. W. N. 66 = 
26 C. L. J. 524=6 L. W. 189=19 Bom. L. E. 1 = 

36 1. C. 38 = 31 M. L. J. 760. 

■ Mortgage or sale xoith contract for re-pnrrhasc — 
Nature real of transaction — Circumstances under which 
documents in question were executed-^Rcference to — AVtVJ- 
si ty. 

In order to determine whether a potta and an ikrarnamah 
of even date amount to a mortgage or to a sale of the pro- 
perty with a provision for its re-purchase on certain condi- 
tions personal to the mortgagor it is necessary to consider 
the circumstances under which the two documents were 
executed, as well as to examine the documents themselves 
(130-1). {Sir hohert P. Collier.) SiTUL PeRSHAI) V. 
LUCHMI PERSHAD Singh. (1883) 10 I. A. 129 = 

10 C. 30(33-4) = 13C. L. R. 382 = 4 Sar. 470. 

Mortgage or sale with contract for re-purchase — 

Nature real of transaction — Ivoidence admissible in case of 
question as to — Rule as to — Effect of .S'. 92 of E-oidence Act 
upon. 

As at present advised, their Lordships must not be 
taken to subscribe to the view that there has been introduced 
into the law of India such a radical change in the laws of 
evidence as is suggested by the Chief Justice, a change 
which would have the effect of excluding from the class of 
mortgages by conditional sale many transactions which, 
before the Evidence Act, would have been held to be within 
that class. {Lord Blanesburghf) NaRASINGERJI GyaNA- 
GERJI V. PANUGANTI PaRTHASARATHI. 

(1924) 61 1. A. 306 (318) = 47 M. 729 = 20 L. W. 701 = 
10 O. & A. L. E. 1172 = A. I. R. 1924 P. C. 226 = 
40 0. L. J. 481 = (1924) M. W. N. 915 = 23 A.L. J. 161 = 
27 Bom. L. R. 4=29 C.W.N. 246 = 26 P.L. R. 18 = 

82 I. C. 993 = 47 M. L. J. 809. 

— ~ Mortgage or sale with contract for rc purchase — 
Nature rcaP of transaction^ Intention of partics-^Oral 
evidence of — Admissibility — Surrounding circumstances — 
Reference to — Permissibility. 

Where in a case in which an absolute deed of sale and 
an agreement of even date to reconvey were executed in 
respect of certain property, the question arose whether the 
two deeds together constituted a mortgage of the property 
or an out-and-out sale with a contract of re-purchase, held, 
that oral evidence was, under S. 92 of the Evidence Act, 
inadmi^ible for the purpo.se of construing the deeds or as- 
certaining the intention of the parties, aiul that the case 
must be decided on a consideration of the contents of the 
docurnents themselves, with such extrinsic evidence of sur- 
rounding circumstances as might be required to show in 
what manner the language of the document was related to 
existing facts (65). {Lord Davey.) BaLKISHEN DaS v. 
LeGGE. (1899) 27 I.A. 58 = 22 A. 149 (158 9) = 

4 0.W.N. 163 = 2 Bom. L.R. 523=7 Sar. 601. 

—Where a question arises as to whether two instruments 
constitute a mortgage by way of conditional sale or an out- 
and-out sale of the property dealt with with a contract for 
re-purrhase, the test is the intention of the parties to the 


ViZ'Z'Dr-{CoHtd.) 

Construction of — {Contd.) 

instruments. That intention, however, must lx; gathered 
from the language of the documents themselves viewed in 
the light of the surrounding circumstances (287). Oral 
evidence is inadmissible for the purpose of proving that 
intention (291). {/.ord Atkinson.) jHANDA SlNGH v. 
Wahid-UD-DIN. (1916) 43 I.A. 284 = 

38 A. 570 (674. 679)= 14 A.L.J. 1189 = 
20 M. L. T. 529 = ( 1916) 2 M. W. N. 670 = 
21 C. W. N. 66 = 26 C. L. J. 624 = 6 L. W. 189 = 
19 Bom L. R. 1=381. C. 38 = 31 M. L. J. 760. 

Mortgage or sale with contract for rc-purchasc — 

Nature real of transaction — Lapse of time — Question 
raised after long^-Evidence cogent necessary to shenv that 
deed is not what it purports to be. 

A court after a lapse of thirty years ought to require 
cogent evidence to induce it to hold that an instrument is 
not what it purports to be (293). 

The above remark applied to a case in which the question 
was whether two instruments in writing, the first a deed 
purporting to be an absolute transfer on sale for a certain 
definite sum, and the second (executed seven days later), 
constituted when taken together a mortgage by way of 
conditional sale, or constituted an out and-out sale of 
the property comprised in the deeds with a contract for re- 
purchase, and the plaintiff sued 44 years after the lapse of 
I the period of ten years fixed by the second deed for re- 
I purchase for redemption alleging the transaction to be a 
mortgage by way of conditional sale (293). {Lord Atkinsem.) 
JHANDA Singh Wahid-ud-Din. (1916) 43 LA. 284 = 
38 A. 570 (580) = 14 A.L.J. 1189 = 20 M.L.T.629 = 
(1916) 2M.W.N. 570 --21 C.W.N. 66 = 25 C.L.J.624 = 
5 L.W, 189 = 19 Bom. L.R. 1 = 38 I.C. 38 =31 M.L. J. 760. 

Mortgage or sale with contract for re-purchase — 

Nature real of transaction — Surroitndiug circumstances 
— Reference to—Pcrmissibility—Oral roidcncc —Admissi- 
bility. 

Where the question was whether a transaction em- 
bodied in two documents was merely a mortgage by condi- 
tional sale of the properties in suit or was an absolute sale 
of those properties to the appellant with an agreement on his 
part to reconvey on the strict performance by the Uaja (the 
other party to the transaction) of certain defined conditions, 
their Lordships observed that they could decide the ques- 
tion with no reference to any oral evidence other than that 
of surrounding circumstances such as in Ix)rd Davey’s 
words in Ealkishen Das v. lA'gge (L. K, 27 1. A. 58) were 
clearly required to show in what manner the language of 
the documents was related to existing facts. {Lord Blancs- 
burgh.) NAKASINGEKJI GvANAGEKJI v. PANUGANTI 

Pakth.asarathi. (1924) 61 I.A. 306 (312) = 

47 M. 729 - 20 L. W. 701 = A.I.R. 1924 P. C. 226 = 

10 O. & A. L. R. 1172 = 40 C. L. J. 481 = 
(1924) M. W. N. 916 = 23 A. L. J. 161 = 
27 Bom. L.R. 4 = 29 C.W.N. 246 = 
26 P.L.R. 18 = 82 I.C. 993 = 47 M.L.J. 809. 

S. 92 merely prescribes a rule of evidence ; it does 

not fetter the court’s power to arrive at the true meaning 
and effect of a transaction in the light of all the surround- 
ing circumstances. {Sir iMWrcnce Jenkins.) BaIJNATH 

Singh r*. Mahomed HajeeAbba. 

(1924) 3 R. 106 = A.LR. (1925) P.C. 76 = 
27 Bom, L.R. 787 = 3 Pat. L.R. 227 = 86 I.C. 332 = 

48 M.L.J. 339 (344). 

See also DEED — CONSTRUCTION— MORTGAGE 

OR SALE WITH CONTRACT FOR RE- PURCHASE — NATURE 

REAL OK transaction— Intention of parties. 

Name given by parties to deed-^Effect of. See 

Deed— Name given by parties to. 
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Occasion of grant — Reference to. .SVv Uked— 

CONSTRUCTION— Surrounding ciR(;uMSTANCES. 

(1878) 6 LA. 54 (69)- 3 B. 186 (189). 

Operative part— General language in early portion 

of— Control of, by sub.secincnt particulai isation. Sec 
POWER OK ATTORNEV— CONvSTKUCTION OK— OPERA- 
TIVE PART 

(1881) 8 I. A. 39 (44-6)-7 C. 215 (251). 

Oixjrative part— Preamble— Conflict between. 

MORTGAGE DEED— CONSTRUCTION — PR EAMBI.E. 

(1898) 26 C. 395. 

Operaiive part— Recital— Conflict hetxoccn— Which 

praHiils. 

The construction of an ambiguous stipulation in a rleed 
may undoubtedly be governed or qualified by a recital; but, 
on the other hand, if the intention of the parties is clearly 
to be collected from the oi>erative part of the instrument, 
that intention is not to be defeated o! controlled because it 
may go beyond what is expressed in the recital (100). 

From the operative part of a mortgage deed it appeared 
that the security was intended to cover the general balance 
that might become due from the mortgagors to the mort- 
gagees upon all the accounts between them, field, applying 
the above principle, that in such a case the security could 
not be limited l>y the paragraph in the deed in the nature of 
a recital to advances made upon contracts for future deli- 
veries of produce, where the words of recital were not neces- 
sarily reptfgnant to such construction (V'AIOO). {Sir James 
Colrile.) PALI.IKEEAGATHA MaRCAR 7/. SlGG. 

(1880) 7 I.A. 83-2 M. 239(256-8)- 

3 Suth. 742 = 4 Sar. 131. 

— Other deeds — Dispositions and langitai^c of — Rc' 
ference to — Deeds hctivcen same parties and part of one 
design . 

Each of several deeds e.xccuted by one person in 
favour of anothei should be interpreted by itself, and a 
subsequent deed cannot properly be referred to for the pur- 
pose of interpreting a prior deed. If. however, it appears 
expressly, or by reasonable implication from the contents of 
the several deeds, that they all formed part of one entire 
design, then the construction of anyone couhl i)roperly l)c 
aided by the dispositions made and the language found in 
the others (662). COKLEC'IOR OK MuoKSHEDAIiAD rc 

Ranee Shebesurru. (1872) 2 Suth. 661- 

18 W. B. 226. 

Othey deeds — Language of — If a guide to const rue- 

tion of deed in (/nestion. 

On a question of the construction and effect of a docu- 
ment, each ca.se must be determined on its own circum- 
stances, and each document must be construed according to 
the words which are contained in it. {Sir liarnes Peacoeh.) 

GoBiND Lae Ruv t. He.mendra Narain Kov 
Chowdhry. (1889) 17 C. 686 (687) -5 Sar. 497. 

— i The laiiguage of one instrumeiU does not afford 

much assistance in the construction of another ( 165). {Lord 
ALacnaghten.) vSUBBAKAVEK rc SubbamMai.. 

(1900) 27 LA. 162 = 24 M. 214 (218)- 
4C.W.N. 805 = 2 Bom. L.B. 982-7 Sar. 782. 

In a case in which the question was whether a surety 

bond executed by the directors of a limited company to 
secure advances obtained by the company imposed a perso- 
nal liability upon the directors (executants) or merely 
pledged the credit of the company, it Was said, in support 
of the contention that the bond did not impose a personal 
liability upon the executants, that if one looked at the 
documents of the kind one would find that the bond in 
question was only a common form intended for cases where 
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theie w'as a pledge of assets, and that if regard was had to 
the circumstances in other tran.sactions one would find that 
m other transactions those gentlemen did not pledge 
themselves personally. ^ 

Held that, as, on the face of the bond in question, there 
was no difficulty in giving it an intelligible meaning as 
constituting a personal pledge, extrinsic evidence W'as 
inadmissible to affect its meaning. 

This surety bond which was executed on the specific oc- 
casion must be taken to have been executed for the purpose 
of the occasion, and it cannot lie assumed that it had re- 
ference to any other circumstances of a different date. 
{discount Haldane.) PaNNA LAL v, NIHAL CHAND. 

(1922) 16 L.W. 80 (82,3) = (1922) M.W.N. 376 = 
26 C.W.N. 737-36 C.L.J. 5 = 24Bom. L.R. 971 = 

31 M.L.T. 129=2 P.L.R, (P.C.) 1922 = 
(1922) P. C. 46 - 67 L C. 423 = 43 M. L. J. 66. 
Sec also DEED — CONSTRUCTION OK— SUBSEQUENT 

DEED — Words in. 

Parties not before court— Rights of — Declaration of. 

See Hindu Law — Wile — Construction — Parties 

NOT BEKORE COURT. 

Payment "'on demand Deed ereating obligation 
of — Effect —Demand prior to enforcement of obligation — 
Necessity. 

In this country (England various cases have arisen with 
regard to obligations payable on demand ; a promissory 
note not payable on demand, is payable immediately. It is 
imixjrtant, however, in some cases of negotiable securities, 
that the demand I)e made within a reasonable time, in other 
cases that the demand should be made immediately, and 
in some without any demand at alb In one case it was 
laid down that in the case of a lx>nd with a penalty to pay 
a certain sum on demand, an express demand must be 
made before the action can be maintained. So in an action 
on a promise to pay a collateral sum on request. These 
authorities show tliat there may lx; cases wliere an action 
would not lie except where a request or demand is made, 
and others where such demand is not necessary (229). 
{Lord Justice Knight Prnce.) AMEER-OON-NISSA v. 

iMuorad-()OnMssa.( 1865) 6 M. I. A. 211 =1 Sar. 533. 

Payment of sum out of obligor’s share of inheritance 

in particular estate — Estate insolvent and obligor inheriting 
iKjthing — Obligation to pay incase of. (’OMPROMISE — 
CONSTRUCl ION— PAVMKN'r OUT OK OBEIGOR’S SHARE, 

ETC. (1919, 23rd May) H. C. File for 1919 = 

(P. C. A. 64 of 1918). 

Idan entire of cxerntant — fxgal bar to giiing effect 

to — Position of plan — Giring effect to — Duty of Court. 

( 'a.ses are n<jt rare in which a court of construction, find- 
ing that the whole plan of a donor of proi>erty cannot he 
carried into effect, will yet give effect to part of it rather 
than hold that it shall fail entirely (17S). {Sir Arthur 
Hobfionse.) KAI HISHER CHANI) 7’. ASMAIDA KOEK. 

(1884) 11 I. A. 164-6 A. 560(673) = 4 Sar. 612. 

— Portions of deed — .Striking out of, to make it valid 

— pKjpriety. AVv HINDU LAW— JOINT KAMII.V — FATHER 

— Lease in ekkect coeeaterae security, eic. 

(1922) 44 M. L. J. 728 (730 1). 

Power of Attorney. See POWER OF ATTORNEY. 

Preamble — Operative part — Conflict l:)etween. See 

Mortgage deed— Construction— Preamble. 

(1898) 26 C. 396. 

-Preamble — -Substantive disposition — Test. See 

Hindu law— Gift— Wife. (1924) 47 M. L. J. 686. 

^Kecital— Operative part — Conflict Iretween. See 

Deed -CONSTRUCiioN— OPERATIVE PART— Recital. 
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DEED— 

Construction of~(Cofiiii,) 

Sale-deed. See SALE-DEED. 

Security Ixjnd, See SURETY— BOND EXECUTED KV. 

Settlement deed. See SETTLEMENT DEED. 

Situation and rights of parties at time of execution 

of deed — Reference to — Necessity. 

The situation of the parties must be looked at, and the 
deed must be construed with reference to the situation of 
the parties and their rights at the time the deed was 
executed (l7). {Mr. Pemberton Jxig/t.) SkeeMUITY 
KABUITY DOSSEE V. SlBCHUNDEK MUJ.LICK. 

(1864)6 M. 1. A. 1-1 Sar. 484. 

Statute —Deed taken under — Ambiguity in construc- 
tion of— Provisions of Statute— Reference to— Necessity. 

See Statute— Deed taken under. 

(1923) 33 M. L. T. 438 (441) P. C. 

Statute subscijnent — Reading into deed of--Propricty. 

It would be a novel proceeding to read into an agreement 
a section in an Act suljsequently passed, {ford Da 7 ‘cy.) 
THAKUR GaNESH liAKHSH v. THAKUK HaRIHAK 
BAKHSH. (1904) 31 1. A. 116 (120) 

26 A. 299 (309 ) - 8 C. W. N. 521 - 8 Sar. 628 - 
6 Bom. L. R. 506 - 7 O. C. 116 - 14 M. L. J. 190. 

Striking out of offensive portions of deed to make it 

valid— Propriety of. See Hindu l.AW— J oint KaMIIA' 

—Father— Lease in eeekct Gollatkual, etc. 

(1922) 44 M. L. J. 728 (730 1). 

Subject-matter to which need was intended to apply 

— Reference lo.See DeeJ>— CONSTRUC' l iON — SURROUND- 
ING CIRCUMSTANCES — SUBJECi'-MA lTEK i O WHICH 
DEED WAS IN'J'KNDEI) ro ARPEY. 

(1924) 521. A. 1 (20)-48M. 230. 

Subsa/ueni deed^Words in— Meaning of— Earlier 

deed by same party— Reference to. for aeeertaining meanin'r 
‘ — Permissibility. 

The question was as to the meaning of the word “ heirs ” 
in a deed of tiust of 1839 executed by the then king of 
Oudh, whereby he settled a sum of money deposited with or 
lent to the East India company a.s security for certain per- 
sons for the Ixinefit of persons connected with his family. 
It was contendetl that the plain meaning of that word in 
that deed, rvc., heirs general, should Ije rejected, and the 
word must be understood as including only heirs who were 
also issue, because on the construction of an earlier deed of 
1838 executed by the same king, tlie Privy Council held 
that the words '* heirs” and “ issue,” which were botl> used 
therein, should eacli be understood iis meaning heirs who 
were also issue. That deed of 1838 was also of the nature 

iirrangenienc with the East India Co., by 

which the king settled pensions on other memlrers of his 
family. 

f/e/d^ that, inasmuch as the deed of J839 did nol embody 
or refer to the deed of 1838, the two deeds were not in any 
parts of one transaction, and they were not even 
contemporaneous dociunents, the deed of J838 so construed 

f L purpose of ascertaining the 

Nawar 1S<39 (1-tO-l). (.V/> Ar/Aur lyilson.) 

Khan 7'. Nawah Faghfur 
ftllKZA. (1906)32 1. A. 135-27 A. 383(391) = 

•7B J-57 = 9 C. W. N. 817 = 3 A. L. J. 64 = 

I Bom. L. E. 860 = 8 O. C. 270 = 8 Sar. 826 = 

16 M. L. J. 327. 

- SiibseqtieiU deed between parlies— Dispositions made 

oy, and language found in— Reference to— Deeds not parts 
of one design. 

apparently disregardin their own rule 
that each deed should be interpreted by itself infer from the 


DEED — (Contd.) 

Construction of —(Contd,) 

insertion of such a power in ihe subsequent dc*ed, and the 
omission of it in this (the earlier one), an intention to 
restrain alienation. The sub.serjuent deed cannot properly 
be referred to for this purpose. If it had appeared express- 
ly, or by reasonable implication from the contents of the 
deeds that they all formed part of one entire design, then 
the construction of any one could properly be aided by the 
dispo.^itions made, and the language found, in the others, 
but it cannot l)e inferred from these deeds that they are 
parts of one design, or that they from a connected .series to 
be construed as a whole (112). Raja CHUNDERNATH 
Roy V. Kooar Gobindnath Roy. 

(1872) 11 B.L. R. 86-16 W. R. 221- 2 Suth. 608. 

S ubsequent deed between parties — Interpretation 

placed in., on deed in question — Reference to. 

On the true construction of an Ikrarnama purporting to 
be by all, but in fact executed by some of the members of 
the family of a deceased Mahomedan, it was found that the 
Ikrarnama was not effectual to give the 1st appellant the 
share in the property of the deceased which it purporterl to 
give her. From some of the siibsecjueMt documents, 
however, it appeared that the members of the family treated 
her as being entitled to that share. 

//(■A/, that the said facts were not interpretative of tiie 
true construction of the prior written agreem^jnt, viz.^ the 
Ikrarnama. 

Ai most those facts show that many members of the 
family construed it (the Ikrarnama) wrongly, or were imper- 
fectly informed as to what had happened, (ford Suvuwr ) 

Karimunnessa Khatum r'. Mahomed Fazlul Karim 

(1924 ) 88 I. C. 149-(1926) A. I. R. (P. c.) 70 (74)! 

— -Subsequent deed by exeeu/ee in fwoour of executant 

modi fyiug effect of deed in question — Reference to. 

In this case the question was as to the real effect (»f 
certain hii)banamahs e.xecuted by the defendant in favour 
of the plaintiff, his son. The deeds purporteil to be absolute 
gifts to the son of various properties of considerable value. 

It appeared that subsequent to the dates of the said 
hibbanamahs, the son executed in favour of the father certain 
ikrars which modified the operation of the hibbanamahs. 

Held, that, in considering the real effect of the hibbana- 
mahs, they ought to be construed by the light reflected 
iqKjn them l>y the ikrars (106). (Sir Montague E. Smith ) 
.\MEKK00N!SSA KHATOON7-. .\ BEDOONISSA KhaTOON 
(1875) 2 I. A. 87-15 B. L. R. 67 --23 W. R. 208 = 

3 Sar. 423-3Suth. 87. 

Surety bond. .Vcu SURETY— Bond EXECUTED BY 

Surrounding Cikcum.stanues— Reference to— 

rEKMISSlBIUn V. 

^ec Deed — cons'j ruction — Antecedent 

I'ACts ,.(1859) 7M. IA.441(461). 

1 his documeiu being ambiguous, the coustruction of it 
may be aided by looking at the surrounding circumstances 
(10.'). (Sir Montague E. Smith.) RaNI MeWA KUWAR 
V. Rani Hulas Kuwar. (1874) 1 1, a. 167 = 

13 B. L. R. 312 = 3 Sar. 364=R. & J’s No 27 

AVc Deed— (’ oNSTRuenoN— E.STA'rE conveyed 

—Evidence— Terms of deed. (1876) 24 W. R. 176 

In construing a deed, it is proper to have regard to the 

.surrounding circumstances (260). (Sir Robert P. Collier ) 
MUSSUMAT BHAGBUTI DaEE Chowdkv BHOLANATH 

Thakoor. (1875) 2 I. a. 266 = 10. 104 = 

24 W.R. 268 = 3 Suth. 186 = 3 Sar. 528. 
The question depends upon the construction of the 
sunnud : but that construction may be aided by a considera- 


... OF SURA'l’ 

(1878) 61. A. 64 = 3B. 186 (189) = 3 Sar 889 
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DEED— 

Construction of — iContd ',) 

See Deed— Construction— Mortgage— Sale 

WITH CONTRACT FOR RE-PURCHASE— NaTU RE REAL OF 

TRANSACTION— Surrounding circumstances. 

A document must be construed in light of the surrounding 
circumstances (988). {Lord Dunedhi.) DEPUTY COM- 
MISSIONER OF Kheri 7'. Rani Hijai Raj Koer. 

(1917) 43 I. C. 087 = 8 L. W. 1 = ( 1918) M. W. N. 324 - 

22 C. W. N. 305=^20 O. C. 260 = 4 O. L. J. 739. 

Snrroundiu^ ciraimslances — Subiect-matter to lo/iich 

deed was intended to apply — Reference to. 

In the construction of written or printed documents it is 
legitimate in order to ascertain their true meaning, if that 
be doubtful, to have regard to the circumstances surround- 
ing their creation and the subject-matter to which it was 
designed and intended they should apply (20). {Lord 
Atkinson.) VATSAVAYA VENKATA JAGAPATI 7/- POOSA- 
PATHI VeNKATAPA'I I. (1924) 52 I. A. 1 = 48 M. 230 = 

20 L. W. 298 = A. I. R. 1924 R. C. 162 = 
36 M. L. T. 210-(1924) M. W. N. 607 = 
26 Bom. L. R. 786 - 29 C. W. N. 57 = 80 I. C. 807. 


47 M. L. J. 93 (126) = 

Ferms of — Contradiction or variation of — Evidence 

for purpose of — Admissibility. Sec EVIDENCE ACT — SS. 

91, 92. _ 

Terms of — Fair and reasonable working of deed — 

Terms necessary for — Supplying of — Duty of Court, See 

agreement— Terms necessary, etc. 

(1880) 7 I. A. 83 (105) = 2 M. 239 (261 2). 

Terms of — Striking out of offensive, to make deed 

valid— Propriety. Sec HINDU LAW— JOINT FAMILY- 
FATHER— LEASE IN EFFECT COLLATERAL SECURITY, 

KXC. (1920) 44 M. Ii. J. 728 (730-1). 

-Translation of Vernacular deed. See DEED— CON- 
STRUCTION — Vernacular deed — Translaiion of. 

Treaty— Exterritoriality in —Meaning of. See 

Treaty— Exterritoriality in. 

(1901) 28 I. A. 121(131-2) = 26B. 1 (13). 

-Trust deed. See UNDER TRUST DEED. 

Validating construction — Necessity. See DEED- 

CONSTRUCTION— INHERITANCE— CONTRAVENTION OF 

rules of. (1870) 13 M. I. A. 497 (509). 

If the estate which a testator intended to convey by his 

will was one which the law prohibits, effect cannot be given 
to his intention ; but Ijefore coming to this conclusion their 
I^rdshii)s must be satisfied that the instrument does not 
fairly admit of l>eing construed in a sense to which the law 
will give effect ( 146-7). {Sir Robert Collier.) J^HOOBUN 
MOHINI DEBYA?/. hurrish Chunder Chowdhrv. 
(1878) 61. A. 138 = 40. 23(27) = 2C.L. R. 339 = 

3 Sar. 816 = 3 Suth. 637. 

See DEED — CONSTRUCTION — AMBIGUITY IN 

DEED— Validating Construction. 

(1900) 28 I. A. 35 (42) -23 A.. 181 (190). 

Upon the construction contended for, this lease thus 

contained on its face a declaration of its own non- validity. 
It need hardly be observed that a suicidal interpretation of 
the sort must be the last resort of construction. A fortiori — 
if in the circumstances an a fortiori is possible — such a 
construction should not be adopted at the instance of an 
anolicant who was not party to the contract in issue (299). 
{Lord Shaw.) ALARIC JOSEPH SeGUIN z'. ANNA THERESA 

(1922) 31 M. L. T. (P. C.) 289. 

Vernacular deed— Translation of— -Official transla- 

tion—fligh Court differing f rom— Procedure to be adopted 
in case of— Translation to be adopted by P.C. in case of con- 
flict between two translations. , i 

In a case in which the construction of a Hindu will, 
expressed in Urdu, was in question, the High Court was of 
opinion that the official translation of the will was m one 


DEED— (Ct7//A/.) 

Construction oi.—{Contdf) 

respect inaccurate. One of the learned Judges, who knew 
the Urdu language, gave a translation of his own and 
adopted the same as the basis of his judgment in which 
the other learned Judges concurred. 

On appeal their Lordships observed that if the official 
translation and that by the learned Judge materially 
differed ; they must accept the official translation as 
correct. 

If that (the official) translation was incorrect there was 
ample opportunity to have it judicially corrected in the 
High Court after evidence as to its correctness or incorrect- 
ness had Ixien taken and recorded in the Court in which the 
correctness of the official translation was challenged. The 
Judicial Committee has no means of inquiring into the 
correctness of an official translation of a document in a 
Vernacular Lauguage of India, except by sending the case 
back to the Court with a direction to make such inquiry (31). 
{Sir John Edge.) SaSIMAN CHOWDHURAIN v. SHIB 

Narayan Chowdhury. (1921) 49 I. A. 26 = 

IP. 306 (311)=15Ii. W. 434 = 
26C. W.N. 426 = 20 A. L. J. 362 = 36 C. L. J. 427 = 

24Bom.Ii.R. 676 =(1922) M. W.N. 368 = 
A. I.R. 1922 P. C. 63 = 3 Pat. L. T. 133 = 
30 M. L. T. 242 = 66 I. C. 193=42 M. L. J. 492. 

Vernacular deed — Translation of — Official and High 

Court translations — Conflict between — Translation to be 
adopted by Privy Council in case of. DEED — CONS- 

TRUCTION OF— VERNACULAR DEED— TRANSLATION 

OK— Official translat ion. (1921) 49 I. A 26 (31) = 

1 P. 306 (311). 

Vernacular deed — I’ranslation of — Official and trial 

Judge’s translations — Conflict between — Preference of for- 
mer to latter (1). {Sir Robert P. Collier.) GuLABDAS 

jugjivandas 7'. Collector of Surat. 

(1878) 6 I. A. 54 (66) = 3 B. 186 = 3 Sar. 889. 

(2). {Sir Arthur ilobhonsc.) VENKATESWAKA 

Ivan 7-. Shekhari Varma. (1881) 8 I. A. 143 (166) = 

3M. 394 (397) = 4 Sar. 269. 

Vernacular deed — 'Translation by High Court of ^ 

at variance with official translaiion— Appellant to Privy 
Council questioning correctness of High Court translation 
— Duty of. 

Where, in a case in which the construction of a deed was 
in question, the judges of the High Court considered that 
the official translation of the deed was to some extent 
imperfect, and gave their decision upon the construction 
which they put upon the original document, which was 
l)efore them, held that it was incuml)ent on the appellant, 
who questioned the correctness of the view of the High 
Court as to the effect of the deed, to furnish their 
ships with the translation of the document on which the 
High Court relied, or at all events some information with 
reference to it (111-2). {Sir Robert P. Cottier.) KAJ 
Bahadur Singh 7^ Achumbit Lal. 

(1879) 6 I. A. 110 = 6 C. L. R. 12=3 Suth. 698 = 

4 Sar. 15 = Bald. 203. 

Vcrnacu/ar deed— 'Translation by High Court of^ 

Appellant before Privy Council questioning correctness of— 
Procedure in case of— 'Transmission of appellaufs savor n 
translation — 'T ransmission of on ginal deed. 

In this case the plaintiff challenged the accuracy of ine 
translation from the original mortgage bond sued uixm 
relied upon by the High Court and he applied for j^rmission 
to send to England as part of the record another sworn 
translation which he alleged was the correct one. ‘h 
High Court did not think itself warranted in 
that, but it directed that the original mortgage 
sent to England. This was done and a member of their 
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Lordships’ l^ard, who could read the Vernacular, rtad it 
and was of opinion that the translation relied ujx)n by the 
High (*ourt Was inrorrect. {Lord Fhiilimore.) MANNA 

LAL r'. Kaku SinGH. (1919) 13 L. W. 662 (666) = 

1 Pat. L. T. 6-56 1. C. 766-39 C. L. J. 266. 

Vtruacular deed — T ratislation of^ adopted by Prii'y 

Council. 

On a question of the construction of a Vernacular will, 
their Ivordships must abide by the official translation of it 
(277-8). {Lord Hothouse.') KaRAMSI MadhowJI r-. 
KarsandaS Natha. (1898) 23 B. 271 =7 Sar. 427. 

Vernacular words — Meaning of — Opinion of Indian 

Courts as to — Value attached by Privy Council to. Sec 

Vernacular words— meaning ok. 

(1921) 49 I. A. 64 (67-8)-46 B. 481 (486). 

Will — Appointment of heir, present and irrevocable 

— Distinction — Test — Hindu widow with power of apjx)int- 
ing heir— Deed by. See HINDU LAW— WILL— APPOINT- 
MENT OF HEIR, PRESENT .AND IRREVOCABLE. 

(1884) 11 1. A. 197 (208-9) = ll C. 186 (197-8). 

Will — Authority to adopt — Distinction — Test. Sec 

Hindu I.aw—Adopijon— Authority to adopt- - 

WlI.L. 


-Will —Codicil or inter Tii'os conveyance — Allowance 

— Request of, “from this date”— Deed creating. See 

Hindu J.aw — Will- Codicil or inter vroos convev- 
■^NCE. (1917) 43 I. C. 987 (988). 

Will— Deed amounting to a. See all other taaes 

under Hindu Law— Will. 

^Will— p'anniy arrangement— Distinction— Test. Sec 

Hindu Law— Will — Family arrangemenp. 

Will- Gift inter vivos — Distinction — Test. Sec 

Hindu Law — Will — Gift inter z^wos, 

; — Will— Inheritance— Right of— Declaration of— Deed 

having effect merely of — Distinction — Test. See HINDU 

Law — Will — Inheritance— Declaration of right 

OF. 


Will -Settlement deed — Distinction — Test. See 


Seitlement deed -Will. 


ord same used in different ptaces in deed — A/ean- 
same throughout— Rule as to^ Nature of and 

limits to. 

By a deed of trust the then King of Oudh settled a certain 
sum of money for the purpose of paying certain pensions 
for the lx;neftt of certain members of his family and for 
Xxmkf expenses. The deed appointed trustees to administei 
the religious endowment and a vakil to pay the pensions. 

** Jiuestion arose as to the true meaning of the word 
heirs ” used in the deed with reference to the pensions to 
the mem^rs of the King’s family. It appeared clearly that 
the word meant heirs general and was not limited to heirs 
w also issue. It was said that that meaning must be 

rejec eel and the wore! understood as meaning only heirs 
w o were also issue, because, in the clauses of the deed 
rea tnglo the devolution of the rights of the mutawallis 

0 e religious endowment and of the vakil of the pensions, 

the terms “heirs” and “descendants” were used ai! 
* 1 contended that for that reason 

1 ; u" k throughout the whole deed, mean 

heirs who were also descendants? 

1 neir U)rdsliips rejected the contention, ob.serving 

£• ^ ^be trusteeship and the descent of the 

ne cial interest m the pensions are distinct things, and 

^bat the King 

intended them to be governed by the same rules. The 

amuiguity of the language used on the one subject cannot 

61 
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control the clear and unambiguous words employed with 
regard to the other (141-2). {Sir Arthur IVilson.) 
Nawab Haidar Husain Khan z/. nawab Faghfur 
Mirza. (1906) 321. A. 136 = 27 A. 383(391-2) = 
2 C. L. J. 67-9 C. W. 817 = 3 A. L. J. 64 = 
7 Bom. L. R. 860 = 8 O. C. 270 = 8 Sar. 826= 

16 M. li, J. 327. 

There is no rigid rule that the same meaning ought 

to be given to an expression in every part of the document 
in which it appears. “ The truth is that there is no rule of 
such general application as is contended for. A difficulty 
or ambiguity may be solved by resorting to such a device, 
but it is only in such cases that it is necessary or permissible 
so to do.” {Lord Warrington of Ctyffe.) WaTSON v. 

H.AGGirr. (1928)47 C. L. J. 296 = 107 I. C. 469 = 

(1928) A. C. 127 = A. I. E. 1928 P. C. 116 = 

56 M. L. J. 91 (94). 
Word same used in regard to different subject-mat- 
ters — Meaning of, if necessarily same. See DEED — CONS- 
TRUCTION— WORD SAME USED IN DIFFERENT PLACES 
IN DEED. 

Words in deed — Meaning of. See also WORDS — 

Meaning of. 

Words in deed— Meaning of — Hindu — Deed by — 

Words in— English law technical meaning of — Inapplicabi- 
lity of. See Deed— Construction— Hindu — Deed 
BV. ^ (1927) 66 I. A. 74 = 52 B. 176. 

^I'ords in deed— Meaning of— Parties using zoords 

— / merest s of, at the ti me — Regard for — A^ecessity. 

You must look at the words of the deed with reference to 
the parties who use them, and the grant must be consistent 
with that ; consistent with the interests of those who make 
the grant ( 23). {Mr. Pemberton Leighf) SKEEMUITY 
KAHUTTV DOSSEE t'. SIBCHUNDER MULLICK. 

(1854) 6 M.I.A. 1 = 1 Sar. 484. 
Words in deed — Meaning to all— Giving of— Princi- 
ple of— Limitations to. See DECREE — CONSTRUCTION OF 

—Expressions IN DEED. (1896)23 1. A. 119(125) = 

24 C. 8 (18). 

Words in deed— Style— Common words of -Mean- 
ing of. when not surplusage. See CONVEYANCE— STYLE. 

(1924) 62 I. A. 109 = 4 P. 244. 

Words in deed — Superfluous words — Instance of. 

It fs true that with such a meaning the sentence in ques- 
tion adds nothing of value to the document ; it merely takes 
notice that some place of delivery is to be mentioned more 
definite than the very wide area of Bengal. The addition 
is natural enough, and though it may be legally superfluous, 
such superfluities are not unknown in agreements. (125). 
{Lord Hobhouse.) GreNON v. I.UCHMEENARAIN 
AUGURWallah. (1896) 23 I, A. 119 = 24 C. 8 (18) = 

7 Sar. 66. 

Words in deed — Vernacular words — Meaning of 

Opinion of Indian Courts as to — P.C.’s interference with 

See Vernacular words— Meaning of. 

Words in deed— Zerait land— Meaning of, in deed 

dispasing of Zemindary land and reserving to executant part 
of land as “Zirat land”. See ZEMINDAR— DEED BY, DIS- 
POSING OF Zemindary land, etc. 

(1917) 34 M. L. J. 97(100 1). 
Custody proper of. 

Renewal of prior bond— Custody of prior cancelled 

bond in case of — Obligor’s or obligee’s. See Bond RE- 
NEWAL OF PRIOR. (1868) 7 M.I.A. 207 (222-3) 

See Evidence Act, S. 90, Expl. 

Date of. 

Date appearing on face of deed — Correctness of— 

Presumption. See Deed— EXECUTION OF— Date OF 

(X916) 44 I. A. 72 (77) =44 0. 662 (671). 
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DEED — ( Cofiffi,') 
Date of— (0’//A/.) 


i\list;ilxe as to, in (il.uiit in suit based <tn deed —Suspi- 
cion as to genuineness of deed from. See DerD — GeNUINE- 
NF:SS ok — rRKSUMP'I ION AGAINST— DATK OK DEED. 


“ ^ Native and Knglish dates — Conflict between — 
Which prevails. See Date. 

Deceased — Deed by. 

Sec Deceased. 

Declaration of invalidity of. 

Tossession of land covered by — Suits for — T')istin':* 
tioii— Test. See SPECIFIC RELIEF ACT, SS. 39, 42— DEED. 

(1D02) 29I.A. 203 (210-3) = 26 A 1(15-6). 

Setting aside and retention in Court of — Distinction 
— Decree proper. DEED- SeITING ASIDE OF— DEC- 
LARATION OF INVALIDITY AGAINST PARTY OF. 

Deeds different. 

See also DEED - CONSTRUCTION OF-(1)KaK- 

LIER DEED ; (2) LaTER DEED ; (3) OTHER DEEDS ; & (4) 

Subsequent deed. 


■ Execution of, at short intervals — Attestation of all 
by same persons — Presumption against genuineness from. 

See Deed— Genuineness OK— Presump'I’ion against 
—Attestation by same persons, eic, 

I — Fabrication of — Scheme of — J’resumption agaiiiNt 
genuineness of any of deeds from. See DeeD—GeNUINE- 

NESS OF — Presumption against — Fabricapion of 

DEEDS. 

Teansaetton embodied in — Same or different — Pre- 
sumption — Registration of deeds at same time — Effect, 

The argument, founded on the non*registration of these 
instruments of dedication at the time or shortly after the 
time of their execution, and on the subsequent registration 
of them at the time of the registration of the first deed of 
partition, viz.^ that they constituted in effect one instrument, 
and rested on the sole foundation of the first deed of parti- 
tion, appears to have no foundation of fact to support it, 
since the mere contemporaneous registration of the three 
furnishes no ground for presuming such union (302). {Sir 
Robert Pkillimore.) JUGGUT MOHINI DOSSEE MUS- 
SUMAT SOOKHUMONEY DOSSEE. 

(1871) 14M.I.A. 289 = 10 B.L.R. 19 (P. C.) = 
17 W. R. (P.C.) 41=2 Suth. 512 = 3 Sar. 23. 
Description of property in— Mistake as to— 

Evidence. 

Later deeds in favour of third parties by same exe- 
cutant — Rectification of, at their instance — Evidence of — 
Admi.ssibility. Sec SPECIFIC RELIEF ACT, S. 3l — Mdr I - 
GAGE DEED —RECTIFICATION —MISDESCRIPTION OF 

PROPERTY. (1914) 41 LA. 110 (119-20) 41 C. 972 (988). 

Earlier and later deeds. 

Cancellation of fornier by latter —Question as to-- 

Mixed law and fact. {Sir Lancelot Sanderson,) CHOCKA- 
LINGAM CheITIAR E.N.M.K. CHE'ITIAR FiRM. 

(1927) 6 E. 113 = 1071.0. 461 = 47 C.L J. 429 = 

32 C.W.N. 677 = 30 Bom L.R. 788 = 
27 L.W. 811 (816) = A.LR. 1928 P.C. 44 = 

64 M. L. J. 517. 

Earlier deed — Decision on — Precedent for interpreta- 
tion of later deed if a. See DEED — CONSTRUCTION Ol- 

—Earlier deed by same party. 

(1906) 32 I. A. 135 (141) = 27 A. 383 (391). 

Effect of. 

Decision as to — Binding nature of, in subsequent 

suit. 

In a suit brought by the plaintiffs for a declaration that 
under a they were entitled to maintenance at a 

particular rate per annum, and that that maintenance was 
a charge upon the defendants’ 2Cemindari, it appeared that 


DEED — {Contd,) 

Effect of — {Confd.) ^ 

in a former suit the High Court had decided that the docu- 
ment in que.stion had no effectual binding power over the 
estate, and did not affect it in any way between the parties. 
//fAA that the plaintiffs’ claim was barred by res judicata 
by reason of tlie decision in the prior suit. {Lord Mae- 
nagkten,) DURGA PRASAD v, SHASHIBALA DEBL 

(1911) 14 I.C. 463 = (1912) M.W.N. 73 = 
11 M.L.T. 73 = 9A.L.J. 165 = 16C.L.J. 180 = 

14 Bom. L. R. 177 = 16 C.W.N. 603. 

Ex facie effect — I’lea against — Proof of — Lapse of 

time — Plea raided after long. See DEED — CONSTRUCTION 

OF — Mortgage — Sat,e with contract for re- 
purchase— Nature REAL OF TRANSACTION— Lapse 
OF TIME. (1916)43 LA. 284(293) = 

38 A. 670(680). 

Misrepresentation as to — Plea of — Proof of — Onus 

— Quantum. 

It would be a very dangerous thing to allow people who 
have induced others to advance money on the faith of their 
undertakings to escape from the plain effect of those 
undertakings on the plea that they did not understand 
them. It requires a clear case of misleading to succeed on 
such a plea (181). {Lord Hobhousef) HODGES v. DELHI 
AND LONDON BANK. LTD. (1900) 27 I.A. 168 = 

23 A. 137 (160) = 6 C.W.N. 1 = 2 Bom. L.R. 967 = 

7 Sar. 767 = 10 M.L.J. 279. 

Ejectment suit— Eight of— Deed barring. 

'Fraudulent and inoperative nature of — Plea of — 

Maintainability. See EJECTMENT SUIT— RIGHT OF— 

Deed barring. (1869) 4 B.L.R. 16 (28) = 

13 W. R. (P.C.) 14. 

Enforceability of. 

MIsifpresentatioiLs— Execution of deed procured by 

— Effect. See LANDI.ORD AND TENANT— LEASE— 

Enforceability- - Regisieked deed procured by 

MISREPRESENTATIONS. (1889) 16 LA. 233 (237-8) = 

17 C. 291 (297). 


Escrow. 

-Delivery on condition — Effect until condition is 

Performed in ease of. 

A deed may be delivered on a condition that it is not to 
)e operative until some event happens or some condition is 
)erf()rmed. In such a case it is until then an escrow only 
3lb). {Viscount Haldane f) MaCEDO HEA'J'KICE 
Stroud. (1922) 31 M.L.T. 312 (P.C.). 

Estate conveyed under. 

-See also DEED — CONSTRUCTION OK -ESTATE 

:onveyed. 

idature of — Decision as to — Binding nature of,tn 

uhsequent suit. 

A portion of a taluk was attached in execution of a 
lecree against the appellant and sold without limit of title, 
riiereiipon the plaintiff instituted a suit agai nst the appel* 
ant, his juclgnicnt credilois, and the purchaser at the exe- 
ution sale for a declaration that the plaintiff was entitled 
us the immediate reversioner to an absolute estate in the 
lortion sold on the death of the api>ellant. and that after 
he death of the appellant the sale would Ire inoperative as 
gainst him (plaintiff). In that suit the appellant set up 
he defence that he had an absolute title to the portion 
old. And the question for decision was lyhether that 
lefence was res iueticala by reason of the decision m a prior 
uit brought by the father and predecei^r in title of the 

ilaintiff against the appellant, that decision Ijeing to the 

ffect that the appellant had only a life interest in the 
ion of the taluq and that the plaintiff s father had a vested 
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DEED— 

Estate conveyed under— 

remainder therein and could set aside any alienation there- 
of by the appellant beyond that of his life interest. 

attirming the court below» that the defence was 
res judicata. (iVr Arthur Wilsotij) KaJA KaMPAI, 

Singh v. Ram Ghulam Singh. (1904) 32 1. A. 17- 
27 A. 37 = 1 C.L.J. 46 = 2 A.L.J. 237 = 8 Sar. 727. 

Estoppel by. 

Plea of — Ambiguity in deed — Effect, 

This document is in ambiguous language ; and those who 
rely upon it as an estopixjl, — the nature of an estoppel being 
to exclude an inquiry by evidence into the truth, — must 
clearly establish that it does amount to that which they 
assert (161). {Sir Montague E. Smith.) KaNI Mew a 

Kuwar r'. Rani Hulas Kuwar. (1874) 1 I.A. 167 = 
13 B.L.R. 312 = 3 Sar. 364 -R. & J.’s No. 27. 

Executant of. 

Attesting witness if can also lie. AVr DEED — Al- 

TESTUKS TO— Executants if can also be. 

(1927) 66 I.A. 67 =62 B. 169. 

Capacity of. See also HINDU LAW— WILL — 

Execution of — Capacii y of testator. 

Capacity of — Ei'idcucc of — Official //u/uiry and 

fiudiug as to capacity at about time of deed in f/ucstiou — 
Value of. 

Prot;eedings in lunacy under tlie law for that purpose were 
taken against />, an Oudh talookdar. An iiujuiry was 
made into the state of his mind, which ended in an order 
dated 6 — 11 — IK/l, by which he was found ika to l>e of 
unsound mind and incapable of managing his affairs. Upon 
that he was put into the management of iiis affairs. 

On an issue as to whether, at the date of a sale-deed exe- 
cuted by />’ on 29 — 7 — 1872, he was capable of entering into 
contracts, and of knowing the nature of the contracts which 
he entered into, held that, although B was, and had been 
found in some subsequent suits to be, a man of weak in- 
tellect, yet, as he was at the time of the execution of the .sale- 
deed in question considered by the proper authorities, who 
made inquiries, to be capable of managing his affairs, he 
must be taken to have been capable at that time of entering 
into contracts, and of knowing the nature of the contracts 
which he entered into (149-50). {Sir Richard Couch.) 
R.ani Janki Kunwar V. Raja AJit Singh. 

(1887) 14 I.A. 148 = 16 C.68(62)=6Sar. 92. 

t^apacities different — Executant with — Execution of 

deed by, in one capacity — Rights of executant in other 
capacity if pass under. See DEED — (^ONSTRUC'IION — 

Estate CONVEYED— Deed executed in one capa- 
city. 

Comprekensiatt of ualure of disposition — Capacity 

for — Persons wanting in — Protection of — Rules for. 

The law of India contains well-known principles for the 
protection of persons, w’ho transfer their property to their 
own disadvantage, when they have not the usual means of 
fully understanding the nature and effect of what they are 
doing. In this it has only given the si>ecial development, 
which Indian social usages make necessary, to the general 
rules of English law, which protect ixirsons, whose dis- 
abilities make them dependent upon or subject them to 
the influence of others, even though nothing in the nature 
of deception or coercion may have occurred. This is part 
of the law relating to personal capacity to make binding 
transfers or settlements of property of any kind (350). 

< Ij)rd Sumner.) MusamMAT FaRID-UN-NiSSa v. 
Munshi Mukhtar Ahmad. (1926) 62 1.A. 342= 

47 A. 703 = 2 O.W.N. 662 = 28 0.0.338 = 
23 A.L.J. 1000 = 42 C.L.J. 631 =(1926) M.W.N. 918 = 
12 O.L.J. 666 = 28 Bom. L.R. 193 = 30 C.W.N. 337 = 
A I R. 1926 P.C. 204=89 I.C. 649 = 49M.L.J. 768. 


DEED-(OwA/.) 

Executant oi~{Coutd.) 

Incapacity of — Undue influence — Execution under — 

Issues as to — Mixing up of — Propriety, 

The Chief Court appear to have mixed up the questions 
of undue influence and incapacity. They are totally 
different issues (10). {Lord Ilalsbury.) SayaD MUHAM- 
MAD V. Faiteh Muhammad. (1894) 22 I.A. 4 = 

22 C. 324 (336) = 6 Sar. 616. 

Insanity of — Setting aside of deed on ground of — 

Sitii for — Helplessness and ‘weakness of extculant — Relief 
on foot of — Grant of. 

In two suits brought for the cancellation of two mortgage- 
deeds granted to the respondent by the apjxillant’s father, 
the ground of action was that the appellant’s father was 
insane, and that the deeds were obtained by fraud. The 
evidence adduced to show mental unsoundness in appel- 
lant’s father went to insanity in its crudest and mo.st palpa- 
ble form, and there was no case of helplessness or weak- 
ness. That evidence was, however, discredited by the 
courts below. Appellant also failed to make out any 
case of fraud. The court of first instance, however, 
held that, though the appellant’s father was not insane, he 
was weak and helpless and that the respondent defrauded 
him, and on this footing, gave appellant a limited decree. 
Held by their J.ordships that it was not legitimate to com- 
mute an insufficient case of insanity into a complete case of 
weakness, when the type of insanity connoted in the evid- 
ence was something quite different, and that, the appellant 
having faileil to make out any case of fraud, his suit was 
liable to dismissal. {Lord Robertson,) DuRGA RaKHSH 

Singh v. Mihza Muhammad Ali Beg. 

(1904)31 I. A. 235 = 27 A. 1 = 7 O. C. 287 = 8 Sar. 725. 

-Insanity of— Setting aside of deed on ground of^ 

Suit for — Undue influence — Relief on foot of- Grant of, 

A sued to invalidate and annul certain transactions by 
his mother, the effect of which was, in substance, to trans- 
fer nearly the whole of her properties or their proceeds to 
her daughter. The plaint alleged that at the time of the 
said transactions the mother was suffering from dementia 
and was not in a fit state of mind to execute contracts or to 
manage her affairs and that up to a short time prior to the 
date of the said transactions, she was residing with her said 
daughter and was entirely under her dominion and control. 
The only issue raised with regard to these allegations was 
as to whether the mother was in an unsound state of mind 
at the date of the said transaction and the parties went to 
trial on that issue. There was no allegation in the plaint, 
and there was no issue, as to whether the transactions were 
in any event voidable on the ground of undue influence. For 
the first time, the trial Judge, in his judgment, thought that 
plaintiff might have rested his case on undue influence and 
held that the transactions were voidable on that ground. On 
appeal, held by their Lordships that the question of undue 
influence was never properly before the court at all and 
ought not to have Ijeen considered. {Sir Arthur fVi/son ) 
ISMAIL MUSSAJEE MOOKEEDUM v . HaFIZ BOO. 

(1906) 33 I.A. 86 = 33 0.773 (782-3) = 
10 C.W.N. 670 = 3 A.L.J. 363 = 3 C. L. J. 484 = 

8 Bom. L.R. 379 = 1 M. L. T. 137 = 9 Sar. 94 = 

16 M. L. J. 166. 

—Minority of — Onus of proof of. See SALE DEED 

SeTI'ING ASIDE OF — SUIT FOR — MINORITY OF EXECU 

I'ANT. (1877) 3 C. 192 (196). 

^Where, m a suit brought on the strength of title ac- 
quired under a conveyance of the suit property by the real 
owner, the defendant pleads the invalidity of the conveyance 
on the ground that the vendor was at the time of the convey- 
ance a minor, the onus to prove minority is on the defendant 
who asserts it. When he brings no reliable evidence to prove 
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DEED- ((-•,-///,/.) 

Executant of — {('oNfJ.) 

sui h asscitioM, the defect in hib proof cannot be cured hy a 
mere criticism (»f the evidence l)rought by the plaintiff (101). 
{Lord Dnncdin.') RyXJA OK IlEO v. AliDUKKAH. 

(1918) 45 1. A. 97-45 C. 909 (917)- 16 A. L. J. 576- 
(1918; M. W. N. 406 = 22 0. W. N. 891-8 L. W. 163 = 
24 M.L.T. 62 = 28 0. L. J. 192-20 Bom. L.R. 851- 

45 I. C. 770-35M.L.J. 46. 

^Where a deed is executed by a person who alleges 

himself to be a major at the time of execution, a heavy 
l)urden rests upon him or his representatives \Yhen they set 
up the defence of minority. {Lord SalvescnL) SaDIQ 

Ali Khan r. j \i Kishori. (1928) 47 C. L. J. 628- 
26 A. L. J. 685 = 32 C.W.N. 874 - 5 O.W.N. 547 = 
28 L. W. 17 = 109 1.0. 387 (2) =30 Bom. L. R. 1346- 

A. I. R. 1928 P. C. 152 = 55 M.L.J. 88(90). 

Signature ot. Sec also HINDU LAW— WILL— 

Execution of— Signature of Testator. 

Siofiatiire of — Forgery of — Finding as to^ based on 

eomparison of Oorya handwriting by Furopean Jndge — 
Propriety— Gcnuitieness of signature admitted by party dis- 
puting deed. 

In a case in which the question was as to the genuineness 
of a deed of authority to adopt alleged to have been execut- 
ed by a deceased zemindar, the appellant, who impugned it 
as a forgery, admitted that the signature, and the Sankhu 
and Chakran (the emblems on the deed) were of the 
deceased’s handwriting, and the case made by him and his 
witnesses was that the forgery was effected by filling up, 
after the death of the deceased, a blank paper, which had 
those genuine marks and signature upon it. And yet the 
trial Judge by an examination and comparison of the 
signature of the deceased in the deed with his admitted 
signatures, expressed himself satisfied that the signature in 
the deed purporting to be that of the deceased was itself 
forged. 

Held that, notwithstanding the conclusion of the trial 
Judge, it must l>e assumed that the signature of the deceased 
upon the deed was of his handwriting (1/6). 

Their Lordships agree W’ith the Judges of the High Court in 
thinking that little weight ought to be given to a comparison 
of Oorya handw riting by an European Judge, how’ever skilled 
and experienced, when opposed to the admissions of those 
who disjiute the document (1/6). {Sir James flL Colvile.) 

8ki kaghunauha 7'. Ski Krozo Kishoro. 

(1876) 31. A. 154 = 1M. 69 = 25 W. R. 291 = 

3 Sar. 583 = 3 Suth. 263. 

Signature of — iVecessity — Seal of executant — Affix- 

int> of — Sufficiency of — Proof clear and conviticing of such 
affi xi ng — Necessity . 

The ikrar was sealed with the executant’s seal, but not 
signed. The signature was not necessary ; but no doubt its 
absence made it proper that the proof of the affixing of 
the seal should l)e clear and convincing (110). {Sir Mon- 
tague E. Smith.) AMEEROONISSA KHATOON ABED- 
OONISSA KHATOON. (1876) 2 I.A. 87 = 

16 B. L. R. 67 = 23 W. R. 208-3 Sar. 423 = 3 Suth. 87. 

Signature of, l>elow those of attestors — Presumption 

against genuineness of deed from. See DEED— (JeNUINK- 
NE8S OF — PRESUMPTION AGAINS'l' — ^ A'ri’KS l OKS— 

Signatures of, etc. (1876) 3 I. A. 164 (186)- 

1 M. 69. 

Signal tire existing of — Document zoritten above — 

Characteristic signs of. 

The writing in the document appears to be close at the 
beginning and to expand towards the end, the characteristic 
signs of a document written alxive an existing signature. 
{Lord Atkin.) KESSAR BaI v. JETHABHAI JIVAN. 

(1928) 28 L. W. 737=111 1. 0. 169 = 

A. I. E. 1928 P. C. 277. 


DEED — {Contdf) 

Executant of— (cV///^A) 




^ Signature of, with prefix Babtf' or MrP— Impro- 
bability in India of. 

In a will alleged to have been executed by one Kani 
Narain, deceased, the signature of the testator ran as "Babu 
Kam Narain” instead of as ’‘Ram Narain.” The only 
explanation offered with regard to the extraordinary circum- 
stance of Ram Narain signing himself as Babu Ram Narain 
was that in petitions to the authorities as a mark of respect 
Kam Narain signed simply as Ram Narain, and that in 
other cases he signed as Babu Ram Narain. 

Their Lordships observed that that was palpably a 
false explanation and opposed to all Indian experience (683), 
{Mr. Ameer Ali.) BlNDESHKI PRASAD BAISAKHA BIBI. 

(1919) 24 C.W.N. 674 = 61 1. C. 431. 

■ Sound disposing slate of mind of — Proof of — Reli- 
gious Endoivment — Head of — Deed appointing successor by. 
The question was whether the Sajjadanashin or religious 
head of a Mahomedan shrine w'as, when he executed a deed 
dated 29 — 7 — 1884 appointing the appellant as his successor 
and heir, in a state of mind capable of appreciating the 
nature of the act that he was performing. 

Held, on the evidence reversing the Chief Court of the 
Punjab, that the evidence established sufficiently that the 
Diwan, religious head, was in a state of mind which showed 
that he knew what he was doing, and that the act which he 
did was one which he intended to do, and that he was capa- 
ble of understanding the nature and consequences of the act 
which he had done (10). {Lord Halsbury.) SayaD 

Muhammad z'. FAin'EH Muhammad. 

(1894) 22 I. A. 4= 22 C. 324 (336 6) = 6 Sar. 516. 

Execution of. 

{Sec also DEED— GENUINENESS OF.) 

Admission of — F.ffect of — Validity and real nature 

of deed — Right to contest — Effect on. 

An admission by the executant of a deed of its actual 
execution proves the mere factum of the deed and does not 
preclude her from contesting its validity and maintaining 
that it was colorable, and not real (121). MUSSUMAT 

LKshrufoonnessa Begum v . Baboo Gkidharee lall. 

(1872) 19 W. R. 118 = 2 Suth. 763 = 5 Sar. 708. 

Admission before Registrar of, after document 

explained to executant — Plea by executant of ignorance of 
transaction in case of — Value of> 

In a case in which the executant of a deed admitted 
execution before the Registrar after the deed had been 
explained to her, held that her story that she was ignorant 
of the nature of the transaction could not be accepted. (5/V 
John IVallis.') SENNlMAf.AI GOUNDAN v. SELLAPPA 

Goundan. (1928) 33 C. W. N. 407- 20 L. W. 439- 

114 I. C. 668 = A. I. R. 1929 P. C. 81^ 

56 M. L. J. 611(616). 


Ad mission in pleading:^ of — What amounts to. 


Where the respondent referred to a deed of gift under 
hich the appellants claimed to derive title, and gave distinct 
t'lice that its execution was not admitted, the execution of 

le ilecd WHS put in i.ssue in the course of the suit in the 

rclinary way, and Iwtli the Courts Ijelow tried the question 
lul held that the execution was not proved, //fA6 that the 
<e(ution of the tieed could not be considered as' never 
aving Ix’en in contest. {Lord Maeuaghteu.) ^ 

;UAK r . TaNSUKH. (1889)11 A. 396. 

•Admission of voluntary, before Court soon after deeo 


Compulsion by threats— Execution under— Plea of, raised 
ter death of person alleged to have threatened— Value oL 
Y compromise-execution of— compulsion by 

iREATS. (1839) 2 M. I. A. 181 (240)- 

Admission subsequent and verbal by executant of-^ 


The only legal proof which the Pundit gives of the actual 
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DEED— (Co«/rf.) 

Execution ot—{Contd,) 

execution of the document is the subsequent and verbal 
admission of the executant in a conversation with him. The 
learned Judges of the High Court laid some stress on that 
admission. But their Lordships need not remark upon the 
danger of trusting to that kind of evidence, unless the wit- 
ness is wholly above suspicion (429). (^/> James IV. 

Colvile^ GeRESH CHUNDER LaHOREE v. MUSSUMAT 
UHUGGOBUTTY DEBIA. (1870) 13 M. I. A. 419 = 

14 W, B. (P. C.) 7 = 2 Suth. 339 = 2 Sar. 579. 

Attestation of witne.sses if included in — Will — Dis- 
tinction. See Hindu Law— Will— Execution of— 
Meaning of. (1845) 3 M. I. A. 396 (406 7). 

Capacity of executant. See under Deed — EXE- 
CUTANT OF. 

Capacities different — Person with — Execution of deed 

in one capacity by — Rights of executant in other capacities 
if pass under. See Deed — CON.STRUCTION OF — KS'l A I'E 

CONVEYED— Deed executed in one capacity. 

Date of — Date appearittg on face of deed — Correct- 
ness of — Presumption. 

It is a general though not a conclusive presumption that a 
document was made on the day of the date it bears. i^Sir 
Lawrence Jenkins.) MlNA MUKARI BiBI v. BiJOY SlNGH 

Dudhuria. (1916)44 I. A. 72(77) = 44C. 662(671) = 
21 M. L. T. 344 = 6 L. W. 711 = 21 C. W. N. 685 = 
26 C, Ii. J. 508 = 19 Bom. L. R. 424 = 15 A. L. J. 382 = 

1 Pat. L. W. 426 = 40 I. C. 242 = 32 M. L. J. 426. 

Duress — Execution under — Proof of. 

The suit was brought by one A^to recover possession of 
certain lands with mesne profits, and to set aside a deed of 
sale purporting to have been executed by him to one /, in 
consideration of Rs. 4,000, The plaintiff alleged that he 
agreed to sign and that he executed the deed of sale for the 
said consideration, in consequence of pressure and duress 
put upon him, and in order to get back certain papers, etc., 
of his, which had been abstracted by the defendant and his 
servants. The gist of his ca.se was duress not only of goods 
but of person, — personal restraint, and danger to his life 
and reputation. 

reversing the Courts below, that the evidence not 
only fell very far short of proof that the plaintiff was sub- 
jected to personal violence of the nature and degree stated 
in the plaint, but that it was insufficient to warrant the 
general conclusion that the deed was forcibly taken from 
him (61). (Sir James Colvi/e.) GUTHRIE v. AbOOL 

MOzuffer, (1871)14 M I A. 63 = 2 Sar. 660 = 
16 W.B. (P. C.)60 = 7B. L B. 630 = 2 Suth. 429. 

• Evidence of^Kazi's seal — Attestation by — Copy of 

deed kept in his book — Evidence afforded by^ Value of — 
Circumstances removing. 

The question was as to the genuineness of a deed of gift 

alleged to have been executed by one N in favour of the 

appellant on 27 — 12 — 1809. It was alleged that N took the 

deed, either on the 29th or 30th of December, to the Kazi to 

have It attested by his seal, which seemed to have very 

much the effect of a notarial recognition of the instrument. 

The question was as to the importance to be attached to that 

part of the evidence in the case which arose from the Kazi’s 
lx>ok. 

By the Regulations of 1793, it was the duty of the Kazis 
to keep copies of the instruments which they executed. A 
witness, however, stated that Kazis in that neighbourhood 
were not aware of that Regulation ; that no orders had been 
issued to that effect to them, but that they were in the habit 
of keeping copies for their own satisfaction. How those 
l)ooks of the Kazis, as they were called, were bound, or in 
what form they were, did not very clearly appear ; but it 
seeing that at some period, which must have been after 
March 1818, all the books of the Ka^is in that district were 
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called for by the Judge of the Zillah Court ; that they were 
all sent in to him, and that then those books appeared to 
i have been made up into volumes, and they were directed in 
future to keep records of those instruments in volumes, and 
then, those things having bten thus divided, and apparently 
made up for each year, the Kazi and the Judge, one at the 
beginning and the other at the end of the docunient, affixed 
their signatures as an authentication of it. All this was 
done after the litigation had occurred, for the plaint in the 
suit w’as filed in 1817 ; and there w’as no sufficient proof that 
there could have been no interpolation of the document in 
question l)etween the year 1816, when it was first mentioned 
by the parties who produced it, and the period of March 
18J8, or the subsequent period, whatever it was, at which 
those records were made up and authenticated in the manner 
mentioned alx)ve. 

Held., that under the circumstances all or nearly all the 
value of the evidence arising from the Kazi’s lxH)k was 
removed (166-8). 

Certainly, if nothing more had appeared to us, e.xcept that 
that lx)ok had been produced, with the signature of the Kazi 
at the beginning, and the signature of the English Judge at 
the end, that book appearing to have been regularly kept, 
and this document (the deed of gift in question) entered 
there, it would have been such evidence as, notwithstanding 
all the difficulties of the case in other respects, would have 
induced us to say that we should not recommend Her 
Majesty to confirm the judgment below (166-7), (Mr. 
Pemberton Leigh.) BaBOO KASI PERSAD NaRAIN 7'. 

Mussumat Kawalb.asi KOER. 

(1861) 6 M.I. A. 146 = 1 Suth. 226 = 1 Sar. 412. 

• Evidence of — PLawah executant — 4S‘e'<7/ of deceased — 

Seals on deed being tnie impressions of if sufficient proof 
of execution by deceased. 

In a suit instituted against the heirs of a deceased Nawab 
on two bonds alleged to have been executed by tlie deceased 
in favour of the plaintitts, issues were raised as to whether 
the lx)nds had been duly executed by the deceased. 

Held, that no Court of Justice would in the circumstances 
accept the mere proof that tlie seals on the bonds were true 
impressions of the deceased Nawab’s seal, as sufficient proof 
of the due execution by him of either bond (124). (Sir 
James W. Colvile.) SHAH KOONDUN LaLL v. RaJAH 

Ameer Hussun khan. (1866) 11 M. I. A. 120 = 

2 Sar. 239 =B. & J.’s No. 6 (Oudb) 

Evidence of— Quantum — Beneficiary under deed — 

Suit by — Suit to set aside deed on ground of forgery and 
brought against beneficiary under deed — Distinctio?t. 

With regard to the quantum of proof required of the di e 
execution of a deed, there is a distinction between the ca.'e 
in which the suit is by the party claiming under the deed to 
recover possession by virtue of the title derived under the 
deed, and the case in which the suit is to set aside the deed 
on the ground of forgery, and the party claiming under the 
deed is in possession and has been found to be in lawful 
possession by a Magistrate’s award. Kurah PraSad 
MISSER V. Anantaram Hajra. (1871) 2 Sar. 696= 

8 B. L. E. 490 = 16 W. B. 16 = 2 Suth. 454. 
Evidence of— Quantum — Lapse of time — Effect. 

In considering the witnesses who were called, and the 
absence of witnesses, the length of time which had elapsed 
from the period when the deeds (the genuineness of which 
was in question) were executed to the time of the inquiry 
must be borne in mind. Without casting the responsibility 
of the delay in raising the question of the genuineness of the 
deeds on the one side or the other, the fact of the delay is 
certainly important when we come to consider the evidence 
which was given, and that which, if the case had been 
heard at an earlier period, might have been expected to be 
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given (9S-9). Rajah ChuNDERNATH ROV V KOOER 
Gobindnath ROV. (1872) 11 B. L.'b. 86 = 

18 W. R. 221 = 2 Suth. 608. 

—‘Evidence of, fixing ti7ne and pface—Persons likely 

to depose against execution at that time and place Failure 

of opponent to examine— IVhen material. 

The case as to the execution of the deed is, that it was 
executed in the house of Ff ; that the consideration money 

was hrought there, that it was paid there, and the date of 

llie transactions is fixed by the date of the deed. Vet not a 
single witness is brought from the family of yJ/ either to 
impeach his handwriting, or to prove that this story was a 
mere figment, and that the parties were not there at tliat 
lime, and that no such transaction as deposed to took place. 
It may be true that this kind of evidence is very often given 
by witnesses who do not receive much credit; l)ut in every 
case it must depontl on the character of the particular 
witnesses whether sucii evidence is credible or not, and the 
absence of any attempt to prove such a case is a circum- 
stance which is certainly open to much observation (501-2). 
KUKAI.I i'KASAD MiSSER V, ANANTARAM HAJKA. 

(1871) 8B.L. R. 490 = 16 W.R. 16 = 2 Sar, 696 = 

2 Suth. 454. 

Evidence of. required — Deed involving extinction 
and alteration of patrimonial rights and degrading alteration 
of status and moral life of others. See Ceveon Law. 

(1927) 54 M. L. J. 388 (392 3). 

Formalities necessary — Delii'ery— Necessity — Ftfect 

— Mode of making delivery. 

No particular technical form of words or acts is necessary 
to render an instrument the deed of the party who has 
executed it. For as scjon as there are acts or words showing 
that it is intended to be executed as his deed that is sufti- 
cient. The usual way of showing this is formal delivery. 

“Hut any other words or acts that sufiiciently show that 
it was intended to be finally executed will do as well. And 
it is clear on the authorities as well as the reasr)n of the 
thing, that the ileed is binding on the obligor before it 
comes into the custody of the obligee nay, before he even 
knows of it; though, of course, if he has imt previously 
assented to the nmking of the deed, the obligee may refuse 
it,” 

The grantor may deliver to his own servant, if the 
grantor makes delivery, intending to make the deed his own 
deed. A deed may be validly executed, even though it 
remains in the custody of the person who made it or his 
agent (315-6). (discount Haldane ) MaCEDO v, 
Beatrice Stroud. (1922) 31 M. L. T, 312 (P.C.). 

f raud and intimidation — Elxecution under — Proof 

of — Invalidity of deed in case of. 

The appellant w'as the Chief Manager of the Agent’s 
C!ourt at Ganjam, and his brother held the office of Moon- 
shee to one of the assistant agents. The respondent was a 
Zemindar of wealth and considerable position wdthin 
the District of Ganjam, and was, at the dates of the instru- 
ments in question, a very young man, acting in the manage- 
ment of his affairs under the advice of his uncle. The 
instrumenl.s in question were executed when the respondent 
was under duress, and the evidence showed that when the 
respondent executed the instruments in dispute he was 
really under the influence of the feelings by which he 
alleged that he was induced to grant them, viz., that he 
l)elieved that it was in the power of the appellant, through 
his own influence and that of his brother with the Govern- 
ment authorities, to injure and to ruin him, and that for 
two years he had been suffering under such influence, and 
that the only way of relieving him.self would be to comply 
with the exactions of the appellant (76). 

Held, affirming the judgments l^elow, that the deeds in 
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question were null and void, as having been obtained by 
fraud and intimidation. 

For the purposes of this suit, the important question is, 
what was the impression in the respondent’s mind and under 
which he acted, rather than whether the impression itself 
was or was not well founded (76), When regard is had to 
the nature of these instruments, and to the relative situation 
of the parlies when they were executed, we think that more 
evidence would justly have been required to .support them 
than was produced in this case by the appellant, even if the 
transactions had taken place in Europe. But here they 
took place in a wild part of India, where exaggerated notions 
are entertained by the natives of the extent of power 
possessed over them by the Officers of the Government, and 
no great confidence seems to be felt in the honesty of the 
subordinate officers, or the vigilance with which they are 
controlled by their superiors (76), {Lord Kinysdmvn.) 

Bakaea Haeakrisinaaea Patrueu Sree Naraina 
Makdakaz Devu. (1864) 10 M. I.A. 60 = 2 Sar. 66. 

E rand and undue influence— -E'.xecution under — 

Proof of. 

Held, on the evidence affirming the Courts below that a 
deed of hypothecation and a sale-deed, both in favour of 
the .same person, were executed under fraud and undue 
Influence and were brought a))out l)y a conspiracy between 
the lender 01 vendee and the manager of the borrower or 
vendor (216). {Sir Robert P. Collier.') AJIT SiNGH T'. 

Hijai Bahadur Singh. (1884) 11 1. A. 211 = 

11 C. 61 (66-7) =4 Sar. 660 = E. & J.’s No. 84 (Oudh). 

Intended execution by several — Actual execution by 

some only— Validity of deed as against executants. See 

Deed — Vaeiditn’ — Intended execution, e'ic. 

( 1922) 44 M. L. J. 396 (404-6). 

Issue as to — Finding proper on — Forgery — Finding 

of, neither necessary nor proper. See DEED — FORGERY OF 
—Deficit probatio—V\.V.^% OK. ( 1858) 7 M.I.A. 148 (166). 
^'he suit was brought by the respondents, the rever- 
sionary heirs of a deceased Hindu, to recover from the appel- 
lant the moveable and immoveable properties of the tleceased 
held by his widow as his heire.ss until her death shortly 
l)efoie suit. The appellant was the brother’s daughter of 
the widow arid she set up a deed of gift by the widow 
disposing of the whole of the suit property in her favour. 

field that, if in such a case the court come to the con- 
clusion that the appellant had failed to establish the 
validity of the deed of gift on which she relied, 
it w as not necessary to say that she and her witnesses 
must be taken to have been guilty of conspiracy, perjury, 
and forgery, and that it was sufficient to say that the proof 
fell very far short of what was required to support the 
affirmative of the Issue, which she was bound to prove 
(169). {Sir James IV. Colvile.) MUSSUMAT THAKOOK 

Devhee V . Kai Baeuk Ram. (1866) 11 M. I.A. 139 = 

10 W. R. (P. C.) 3 = 21 I. J. N. S. 106=2Suth. 49 = 

2 Sar. 231. 

In a .suit in which the genuineness of a will is in 

question, it is enough for the court to hold that the alleged 
will is not proved. It is not necessary for the court to go 
further and hold that the document was a forgery (188-9). 
(Lord MaeuaHdeu.) SUKH DEI 7n KEDAR NATH. 

(1901) 28 1. A. 186 = 23 A. 406 (413)- 
6 C. W. N. 896 = 3 Bom. L. R. 704 = 8 Sar. 109. 

In a case in which the question was whether a paP^T 

writing alleged to have I)een the last will of a lady was in 
fact executed by or on her behalf, the District Judge foun( 
that the will was not a genuine document, but a forgery. 
Held, that in so finding the District Judge went beyond what 

the law required. 

It would have l^een enough for the purpose of the case 
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to find that the alleged will was not proved. (Sir 
Lawrence Jenkins^ BaiKUNTHA NATH CHATTORAJ v. 
PraSANNAMOYI DEBYA. (1922 ) 27 C. W. N. 797 = 

9 O. & A. L. E. 601 =72 I. C. 286 - 
A. I. E. 1922 P. 0. 409 = 44 M. L. J. 699 (706). 

Meaning of. See REGISTRATION ACT OF 1908» 

S. 35 — Execute in— Meaning of. (1927) 66 1. A. 8 = 

65 0. 632 = 54 M. L. J. 473 (478-9). 

Minority — Execution during — Plea of — Onus of 

proof of. See DEED— EXECUTANT OF— MINORITY OF. 

•Otnts of proof of — Deed of very doubtful authenti' 

city and linked to deeds previously fabricated. 

The appeal arose out of a suit brought by the respond- 
ents, praying, inter alia, to have their right to the niouzahs 
specified in an ikrarnaniah of the 13th of December. 
1852, established in terms of the said ikrarnamah ; to have 
thfir possession of the property in suit confirmed and 
allowed to stand ; and to have the name of the original 
appellant (the widow of the alleged executant of the said 
ikrarnamah) expunged, and their own names inserted in 
the register as owners of the mouzahs. 

The alleged ikrarnamah, which was the sole foundation 
of the claims urged by the respondents in the suit, appeared 
to be prima facie a document of very doubtful autlienticity. 
It was closely linked to deeds previously fabricated. 

Held that, under the circumstances, a heavy onus lay 
upon the respondents to prove the due execution and delivery 
of the ikrarnamah set up by them (27). (Lord JVatsou.) 
COOMARI KODESHWAK v . MANROOP KOEK. 

(1886) 13 I. A. 20 - 4 Sar. 689. 

Signature of executant. See DEED — EXECUTANT 

OF— Signature of. 

■ Undue influence — What is. 

The question of what is undue influence is sometimes a 
difficult one. Lord Granworth, when giving judgment in 
the House of Lords in the case of Ftoyse v. Rossborou^h 
(b H. L. Rep. 49), gives this definition : “ It is suffi- 
cient to say, that allowing a fair latitude of construction, 
they must arrange themselves under one or other of these 
heads— coercion or fraud ** (10-11). (Lord Halsbury.) 

Sayad Muhammad v. Fatteh Muhammad. 

(1894) 22 I. A. 4 = 22 C. 324(336-7) = 6 Sar. 615. 

Undue influence—^Ewdence against— Respectable per- 
son knowing that deed was going to be unfairly obtained 
and managing not to be present at its execution — Corrobora- 
tive evidence of transaction by — Value of. 

It is by no means improbable that a person in a respect- 
able position in life, knowing that a deed was about to be 
unfairly obtained, would take care not to be pei-sonally 
present, and would contrive to give only such corroborative 
evidence of the transaction as he might think he could 
safely give (429). (Sir James W. Cohdle.) Geresh 
ChuNDER LaHOREE V. MUS.SUMAT BHUGOOBUTTY 

Debia. (1870) IS M. I. A. 419 = 14 W. E. (P. C.) 7 = 

2 Suth. 339 = 2 Sar. 679. 
Undue influence — Evidence of — Revocation of or 
attempt to rei'oke deed if and token. 

The question was w’hether there was any evidence tender- 
ed by the appellant in the courts below for the purpose of 
showing any undue influence used to coerce d/into executing 
the instrument in question. It was not shown that any such 
evidence was tendered, excepting what was called a revo- 
cation,^ or an attempt to revoke, by M, long after the date 
of the instrument in question. 

Held that, though a revocation or an attempt to revoke 
might be accompanied by circumstances showing that 
undue influence had been used in procuring the execution 
of the instrument or throwing light upon that question, yet, 
whertJ no such circi^mstances Vfere suggested, it was impossi- 
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ble to hold that the fact of what was called the revocation 
standing alone would have any bearing on undue influence 
used on the execution of the instrument (143'4), (Sir 
Arthur Hobhouse.) THAKUR ISHRI SlNGH v, BaLDEO 

Singh. (1884) 11 I. A. 136 = 10 C. 792(803-4)* 
13 C. L. E. 418 =4 Sar. 628 = E. & J.’s No. 79 (Oudh). 
Undue influence — Execution under. See also CON- 
TRACT ACT, S. 16. 

Undue influence — Execution under — Incapacity of 

executant — Issues as to — Mixing up of — -Propriety. See 

Deed— Execut.ant— Incapacity of. 

(1894) 22 I. A. 4(10) = 22 C. 324 (336). 

Undue influence — Issue as to — Issue as to validity 

of deed if covers. See DEED — EXECUTION OF — UNDUE 

INFLUENCE— Plea of— Issue as io validity of 
DEED, ETC. (1876) 2 I. A. 87 (107). 

Undue inflitence — Issue as to — Points to be consi- 
dered in case of. 

Where undue influence is relied upon as invalidating a 
deed, it is necessary to examine very closely all the circum- 
stances of the case. The principles are always the same 
though the circumstances differ, and, as a general rule, the 
same questions arise. They are (1) was the transaction a 
righteous transaction, that is, was it a thing which a right- 
minded person might be expected to do? (2) was it an 
improvident act, that is to say, does it show so much 
improvidence as to suggest the idea that the executant was 
not master of himself and not in a state of mind to weigh 

what he was doing? (3) was it a matter requiring a legal 
adviser? and (4) did the intention of executing the deed 
originate with the executant . 92-3 ). (Lord Macnaghteu,) 
MD. Buksh Khan v. ho.sseini Bibl 
(1888) 15 I. A. 81 = 15 C. 684 (698-700) = 6 Sar. 175. 

Undue influence — Issue as to — Propriety — Forgery 

Setting aside of deed on ground of — Suit for. See DEED 

—Forgery of— Se'iting aside of dekd on grulnij 
OF— Suit for— Undue influence. 

(1888) 15 I. A. 81 (86) = 15C. 684 (692). 

Undue influence — Plea of -Appeal — Maintainability 

of— Forgery of deed— Plea in court beiow only of. SiC 

Deed— Forgery of— plea in court below of. 

(1875) 2 I. A. 87(107-8). 

Undue influence— Plea of— Issue as to validity of 

deed if cervers. 

In a case in which the plaintiff sought to set aside certain 
ikrars purporting to be executed by him, the only issue 
directed to those instruments was in the following terms 
“All the three ikrars said to have been given by the plaintiff 
to the defendant genuine and valid deeds ? ” 

Qua're, whether the objection that the ikrars were obtain- 
ed by undue influence could, if the previous proceedings had 
raised it, be held to be comprehended in the word “ valid ” 
in the issue (107). (^/> Montague E. Smith.) Ameeroo- 
NISSA KHATOON 7J. Abedoonissa Khatoon. 

(1876)2 I. A. 87 = 16B. L. B. 67 = 23 W. B. 208- 

3 Sar. 423 = 3Sutli. 87. 

■ ■ —Undue influence — Proof of. 

The appellant sued the respondent to recover the amount 
of a loan bond executed by the latter in favour of the for- 
mer. The question was whether, as pleaded by the respon- 
dent, the bond had been obtained by such undue pressuie 
and threats as w'ere sufficient to vitiate the contract. 

The respondent was a boy of eighteen without proper 
counsel or assistance. The appellant was a person conver- 
sant with law suits, — a person of great wealth and great 
power. There was a suit pending at the time in which the 
legitimacy of the respondent and his title to a Zemindary 
were in question. The appellant had acquired a so.t of 
irregular interest in that suit, The syit bond was obtained 
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from the respondent by the appellant under threats of other- 
wise carrying on the litigation against the respondent per 
fas nut nefas. The evidence showed that those threats over- 
came the respondent’s free-will, and induced him, contrary 
to his own judgment and his own sense of right, and with- 
out any evidence that any such sum as was claimed by the 
appellant was due, to execute the bond extorted from him. 

Held, affirming the High Court, that the bond could not 
stand against the respondent (267), (.S'/> Jatfics IV. Colviic.') 
Chedambaka Chettv V. Kanga Krishna Muthu 
VIRA PUCHAIVA NaickEK. (1874) II. A, 241 = 

22 W. R. 148 = 13 B.L. R. 509=3 Sar. 373. 
Held, agreeing with the Court of the ludicial Com- 
missioner. that tlie instrument of 1884 was not procured by 
undue influer<ce (1 1 1 ). (Aord Afacna^l/tef/.) Umrao Singh 
re J,achhman Singh. (1911)38 1. A 104 = 

33 A. 344(355) 8 A. L. J. 465 - 15 C. W. N. 497 = 
13 C. L. J. 519 9 M. L. T. 507 = 13 Bom. L. R. 404 = 
(1911) 2 M. W. N. 242 = 14 O. C. 133 = 10 I. C. 285 = 

21 M. L. J. 637. 

Tn a suit for the cancellation of a deed of sale executed 

by the plaintiff, on the ground of undue influence, Md, affir- 
ming the High Court, which had reversed the Court l)elow, 
that the plaintiff had not succeeded in establishing that the 
deed \sas piocured from him by the undue influence of the 
l>eneficiary under the deed, or by him acting in conspiracy 
with or through the agency of the other defemiants. (Lord 

^S7/<7<c'.) Poosathurai 7'. Kannappa CHETJ'IAR. 

(1919)47 I. A. 1=43 M. 546 = 18 A. L. J. 344 = 
27 M. L. T. 316 =13 Bur. X. T, 28 = 56 I. C. 447 = 

38 M. L. J. 349. 

Undue influence — Proof cfSnit to set aside deed on 

that ground. 

The suit was to set aside an ikrarnama executed by the 
three plaintiffs, the daughter's .sons of T, in favour of the 
sons and grandsons of the brothers of T, By the ikrar- 
namah the plaintiffs gave up to the defendants, the said sons 
and grandsons of the brothers of T, practically a half of 
theii share of the property of their maternal grandfather. 
The facts found were that the plaintiffs l>ecame entitled to 
the property of 7’, on the death of his last surviving widow, 
their mother being a lunatic and so disentitled to inherit, 
that at the time the eldest of the plaintiffs was not very much 
over age and the others were minors, that soon after the 
death of the plaintiffs' grandmother, their uncles appeared 
with a large force and took possession of the property of the 
deceased, that as both parties apprehended an affray, they 
sent petitions to the authorities, who accordingly issued orders 
summoning the parties before them and binding them to 
keep the peace, and that the ikrarnamah was executed to 
avoid all this. It further appeared that the deed was exe- 
cuted without any consideration whatever, and that when 
the plaintiffs executed the same they were not fully acquaint- 
ed with their rights and had no professional advice. 

Held, that the ikrarnamah should beset aside because the 
circumstances under which it was executed constituted a state 
of things likely to overawe the plaintiffs, and materially to 
affect the free exercise of their will. ^Sir Robert P. 
Collier.') PREM NARAIN SINGH v. PaRASRAM SiNGH. 

(1877) 4 I. A. 101 = 3 Sar. 713 = Bald. 108. 
Witness — Execution in presence of — Acknowledg- 
ment to him of having executed deed in his absence — Dis- 
tinction. See ACKNOWLEDGMENT— Doing AN ACT IN 
PRESENCE OF A PERSON. (1845) 3 M. I. A. 396 (402). 
Forged and fraudulent deed — Practice of setting up. 

Common in India. 

The practice of setting up forged and fraudulent deeds is 
too common in India (228). (Lord Justice Turner.) 
SREENAUTH BHUTTACHARJEE 7'. Ramcomul Gungo 
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padva. (1866) 10M. I. a. 220-3W E. (P. C.)43 = 

ISuth. 600=2 Sar. 121. 
Porgery of. 

Cimfidential agott of executant — Forgery by — fni- 
probability of. 

In a suit upon a bond purporting to have been written by 
; the confidential agent of the obligor, the latter pleaded that 
the bond was a forgery. Their Lordships observed : — If the 
bond had been a forgery, it is utterly inconceivable that, of 
all persons in the world, the name of the obligor's own confi- 
dential agent should have been selected for forgery as the 
writer of it. The obligor liaving the means of disproving 
the bond, if forged, by producing his own agent to say that 
he did not write, does not venture to call him or any other 
witness to the ix/mt. (Lord Kingsdawn.) CheYT KaM v. 

Chgwdhrek Ndwbut Ram.(1868)7M.I.A.207(222) = 

5 W. R. 3 = 1 Suth. 319 1 Sar. 627. 

-Deficit probat if) — Pleas of — Distinction — Sufficiency 
of latter plea. 

Where the appellant relied upon a deed, the eflect of 
which would be to exonerate him from a demand made 
against him by the respondent, and the latter attacked its 
genuineness, held that it was not necessary to contend that 
the deed was forged, and that it was sufficient to say that 
there was a deficit probaiio (155). (Dr. Lushingtonf) 

Bpnwaree Tall Maharajah Hetnarain Singh. 

(1868) 7 M. I. A. 148 = 4 W. R. 128=1 Suth. 607 = 

1 Sar. 610. 

Finding of — Propriety — Execution of deed — Issue as 

to. See Deed— Execution of— Issue as to— Find- 
ing PROPER ON. 

Genuineness of — Proofs of — Distinction. See DEED 

— GENUINENESS OF— FORGERY OF— PROOFS OF. 

(1871) 17 W. R. 108 (111-2). 

Plea in Court bcLao only ( f~-Undne influence — F.xe- 

cut ion nndcr--Plea in appeal of- Maintainability. 

In a suit brf)ught to set aside certain deeds, on the ground 
that they were forged, the question whether the deeds were 
obtained by undue influence wa.s not raised either in the 
issues, or at the trial, or even in the grounds of appeal to the 
High Court. The High C'ourt nevertheless declined to give 
effect to the deeds on the ground that they were obtained by 
undue influence. 

Held that, in the circumstances of the case, it w’as too 
late to set up that plea for the first time before the High 
Court, especially as the evidence did not seem to have been 
directed to it (107-8). (Sir Montague E. Smith.) AMEE- 
ROONISSA KH.ATOON 7'. Abedoonissa Khatoon. 

(1876) 2 I. A. 87=15 B. L. R. 67 = 23 W.B. 208 = 

3 Sar. 423 3 Suth. 89 

Setting aside of deed on ground of — Propriety — 

Az'ailable eifdence adduced in support of deed — No ei'idenct 
contra. 

Although it may be desirable carefully to examine cases of 
possible fraud, yet instruments which are proved by all the 
attesting witnesses, and against which there is no evidence 
on the other side, ought not to be set aside and treated as 
Wf>rth nothing, on a mere possible su.spicion of perjury and 
forgery (508-9). KaUCHANDRA ChOWDHRV T'. SHIB 
Chundra. (1870) 6 B. L. E. 601 = 16 W. B. 12- 

2 Sar. 621 = 2 Suth. 383. 
— Setting aside of deed on ground of— Suit for— I al- 
lure to establish case — Appeal — Invalidity of deed , thougn 

genuine — Plea of — Permissibility. 

In a suit brought to set aside a deed as a forged ana 
fabricated document, their Ix>rdships held, agreeing with 
the High Court, that the plaintiff had failed to establish his 
case. Before their Lordships the appellant (pJaintitt; 
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DEED— (Cw^/a'O 
Forgery of— 

endeavoured to raise and argue a further objection to the 
deed in question, m., that it was executed in contemplation 
of the executant joining the rebels, and with a view to escape 
he consequences of a forfeiture of his property. 

Their lordships declined to allow the objection to be 
raised on the ground that that case was not made either in 
the plaint or in the pleadings, that it was not raised in either 
of the Courts below, and that it w’as quite a different case 
from that which alone was put forward in the plaint, and 
W'hich had been the subject of discussion in the Courts below. 
(Sir Mouiagtte E. Smith.) GoSSaiN LUCHMI Nakain 
PooRi POKHRAj Singh Din Dyal j.al. 

(1879) SSuth. 681 (583)- Bald. 189-3 I. J. 220. 

Setting (istde of deed on ground of — Suit for — 

Proof required tn — Onus — Laches in instituting^ suit — - 
Principals in transaction and some of attestors dead. 

The question in the appeal was whether a mokiin uree 
lease granted by one AI was a genuine or a forged docu- 
ment. The lligli Court found it to l>e genuine. 

The plaintiff represented the purchaser of the suit pro- 
Ijerty at an auction sale by Government in 1850. The 
mokurruree in question was granted in 1857. The suit was 
brought only in 1871. The mokorruree in question was 
thus acted upon for a period of nearly 12 years prior to 
suit. The three principals in the transaction were dead. 
Two at least of the attesting witnesses had also died prior 
to suit. 

Heldy that there ought surely to be a strong case on tlie 
part of the plaintiff who came into court to set aside the 
deed at so late a period to induce the court to give him 
relief, and that the evidence adduced by him hud failed to 
establish his case (583). (Sir Montaigne E. Smiihf) 
GOSSAIN LUCHMI Nakain poor' 7 *, Pokhkaj Singh 
Din Dval LAI,. (1879) 3 Suth. 581- 

Bald. 189 = 3 I. J. 220. 

Setting aside of deed on ground of — Suit for — Un- 
due influence — Execution under — Validity in law of deed — 
Jssues as to — Propriety of. 

In a suit brought to recover possession of certain property 
on the allegation that a hibbanama, or deed of gift, pur- 
porting to have been executed by plaintiff in respect thereof, 
was a forged document, the only ground of action alleged 
in the plaint W'as, that the hibbanama was a fabricatetl 
document and that plaintiff’s alleged signature was a for- 
gery. Amongst the issues framed in the suit were: (1) 
whether the hibbanama was genuine and valid and executed 
with plaintiff’s knowledge and consent, or whether it was 
manufactured without her knowledge and consent, or 
whether it was executed under undue influence ; and (2) 
whether in case the said hibbanama was proved to be 
genuine it was invalid on any ground according to Maho- 
medan Law. Held, that the latter part of the first issue 
and the second ought not to have been admitted. They were 
absolutely inconsistent with the case made by plaintiff and 
only became possible on the assumption that the alleged 
cause of action was unfounded (86). (Lord Macnaghten.) 
Mahomed Bukhsh Khan v. IIosseini Bibi. 

(1888)15I.A. 81 = 16 0. 684 (692) = 6 Sar. 176. 

I Getting aside of deed on ground of, and consequential 
reliefs — Suit for — Genuineness of deed — Relief on foot of 
— Grant of. 

The suit was to set aside certain ikrarnamas purporting 
to have b^n executed by the plaintiff in favour of the de- 
fend^!, his father, which ikrarnamas had the effect, if 
genuine, of modifying the operation of three deeds of gift, 
executed by the defendant in favour of the plaintiff and 
containing ostensibly absolute gifts to the plaintiff of pro- 
perties of considerable value. The only prayer in the plaint 
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DEED— 

Forgery ot—(Contd,) 

was to have the ikrars .set aside as fabricated, and the 
plaintiff put into possession of the properties claimed with 
mesne profits. Under the ikrars. if genuine, the defendant 
would have been entitled to the posse.ssion and control of 
the property during his lifetime, though other persons might 
have been entitled to a share of the profits accruing in his 
lifeti me. 

The ikrars were found to lie genuine ; the plaintiff was 
held not entitled to have them set aside, and to turn the 
defendant out of possession. It was at tlie same time found 
that the rights of the parties fell to l)e governed by the 
provisions contained in tlie de^ds of gift and in llie ikrars, 
read and construed as a whole. 'J'iie question, therefore, 
arose whether the plaintiff was eniiilcd to any relief in the 
suit as framed, or whetlier it ovight to be dismissed. 

Held, that the form of the suit as framed did not allow of 
the rights of tlie parties under the ileeds of gift and the 
ikrars, read and construed as a whole, being declared in 
it (111-2). 

The present suit which treats the defendant as a ties- 
passer liable for mesne profits cannot be sustained (112). 
(.V/> Montague E. Smith.) AmeEKOONISSa KHAI'OON 
ABEDOONISSa KHATOON. (1876) 2 I. A. 87 = 

16 B.L.R. 67 = 23 W.R. 208 ^ 3 Sar. 423 = 3 Suth. 87. 

Signature existing — Deed written above — Character- 
istic signs of. See Deed — Executant of — Signature 
EXISTING OF. (1928) 28 L. W. 737. 

Fraud in regard to. 

Consideration^ Absence of — Setting aside of deed on 

grounds of — Suit for — Proof required in — Onus of. 

The suit was brought by the respondent to set aside 
a /Tur-i-peshgi deed purporting to have been executed by 
him to the appellant and ids deceased brother for securing 
to them the repayment of a sum of Ks. 49,000 and odd. 
The respondent’s case was that the deed impeached was 
obtained from him fraudulently and without consideration. 
It was admitted that the appellant and his brother had been 
in possession of the property under the deed for several 
years. The appellant’s case was that he was in such pos- 
session even at the date of suit, but that was disputed by 
the respondent. 

Held that, considering that it lay upon the respondent to 
establish a clear and consistent case for setting aside his* 
own deed, the evidence adduced by him w’holly failed to 
do so (321). 

If it lay upon the appellant to prove the truth of his case, 
he has very imperfectly done so (321), (Sir James IV. 
Colvile.) Kalupekshad Tewarree 7^ Rajah Sahib 
Perhi.ad Sein. (1869) 12 M.I.A. 282 = 

12 W. R. (P.C.) 6 = 2 B.L R. (P.C.) Ill = 2 Suth. 225 = 

2 Sar. 430. 

Duress — Setting aside of deed on grounds of — Onus 

on plaintiff in. 

In a suit by the appellant to set aside a deed of release 
executed by him on the ground that it had Iieen obtained 
from him by fraud and duress, principally by duress, held, 
that the onus lay on the appellant to satisfy the court that 
there was such duress or fraud through which the deed was 
obtained, and that it was not sufficient to say that there 
was a case of doubt, that it was not perfectly clear that the 
appellant was a free agent, and that there might be suspi- 
cions on the conduct of the other party (17). (Lord 
Brougham). MOTEE LAE OPUDHIYA v. JUGGURNATH 
GURG. (1836) 1 M.I.A. 1 = 5 W.R. 26 (P.C.) = 

1 Sar. 88 = 1 Suth. 46. 

Plea of — Proof necessary in case of. See Fraud^ 

IMPUTATION OF. (1839) 2 M.IA, 181 (246). 
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Fraudulent concealment of— Theory of. 

Registration of deed— Effect of. See ElMITATION 

ACT OF 1908,— S. 18— Deed— Fraudulent conceal- 
ment of. (1881) 8 LA. 143 (156) = 3 M. 384 (398). 

Genuineness of. 

See also DEED— EXECUTION OF. 

; Aclniission by e.\ecutant not inter partes—Dcchxon 

in favour of genuineness based solely on — Propriety. <^ee 

Admls.sion — Deed— Genuineness of. 

(1869) 12 M.I A. 289 (333 4). 

Decision in favour of -IDsis proi>er of— Admission 

of executant not inter partes by itself if. See Admi.SSION 
— D E D— G E N U I N E N E-SS O F . 

(1869) 12M.LA. 289 (333 4). 

Forgery of^Proofs of-^Qnantnni— Distinction. 

The proof which is necessary to establish that a 
document is genuine m.ay well l>e far short of that which 
is necessary to establish that it is a forgery, and the defect 
of proof must of course fall on the party who propounds 

the document (111-2). Mussamut IIarmut-ooi.-nissa 
Regum 7-. Ai.ladia Khan. (1871) 17W.E. 108 = 

2 Sutij. 626. 

Inspection of deed — Opinion as to genuineness 
formed from— Weight due to— Native trial judge-Euiopean 
ap|)ellate judges — Difference in opinion Ixjtween Deed in 

native language. HINDU Law— Will— Execution 
OF— Trial Judge's decision on issue as io. 

(1871) 14 M.I.A. 67 (83-4). 

■ Issue as to — Finding proper on — Forgery — Finding 

of, neither necessary nor proper. See DEED— EXECU'I ION 
OF — ISSUE AS TO — FINDING PROPER ON. 

Onus of proof of— Release front demand —Deed re- 
lied upon as. 

Where, in answer to a demand made against him by the 
respondent, the appellant relied upon a deed of release the 
effect of which would be to exonerate the appellant from 
the demand against him, the onns of proving the genuine- 
ness of the deed would be on the appellant (155). (Dr. 
Lushiugton.) BUNWAREE LaL MAHARAJAH IlET- 

NARAiN Singh. (1858) 7 M. I. A. 148 = 4 W, R. 128 = 

1 Suth. 307 = 1 Sar. 610. 

Order admitting — What amounts to— Treatment of 

deed subsequently as forged — Propriety. .9^^ Evidence 

document— Admission in evidence. 

(1843) 3 M. I. A. 198 (216). 

Presumption against — Attestation by same persons of 

deeds executed at short inter-oals if a ground of. 

That the same witnesses, fourteen in number, who attest- 
ed the kubalah should l)e obtained to attest the ikrar, two 
months later, is a circumstance which gives rise to very 
grave suspicions. No valid reason is given for this pecu- 
liarity ; the collection of exactly the same fourteen persons 
who had attested an instrument two months before, for the 
purpose of attesting another instrument, must have occa- 
sioned lx>th difficulty and delay, and it is not pretended that 
the circumstance of the witnesses who attested both instru- 
ments being the. same could confer additional validity on the 
ikrar (469-70). (Sir John Romilly.) MUSSUMAT Kri 
POMOYE DEBIA 7^ GERISHCHUNDER LaHOREE 

(1861) 8 M. I. A- 467 = 2 W. B. 1 = 1 Suth. 448 = 

1 Sar. 805. 


Deed — (contd^ 

Genuineness of— (Crw/^.) 

—^f^^sumption against— Attestors— List of, in hand- 
’loritmg of writer of deed^Effect, 

In a case in which the genuineness of a deed was in ques- 
tion, their Lordships observed “The list of witnesses in 

'^ / *^*^**^^ writer of the in.strument is unusual" 

(180). (Sir James JV. Colvile,) Sri RaGHUNADHA 

Sri Br020 Kishoro. (1876) 3 LA. 164=1 M. 69= 

25 W. R. 291 =3 Sar. 683 = 3 Suth. 263. 


I P> esumptton against — Attestors — Signatures of, 
alnwe that of exeeutant—Effect, 

In a case in which the genuineness of a deed was in ques- 
tion, their J.ordships ob.served that it was unusual for the 
witnesses to sign before the e.\ecuting party, and to write 

their .signatures immediately above his (186). (Sir James 
iV. Colvile.) Sri KAc.HUNAniiA V, Sri Broxo Kishoro. 

(1876)3 I.A. 164 = 1M. 69 = 26 W.K. 291 = 

3 Sar. 683 =3 Suth. 263. 

Presumption agieinst — Date of deed sued upon — ■ 
Mistake in plaint as to. 

We cannot but consider it a matter also open to suspi- 
cion that, in so impoitant a matter, as the statement in the 
plaint of the ikrar, on which the whole of the plaintiff’s case 
depended, an erroneous date should have been assigned In 
that instrument (470). (Sir John Romilly.) MuSSUMAT 
KRIPfIMOYE DEBIA 7^ GkRISHCHUNDER I.AHOREE. 

(1861) 8 M. LA. 467=2 W.R. 1 = 1 Suth. 448 = 

1 Sar. 806. 

Presumption against— Defence to suit— Deed which 

is a complete Introduction in pleadings of, belated and 
only incidental — Effect. Sec LEA.SE — KkGISTERED DEED 

OF Cancellation of — Deed having effect of. 

(1866) 10 M LA. 386(400). 

———Presumption against — Fabrication of deeds — 
Scheme of^J)eed in question forming part of a. 

Where a deed .set up is, by its tenor, almost as closely 
linked to deeds previously fabricated, as each of those deeds 
IS to the others, it is not easy to reject the inference that the 
same tissue of frauds runs through them all, and connects 
ihe deed set up with its predece.s.sor.s (25). (ford IVntspn.) 
COOMAKI RODE.SH\VAk 7'. MaNROOP KOER. 

(1886) 13 I. A. 20 = 4 Bar. 689. 

Presumption against — Pen and ink — Differences in 

appearance produced by same — Argument against genuine- 
ness based on. 

In a case in which the queuion was whether a deed of 
authority to adopt was in fact executed by a decea.sed per* 
son or w as a forgery, it was contended that the appearance 
of the document was inconsistent with the evidence which- 
represented thaJ alt the signatures were written at the same 
time, and with the same pen, and the same ink. With re- 
ference to this contention, their l^ordships observed a.s fol- 
lows : — “Very different apjx;arance.s may certainly be pro- 
eluded by the same j>en and ink w'hen used by different 
hands ; and this is more likely to happen with the coarse ink 
that is used by the natives of India (187). (Sir James W 

Coh’ilc.) Sri Kaghunadha V, Ski Bro;^^) Kishoro. 

(1876) 3 L A. 164 = 1 M. 69 = 26 W.R. 291 =* 

3 Sar. 583 = 3 Sutb 263 

Presumption against — Registration — Absence of — 

Presumption from — Other eiddence satisfactory — Effect. 

In a case in which there was satisfactory evidence of the 
execution of a deed, held, that the fact of the non-regjstra- 
tion of the deed was not sufficient to overl.7aIance that evi 
dence(432 3). BABOO GanOa PraSAD 7'. Mawji LaL, 
(1871) 9 B. L. E. 426 = 16 W. E. 30 = 2 Suth. 471* 

6M.J.43J. 
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Presumption against — Registration — Absence of — 

Presumption from — Registered deed— Cancellation of, in 
certain events— Deed having effect of — Non-registration of. 

See Lease— Registered deed of— Cancellation 

OF, JN CERTAIN EVENTS— DEED HAVING EFFECT OF. 

(1866) 10. M I. A. 386 (S98) 

Presumptioti against — Stamp papers with diffeient 

dates purchased neither by vendor nor by persons claiming 
under deed and not immediately before date of deed — Effect 

of. 

In deciding against the genuineness of a deed, the trial 
Court relied upon the fact that the deed, instead of being 
executed on a papier bearing one stamp, purchased imme- 
diately before thi date of the deed and purchased by the 
persons who propounded the deed, or purchased by the 
vendor, had been engrossed upon two stamped papers pur 
chased by different persons, and at different dates within a 
month of the exe. ution of the deed, //eld, that the stamp- 
ed papers under all the circumstances of the case did imt 
raise any strong urgument against the validity of the deed 
(502). KUKAI.I PRASAD MiSSEU 7^ ANANTARAM HAJKA. 
(1871) 8 B.L.B. 490 = 16 W. E. 16 = 2 Sar. 695 = 

2 Suth. 454. 

Presumption in favour of — Possession held under 

deed with assent of executant - I'aluc of. 

In a case in w liich the question was as to the genuineness 
of an ikrarnamah, which was alleged by the respondents to 
have been duly executed in their favour, on the 13th {)f 
Decemlier, 1852, by the ileceased husband of the original 
appellant, //cA/, that the evidence of possession by the res- 
pondents of the properties alleged to have been conveyed to 
them by the ikrarnamah in question was of some import 
ance in the case, and that there could be no doubt that, if 
the respondents were able to show that, before the respon- 
dents institute<l the suit, they had, with the assent of the 
original appellant, obtained, and had thereafter continued 
in possession of the said properties, under and in virtue of 
the said ikrarnamah, that would go a long way towards 
establishing the validity of tlie deed, in any question between 
them and the ap|XJllaiU (29), i^Lord Watson.') COOMARI 
KODESHWAR Manroop Koer. 

(1885) 13 I. A. 20 = 4 Sar. 689. 
Incorporation of one. in another. 

Mr)okhtarnamah executed by a person authorising 

defence of suit — Written statement filed by mookhtar 
under, if incorpe^rated in, so as to make it part of the docu- 
ment -signed by the principal. See LIMITATION ACT OF 

1859, S 1, Cl. i5— Mortgage with possession- 
acknowledgment OF, etc. (1873) 2 Suth. 897 (898). 

Inequitable bargain— Test. 

Circumstances existing at the time — Subsequent 

rvents — Consideration of — Propriety. 

In a suit by a donor against a donee to have the deed of 
gift declared to l)e illegal and null and void, and to have a 
decree for posse-ssion of the property given by it, the Court 
below, which held that the transaction was not an equitable 
one, observed : — “I say at once that the transaction was not 
a wise one judging from subsequent events.” 

Their 1,/jrdships expressed their surprise at the Court 
below making that observation and apparently acting upon 
that view (IfS). 

Whether the transaction was one that should \'te set aside 
as inequitable would depe nd upon the circumstances at the 
time when U was made, not upon subsequent events (160). 
(Sir Richard Couch.) GaNGA BaKHSH v . JaGAT BAHA- 
DUR SlNGH. (1895)221. A. 163 = 23 0.16(25) = 

5 Sar. 643. 

See Contract Acn , s. 16 — Debtor— Borrow- 
ing BV. (1918) 36 M. L. J. 614. 


DEED — (Coutd.) 

Intended execution by several — Actual execution by 

some only. 

Validity of deed as regards actual executants. See 

Deed— Validity— Intended execution, etc. 

(1922) 44 M. L. J. 396 (404-6). 

Interest in. 

-Meaning of. KeGISTK-ATION ACT OF 1877, 

S. 69— RULE 174 OF Rules under. 

(1020) 47 I. A. 224 (230) = 42 A, 609 (616). 

Mistake in— Description of property — Mistake as to. 

Evidence — Later deeds in favour of thirri parties by 

same e.xecutant — Rectification of, at their instance — 


Evidence of— Admissibility. SPECIFIC Rki.IEF ACT, 

S. 3 1 — MORI'CACE— Rf.ctieication — Misdescriition 
OF PROPER'rv. (1914) 41 1. A. 110 (119*20) = 

41 C. 972(988). 


Name given by parties to. 


Construction or nature of deed it affected by. 

An instrunmnt, which was called a deed of assignment 
(tamliknamah) by its executant, was nevertheless held, on 
its true construction, to be a will and not to be a transfer 
operating inter vivos (141-2). (.9//' Arthur flobhouse,) 

Thakur iSHRi Singh Haldeo Singh. 


(1884) 11 I. A. 135 = 10 C. 792 (801) = 13 C. L. R. 418 = 

4 Sar. 528 =E. & J.’s No. 79 (Oudh). 


The only words contained in the document which would 
support its being regarded as a document of a testamentary 
cljaractei are that in some places it styles itself a will. But 
calling a document a will does not make it so (663). 
(^J.ord Moulton.') 'flkUGNANAPAI, V. PONNAMMAI 

Nadathi. (1920) 12 L. W. 660= 28 M. L. T. 190 = 
(1920) M. W. N. 559-25 C.W. N. 511 = 58 I. C. 228. 

Nature of. 

Decision as to, between paities to deed — Effect of, as 

against creditors of executant. See P. C. OF 1908, 

s. 11 — Cases under — Gifi deed. 

Plea of — No estoppel as to. S.v LlI’IG.A'I’ION — 

INCONSISTENT POSITIONS IN— ESTOPPEL. 

(1911) 38 I. A. 104 (111) = 38 A. 344 (356 6). 

Notice of. 

See Transfer of Property Aci', S. 3. 

Operative character of. 

Decision as to, between pai ties to deed — Effect of, as 

against creditors of executant. See C. P. C. OF 1908, S. 11 

—Cases under — Gift deed. 

Right to dispute —Deed subsequent modifying its 

operation — Parly relying upon — Right of. 

In this case the plaintiff sued to set aside their ikrar- 
namahs, on the allegation that they were forged. Those 
ikrars, which had been executed by the pluintiff in favour of 
the defendant, his father, if genuine, modified the operation 
of certain hibbanamahs, purporting to have been executed 
by the defendant in favour of the plaintiff. The defendant 
set up in his defence to the suit those ikrars as valid instru- 
ments. Held, that he could not therefore be allowed to 
aver that the hibbas to which they related were intended to 
have no operation and effect (104). (6’/V Montague El 

Smith.) AMEEROONISSA KHATOON v, ABEDOONISSA 
Khatoon. (1875)2 I. A. 87=16B. L. E. 67 = 

23 W. R. 208 = 3 Sar. 423 = 3 Sutb. 87. 

Operation of. 

Cutting down extent of, to portion covered by stamp 

in fact affixed — Permissibility. See STAMP Atn* (II OF 

1899), S. 35. (1871) 14 M. I. A. 24 (39), 
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Real transaction— Unreal transaction not intended 

to operate according to its tenor. 

Eviiioice. 

J), who was said to be wishing to raise money, sent lox My 
and on his coming an agreement was made by which he was 
to pay her Rs. 12,000, and to receive in return a putni of 
lier estate, with the exception of the house in which she 
li\ed. and alx)ut 20 bighas of land. lie was also to have a 
kobala or deed of sale of the house and premises, and the 
Ks. 1 2,000 were equally distributed between the putni and 
tlie kobala. It was apparent from the evidence that that 
was one transaction. The putni was executed on the 3rd of 
August, 1876, and the kobala on the following day, 

Iltldy on the evidence, affirming the Camrt below, that 
the deeds were not intended to operate according to their 
tenor. 

The defect in the transaction is that the intention on her 
part was not that which is apparent on the face of the deeds 
— in fact, that the deeds do not represent really what was 
intended. {Sir Richard Couch.') JIBUN NiSfiA 7'. AS(;ak 

Aid. (1890) 17 C. 937 -5 Sar. 571. 

Recitals in. 

Admissibility in eihdcnce of— Parties — Strangers — 

Distinction . 

Under ordinary circumstances and apart from statute 
recitals in deeds can only be evidence as between the parties 
to the conveyance and those who claim under them (252). 
{Lord Buckmaster, L. C.) BaNGA ChaNDRA DHUK 

Biswas v. Jagat Kishore Chowdhurv. 

(1916) 43 I. A. 249-44 C. 186(195-6)- 
20 M.L.T. 335-(1916) 2 M. W. N. 336-4 L. W. 448 = 
18 Bom. L.R. 868 = 24 C. L. J. 487 = 14 A. L. J. 1103 = 
21 c. W. N. 226 = 1 Pat. L. W. 1 = 361. 0.420 = 

31 M. L. J. 563. 

The recitals in a deed are, strictly speaking, evidence 

only as against the parties to the deed and those claiming 
through or under them. {Lord Parker.) ShriniVASDaS 
Bavri V. Meherbar. (1916) 44 I. A. 36 = 41 B. 300 = 

(1917) M. W. N. 258 = 19 Bom. L. E. 151 = 
21 M. L. T. 236 = 21 C.W.N. 558 = 25 C. L. J. 311 = 

39 I. C. 627 = 32 M. L. J. 175. 

Consent of family — Execution with — Recital as to — 

Common in Indian deeds, though unnecessary and meaning- 
less. See BENAMI— BENAMIUAR — TITLE OK — INQUIRY 

INTO— Circumstance exciting— Consent of family. 

(1872) Sup. I. A. 40 (45). 

Consideration — Receipt of — Recital as to. See 

Admission — Consideration. 

—Effect of — Evidence — Admission operating as estoppel 

— Hindu widow — Sale-deed by — Recital in, that property 
conveyed ivas debutter property in her posseseion as shehait. 

A deed of sale executed by a Hindu widow staterl that 
the property conveyed thereby was the dnoutfor property of 
an idol, which was in her possession and enjoyment as 
shebait of the idol. 

Queere, whether the statement in the deed was to be used 
as evidence only, or whether it could be relied upon as an 
admission W’hich estopped the parties to the deed from 
asserting that the property conveyed was not dtraaittor (62). 
{Sir Montague E, Smith.) KONWUR DOORGANATH ROY 

V. Ram Chunder Sen. (1876) 4 I. A. 52 = 

2 0. 341 (350) = 3 Sar. 681 = 3 Suth. 375. 

—Hindu Law — Widow — Alienation by — Necessity for 

— Recitals in deed of alienation as to — Value of. See HINDU 

Law— Widow— Alienation by— Necessity for— 
Recitals in deed of alienation as to. 

—Meaningless recitals— Practice of inserting. See 


DEED— 

Recitals in~~{Contd .) 

Benami Benamidar— Title of-^Inquiry into 

—Circumstances Exciting— consent of family. 

(1872) Sup. I. A. 40 (46-6). 
Minor — Adoptive mother of— Bond by— Considera- 
tion for — Recital as to — Admissibility in evidence of, 
against minor. HINDU Law — AdOPI’ION — ADOPTED 
Son— ADOPTIVE MOTHER— Bond by. 

(1861) 8 M. I. A. 319 (322-3). 

Minor— Guardian of — Sale-deed by— Recitals in, as 

to purpose of— Admissil)ility in evidence of — Value of. See 

Hindu Law— Minor— Guardian of*-Sale-deed by 
Recitals in, as to purpo.se of. 

(1888) 16 I. A 96(102) = 16 C. 627(634). 

Mortgage deed — Recitals in. See .MORTGAGE DEED 

— Recitals in. 

Eectification of. 

.sVc Specific Relief act, S. 31. 

Registration of 

See Registration and Registration acts. 

Revocation of. 

Alternative inconsistent disposition of property not 

valid or effectual' — Rcvocatio7i by. 

An alternative incon'^istent dhsposition which is not valid 
or effectual in itself does not revoke an earlier di.sposition 
of the same property. This principle is applicable to the 
case of uills also (25). {Lord PEreftbury.) VeNKATA- 
NARAYANA PILLAI V. SUBBAMMAL. 

( 1915) 43 1. A. 20 = 39 M. 107 = 
18 Bom. L. R. 372 = 20 0. W. N. 234 = 
(1916) 1 M. W. N. 97 = 3 L. W. 177 = 19 M. L. T. 147 = 
12 A. L. J. 178 = 32 I. C. 373 = 23 C. L. J. 366 = 

29 M. L. J. 861. 

Attempt at — Undue influence — E.xecution of deed 

under — Evidence of, if and when. See Deed — EXECU- 
TION OF— Undue influence— Evidence of. 

(1884) 11 I. A. 136 (143-4)^ 10 C. 792 (803-4). 

Seal on. 

See Sea I,. 

Setting aside of. 

■ -Colorable transaction — Setting aside on ground of 

deed l>eing a mere — Propriety — Evidence strong of execution 
of cieed and of its being acted upon. See HINDU LAW— 

Religious Endowmen r — Dedication — Deed of— 
Se'ITIng aside of, etc. (1875) 3 Suth. 127 (131)= 

23W. R.369. 

Declaration that it does not affect plaintiff's rights— 

DistiJiction — Decree proper. 

Where in a suit for a declaration that under certain wills 
of one B, deceased, the 1st appellant took no interest in the 
property of her late husljand, and that an assignment by her 
to the 2nd appellant was invalid, the court found that 
the 1st appellant took no interest under the said wills and 
had, therefore, no interest which could be assigned to the 
2nd, held, that the court ought not to declare that the con- 
veyance by the 1st appellant to the 2nd was void, and that 
the said conveyance be cancelled and retained in court. 

It is not because a man conveys property to which he is 
not entitled that the conveyance is absolutely void or ought 
to l)e cancelled or retained by the court. It is unnecessary 
to do more after declaring the plaintiff’s right than to 
declare that the 1st appellant had no right to take pos'^ssion 
of, or to transfer any part of the property mentioned in the 
will, and that the deed passed no right in any part of such 
property to the 2nd appellant (49-50). {Sir Barnes Peacock.) 

Rai Kishori Dasi V. debendranath Sircar. 

(1887) 16 I. A. 37 = 16 C. 409 (421) = 6 Sar. 100. 

The sale of Octoljer, 1884, is not set aside, but 

fourid not to affect the rights of the plaintiff. The sale 



tkfe PktVY council DIGfeSt 


q86 


qSs 


DEED— (CV//A/.) 

Setting aside oi—iCihtd.) 

does not purixjrt to pass the rights of M or of the plaintiff » 
but those of the mortgagee. A, and the mortgagors, V and 
N, against whom M established his prior rights. Ifetween | 
setting aside a sale and holding that the plaintiff’s rights 
are not affected by it, there is a wide difference (176). 
{Lord Hobhousc?) MOTl LAL v, KARRAB-UI.-DIN. 

(1«97) 24 I. A. 170 = 26 C. 179 (186) = 1C. W.N. 639- 

7 Sar. 222. 

See Deceased— Deed iiv, (1874) 1 LA. 192 (206) 

See Limitation Act of 190S, Art. 12 («)• 

Entire Deed — Setting aside of — Avoidanee of a parti- 1 

cular provision in it in fwour of person in fiduciary \ 
posit i on — Disti net ion . 

There is a distinction between setting aside a whole deed 
and merely avoiding a particular provision in a deed which \ 
l)enefits a person under a fiduciary relation to the maker of 1 
it. {Lord Sumner,) Mirza FIDA RASUI, v . MIRZA j 

Yakub Keg. (1924) 871. C. 702=12 O. L- J. 98= ^ 
A. I. B. 1926 P. C. 101 = 6 L. R. P. C. 56 = 27 O. C. 346. j 

Forgery — Setting aside on ground of. See UNDER , 

deed— Forgery ok. 1 

Fraud— Consideration* — Absence of — Setting aside : 

on grounds of. See DEED— FRAUD IN REGARD TO— CON- , 


DEED*-(CV;/6/.) 

Setting aside oi~{Contd.) 


and one by C in favour (d A*, fields that the Imiden \\as on 
the plaintiff of establishing bf)th attacks. {Lord Philhtfiore. ) 

Kal Kishen 7 \ Ram Charan. fl928) 29A.L.J. 679 (2) 

1 1 T fl 479 = T D. 1929 P. C. 39 - 66 M. L. J. 172 


Undue influence — Setting aside oit ground of — Proof 

of undue influence required in. See DEED — LXECUl ION 

OK— Undue inkeuence— Proof ok— Suit 'io .set 

.ASIDE DEED ON THAT (iROUND. 


Stamp on, insufficient. 


Admissibility of deed itt evidence — Kffect on. See 

Stamp Act (II ok 1899), S. 35. 

(1871) 14 M. I. A. 24(38 9). 

Admission of deed in evidence — Rejection of it 

su|>sequently — Permissibility. See STAMP ACT II OK 1899, 

S. 36. (1871) 14 M. 1. A. 24 (38-9). 


Amount recoverable under deed — Effect on — Pay- 
ment of deficient stamp duty and penalty — Recovery of entire 
amount in case of — Right of. See STAMP ACT (II OK 189^.1), 
Ss. 35, PROVISO {a), 26. (1924) 61 I. A. 332 = 4 P. 34. 


Operation of deed — Cutting down extent of, to 

portion covered by stamp in fact affixed. See STAMP ACT 
OK 1899, S. 35. (1871) 14 M. I. A. 24 (38-9). 

Stranger to. 


SIDERATION. 

Fraud — Duress — Setting aside on grounds of. See > 

Deed— Fraud in regard to— Duress. 

Suit for — Declaration that it does not affect plain- 
tiff’s rights — Grant of —Power of court — Consent of parties , 

—Effect. Hindu Law— Wile— Setting aside ok— , 
Suit for— Declaration that it DOh^s not akkec i 
Plaintiff’s rights. (1873) Sup. I. A. 212 (218). 

Suit for— Insanity of executant — Suit on foot of — 

Helplessness and weakness of executant — Relief on foot of 
—Grant of. See DEED— EXECUTANT OK— INSANITY , 

OK. (1904) 31 I. A. 236 = 27 A. 1. 

Suit for — Insanity of executant— Suit on foot of — ! 

Undue influence — Relief on foot of — Grant of. DEED 

—Executant OF— Insanity ok. i 

(1906) 33 I. A, 86 = 33 C. 773 (782-3) ! 

Sitii for — Laches in instituting — Presumption 

adverse from. 

In a suit to set aside a deed of sale on the ground that it ! 
had l>een executed by the plaintiff under duress, held, that 
the fact that the plaintff delayed to bring the suit for nearly 
six years, was a circumstance which, if unaccounted for, I 
would raise a strong inference against the truth of his case ! 
{yi),{Sir James Colvile.) GuTHKIEr. AliOOL MOZUKKEK. ! 

(1871) 14 M. I. A. 63 ^ 16 W. R. P. C. 60 = ! 
7 B. L. B. 630 = 2 Suth. 429 = 2 Sar. 660. 

— j One of the obvious consequences of a long delay in 

bringing a suit to impeach a deed on the ground that it is 
not a genuine one is, that after the lapse of years witnesses 
dLsappear, and the recollection of those who survive be- 
comes dinimed and less accurate than it might have been if 
the enquiry had taken place at an earlier period (583). 
{Sir Montagiu E, Smith,f GOSSAIN LlJCHMI NaRAIN 

PooRi V , Pokhraj Singh Din Dayal Lal. 

(1879) 3 Suth. 681 = Bald. 189 = 3 I. J. 220. 

" Suit for — Onus of proof in. 

In a suit for setting aside deeds, some evidence 
ought to be given by the plaintiff, in order to itnprach the 
deeds he seeks to set aside (206). {Sir Montague E. 
Smith,) TaCOORDEEN TeWARY V. NaWAB SYED ALI 
HOSSEiN KMan. (1874) 1 1. A. 192-21 W. R. 340 = 

13 B. L. R. 427 = 3 Sar. 368. 

^ suit by the plaintiff attacking two transfers of 

property, one purporting to be by herself in favour of C, 


Right of, to question validity of deed. See CON- 
TRACT— STRANGER. 

Striking out portions of, to make deed valid. 

Propriety. See Hini>U Law — JOINT FAMILY — 

FaI HER— Le.ASE in EKKECT COLLATERAL SECURITY, 
ETC. (1922) 44 M. L. J. 728 (730 1). 

Suit to set aside. 

Atv Deed— Seiting aside ok— Suit for. 

Undue Influence. 

Execution of deed under. See DEED— EXECUTION 

OK— Undue influence. 

Validity of. 

Fraud and intimidation— Deed obtained by. See 

Deed— Execution of- Fraud and intimidation. 

(1864)10 M. I. A. 60(76). 

Intended execution by several — Actual execution by 

some only — V'alidity of deed as against latter. 

The suit was instituted by the respondents on the basis 
of an agreement dated 5th January, 1916, executed by de- 
ffiulanis 1 and 2 in favour of the respondents, and the 
question for decision was whether it was not binding on 
them because the 3id defendant did not join in executing it. 

Defendants 1 to 3, together with their youngest brother, 
who was a minor and was not a party to the suit, constitut- 
ed a joint Hindu family which carried on various businesses. 
The agreement in question was signed in the name of the 
family firm of the defendants, and also by the 1st defendant, 
the eldest brother, for hlmstlf and as guardian for his 
minor brother, not a party to the suit, and by the 2nd 
defendant. The contention of defendants I and 2 was that 
the intention of the parties was that the agreement was not 
to be regarded as a completed transaction until the 3rd 
defendant joined in executing it, and that as he did not do 
so, it could not be enforced even as against the parties who 
executed it, viz., defendants 1 and 2. The High Court held 
on the evidence, overruling the plea, that the intention of 
the parties was that the parties who executed the agree- 
ment, defendants 1 and 2, were to be bound by it, whether 
or not the 3rd defendant joined in executing it. Their Lord- 
ship- affirmed the High Court. {Sir John Edge.) SaDA- 
I SIVA MUDALIAR v, HaJEE FAKIR MAHOMED SaIT. 

1 (1922) 17 Ii. W. 288 = 32 M. L, T. (P. C.) 99-^ 
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DEED-fO'/A/.'l 
Validity of — 

27 C. W. N. 677-37 C. L. J. 569-72 L C. 48 = 
A. I. K. 1922 P. C. 397 = 44 M. L J. 396(404 5). 

IntciiU(7n of cxecutiuU — Kffect contrary to — Giving 

of, to make deed — Valid — Permissibility. S<r OkeN — 

CoNSTKiic'i ION 01 — Intention ok executant- 
effect CONTKAKV TO. (1884) 11 I. A. 197 (209) = 

11 C. 186(199)- 

Issue as to — Plea of undue intluei\ce if covered by. 

AVf Deed^-Expxution ok~Uni)Ue influence— Plea 

OF — ISSUE AS TO VALIDITV OF DEEP IF COVERS. 

(1875)2 1. A. 87(107). 

Issue as to — Propricty — Forgery — Setting aside of 

deed on ground of— Suit for. Str IlEEP — FOKGER^■ OF — 
SETI ING aside of deed on GROUND OF— SUIT FOR - 

Undue influence. (1888) 15 I. A. 81 (86)= 

15 C. 684 (692). 

- ■ -Nature real of — Right to contest — Execution of deed 
— Admission of — Effect. Sa- Deed— I cXECU I'lON OF — 
Admission of— Effect. (1872) 19 W. R. 118 (121). 

Stranger’s rigid to ciuestion. Sir CON J RACT — 

Stranger to. 

-Striking out jx^rtions of deed to give it validity — 

Propriety. Sre HINDU LAW— Joint Family— Father 
—Lease in effect— Cot.laterai. security, etc. 

(1922; 44 M. L. J. 728 (730-1;. 

Vernacular deed. 

Translation of. AVc DEED-CONSTRUCTION OF— 

Vernacui-ar deed. 

Words in. 

Meaning of. DEED— CONSTRUCTION OK— 

Words. 

Written statement— Deed setup in. 

Relief to plaintiff as against — Grant of. .SV^' SPECIFIC 

Relief act— s. 42— Cases under- Deed— Wrfitkn 
Statement. (1878)51. A. 87 (113)-1 A. 688(707). 

DEPAMATION. 

(Jharacter — Defamation of- — vSuit for -Malicious 

prosecutioi) — Action for — Suit if may be treated as. Sir 
MALICIOUS Prosecution — Action for — Defa- 
mation of character. (1872) 11 B. L. R. 321 (329). 

Contempt of Court by publication of libel — Offence 

amounting to def.imalion — Punishment sunjmary for — 
Jurisdiction. ■.St’c PENAL CODE — S. 499. 

(1883) 10 I. A. 171 (177) -10 C. 109(130). 
Truth of imputation — Plea of — Discovery of un- 
truth in cour.se of trial— Duty of accuseil in case of. .V<v 

Penal Code— S. 499 -Defamation. 

(1914) 41 I. A. 149 (167-8)- 41 C. 1023(1061). 

Witness — Deposition of — Defamation of character in 

— Liability for. 

A suit cannot Ije maintained for damages for defamation 
of character when it is substantially a .suit for damages 
again.st witnesses in respect of evidence given by tliem ujxm 
oath in a judicial proceeding. 

Witnesses cannot be suerl in a Civil Court for damages 
in respect of evidence given by them ujxj!! oath in a judicial 
proceeding. This maxim is based upon puldic policy. The 
ground of it is this,— that it comrerns the public, and tlie 
administration of justice, that witnesses giving their evidence 
on oath in a Court of Justice should not have before their 
eyes the fear of l)eing harassed by suits for damages ; but 
that the only penalty which they should incur if they give 
evidence falsely should be an indictment for perjury. 

Baboo Gunesh Dutt Singh v. Mugneeram Chow- 

DHRY. (1872)11 B.L. B. 321 (328-9) = 17 W. R. 283 = 

2Suth.647 = 3Sar. 179, 
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DELHI, EX KING OF. 

Debts of~Governmenfs liability for — Circular 

Ortler^ iVo. 112, of Judicial Commissioner of Punjab 

hffcct — Circular Order if a Arrc;— 24 & 25 Viet. c. 67, 

The Circular Order, No. 112, issued by the Judicial Com- 
missioner of the Punjab, does not amount to a law. It was 
not enacted as a law, nor did it purport to be a law ; ai)d it 
does not fall within the meaning of 24 & 25 Viet. c. 67 (129). 

T’he circular was merely a circular from the Judicial 
C^ommissioner, forwarding, for the information and guid- 
ance of the Commissioners of the several divisions of the 
Punjab a copy of correspondence between the Government 
of the Punjab and the Government of India, on the question 
of the liability of Government for the debts of rebels whose 
estates had been confiscated for rebellion (129). 

It is clear from the whole tenor of the correspondence, 
which originated out of certain questions referred by the 
Judicial Commissioner of the Punjab for the decision of 
the Lieutenant-Governor of the Province, that the Govern- 
ment did not intend to lay down any rule of law for the 
breach of which redress might be obtained in a Court of 
I^aw, or “ to submit the conduct of its otficei's, in the e.\ecu* 
tion of a political measure, to the judgment of a legal 
tribunal” (129;. {Sir Barnes Pcaeoehf) RaJAH SALIG 

Ram re Secretar\' of State for India. 

(1872)Sup. I. A. 119-12B. L. IL167 = 
18 W. R. 389=3 Sar. 191 - 2 P. R. 1872 = 2 Suth. 726. 


-Deposition and confiscation of property of — Legality 

of —Jurisdiction to question — Municipal Courts. AVr ACT 

OF State— Acts amoun'iing to an or not— Ex- 
king OF Delhi (1872) Sup. I. A. 119 (126-9). 

- 'Estate of — Claim for payment out of^ made against 
Ginrrnment of India — Duties and rights of Gozrrnment of 
India in case of. 

Where claims are made against the Government of India, 
under the order of the fJovenior-General of India in 
Council, dated the 21st February, 18(>0, for payment out of 
the assets of the ex-King of Delhi , the Government does 
no more than what is incumbent upon it. when it narrowly 
and jealously scrutinises claims which are made ; it l>eing 
within the experience of all that where the claim is against, 
not the person who originally contracted the debt, but those 
who have taken uix)n themselves the d»ity of satisfying it, 
exaggerated and sometimes unfounded demands are made. 
If in those circumstances a claim were made which was 
found to l)e barred by the letter of any Regulation or Act 
of Limitation, the Government of India might well say, 
that they had not taken uixjii them.selves to provide for the 
payment of .state demands, and that they were entitled to 
the benefit of any rule of limitation of that kind. Subject, 
however, to these observations, any claim which justly and 
fairly, in equity and conscience, could be made and sub- 
stantiated against the ex-King, is a claim to be allowed in 
the investigation which the Government has instituted 
Ijefore its judicial officers, irrespective of technical diffi- 
culties which might have attended legal proceedings 
against the King during his sovereignty, leaving, uf' 
course, the question of the payment ni that claim, when 
established to l>e dealt with in reference to the assets out 
of which the payment is to lx; made. 

l/eld, that the evidence satisfactorily established the 
factum and the existence of the bond ujx^n which^the claim 
was made in the case before their laardships (292-.^). 

Cairns'). LALLA NARAIN DOSS v. ESTATE OF THE EX- 

King of Delhi. (1867) 11 M.I.A. 277 

10 W.R. P.C. 65 = 2 Suth. 76 = 2 Sar. 297 = 

Punjab P.C.J. (1868). 



Estate of — Claim against — Limitation^ 

Even if there were any doubt as to the claim bemg with- 
in time, there is amply sufficient reason, from tne position 
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DELHI, EX KING OF— (Co«/rfO 

of the ex- King, to account for an action not having been 
maintained against him within the period prescribed (293). 
i^Lord Catrfts.) LALLA NARAIN DOSS v. ESTATE OK THE 

ex-King of Delhi. (1867) 11 M.I.A. 277 == 

lOW.R. P.O. 55 = 2 Suth.76=2Sar- 297-- 

Punjab P.C.J. (1868). 

• A/ai ntcnancc of — Properties assigned for — T enure 

in — Nature of — Charges created on property by him — 
Binding nature of^ on his successors* 

Shah Alum and his successors had no ownership or power 
of disposition over the revenues and territories which were 
assigned in 1804 for the maintenance of Shah Alum and his 
household, 7'he tenure pf Shah Aiutn and his successors, 
in those properties and revenues, was (so far as it was a 
tenure at all) durante regno* and on his deposition his 
estate and interest ceased, and all charges and incumbrances 
created by him out of that estate itself. The territories 
were assigned to him for the support of his royal dignity 
and the due maintenance of himself and family in their 
high position. If he had died or abdicated his successor 
would have taken the property in the same way. free fron» 
all charges (128-9). (AVr Barnes Peacock'). KaJ.\H SaLIG 

Kam re Secretary ok State for India. 

(1872) Sup. I. A. 119-12 B.L.R. 167- 
18 W.R. 389-3 Sar. 191 = 2 PR. 1872- 

2 Suth. 726. 

Status of — Sot’crei gn or Ja 'girdar . 

The status of the ex-king of Delhi wa.s that of a king. 
He was treated and recogni.-.ed by the Hritish Guvernment 
as a king and not merely as a jagirdar holding under an 
ordinary grant from the Hritish Government. He was the 
grandson of Shah Atum* and neither he nor any of his 
ancestors had ever been deposeil by his own subjects or by 
the British Government or by any other power (127). (vSV;* 
Barnes Peacock.) KaJAH SaMG Kam r-. SECRE' 1 AK^ OK 

St.ate for India. (1872) Sup. I.A. 119 = 

12 B.L.R. 167 = 18 W.R. 389-3 Sar. 191- 

2 PR. 1872 = 2 Suth. 726. 

DEMAND. 

On demand — Meaning of. See DEED — CONSTRUC- 
TION— PAYABLE “ON demand”. 

(1856) 6M.I.A. 211(229). 

Truth of — .\dmission of — What amounts to. Sec 

Bombay Kegul.ations— civil court Surat Regula- 
tion OK 1800— S. 13. (1837) 1 M.I.A. 156(170 2). 

DEMURRER 

Plea in. See PRACTICE— PLEADINGS— DEMURRER. 

DEPOSIT. 

Several items of — Suit for one or some of — Subsequ- 

«nt suit for other or others — Maintainability. See C. P. 
CODE OF 1908,— O 2, K. 2— CASES UNDER— ITEMS OF 
I^KMand. (1867) 11 M.I.A. 561 (606-6). 

DESAl. 

hereditary office of —Atlo:oancc in money payable 
to holder of* out of land revenue of pergunnah — Charge 
on immoveable property if a^Besnmption by Government 
^f~^Bight of — Prescriptive title to such allou'ance. 

1 he question was whether the respondent had an heredi- 
tary right to receive out of the public revenues of the Presi- 
dency of Bombay, an annual allowance of Rs. 1,274-4-2. 

order of the Government, dated 
28 11— -1861, which declared it to be a mere perfonal allow- 
ance, and as such resumable ; and that it W'as to cease on the 
death of the then recipient-~the respondent’s father. 

^ he respondent was Desai of the Pergunnah of Broach. 
The onice was admitted to be held by him, together with 


DESAI — V Contd. ) 

an Enani village enjoycrl with it, by hereditary right. The 
allowance in question was, however, not a necessary incident 
to the office of Desai, nor was it held by the same title as 
the village. His case as to it was. that upwards of a cen- 
tury liefore the then native ruler of fiuzerat conferred upon 
one of his ancestors, and predecessors in the office of Desai 
as a reward for distinguished service, the grant of a Palkhi 
or Palanquin, together with the allowance in question, the 
latter being the sum fixed for the Palkhi expenses, and 
charged on the land revenues of the Pergunnah of Broach. 

He alleged that the grant was confirmed by the different 
dynasties who had sin«:e ruled in Guzerat, and finally by 
the British Government in 1808 ; and he insisted that the 
allowance thus enjoyed was hereditary in his family, and 
irrevocable ]jy the Government. 

The case made by the Government was that the Palkhi 
right was not granted for Desaiship .service ; that it was not 
of the nature of an ordinary Knam ; that it was granted 
to the original holder per.sonally, and was liable to cease on 
his death ; and that to allow, or not to allow . sulIi a right 
depended on the pleasure of Government. 

//e/a\ on the documentary and other evidence in the 
case, that, under the native rulers, the allowance* in ques- 
tion was treated as permanently annexed to the office of 
Desai, and was confirmed in 1808 by the British Govern- 
ment as appurtenant to the office, that the resixuiJent was 
entitled to the said allowance as holder of the said office, 
and that the allowance was, therefore, not resumable by 
(jQvernment (569). 

The High Court allowed the claim of the respondent on 
two grouncl.s^(l) that the long enjoyment of the plaintiff’s 
ancestors, during four generations successively, and for a 
period of more than a century, created a legitimate pre- 
sumption that the allowance was conferred on the original 
grantee and his heirs : and {2) that the uninterrupted enjoy- 
ment of the piaintiff’^ grandfather and father, under the 
order made Ijy the Government of Bombay on 7 -2—1802. 
which extended from tha^ date to 1856, gave to the plaintiff 
a statutory and indefeasible title. 

With regard to the first ground their Lordships were 
unable to find any document which imported, by express 
words of inheritance, that the Palkhi privilege with its 
allowance was to be enjoyed from generation to generation by 
the original grantee and his heirs (568). 

Their Ix)rdships were also unable to concur in the con- 
clusion that, upon the facts stated, the respondent had, 
under the provisions of the Bombay Regulation V of 1827, 
cl. 1, S. 1, acquired a title by prescription, which enabled 
him .successfully to maintain his suit, whatever might have 
been the original title of his ancestors lo the Palkhi allow- 
ance (563). 

Their Lordships are by no means satisfied that the 
allowance, though payable out of the Government revenue of 
a particular Pergunnah, can properly be said to be 
"immoveable property,” within the meaning of the clause in 
question. It did not constitute a charge which could be 
enforced against the land, or, since the year 1808, against 
the revenue.^ of the land prior to the claim of Government. 
The utmost right of the plaintiff’s grandfather after 1808, 
or his descendants, was to receive, after the perception of 
the revenues by Government, a certain annual sum of 
money out of the Collector’s Treasury (563-4). (Sir James 

IV. Cclviie.) Government of Bombay v. Desai 
Kullianrai Hakoomutrai (1872) 14M.I.A, 551 = 

3 Sar. 103. 

Inam -village of- — Minor inams in~~JCadim or 

Jadid — Evidence. 

//t'/ff, on the evidence, that the defendant’s inams were 
jadid or modern and not kadim or ancient. (*S'/> John 
Wallis.) LAKHAMGOWDA v, APPANNA, 
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(1928)66 LA. 44-53 B. 222-31 Bom. L.R. 235- 

I.D. (1929) P.C. 27-113 I.C. 467- 
29 L. W. 617-A. I. R. 1929 P. C. 30- 

56 M. L. J. 429 (432). 

Iftam village of — Minor i/ia/ns in — l\\ si(nip(io/t of 

— Right of — Kadim and Jaditi inams — Distinction. 

In the case of a village hekl in inani the right of resump- 
tion of lesser inams in the village which were K adim or in 
existence at the date when the village itself was granted in 
inam would he vested in the (iovernment and not in the 
inamdar. {Sir John IVallis.') lyAKHAMGOWnA v. AP- 

PANNA. (1928) 56 I.A. 44 = 53 B. 222 = 

31 Bom. L.R. 235-1. D. (1929) P.C. 27-113 I.C. 467 = 

29 L. W. 617-A. I. R. 1929 P. C. 30 = 

56 M.L.J. 429 (432). 

Inam village o( — Sliet Sanadis in — Services to he 

rendered to Desai by — Personal services generally or ser- 
7nces connected with administration of inam village — Arv- 
dence. 

There is nothing in the definition of a shet sanadis (as 
given in Wilson’s Glossary) to support the view that the 
services which were to he rendered hy the person who held 
lands on that tenure were to he rendered in the village it- 
self in which the lands so held were situate or were to be 
services connected with the administration of that village. 

Hcldy on the evitlence, reversing the High Court, that 
the defendants (.v/r^*/ sanadis') who held minor inams created 
hy the plaintiff’s ancestors in the inam village of the plain- 
tiff, a Desai, were liable to render to the plaintiff personal 
services generally. {Sir John IVailis,) LaKHAMGOWDA 
7'. AppaNNA. (1928) 56 I.A. 44 = 63 B. 222 = 

31 Bom. L R, 235 = 1. D. (1929) P.C. 27 = 
113 I. C. 467 = 29 L. W. 617 = A. I. R. 1929 P C. 30 = 

66 M.L.J. 429. 

‘Policy of Government in regard to — Legislation ii. 

respect of* 

It appears to have been the policy of the Indian Govern- 
ment that Desaiships should be maintained, and that the 
Desai himself should be enabled to perform the functions of 
his office, be they greater or less, properly and in a manner 
suitable to his position as a subordinate officer, and to some 
extent a representative of the Government. This policy 
has been recognised and enforced by various Acts of the 
l^egislature, the latest being ajjparently Act No. Ill of 1874 
(Komhay). {Sir Robert P. Collier) ADKKSHAPPA HIN 
GADGIAPPA 7a Gukushiuappa. 

(1880) 7 I. A. 162 (166)=4 B. 494 (602 3) = 

7 C. L. R 1 = 4 Sar. 154 = 3 Suth. 767. 

property appertaining to office of^Alienabilily of — 

Summary settlement— Quit-rent — Bombay Act JI <//* 1863, 
5-. \2— Effect. 

The deceased was the last of a series of Desais whose 
title came into existence in the time of the Hijapur monar- 
chy in the l7th century. During the tenure of office of the 
family to which the deceased belonged many inam grants of 
villages had been made to the Desai for the time l)eing. The 
services of the Desai as a revenue officer were not 
made use of during the British rule, and he was informed 
in 1848 by the Collector, under the provisions of S. 2 of the 
Bombay Act II of 1843, that his services as a revenue official 
would not be re(|uired. In 1862 the offer of a settlement 
was made to the Desai, and was accepted on thi terms that 
the commutation payment should be in the nature of a naza- 
rana or quit-rent. By S. 12 of Bombay Act II of i 860 all 
settlements of tlie above character made in the District were 
expressly validated. The deceased, the last Desai, died in 
1906 without co-parceners, having disposed of the lands by 
will and a codicil. 


DE S A I — ( Coutd . ) 

On a question arising as to whether the lands were inalien- 
able and whether the disposition thereof by him by the 
will and the codicil were invalid, fields affirming the High 
Court, that they were alienable and passed under the will 
and the codicil. {Sir John Edge.) SUNDERBAI v. COL- 
LEC'i'GR OF BeLGAUM. (1918) 46 I.A. 16 (23) = 

43 B. 376 (386) = 21 Bom. L.R. 1148= 
23 C. W. N. 763 = (1919) M. W. N. 264 = 62 I. 0. 897. 

Property appertaining to office of - Impartibility of 

— Pres It m pt i on — On us of p roo /', 

There is no general presumption tliat property appertain- 
ing to a Desaiship is impartible ; and it lies upon the party 
setting up that a village, admitted to be a deshgat watan, is 
impartible to give evidence of the special tenure of the 
watan, or of either family custom or of district or local 
custom sufficiently strong to rebut tiie operation of the ordi- 
nary rule of succession, according to the Hindu law (163-4). 
{Sir Robert P. Collier.) ADRISHAPPA bin GaDGIAPPA v, 

Gurushidappa. (1880) 7 I. A. 162 = 4 B. 404 (600)= 

7 C, L. R. 1 = 4 Sar. 164 = 3 Suth 767. 

It may be worth W’hile to refer to the case reported in 

L. K. 7 I. A, 162, the head-note of which is that “ Deshgat 
watan or property held as appertaining lo the office of Desai 
is not to be assumed prima facie to be impartible. The 
burden of proving impartibility lies upon the Desai ; and on 
his failing lo prove a .special tenure, or a family or district 
or local custom to that effect, the ordinary law of succes- 
sion applies ” (80). {Lord Alaenaghten.) ViNAYAK 

Waman josHi Kayarikak V. Gopal Hakj JOSHl 
Kayarikar, { 1903) 30 I. A. 77 = 27 B. 363 (367)= 

7 C. W. N. 409 = 6 Bom. L. R. 408 = 8 Sar. 463. 

Property appertai ning to office o f^ Partition of — 

Decree for — Emoluments or allo7uances for performance of 
duties of office — Reservation in decree in respect of — Neces- 
sity. 

In a suit for partition of a village, admitted to be a desh- 
gat watan, or property held as appertaining to the office of 
Desai, held., modifying the decree of the High Court which 
directed the partition of the property unconditionally, that 
there should be a declaration that the decree was to be with 
out prejudice to the defendant’s right to such emoluments 
or allowances for tlie performance of the duties of the Desai- 
ship as he might be entitled to under any law in force 
(166). {Sir Robert P. Collier.) ADKt.SH xPPA GaDGI- 

APPA V. Gurushidappa. (1880) 7 I. A. 162 = 

4 B. 404 (503) -7 C.L.R. 1 4 Sar. 164 = 

3 Suth. 767. 

DESHGAT WATAN. 

Sec Desai— Property appeki aining to office 

OF. 

DESHMUKH. 

’—E unctions of — Alhnoanec payable to — Nature of. 

The functions of the Deshmukhs were those of a Collec- 
tor of Revenue of the Government. 'J'hey were authorised 
to retain out of what they received from the ryots, a cer- 
tain percentage upon that which was fixed as the Govern- 
ment revenue for themselves, paying tlie balance to the Gov- 
ernment. It is difficult to see how the Government could 
impose upon the ryots the obligation of paying these allow- 
ances to their officers, except by the exercise of their 
sovereign right of imposing and receiving a revenue from all 
lands which were not in their nature ient-free(124-5). {Sir 
James IV. Colvilc.) VaSUDEV SADASHJV MODAK v. 

Collector of Ratn.agiri. (1877) 4 I A. 119 = 

2 B. 99 (108) = 3 Sar. 701 =3 Suth. 391. 

Oomastah hereditary of -^Dismissal of — Power of. 

The plaintiff-appellant was hereditary deshmukh of Kare- 
pathar, and as such was entitled to various fees and 
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DE SHMD ) 

emoluments issuing out of villages in that district. The 
respondent and his ancestors had for a long series of years 
acted as gumastah in respect of the fees and emoluments to 
which the appellant and his ancestors had l)een entitled, and 
collected the same. The question raised by the appeal was 
whether the appellant was entitled to dismiss the respond- 
ent from his position as gumastah, and to put an end to 
his tenure of that office. 

Their Lordships observed that if the case of the defend- 
ant had rested merely on the fact that the office of giimastah 
which he held had been hereditary from generation to gene- 
ration, and had bem recognised as hereditary by the desh- 
mukh of that day, nearly a century and a half before, they 
would have had to consider what rights were inherent in 
such an hereditary gumastah, and whether the deshmukh 
could, and if so, under w’hat circumstances, put an end to 
the relation between him and the gumastah, and either col- 
lect the revenues himself or appoint some other gumastah 
to perform the duties for him (44). {Lord HcrschclL) 
KAMCHANDRA NaKSINGRAJ V , Trimbak Nasagar Ek- 
BOTE. (1891) 19 LA. 39-16 B. 374 (385-6) = 

6 Sar. 122. 

Gumastah hereditary of — Dismissal of — Po’iher of — 

Rights of gumastah derived under or recognised and con- 
firmed by^ same sovereign p<noer as deshmuklfs. 

The plaintiff-appellant was hereditary deshmukh of 
Karepathar, and as such was entitled to various fees and 
emoluments issuing out of villages in that district : — The 
respondent and his ancestors had for a long series of years 
acted as gumastah in respect of the fees and emoluments to 
which the appellant and his ancestors had been entitled, 
and collected the .same. The sole question raised by the 
appeal was whether the appellant was entitled to dismiss the 
respondent from his position as gumastah, and to put an 
end to his tenure of that office. The defendant’s case was 
that his ancestors held the office of gumastah from tl>e same 
authority as that from which the deshmukh derived his 
rights, that is to say, the sovereign power to which they 
were both subject, or that at all events the hereditary right 
to act as gumastah had been so recognised and confirmed 
by that authority, that the deshmukh could not claim to treat 
him as deriving his right merely from an ancestor of the 
deshmukh, and as subject therefore to dismissal according 
to the law’ ordinarily regulating the relations betw’een prin- 
cipal and agent. 

Held^ on the evidence affirming the Court below, that the 
right of the gumastah to act as such, and receive the pay- 
ments, had been either granted, or else so recognised and 
confirmed by an authority binding on the appellant that he 
could not oust the defendant, and deprive him of an office 
and function which the Government had conferred upon 
him, and allowed him to enjoy, and, that being so, had not 
the right as against him to collect the allowance himself 
directly, either from the village officers or from the treasury 
(48). {Lord Herschcllf) RAMCHANDR A NAKSINGRAJ 7/. 

Trimbak Nasagar Ekbote. (1891) 19 I. A. 39 -- 

16 B. 374 (388 9) = 6 Sar. 122. 

DETEEMINATION. 

— -Meaning of. See JUDGMENT— DETERMINATION- 

MEANING OF. 

DETINUE. 

Action of. Actions- Detinue. 

DHAEAM 

Meaning of. 

Dharam is defined in Wilson’s Dictionary to be law, 
virtue, legal or moral duty. {Sir Richard Couch.') RuN- 
CHOODAS VaNDRAWANDAS v. PARVATHIBHAI. 

(1899) 261. A. 71 (81) = 23B. 726(736) = 
3 0. W. N. 621 = 1 Bom. L. B. 607 = 7 Sar. 643. 

63 


DHABDHUBA CUSTOM. 

See CUSIOM— DHARDHURA CUSTOM. 

DHABMADAYA INAM. 

Grant of— Nature of. See iNAM— DHARMADAYA 

INAM. (1923) 60 I.A. 308 (322) = 48 B. 1. 

DHUSABS OF DISTBICT OP GUJtGAON. 

Adoption— Orphan — Adoption of’^^ustom of—Vaii 

di ty — Proof — Quantum . 

Heldy that the Dhusars of the District of Gurgaon w’ere 
governed by a custom and not by the law of the Mitak- 
shara, as recognised by the School of Benares, and that 
according to that custom the adoption of an orphan was 
valid (413). 

Their Lordships have come to that conclusion for the 
following reasons. Adoptions which would be invalid if not 
permitted by that customary law are by that customary law 
permitted, as, for example, a brother can be adopted, a 
daughter’s son can be adopted, there is no limit as to the age 
of the person who may be adopted, a married man who has 
had children may be adopted, and a guardian may give a 
boy in adoption. Besides the case of the adoption the vali- 
dity of which is in question, there is clear evidence of one 
who had been present at the adoption, that another orphan 
had been adopted, and there is evidence that two other per- 
sons, who were orjJhans had been adopted. 

The adoption in the present case took place openly. There 
was no concealment. Every one knew that the boy adopted 
was an orphan. For years after that adoption every one 
treated the boy adopted as a lawfully adopted son, and no 
one suggested that he had not been validly adopted. The 
person, who was most interested to dispute the adoption, 
acknowledged that the adoption was valid, and admitted the 
boy adopted as a validly adopted son to the share of his 
adoptive father in the family property which a naturally born 
son of his, if tliere had been one, would have enjoyed 
(413-4). {Sir John Pdge.) RamkiSHORE v. JaINARA- 
VAN. (1921) 481. A. 405 = 49 C. 120(130-1) = 

20 A. L. J. 867 = 15 L. W. 144 = (1922) M. W. N. 126 = 
30 M.L.T. 144 = 26 C.W.N. 881 = A.I.B. 1922 P. C. 2 = 

64 I. C. 782 = 42 M. L. J. 80. 

Agricultural class — If an. 

It has been found by the Courts below that the Dhusars 
are not an agricultural class, although many of them are 
owners of land (410). {Sir John Edgef) RAMKISHORE 
V . Jainarayan. (1921) 48 I. A. 406 =49 C. 120 (127) = 
20 A. L. J. 867 = 16 L.W. 144 = (1922)M. W. N. 126 = 

30 M. L. T. 144 =26 C. W. N. 881 = 
A. I. R. 1922 P. C. 2 = 64 I. C. 782 = 42 M. L. J. 80. 

Caste of — If Brahmins, 

The members of the Dhusar caste claim to be Brahmins, 
but that claim is not admitted, nor is it proved in this suit 
(408). {Sir John Edge.) RAMKISHORE v, JAINARAYAN. 

(1921) 48 I. A. 406 = 49 0. 120 (124-6) = 
20 A. L. J. 867 = 16 L. W. 144 = (1922) M. W. N. 126 = 

30 M. L. T. 144 = 26 0. W. N 881 = 
A. I. B. 1922 P. C. 2=64 I. 0. 782=42 M. L. J. 80. 

Custom among — Evidence of—Code of Tribal Cus- 
tom of Gurgaon District-Value of. 

The Code of Tribal Custom of the Gurgaon District was 
a record of the customs of the Gurgaon District, which was 
prepared at various dates in 1878 and 1879 by Mr. Wilson, 
who was the assistant Settlement Officer in the revision of 
the settlement of the District of Gurgaon ; it was prepared 
from the answers of the village headmen of each of the prin- 
cipal land owning tribes of the district to a series of ques- 
tions put to them with the approval of the Punjab Govern- 
ment. Some of those answers show that the Dhusars had 

by their customs materially departed from the rules of the 
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Mitakshara as recognised by the school of Benares (411). 
(Sir John Edf^e.') RaMKISHORE v, JaINARAYAN. 

(1921) 48 I. A. 406 = 49 C. 120(128) = 20 A. L. J. 857 = 
15 L. W. 144 = (1922) M. W. N. 126 = 30 M.L.T. 144 = 
26 C. W. N. 881 =A. I. R. 1922 P. C. 2 = 64 I. C. 782 = 

42 M. L. J. 80. 

Law ^overning-.Hindu Law — Custom. 

Their Ix)rdships are satisfied that the parties to this suit, 
who are Hindus of the Dhusar caste, are governed, not by 
the mitakshara as recognised by the school of Benares, but 
are governed by the customary law of the Dhusars ot the 
District of Gurgaon (413). (Sir John EdjreJ^ Kam- 
KISHORE JAINARAYAN. 0921) 48 I.A. 405 = 

49 C. 120 (130)- 20 A. L. J. 857=15 L. W. 144 = 

1922 M. W. N. 126 = 30 M. L. T. 144 = 
26 C. W. N. 881 = A. I. R. 1922 P. C. 2=64 I. C. 782 = 

42 M. L. J. 80. 

DIGNITY. 

Adavi palki — Suit to establish exclusive ri^ht of. 
and to restrain m*al claimant from cxercisin ^ such right 
— Maintainability of. 

Appellant, as Swami, or Chief Priest of a College of the 
Smartava sect of Brahmins, claimed, by grant from the 
supreme power of the State, the privilegwof adavi palki ^ of 
being carried, on ceremonial occasions, in a palanquin borne 
crossways, so that the poles traversed the line of march. 
The respondent claimed the like privilege, as Chief Priest of 
the Lingayats. The plaint was filed by the appellant, asser- 
ting his own right, complaining of the usurpation of the res- 
pondent, claiming damages, and praying an order in the 
nature of an injunction that, in future, the respondent should 
not be carried in a palanquin crossways. In support of his 
claim the appellant produced sunnuds or grants by the Rajah 
of Anagoondy, whereby the adavi palki was granted to the 
High Priest, under whom the appellant claimed. 

QuaerCi whether such a suit was maintainable in the Civil 
Courts, according to the law of Bombay. 

Points to be considered in the decision of such a suit. 
(Lord Campbell.) Sri SunKER BHARTI SwaMI v . SidHA 
LinGAYAH CHARANTI. (1843) 3 M. I. A. 198 = 

6 W. R. 39 (P.C.) = 1 Suth. 142 = 1 Sar. 266. 

Usurpation of — Suit by aggrieved party in respect of 

— Maintainability — England and India. 

In England, although an action may be maintained for the 
disturbance of an office or franchise, an action could not be 
maintained by the grantee of a dignity from the Crown 
against a person who, without a grant, should assume the 
like dignity: but it does not necessarily follow that such is 
the law in Bombay. The usurper of the dignity is guilty of 
a wrong which is, to a certain degree, prejudicial to every 
one who has a just title to the dignity, and the manner in 
which such a wrong is to be redressed must depend upon the 
Municipal law of each particular country. There may be no 
remedy except by application to the Executive Government 
to punish the usurpation, or there may be a remedy to every , 
one whose dignity is lowered by the usurpation in right of 
action against the usurper. Ei en in this country, it would 
appear that in ancient times, when armorial bearings were 
assumed without authority, the family who had a right to 
bear them might sue in the Court of the Earl Marshal, and 
might obtain an inhibition (217). (Ix>rd Campbell.) Sri 
SUNKER BHARTI SWAMI i^.SIDHA LINGAYAH CHARANTI. 

f 1843) 3 M. I. A. 198 = 6 W E. 39(P. C).= 

^ 1 Suth. 142=1 Sar. 266. 

DIOWAE. 

■ Minerals — Eight to — Evidence of — Ghatwal in 
different place with different rights — Eight of — Evidence of 

'-"^Admissibility, 


DIGWAE — (Could.) i 

From the fact that mineral rights were vested in the ghat- 
wals of pergunnah Sarhat in the north-western part of the 
Birbhum Zemindari, no inference can be drawn that the 
digwars in Manbhum had similar rights or powers, when the 
positions and the rights of the two tenure-holders are 
different (141). (Lord A/acnaghten.) DurGA PRASAD 
Singh v . Braja Nath Bose. (1912) 39 I. A. 133= 
39 C. 696=16 C. W. N. 4e2 = (l912; M. W.N. 426= 
11 M. L. T. 337 = 9 A. L. J. 462=16 C. L. J. 461 = 
14 Bom. L. E. 445 = 15 I. C. 219 = 23 M. L. J. 26. 

DIGWARI TENURE. 

Lands in permanently settled estate held on— Mine- 
rals underlying — Right to, of Digwar and of i'emindar. See 

Zemindar— Digwari tenure. 

(1912) 39 I. A. 133 (1'41) = 39 C. 696 (702-3) 


Lands in permanently settled estate held on — Mine 

rals underlying — Right of Zemindar to^Suit by him to 
establish — Parties — Government if one. See ZEMINDAR — 

Digwari tenure. (1912) 39 I. A. 133 (141)= 

39 C. 696. 

-Xatiirc and incidents of. 

Digwari tenure is similar to Ghatwali tenure. It was 
granted originally in consideration of the performance of 
military service, to which police duties were attached. The 
tenure is hereditary and inalienable. The digw'ar is ap- 
pointed by the Government and liable to l)e dismissed by 
the Government for misconduct. On dismissal the next 
male heir, if fit for the office, is appointed. (Lord Mac- 
naghten.) DURGA PRAvSAD SiNGH v. liKAJA NATH 
BOSE. (1912) 39 1. A. 133 (140)= 39 0.696 = 

16 C. W. N. 482 - (1912) M. W. N. 425 = 
11 M. L. T. 337- 9 A. L. J. 462 = 16 C. L. J. 461 = 
14 Bom. L R. 445 15 I. C. 219-23 M. L. J. 26. 


DISCRETION. 

Abatement of appeal — Setting aside of — Discretion 

as to- — 1\ C.’s interference in appeal with. Sec C, P. C. OK 
1908, 0.22, Rr. 9 AND 11. (1919) 12 L. W. 311 (313-4). 


Absolute discretion — Arbitrary exercise of — Pro- 
priety. 

It was suggested that an absolute discretion was the 
equivalent of a right to inake a purely arbitrary demand. 
It is not so. A discretion, although absolute, is none the 
less a discretion to be exercised with reference to the true 
position and with perhaps even a greater sense of respon- 
sibility in that it is within limits final. (Lord Slaneshurgh.) 

Diwan Chand Kirpa Ram h Co. v. Weld & Co. 

88 I. C. 64 = A. I. R. 1925 P. C. 150 (164)= 

ri926) M. W.N. 459. 


Absolute discretion — Exercise of — Eeview of. 


Where the discretion vested in a party is “absolute”^ its 
exercise in the absence of fraud is not open to review'. 
(Lord Blanesburghf) DlWAN CHAND KIRPA RaM & CO. 

z/. Weld & Co. 88 I. C.54 = 

A. I. R. 1925 P. C. 150 (154) =(1925) M. W. N. 469. 

• .Appeal — Abatement of — Setting aside of — Discretion 

as to — P. C.’s interference in appeal with. Sec C. P. C. 01* 
1908, O. 22, Rr. 9 AND 11— APPEAL. , 

(1919) 12 L. W. 311 (313-4). 


Appeal — Security for costs of — Time for furnishirig 

— Extension of — Discretion as to — P. C.*s interfetence jn 

appeal with. Atv C. P. C. OF 1908, O. 41, R. 19— 
Security for costs — Time for furnishing— 
Extension of — Discretion of High Court as to. 

Appeal-Trial Judge's discretion^ I nterf^ence with 

—P. C. or second appeal from appellate decinon— Inter- 
ference in, with discretion of appellate court— Propriety. 
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DISCBETION— (Cw/A/.) 

Their Lordships feel much difficulty in interfering wirh 
the exercise by the court below of a discretionary jurisdic- 
tion such as this. Nevertheless, when the lower court (the 
first appellate court) has overruled the discretion of the 
Primary Judge, and has altered his decree, an ulterior Court 
of Appeal can hardly refuse to examine the grounds on 
which the alteration is made (148 {^Lord Hothouse^ 

Prince Mirza Suleman Kadr v. Nawab Mkhdi 
Begam Surreya Baku. (1893) 20 I. A. 144- 

21 C. 135 - 6 Sar. 347 = E. & J/s No. 132. 

It is opposed to sound practice for an appellate court 

to substitute its discretion for that of the Court from which 
an appeal has l)een preferred. But when an appellate Court 
does substitute its discretion for that of the original Court, 
a Court of further appeal will and must consider whether 
there was any justification for questioning or disturbing the 
discretion exercised by the original Court, and if it finds 
that the original Court did not act capriciously or in tlis- 
regard of any legal principle in the exercise of its discretion, 
the Couit of further appeal will restore the decision of the 
original Court. l^rwrence Jenkins.') RahmaT-UN* 

NisSA Begam v. Price. (1917) 46 I. A. 61 1;66)- 

42 B. 380 (389)~23 M. L. T. 400- 
22 C. W. N. 601-16 A. L. J. 513-27 C. h J. 623- 
8 L. W. 63 = 5 Pat L. W. 25 = 20 Bom. L. K. 714 - 

45 I. C. 668 -35 M. L. J. 262. 

C. P. of 1908, (). 23, K. I — I, liberty to bring 

fresh suit — Withdrawal with — C.'osts on — Discretion as 
to — P. C.’s interference in ajipeal with. Sec C. J’. C. OF 
1908, O. 23, K. 1— LIBERTY TO BRING FKFTH .SUIT— 

Withdrawal with— costs on. 

(1909) 37 I. A. 39 (45) - 32 A. 148 (161j. 

C. P. C. of 1908, O. 41, K. 10 — Security for costs — 

Time for furnishing— Extension of — Discretion as to — 
P. C.’s interference in appeal with. Sec C. P. C. OK 1908, 

O. 41, R. 10— Security for costs— Time for 
furnishing— Extension of— discretion of High 
Court as to. 

■ Company — Liquidator — Compromise with contribu- 

tories or alleged contributories — Sanction of — Discretion as 
to — P. C.’s interference in appeal with. See COMPANY*— 

Liquidator — Compromise with contributories, 
ETC. (1869) 13 M. I. A. 15 (34). 

Contract — Discretion vested in Government by, 

involving question of construction of contract — Opinion of 
Government on question — Court’s interference with — Power 

of. See Contract — Discretion vested in Govern- 
ment BY, ETC. (1916) 20 C. W. N. 457 (460-1). 

Contract — Recission of — Compensation on — Grant of 

—Discretion as to — P. C.’s interference in appeal with. See 

Contract — Minor — Mortgage by. 

(1903) 30 I. A. 114 (125) = 30 C. 539 (549). 

“ Costs — Discretion as to — P. C.’s interference in 
appeal with. See P. C. — APPEAL — COSTS — DISCRETION 
OF COURT BELOW AS TO. 

Costs— Intere.st on — Award of — Discretion as to. 
See COSTS— INTEREST ON. (1877) 4 I. A. 137 (143) = 

3 C. 161(169-70). 

—Damages — Measure of — Discretion as to — P. C.’s 
interference in appeal with. P. C.— APPEAL- 

DAMAGES— -MEASURE OF, 

Declaratory decree— Persons expressly recognised by 
Uw as entitled to — Refusal of relief to — Grounds. See 

Specific Relief act, s. 42— Declaratory decree — 

DISCRETION OF COURT— PERSONS EXPRESSLY RECOG- 
NISED, ETC. (1883)10 I.A. 160 (156-7) = 10 C. 324(333). 

- Declaratory decree“-Grant of — Discretion as to. See 
Specific Relief Act, s. 42— declaratory deceee- 

9 


DISCRETION— 

Grant of— Discretion as to— Indian Courts. 

(1904) 31 1. A. 67 = 26 A. 238 (243). 

Exercise of — Implication of, though point not 

expressly dealt with. See INTEREST— SUIT— INTEREST' 
AFTER DATE OF — AWARD OF — DISCRETION AS TO — 
P. C.’S INTERFERENCE WITH. 

(1913) 40 I.A. 68 (73-4) = 37 B. 326 (339). 

Extreise of- — Mode of — Guide to — Mode pointed out 

by statute vestin. discretion. See C. P. C. OF 1908, S. 34— 
DISCRETION UNDER— JUDICIAL NOT ARBITRARY. 

(1898) 25 I. A. 179 (182) = 26 C. 39 (46). 

Execution sale— Time fixed for — Postponement of — 

Discretion as to— P. C.’s interference in appeal with. See 

Execution Sale— Time fixed for— postponement 

01-'. (1884) 12 I. A. 7 (10) = 11 c. 244 (248). 

Husband and w ife — Separation between — Discre- 
tion as to— Appeal— Right of, given by statute itself. See 

Husband and Wife — Separation between — 

discretion of Indian Court. 

(1922) 31 M. L T. 302 (P. C.) 

Interest — Costs- Interest on — Award of — Discretion 

as to. See INTERF:ST— COSTS— INTEREST ON. 

(1877) 4 I A. 137 (143) = 3 C. 161 (169-70). 

Interest — Period for which and rate at which, 
allowed— Discretion as to — Interference in appeal with. 

See Interest— (1) Period and rate of; (2) Rate of, 

Interest after date of suit— Award of— Discretion as 

to — P. C.’s interference in appeal with. See INTEREST— 

Sun —Interest after date of. 

— Interest between dates of suit and decree — Rate of 

Discretion as to — Interference in appeal with. See 
IN I KKEST— Suit and decree. (1922) 43 M. L. J. 66. 

Interest Act of l839--niscretion as to allowing or 

refusing of interest under— P. C.’s interference in appeal 
with. .SVt’ INTEREST AC'F OF 1839— INTEREST UNDER 
discretion as to, ETC. (1859) 7 M. I. A. 263 (281-2). 

Judicial not arbitrary. SeeC. P. C. OF 1908, S 34— 

Discretion under, judicial not arbitrary. 

(1898) 26 I. A. 179 (182)^26 C. 39 (46). 

Judicial not arbitrary. (tord Dunedin.^ BRII 

Indak Singh v. Kanshi Ram. 

(1917) 44 I. A. 218 (226-6) = 45 C. 94 = 26 C. L. J. 672 = 
22C.W.N. 169=19 Bom.L.E 866=:126P.W.R. 1917 = 
104 P. E. 1917=3 Pat. L. W. 313 = 22 M.I*. T. 362 = 

6 L. W. 392 = 15 A. L. J. 777 = 42 I. C. 43 = 

33 M. L. J. 486, 

See Discretion — Absolute discretion- 

arbitrary exercise of. (1926) 88 I. C. 54. 

Law — Discretion in particular matter vested by, not 

to be interfered with on light grounds. {Sir James 
W. Colvile.) SaduT ALI KHAN v. KhaJAH ABDOOL 
^^UNNEE. (1873) Sup. I. A. 166 (171) = 

11 B.L.R. 203 = 19 W. E. 171 = 3 Sar. 229 = 2 Suth. 7^. 

Law — lirror of— Exercise of discretion mtder. 

If the judge who purports to exercise the discretion does 
so under the view that there is no general rule, when in fact 
there is one, if he has misdirected himself as to the law to 
be applied to the case, he cannot exercise a judicial discre- 
tion and the superior court must either remit the case or 
exercise the discretion themselves. {Lord Dunedhi.) 

Brij Indar Singh v. Kanshi Ram. *■ 

(1917) 44 I. A. 218 (226-6) = 46 C. 94 - 
26 C. L. J. 572 = 22 0. W. N. 169=19 Bom. L. E 866 = 
126 P. W.E. 1917 = 104 P. E. 1917 = 3 Pat. L. W 313 = 
22 M. li. T. 362 = 6 L. W. 392 = 16 A. L. J. 777 = 

42 I. 0. 43 = 33 M. L. J. 486 

Maintenance — Amount or rate of— Discretion as to 

—Interference in appeal with. See HINDU LAW MaiN 

tenance— Amount of— Discretion as to. 
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DISCEETION— 

Mesne profits — Interest on — Award of — Discretion 

as to — Interference in appeal with. See MESNE PROFITS 

— Interest on — Award of. 

(1884) 11 1. A. 88 (93) = 10 C. 786(791-2). 

Minor — Mortgage by — Cancellation of, at instance 

of minor — Money received by minor under mortgage — 
Refund of — Order for — Discretion as to — Privy Council’s 
interference in appeal with. See CONTRACT — MINOR — 

mortgage by. (1903) 30 I. A. 114 (126) = 

30 C. 539 (649). 

Municipality — Discretion of — Court’s interference 

with. 6*6^ Calcuita Municipal Act OF 1899, Ss. 14 
(xi) AND 556. (1922) 49 I.A. 256 (261) = 

49 C. 838(844). 

Partnership — Partner deceased — Legal representa- 
tives of — Suit for accounts against surviving partner by — 
Assets in hands of latter — Deposit into Court of — Order 
for — Discretion as to — Interference in appeal with. See 

Partnership — Partner — Legal representatives 
OF deceased— Accounts. (1915) 42 I. A. 9i (06) = 

42 C. 914(926). 

Pleadinss — Amendment of — Discretion as to — 

Interference in appeal with. See PRACTICE — PLEADINGS 

— Amendment OF — Discretion as to. 

Presidency Towns Insolvency Act of 1909, S. 22 — 

Stay of proceedings under — Discretion as to — Privy 
Council’s interference in appeal with. See PRESIDENCY 

Towns Insolvency act of 1909, S, 22. 

(1927) 63 M. L. J. 114. 

Privy Council appeal — Appellate Court’s discretion — 

Interference with — Propriety — Interference by that Court 
with that of trial Judge, See DISCRETION — APPEAL — 

Trial Judge’s discretion. 

-Receiver — Interim application for — Order on — 

Interference in appeal with. See RECEIVER — INTERIM 
application for — ORDER ON. (1927) 66 I. A. 131 = 

66 C. 720. 

-Restitution — Order for, under S. 144 of C. P. C. of 

1908 — Rate of interest fixed by High Court in — Discretion 
as to — Privy Council’s interference in appeal with. See 

C. P. C. OF 1908, S. 144— Decree reversed on 
appeal— Amount recovered under— Interest on 
—Rate of, to be allowed. 

(1021) 48 I. A. 150 (164) = 44 M, 570(574) 
Second appeal — Appellate Court’s discretion — Inter- 
ference with — Propriety — Interference by that Court with 
that of trial Judge. See DISCRETION— APPEAL— TRIAL 

Judge’s discretion. 

^Statute — Discretion vested by — Exercise of — Mode 

of — Guide to — Mode pointed out by Statute. Sec C. P. C. 
OF 1908, S. 34— Discretion under, judicial not 
arbitrary. (1898) 25 I. A. 179 (182) = 

26 0.39(45). 

Statute — Discretion vested by — Interference in appeal 

with. See HUSBAND AND WIFE— SEPARATION ON 

ground of outrage, etc. 

(1922) 31 M. L. T. 302 (P- C.) 
Statute — Discretion vested by — Judicial not arbi- 
trary. See discretion— Judicial not arbitrary. 
Statute — Discretion vested by, in a body or Govern- 
ment — Arbitrary or colourable exercise of — Interference 
with — Jurisdiction of Civil Court. See NEW SOUTH 

Wales Public Service Superannuation Act of 
1903, S. 4. (1911) 21 M, L. J. 641. 

Statute — Power confined by — F^xercise of — Discre- 
tionary or obligatory — Words — Shall — May — Shall and 
May— Think fit— Meaning of. See Statute— STATU- 
TORY body — POWER CONFINED BY STATUTE ON— EX- 
ERCISE OF — DISCRETIONARY OR OBLIGATORY. 

(1847) 3 M. I. A. 488 (492-3). 


DISCRETION— (Ci^/z/r/.) 

Statute — Right to relief granted by — Refusal of — 

Grounds. See SPECIFIC RELIEF ACT, S. 42— DECLARA- 
TORY DECREE— Discretion of Court — Persons 
EXPRESSLY recognised, ETC. 

(1883) 10 I.A. 160 (156-7) = 10 C. 324(333). 

-Statutory body — Discretion vested in — Court’s inter- 
ference with. Calcuti'a Municipal Act of 1899, 
Ss. 14 (XI) and 556. (1922) 49 I. A. 266(261) = 

49 C. 838 (844). 

Trial Judge — Discretion of — Interference in appeal 

with — Appellate Court’s discretion in case of — Interference 
with, in Privy Council or Second Appeal — Propriety. See 

Discretion— Appeal— Trial Judge’s discretion. 

Trustee — Person to be appointed as — Discretion as to 

— Interference in appeal with. See TRUST — ^TrUSTEE— 

Appointment of— Choice of person for. 

(1867) 11 M. I. A, 617(648). 
— Submission to — Effect — Interest — Award of — Dis- 
cretion as to. See INTEREST— AWARD OF— DISCRETION 

OK Court. (1877) 4 I. A. 137 (146) =3 C. 161 (173). 
DISHONESTY. 

Person of good credit and reputation — Suspicion of 

dishonesty in — Propriety, 

No one is bound to suspect dishonesty in a person of 
good credit and reputation with whom he is dealing merely 
because that person occupies a position which would enable 
him to act dishonestly if he were a rogue. {Lord 
Macnaghten.) BANK OF BOMBAY v. NaNDLAL 

Thackerseydas. (1912) 40 I.A. 1 (9) = 

37 B. 122 ri38') = 17 C. L. J. 146= 17 C. W. N. 368 = 

12 M. -L. T. 646 = (1913)M. W. N. 29 = 
15 Bom. Ii. R. 1 = 24 M. L. J. 176. 

DIVORCE. 

{See also MAHOMEDAN LAW — DIVORCE). 


- Divorce a vinculo — Suit for — I>imitation — Limita- 

tion Acts of 1859 and 1871 — Applicability of. See LIMITA- 
TION ACT OF 1859 — Divorce a Vinculo— Suit for. 

(1872) Sup. I. A. 106(111-2). 

Suit for — Adultery with co-respondent — Proof of . 

In an appeal brought against a judgment of the Chief 
Court of the Punjab, confirming a judgment of the Addi- 
tional Commissioner at Umballa, whereby the respondent 
obtained a dissolution of his marriage with his wife on the 
ground of her adultery with the appellant, and the appellant 
was ordered to pay the costs of the suit, hcld^ reversing the 
courts l^elow, that there was no sufficient evidence on which 
the divorce could be supported, and that the suit should 
have been dismissed as against the appellant, with the costs 
in the Court below and the costs of the appeal to the Privy 
Council. {Sir Robert P. Collier.) HaY v, GORDON. 

(1872) Sup. I. A. 106 = 10 B. L. R. 301 = 

18 W. R. 480 = 3 Sar. 186 = 9 Moo. P. 0. (N. S.) 102 = 

2 Suth. 721. 

Suit for- — Co-t'cspondcnt — Piddenee of*— Necessity 

Denial by him in affidai'it — Not enough. 

In an appeal brought by the appellant against a jutignient 
of the Chief Court of the Punjab, confirming a judgment of 
the Additional Commissioner at Umballa, whereby the 
respondent before their Lordships obtained a dissolution of 
his marriage with his wife on the ground of her adultery 
with the appellant, and the appellant was ordered to pay t e 
costs of the suit, held, that it would have been desirable anci 
proper for the Chief Court to have acceded to tfie 
appellant’s application for a commission to examine him, 
and that his general denial in his affidavit was not equivalent 
to what might have been a circumstantial denial or expiana- 
tion of the facts alleged against him (114). {Str 
Collier:) Hay z/. GORDON. (1872) Sup. I. A. 106- 

10 B. L. B. 301 = 18 W. B. 480 = 3 Sar. 186 - 
9 Moo. P. C. (N. S.) 102 = 2 Suth. 721. 
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DIVOECE-CC^;///*/.) 

Suit for — Evidence — Respondent — Statanents of — 
Admissibility against co respondent of, 

Heldy in a suit by a person for a dissolution of his 
marriage with his wife (the respondent) on the ground of 
her adultery with the co-respondent, that, according to well- 
known principles of law, no statements of the respondent, 
written or verbal, were admissible against the co-respondent 
(ll5). {Sir Robert R. Collier ) HAY GORDON. 

(1872) Sup. I. A. 106 = 10 B. L. B. 301 = 
18 W. B- 480 = 3 Sar. 186 = 9 Moo. P. C. (N. S.) 102 = 

2 Suth. 721. 

Suit for — Jurisdiction of District and High Courts 

in — Imw applicable to — Divorce Act of 1869 — Effect. 

Before the year 1869, the Courts in India had only power 
to decree divorces a mensa et tkoro. The power of the 
Court of divorce in this country of granting divorces a 
vinculoy was first introduced into India by Act IV of 
1869, which by S. 7, enacts, that subject to its provisions 
“ the High and District Courts shall, in all suits and 
proceedings hereunder, act and give relief on principles 
and rules which in the opinion of the said Courts 
are as nearly as may be conformable to the principles and 
rules on which the Court for Divorce and Matrimonial 
Causes in England for the time being acts and gives relief.” 
There is a power given in S. 62 to make rules and regula- 
tions not inconsistent with the Act and the Code of Civil 
Procedure in India. But it appears that no rules or regula- 
tions have been made, and, therefore, the principles and 
rules which obtain in the Divorce Court in this country are, 
as nearly as may l>c, to be applied in India. Power is given 
to district Judges, in the first instance, to hear divorce 
causes, but their decisions are not final, or, indeed, opera- 
tive at all, until confirmed by the decree of the High Court, 
which Court is empowered to direct further inquiry to l)e 
made or additional evidence to be taken (111). {Sir Robert 
R. Collier.') HaY v. G(JRD0N. (1872) Sup. I. A. 106 = 

10 B. L. B. 301 = 18 W. B. 480 = 3 Sar. 185 = 
9 Moo. P. C. (N. S.) 102 = 2 Suth. 721. 
r-Suit for — Law applicable to. See DIVORCE — SUIT 

FOR— Jurisdiction of District and High Courts. 

(1872) Sup. I. A. 106 (111). 
DIVOBCE ACT IV OF 1869. 

Ss. 7 and 62 — Divorce suit — Jurisdiction of High 

and District Courts in — Law applicable to. See DIVORCE 

— Suit for — Jurisdiction, etc. 

— ' S. 17 — Divorce suit — Judgment of High Court in 
— Only operative judgtnent. 

In a suit instituted under the Divorce Act IV of 1869, it 
can scarcely be said that there are two separate judgments, 
one of the District Court, and the other of the High Court, 
inasmuch as the Legislature has not thought it safe to 
entrust the court below with the power of pronouncing 
decisions which would be binding if not appealed against, 
but have made these decisions o|>erative only on confirma- 
tion by the High Court, whose confirmatory judgment is 
practically the judgment in the suit (118). {Sir Robert R. 
Collier.) HaY v. GORDON. (1872) Sup. I. A. 106 = 

10 B. L. E. 301=18 W. B. 480 = 3 Sar. 186 = 
^ Moo. P. 0. (N. S.) 102 = 2 Suth. 721. 

DOMICIL. 

"Change or retention of — Rroof of. 

In the case of a claim in prize for the condemnation of a 
ship, It appeared that the decree of condemnation was 
pronounc^ upon the ground that the claimant had, at the 
time of the capture and continuously thereafter, a commer- 
aal ^miciie in Constantinople, and that he had never 
turned any intention, or taken any steps, which had the 
enect^ of divesting him of that commercial domicile and 

other. It was conceded that if the decision 
that he had not done so, and had therefore retained his 


DOMIOIL-(C^?///(/.) 

Turkish commercial domicile, was correct, the condemnation 
was properly pronounced. 

Every act of the claimant at the time of the breaking of 
the war was consistent with the intention to retain his 
commercial domicile at Constantinople, and was inconsltt* 
ent with any intention to divest himself of it. He did his 
best to continue the voyage of the ship to a Turkish port, 
although he was not able to show* that there was any parti* 
cularly pressing commercial object, in sending her to Basra, 
where no cargo was engaged, where no agent had been 
appointed, and where there was no trade to be expected. He 
continued to act exactly as before. 

Heldy that the claimant had not discharged the burden of 
proof, which lay upon him, of showing that he was no longer 
commercially domiciled in Turkey, as he had been before. 
{Tj>rd Sumner.) SOCRATES ARYCHIDES z/. SECRETARY 

OF State for India. (1922) 18 L. W. 664= 

32 M. L. T. (P. C.) 81 = 27 C. W. N. 667 = 
(1923)M.W.N. 846 = 25 Bom. L.B. 116 = 
84 I. C. 737 = A.LB. 1922 P. C. 371. 

Enemy country — Commercial domicil in — Alteration 

of— Proof of. See PRIZE PROCEEDINGS — COMMERCIAL 
DOMICIL IN ENEMY COUNTRY. (1922) 46 B. 867. 

Evidence of — Alteration of domicil — Proof of. See 

Prize Proceedings— Commercial domicil in enemy 
COUNTRY. (1922) 46 B. 867. 

DUTY. 

Sudden emergency — Duty of a man who finds him- 
self in a — Negligence on his part — What amounts to. See 
CONTRACr ACT, S. l5l — SUDDEN EMERGENCY. 

(1917) 8 L. W. 4(8-9). 

Test of — Profession or calling of person not a. 

Duty is always a question of circumstance. It cannot be 
defined l)y ticketing a man as belonging to a certain profes- 
sion or Cidling, and then going to authorities to show what 
the duties of that profession or calling are (106). {Lord 
Dunedin.) THORNES r. BrOWN. 

(1922) 31 M. L. T. 104 (P. C.). 

EASEMENT. 

■ Co-owners — Joint estate — Easement in — Acquisition 

by one of — Proof of — Quantum. See CO-SHARERS — JOINT 
ESTATE — Ferry on — Setting up of, etc. 

(1891) 19 1. A. 48 (66-7) = 19 C. 263(263-4). 

Enjoyment of — Acquiesscence of servieftt ovmer in — 

Rroof of — Proof of knowledge on part of agent of servient 
(nutter collecting rents for him if amounts to. 

Quare, whether knowledge on the part of an agent, W’ho 
collects rent for the owner of the servient tenement, and is 
entrusted with the authority of fixing the amount, is not 
constructive knowledge on the part of the owner sufficient 
to satisfy the exigency of proof on the part of the plaintiffs 
to establish the servient owner's acquiescence in their user 
in such a case (179). {Sir Robert R. Collier.) ELLIOI'T 
V. BHOOBUN MOMUN BONNERJEE. 

(1873) Sup. LA. 176 = 12 B. L. B. 406 = 19 "W. B. 194 = 

3 Sar. 236 = 2 Suth. 801. 

Grant — Easements passing under — River atui conti- 
guous land through which irrigation channel supplied with 
water from river passes — Owner of — Grant by, of conti- 
guous land with channel. 

The owner of a river and of contiguous land through 
which passes a channel constructed for irrigation purposes 
and supplied with water from the river grants the conti- 
guous land together with the channel. Obviously some 
right or easement of taking water from the river must pass. 
This right must be measured by the physical condition such 
as the size of the channel, or the nature and extent of the 
sluices and weirs governing the amount of water which 
enters the channel, and not by the purposes for which the 
grantor or his tenants have been accustomed to use water 
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EASEMENT— 

from the channel prior to the date of the grant. The case 
would be different if the contiguous land had been granted 
reserving the channel. In that case, if any easement passed 
it would be an easement in respect of which the channel 
and not the river was the servient tenement and if no 
water had been or were being used by the grantor or his 
tenants, it may well be that tliere were no existing physical 
conditions by .which the ptinciple of continuous and apparent 
easements could be brought into play. In such a case no ease- 
ments or right to use water from the channels would pass 
under the grant. {Lord Parker.') Kandukuri BaI,A- 

suRYA Rao V. Secretary of State for India. 

(1917) 44 1. A. 166 = 40 M. 886 = 19 Bom, L. R. 761 - 
2 Pat. L. W. 260 = 26 C. L. J. 290 = 22 M. L.T. 76 = 

21 C. W. N. 1089 = 15 A. L J. 697 = 
(1917) M. W.N. 536 = 6 L. W. 340 = 41 I. C. 98 = 

33 M. L. J. 144. 

Grant of^P resumption of, from existenre of in- 
corporeal mght in nature of easement to be exercissd in 

alieno solo. 

The existence of an incorporeal right in tlie nature of an 
easement to be exercised alieno solo implies a grant to 
the owner of the easement from the owner of the soil. 

Court of wards v. Raja Leei.anund Sino. 

(1876) 3 Suth. 226(232) = 26 W. R. 167= 5 Sar. 722. 

Legal origin for — Presumption of — Pasturage right 
of village cultivators over waste lands of village and of 
adjoining villages. See EASEMENT— VILLAGE. 

C 1904) 31 I. A. 7 5 = 31 C. 603. 

^ I^gal origin for — Presumption of — Watercourse — ■ 

Artificial watercourse constructed on neighbour’s land — 
Water flowing to one’s own land through — Right to — Legal 
origin for. See WATERCOURSE— ARTIFICIAL WATER- 
COURSE CONSTRUCTED ON NEIGHBOUR’S LAND. 

(1878) 6 I. A. 33 (40) = 4 C 633 (641-2) and 
(1880) 7 I. A. 240 (246-7) = 6 C. 394 (403-4) 

• 

Li^Ctht — Ancient lights — Right acquired by — Extent 

of — Infringement of — When actionable. 

The easement acquired by ancient lights is not mea.sured 
by the amount of light enjoyed during the period of prescrip- 
tion, and there is no infringement unless that which is 
done amounts to a nuisance. The owner of the dominant 
tenement is entitled to the uninterrupted access through his 
ancient windows of a quantity of ligiit the measure of which 
is what is required for the ordinary purposes of inhabitancy 
or business of the tenement according to the ordinary 
notions of mankind. 

[A^* B' This is not a decision with reference to the Indian 
Easements Act.] {Lord Moulton.') PAUL zc RobSON. 
(1914) 41 I. A, 180=42 C. 46 = 18 C. W. N. 933 = 

(1914) M. W. N. 631 = 16 M. L. T. 204 = 
12 A. L. J. 1166 = 1 L. W. 561 = 20 C. L. J. 353 = 
16 Bom. L. R. 803 = 24 I. C. 300 = 27 M. L. J. 117. 

Light — Right to — Acquisition by prescription of — 

Letting of servient tenement at monthly rent from com- 
mencement of accruiftg of right — Effect. 

Quoere whether the fact of the servient tenament being 
let to tenants at a monthly rent on the commencement of 
the accruing of the right to the light claimed in respect to 
it. would have any bearing upon the rights of the parties 
(179-80). {Sir Robert P. Collier.) ELLIOT v. BHOOBUN 
Mohun Bonner jee. (1873) Sup. I. A. 176 = 

12 B. Ja. R. 406 = 19 W. R. 194 = 3 Sar. 236 = 

2 Suth. 801. 

^ — Light and air — Easement of — Acquisition by pres- 
cription of^Agreement with sennent o^.oner not to claim 
right — Effect. 


EASEMENT-(C^;;/^.) 

Held, on a construction of the correspondence betw'een 

the parties, that there was an agreement in persuance of 
w'hich the appellant was ailow'ed to enjoy the access of light 
and air through the widows on the south side of his house 
in return for which he promised that he would not raise any 
objection to those windows being blocked when the respon- 
dent should rebuild and raise his house and that appellant 
could not therefore acquire an easement in respect of those 
windows under S. 15 of the Easements Act. {Sir Richard 

Couch.) Sultan Nawaz Jung v. Rustumji nana- 
BHOY Bvramji Jijibhoy. (1899) 26 I. A. 184= 

24 B. 156=2 Bom. I*. R. 618 = 7 Sar. 609. 

- - Lost grant of — Presumption of, from long possession 

Artificial channel — Right to take water from, for irri- 
gation purposes. 

A right of easement to receive and utilise for irrigation 
purposes from an artificial channel a supply of water may 
be created by grant. The grant of such a right may also 
be presumed from long possession although the actual tran- 
saction of making such a grant cannot be discovered or pro- 
ved. {Lord Sha7ii.) SECRETARY OF STATE FOR INDIA 

7 -. Maharaja of Bobili. (1919) 46 I. A. 302 (311) = 
43 M. 529 (538) = 27 M.L.T. 1 - (1919) M. W. N. 776 = 
11 L. W, 204 - 18 A. L. J. 1 = 24 C. W. N. 416 = 
22 Bom. L.*.R. 498 = 54 I. C. 154=37 M. L. J. 714. 

flight of - Prescription— Acquisition by — Interrup 

tion — iVotice of, given within 20 years, though actual in- 
terruption only later — Effect of. 

In a case in which the plaintiffs claimed the riglit to light 
in respect to certain windows, it appeared that the defend- 
ants gave the plaintiffs notice, within 20 years of the accrual 
of the right, of their intention of erecting a building which 
would undoubtedly obstruct the plaintiffs’ lights, and that 
the building was actually commenced by the defendants 
within the 20 years, though it was not raised to such a 
height as to actually amount to an obstruction until .some 
days after the 20 years had elapsed. 

//cA/, tliat under the English law prior to the Prescrip- 
tion Act, 2 & 3 Will 4, C^ 7], which was applicable to the 
case, the pl.iintitfs had to show an uninterrupted user of at 
least 20 years, with the acquiescence of the defendants, and 
tliat they had failed to estal)iish such an uninterrupted user 
of the lights in question (179-80.) 

It is quite impossible to presume enjoyment for 20 years 
with the acquiescence of the owners of the servient tenement, 
when ])efore the expiration of those 20 years, the owner not 
merely gave notice of his intention to interfere with that 
enjoyment and to raise an obstruction, but in pursuance of 
that notice actually commenced the erection of that obstruc- 
tion which was completed a few days before the expiration 
of the time in question (180.) {Sir Robert P. Collier.) 
ELLIG'IT7', Bhoobun mohun BONNERJEE. 

(1873) Sup. I. A. 176 = 12 B. L. E. 406 = 

19 W. R. 194 3 Sar. 236 = 2 Suth. 801. 

Right of — Proprietary posse.ssion — Evidence of — Dis- 
tinction — Forest and jungle land. See POSSESSION — JUN- 
GLE AND FOREST LAND — PROPRIETARY POSSESSION. 

(1891) 18 I. A. 149 (166-7) = 16 M. 101(109.) 

Right of — Servient tenement — Forfeiture to Crown 

of — Effect of, on right. See MADRAS ACTS — IRRIGATION 

Cess ACT (VII OF 1865 as amended by act V of 
1900), S. 1. PROVISO. (1919) 46 I. A. 302 (313) = 

43 M. 629 (639-40). 

Village — Waste lands of, and of adjoining villages 

— Pasturage right of village cultivators over — Presump- 
tion of legal origin for, from immemorial enjoyment— Dc' 
cree declaring right — Reservation in, of 07oners' right to 
cultivate and improve lands. 
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EASEMENT— 

The plaintiffs were cultivators by occupation belonging to 
nine villages appertaining to Z’ held by the respon- 
dent company in patni right. They averred that from time 
immemorial they and their predecessors had enjoyed the 
right of pasturage over the waste lands of the villages to 
which they belonged, and, in some cases, over waste lands 
of adjoining villages. They sued on behalf of themselves 
and the other persons entitled to the right claimed, in 
accordance with S. 30 of C. P. C. of 1882, and prayed for a 
declaration of their right to graze their cattle on the lands 
in question, and for a permanent injunction restraining the 
defendant company from interferring with the exercise of 
their rights. 

Held, that the right claimed was not a right in gross, 
and that on proof of the fact of enjoyment from time imme- 
morial there could be no difficulty in the way of the court 
finding a legal origin for the right claimed. 

The evidence in the case having established the enjoy- 
ment alleged by the plaintiffs, a decree was made declaring 
their right with a provision that the decree was not to pre- 
vent the defendants or their successors in title from culti- 
vating or executing improvements upon the waste lands in 
question so long as sufficient pasturage was left for the 
plaintiffs and the other persons entitled to the right of pas- 
turage claimed. 

Their Ix>rdships reserved liberty to the parties from time 
to time, in case of difference, to apply to the Subordinate 
Judge, as they might be advised. (Lord Macnaghton.) 

bHOi.A Nath nundi v. midnapore Zemindarv Co., 
J.TU. (1904) 31 1.A. 75 31 C. 603--8 C. W. N. 425 = 

8 Sar. 611 = 14 M. L. J. 162. 

Watercourse — Artificial watercourse constructed on 

neighbour*s land — Water flowing to one’s own land through 
— Right to — I^gal origin for — Presumption of. See 

Watercourse — Artificial watercourse cons- 

TRUCrrEU ON NEIGHBOUR’S I-ANU. 

(1878) 6 I. A. 33 (40) = 4 C. 633 (641-2) and 
(1880) 7 I. A. 240 (246-7) ■ 6 C. 394 (403-4). 

fVity — Right of ^ across railway —Possilnlity i n laiv 

of. 

The appellants further based their claim to compensation 
partly on a right of way, which they alleged to exist over 
the railway between their property situated on the east side 
of the railway and that situated on the west side. 

Qucere whether .such a right could be established across 
the railway (63.) (Lord Parmoor.) SiSl'ERS OF CHARITY 

OF Rockingham v. King. (1922) 32 M.L.T. 62 (P C.) 

EASEMENTS ACT V OP 1882. 

See Easement. 

EAST INDIA COMPANY. 

■ Position of, legal and constitutional , up to 1858 — 

Governors of Provinces during that period — Position and 
poivers of. 

During the period up to 1858, the East India Company 
exercised a delegated sovereignty over the territoiies under 
its Government, with all the powers in connection with the 
external relations of those territories incidental to the 
exercise of that sovereignty, subject of course, to such 
restrictions as were imposed by Charter or Statute. 

It is obvious that the sovereign power thus delegated to 
the company could be exercised by it in India only through 
its agents and officers in the country. Before the Regulating 
Act of 17/3 the three Presidencies in India were wholly in- 
dependent of one another, in the government of each, and in 
the dealings of each with the Native States in its neighbour- 
dood. the company acted through its officers charged with 
the admini^ration of that Presidency. By the Regulating Act 
the Governments of Madras and Bombay were placed under 


EAST INDIA COMPANY— 

the superintendence and control of the Governor-General of 
Bengal (since t)ecome Governor-General of India) and bis 
Council, and close restrictions were placed upon their power 
of making war or peace or concluding treaties without the 
approval of the Central Government. Subsequent statutes 
expressed with greater clearness the subordination of the 
lesser Governments, and repeated the restrictions upon the 
exercise by them of various sovereign pow’ers. But subject 
to that subordination and to those restrictions, those sta- 
tutes never took away these powers, but, on the contrary, 
repeatedly recognised their existence. And accordingly 
in 7 M. I. A, 555 this Board held that a treaty entered into 
by the Government of Madras, after compliance with the 
statutory conditions, was a valid exercise of sovereignty, 
(Sir Arthur IVilson.) HemCHAND DEVCHAND v- AZAM 

Sakarlal Chhotam Lal. (1906) 33 I. A. 1 = 

33 C. 219 (242-3) = 10 C. W. N. 361 = 

8 Bom. L. R. 129 = 3 A. L. J. 250 = 3 C. D. J. 396 = 

1 M. L. T. 115 = 9 Sar. 5 = 16 M. L. J. 116. 

Promissory notes on behalf of — Authority to make 

and issue — Delegation of — Practice — Governor-General i?t 
Council — Delegation of authority to — Delegatio7i to any 
other department — Validity, 

The promissory notes in question purport to have been 
made for and on behalf of the East India Company by the 
Governor-General in Council, and to have been signed, by 
his authority, by the Secretary to the Government ; and 
this appears from the evidence to have been the invariable 
form of all promissory notes issued by the company in India. 

Quivre, whether it was competent for the company to have 
made such a contract through the agency of any other per- 
sons. Held, in the absence of evidence of the company hav- 
ing ever exercised such a power, looking at the Company 
simply as a commercial firm, the Governor-General in 
(x)uncil must be considered as the only agent authorized to 
make and issue promissory notes on behalf of the Company 
in India, and the Secretary to the Government as the only 
agent appointed to sign them (247-8.) 

Qucere, whether the company could authorise another de- 
partment to pledge the company’s responsibility upon notes 
not originally made and issued by the Governor-General 
in Council (248.) (Hon, Thomas Erskine.) BANK OF 
Bengal^. East India COMPANY. 

(1834) 2 Knapp. 246 = 1 Sar. 46.. 

Promissory notes issued by Governor-General in 

Council on behalf of — Forged imitations of^Liability of 
Company on — Certificate of authenticity of notes by inferior 
officer of Company — Effect — Liability of Company by reason 
of — Authority of clerk to so certify — Proof of — Onus^ 
Quantum . 

The appeal arose out of an action of assumpsit brought 
by the Bank of Bengal against the East India Company, to 
recover the interest alleged to be due to the plaintiffs, as in- 
dorsees and holders of three promissory notes, made and 
issued by the Governor-General in Council as agent for the 
defendants. 

It was proved at the trial that the instruments declared on 
were forged imitations of genuine notes, issued by order of 
the Governor-General in Council, to secure to the holders 
the repayment of monies raised by way of loan for the pub- 
lic service of the Company, and the payment of interest 
quarterly in the meantime; that upon these notes being 
brought to the plaintiffs for discount, they sent them to the 
office of the Accountant-General, where the Company’s liotes 
were prepared and registered, for the purpose of ascertaining 
w hether they w’ere genume, and that O, a clerk in the Ac- 
countant-General’s office, whose duty it was to make and keep 
the register of the Company’s notes, examined the notes in 
question, and wrote his initials on the margin to indicate 
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EAST INDIA COMPANY— 

that they were genuine, and that the plaintiffs, relying upon 
O's certificate, discounted the notes. The appellants there- 
fore contended that such certificate amounted to an acknow- 
ledgment by the Company that the notes had been issued by 
their authority ; and that, as the appellants advanced their 
money upon the faith of that acknowledgment, they were 
entitled to recover against the defendants, as the makers 
of the notes, whether they had been originals issued by their 
authority or not. 

Held^ on the evidence, that the only authority given, or 
intended to l>e given, to O was, to certify that the notes 
brought for examination corresponded with the entries in 
the register, and he had no power of vouching in anyway 
for the authenticity of the notes examined ; that the Com- 
pany were not responsible for any erroneous opinion formed 
by O or the Bank of Bengal as to the extent of his authority; 
and that the Company were not bound by the acknowledg- 
ment of the notes as genuine by O (254). 

Clear and cogent evidence would be necessary to prove the 
improbable fact that the Company had reposed in an infe- 
rior officei the power of involving them in unlimited respon- 
sibility by certifying the authenticity of notes submitted to 
his examination (248). Thovias Erskinc). BANK OF 

Bengal v. The East India company 

(1834) 2 Knapp. 245 - 1 Sar. 46. 

Settlement in Bengal by — Nature of — Inhabited and 

uninhabited districts — Distinction. See BENGAL Seti LE- 
MENT BY East India Co. (1836) l M. I. A. 175. 

^ — Sovereign poivcrs of — Acts done in execution of — 

Propriety of — Municipal Courts — Jurisdiction to enquire 
into. 

Acts done by the East India Company in the execution of 
the Sovereign powers vested in them are not subject to the 
control of the Municipal Courts, either of India or Great 
Britain (531). {Lord Kin gsdawn), SECRETARY OF STATE 

IN Council of India v, Kamachee Boye Sahara. 

(1859) 7 M. I. A. 476 = 13 Moo. P. C. 22 = 
7 W. B. (Eng) 722-4 W. B. P. C. 42- 

1 Suth. 373 = 1 Sar. 684 

« 

" Soverei gnty — Powers of — Law in 1839. 

It was said that the East India Company did not stand in 
the position of an independent Sovereign, and that such 
powers of Sovereignty as were exercised on behalf of the 
Company w’ere vested, not in the Company, but in the Gov- 
ernor-General and Council, who are protected by legislative 
enactments for what they may do in that character. The 
law, as it stood in the year 1839, is accurately stated in the 
following passage in the Judgment of Chief Justice Tindal in 
the case of Gibson v. The East India Co. : — “ It is manifest 
that the East India Company have been invested with powers 
and privileges of a tw’o fold nature, perfectly distinct from 
each other ; namely, powers to carry on trade as merchants 
and (subject only to the prerogative of the Crown, to be 
exercised by the Board of Commissioners for the affairs of 
India), power to acquire and retain and govern territory, to 
raise and maintain armed forces by sea and land, and to 
make peace or war with the Native powers of India,” 
Statute, 3rd and 4th Will IV, C. 85, in no degree diminishes 
the authority of the East India Company to exercise, on 
behalf of the Crown of Great Britain, and subject to the con- 
trol thereby provided, these delegated powers of sovereignty. 
{Lord Kingsdcrwn'). SECRETARY OF STATE IN COUNCIL 

OF India v, Kamachee Boye Sahara. 

(1869) 7 M. I. A. 476 (530-1) = 13 Moo. P. 0. 22 = 
7 W. B. (Eng) 722 = 4 W.B. P. C. 42-1 Suth- 373 = 

1 Sai. 684. 

EAST INDIANS. 

See UNDER CONVERTS. 


ECCLESIASTICAL COUBTS IN ENGLAND. 


Alimony — Power to decree— -Scope and limit of. 

The Ecclesiastical Court has no power to decree alimony, 
except pendente lite^ or after a decree for separation by 
reasou of cruelty or adultery. It is wholly contrary to the 
first principles on w'hich the Ecclesiastical Courts proceed, to 
allow alimony under any other circumstances, for the Eccle- 
siastical Court cannot contemplate any separation of husband 
and wife, except w'h.ere cohabitation is prevented by adul- 
tery, or rendered impracticable by cruelty (389). {Dr, 
Luskin^on). ARDASEER CURSETJEE 7f. PEROZEBOYE. 

(1856) 6 M. I. A. 348=4 W.E. 91 = 10 Moo. P.C. 376 = 

1 Suth. 266 = 1 Sar. 648. 


Decrees of — Mode of enforcing. 

Till of late clays, the only mode of enforcing the decrees of 
Courts Christian was l)y process of ex-communication, the 
imprisonment which followed taking place under the autho- 
rity of the Civil Courts. Ex-communication in ordinary 
cases is now* superseded ; instead of that proceeding, the 
Ecclesiastical (.ourts pronounce the party to be in contempt, 
and signify the same to the Court of Cliancery, which issues 
the authority to imprison (387). {Dr. Lnsliingtoti). ARDA* 

Seer Cursetjee 7 '. perozeboye. 

(1856) 6 M. I. A. 348 = 4 W. B. 91 = 10 Moo. P. 0.376 = 

1 Suth. 265 = 1 Sar. 648. 

Jurisdiction of — Nature of — Civil or religious. 

It is true that a considerable part of the Jurisdiction of the 
Ecclesiastical Court is in its nature, though not in its origin, 
purely Civil, aiul has no proper connection whatever with 

any religious matters. We ad vert to the grant of probate 

and administration (387) {Dr. Lushingtonf) ARDASEKR 

Cursetjee v. Perozeboye. (1856) 6 M. I. A. 348 = 
4 W. B. 91 = 10 Moo. P.C 375=1 Suth. 266 = 

1 Sar. 648. 

ECCLESIASTICAL LAW. 

Alteration of., to suit cirenmstances — Impossibility 

The Civil Courts in India can bend their administration 
of Justice to the laws of the various suitors who seek their 
aid. They can administer Mahoniedan law to Mahomed- 
ans, Hindoo law’ to Hindus; but the Ecclesiastical law ha.s 
no such flexibility. Change it in its essential character, and 
it ceases to be Ecclesiastical law aJtogether-(390). Proceed- 
ings might be conducted on the civil side with such adap- 
tation to the circumstances of the case as Justice might re- 
quire, though on the Ecclesiastical side such modification 
would be wholly irreconcilable with Ecclesiastical law (391). 
{Dr. Des/iington). ARDASEER CURSETJEE v. PEROZE- 
BOYE. (1856) 6 M. I- A. 348 = 4 W. B- 91 = 

10 Moo. P. C. 376 = 1 Suth. 266 = 1 Sar. 648. 


England — Law in — Foundation of. 


The English Ecclesiastical Law is founded exclusively on 
s assumption that all the parties litigant are Christians , 
Jeed originally, more strictly speaking, Christians profes- 
ig the doctrine of the Church (387). {Dr . Lushtngton). 

<d.aseer Cursetjee 7^. PEROZEBOYE. 

(1856) 6 M. I. A. 348 = 4 W, B. 91 = 
10 Moo. P. C. 375 = 1 Suth. 265 = 1 Sar. 648. 

■England— I^w i 7 t— Restitution of conjugal rights 


tree in wife's suit for — Remedy of wife under. ^ 

Jnder the Ecclesiastical Law, if the wife succeed m a suR 

the restitution of conjugal eights, the sole rem^y is W 

npel the husband to take her home (389). {Dr. Lushing 

X ARDASEER CURSETJEE Z'. PEROZEBOY]^ q7R = 

i66) 6 M.I.A. 348 = 4 W. E, 91=10 Mop. P C ^6 


EFPECTS. 

Meaning of. 


See 


STRUCTiON — E ffects 


Hindu law — Will-Con- 
(1927)64 I. A. 276^2|4 «- 
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EJECTMENT STHT 


Appeal in. 

BOUNDARY DISPUTE. 

Co-defendants. 

CONTRACT BY PLAINTIFFS’ PREDECESSOR TO TRANS- 
FER SUIT PROPERTY TO DEFENDANT — PLEA BY 
DEFENDANT OF. 

Decision in— Persons not parties to suit. 

DECREE IN. 

DEFENCES IN— ALTERNATIVE DEFENCES. 

Dismissal of— Declaration of rights of parties 
IN case of. 

Escheat — Claim by. 

Hindu law— religious Endowment — Shkbait 

OF. 

Hindu Law— Reversioner. 

Hindu Law— Widow. 

/us BY DEFENDANT OF. 

Landlord. 

Legitimacy. 

Magistrate’s order — Defendant in possession 
under. 

Mahomedan Law. 

Maintainability of. 

Mortgage. 

Onus on plaintiff in. 

Paramount title. 

Partition Decree in 
Persons not parties to. 

Plaintiff without title— Decree to. 
Plaintiff’s title. 

possession LONG WITH DEFENDANT — ADMISSION 
BY PLAINTIFF OF— ONUS ON PLAINTIKF IN CASE 
OF. 

Right OF— Deed barring. 

Succession — Rival claimants to. 

Trespass on property. 

Zemindar. 


Appeal In. 

■ -DefendanVs appeal — Decree in^ in erent of plaintiff 
having executed decree below pending appeal — Restoration 
of possession to defendant — Direction for — Necessity. 

In an appeal by tbe defendant in an ejectment suit from 
the decree in favour of the plaintiff therein, held^ that the 
decree in apj>eal reversing the decree below ought, if the 
plaintiff had executed his decree and recovered possession 
pending the appeal, to direct that the defendant ought to 
be restored to possession (58). 

The defendant ought not, by reason of his having been 
turned out under an erroneous judgment, to be placed in 
the position of having to seek to recover possession himself 
and to prove his title (58). {Sir Barnes Peacock.) ACHAL 

Ram V. Udai Partab. (1883) 11 I.A. 61 = 

10 C. 611 (620) = 4 Sar. 607 = 
E. & J.’sNo. 47(Oudli). 
Jus tertii — Plea of — New ground of — Permissibility. 

See Ejectment suit— plea by defen- 
dant OF— Decree to plaintiff, etc. 

(1878) 6 I.A. 61 (67-9) = 1 M. 312 (323-4). 
^Partition — Decree for — Grant of. Sec Ejectment 

SUIT— Partition— Decree for. 

(1898) 25 I.A. 196 (207-8) = 21 A. 63 (69-70). 

Possession — Decree conditional for — Grant of. See 

iossESSiON — D ecree unconditional for. 

(1B13)40'I.A. 106 ail) = 36 A. 211 (220-1). 
Boundaxy dispute. 

Z proof in — Rule applicable to ejectment suits 

—inapplicability of. See BOUNDARY DISPUTE — POSITION 
OF PARTIES IN. (1893) 21 I.A. 39 (43-4) = 

21 O. 604 (611). 

64 


EJECTMENT SVIT—iContd.) 

Co defendants. 

Plaintiff without title — Suit by — Co-defendant with 

title — Agreement between plaintiff and. to divide suit pro- 
perty — Decree to plaintiff in case of — Validity — Possessory 
title with contesting defendant. See EJECTMENT SUIT — 

Decree in— plaintiff without title. 

(1866) 10 M.I.A. 611 (628-9). 

Plaintiff without title — Suit by — Person with title 

made a defendant — Petition filed by, in suit admitting 
plaintiff’.s right and consenting to a decree in his favour — 
Decree to plaintiff on foot of — Validity — Conveyance or 
disclaimer of title by that defendant — Case of— Distinction. 
See EJECI'MENT SUi r — DECREE IN — PLAINTIFF WITH- 
OUT title. (1876) 2 I.A. 113(130). 

See Ejectment suit— Decree in— Plaintiff 

WITHOUT TITLE. (1866) 10 M.I.A. 611 (628-9). 

Question betweoi — Decision of^Propriety. 

Plaintiff, as the Committee, and in right of his wife 
(a lunatic), sued to recover property which admittedly be- 
longed to her father and was in the possession of her mother 
till her death. His case was that his wife became a lunatic 
only after her mother’s death, when the succession to her 
father opened, and that she was not therefore excluded 
from inheritance. The lunatic’s sons, who were made 
defendants in the suit, alleged that their mother had become 
a lunatic before the death of her mother and therefore be- 
fore the succession to their grandfather opened, that .she 
was therefore excluded from inheritance, and that they 
therefore succeeded to their grandfather’s estate to the 
exclusion of their mother. They conveyed the suit property 
by an ikrarnainah to the appellants, who were also made 
defendants in the suit, and who were in possession of the 
suit property on its date. 

//eld, that the question as to tlie ikrarnamah could not be 
disposed of in that suit, that it was a question which could 
only be determined between the appellants and the sons of 

the lunatic who were named as their co-defendants on the 
record (522-3). 

Their Lordships accordingly dealt with the case as being 
only an action in the nature of an ejectment for the re- 
covery of the lands in question from the appellants (523). 
{St r James fV. Colvile.) BaBOO BODHNARAIN SinGH 
2'. Baboo Omrao Singh. (1870) 13 M.I.A. 619 = 
16 W.E. (P.C.) 1 = 6 B.L.R. 609 = 2 Suth. 371 = 

2 Sar. 607. 

See PRIVY COUNCIL — APPEAL — CO-DEFENDANTS 

(1904) 31 I.A. 176 = 31 C. 901(908)! 

Contract by plaintiffs’ predecessor to transfer 
suit property to defendant— Plea 

by defendant of. 

• Allegation and proof by him of existence of contract 

and that it was for valuable consideration — Necessity. 
{lord //ob/iouse.) IMMUDIPATTAM ThirUGNANA v 
PERIYA DORASAMI. (1900) 28 I.A. 46 (63-4) = 

24 M. 377 (384-6) = 6 C.W.N. 217=7 Sar. 811. 
Decision in— Persons not parties to suit. 

Effect on. 

Decision cannot give those persons any rights or impose 
upon them any liabilities. {Sir Robert P. Collier.') Tiery 
V. Kristodhun Bose. 

(1873) 1 I.A. 76 (83) = 3 Sar. 312. 

Decree in. 

Jus tertii — Plea by defendant of — Decree to plain- 
tiff subject to reservation of rights of other persons, if any 
with better title— Validity. See EJECTMENT SUIT— 
tertii — PLEA BY DEFENDANT OF — DECREE TO PLAIN 
TIFF, ETC. (1878) 6 I.A. 61 (67 9) = 1 M. 312 (323-4), 
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EJECTMENT SUIT: —(Cm/d.) 
Decree in~~(Co7//d.) 


Partition— Decree for, in appeal— Grant of. See 

Ejecimlnt suit— Partition— decrkk for 

(1898) 25I.A. 195 (207-8) = 21 A. 63(69-70). 

Possession — Conditional decree for, in appeal— 
Grant of. See POSSESSION— Decree UNCONDITIONAL 

for. (1913) 40 la. 105(111) = 35A. 211 (220 1). 

— Plaintiff wit/iont title— Decree to—Vaiidity—Co- 
defefuiant 7oith title— A^^reement behoeen plaintiff and , to 
dt7'ide Slat Property-Decree in case of— Possessory title 
7vith contesting defendant. 

The «iit was brought by A and (7, claiming to Ije the heirs 
o one 7^ deceased, to recover with mesne profits posses- 
sion of a talook, appertainine; to the estate of 7", and to 
cancel and invalidate a deed of sale of that talook. which 

had been executed by the widow of T in favour of the 

appellant’s father. The appellant denied that A and G were 

the heirs of T as alleged l)y them. One R, a niece of the 

widow of /', was added as a supplemental defendant to the 

suit, and It appeared that the plaintiffs had entered into a 

solenamah or deed of compromise with R agreeing to divide 

the est.ate with R. The judgment of the Sudder Court 

which decreed possession to the plaintiffs, assumed that the 

title set up by the plaintiffs might be wholly bad ; but it 

said, if they were not entitled to recover the estate on show- 

ing_ that the appellant’s title was bad, R would lie so 

entitled ; and as tliey had agreed to tlivide the spoils with 

her, it matteied not on which title the property was re- 
covered. 

field, tliat the course of proceeding adopted by the Sud- 
dei Court was in violation of legal principles, as well as of 
substantial principles of justice, and that its decree could 
not, therefore, be sustained (528-9). 

f-he title of A' could not be tried l>etween her and the 
appellant in this suit. The effect, therefore, of the judg- 
ment of the Sudder Court is to defeat the appellant’s pos- 
sessory title, without giving him an opportunity of contest- 
ing the title of the party by whom he is turned out of pos- 
session. Their Lordships cannot give their sanction to this 
course of proceeding, which appears to them to be in viola- 
tion of the legal principles which protect possession, as well 
as of the substantial principles of justice which regulate the 
joinder of parties and union of titles to sue in one suit 
The decision, in effect, sustains an union of titles indirectly’ 
which could not have been directly advanced in union 
against the appellant’s possession. It is difficult to estimate 
the full weight of the grave dangers to which so irregular a 
course might expose possession (528 9). (Sir Pd^oard V 
Williams.) JawaLA Buk.SH v. DhaKUM SinGH 

(1866) lOM.I.A. 611 = 2 Sar. 189 . 

Plaintiff without title— Decree to— Validity— I ong 

possession with him— Defendant also without title. See 
EJECTMENT SUIT— MAINTAINABILITY— TITLE. 

(1864) lOM.I.A. 47. 

Plaintiff loithont title— Decree to—Palidity—Per- 

son with title made a defendant— Petition filed by, in suit 
admitting plaintiff s right and consenting to a decree in 
his favour— Decree on foot of—Conveyence or disclaimer 
of title by that defendant— Case of — Distinction. 

The only son of one of the deceased daughters of R, a 
deceased Hindu, sued for the recovery of R's property from 
his brothers. Two other daughters of R were alive and were 
added as defendants in the suit. They were entitled to the 
property of R, and the plaintiff had no right to it during 
their lifetime. More than six months after the filing of the 
plaint, the surviving daughters of TY presented a petition 
stating that they had no objection against the suit of the 
plaintiff ; that their father’s rights continued in the plaintiff 


EJECTMENT SUIT— (C^///r/.) 

Decree \Ti—(Contd.) 

as the real heir ; and that they agreed in the said snit of the 
plaintiff. 

Held, that the petition of the surviving daughters did not 
amount to a conveyance or to a disclaimer of title, that it 
amounted to no more than an admission by them that the 
plaintiff was the real heir, that such a petition would not 
warrant a judgment in favour of the plaintiff even against 
his aunts, when upon investigation it appeared that the 
plaintiff was not the real heir, and that the suit must, 
therefore, have been dismissed against all the defendants, 
including the aunts (J30). (Sir Barnes Peacock.) AU- 

mirtolall Bose v. Rajoneekant Mitter. 

(1875) 2 LA. 113 = 15 B.L.B. 10 = 23 W B. 214 = 

3Sar. 430 = 3Suth. 94. 
Unconditional decree — Claim in Courts below to — 
Decree conditional on payment of binding debts— Claim in 
Privy Council appeal to — Permissibility, POSSESSION 

—Decree unconditional for. 

(1913) 40 LA. 106(111) = 36 A. 211 (220-1). 
Defences in — Alternative defences. 

- ^Omission to put forward one or some of — Effect. See 
('.P. CODE OF 1908, S. II, EXPL. IV — EJECTMENT SUIT. 

Dismissal of — Declaration of rights of 

parties in case of. 

Propriety. 

As a rule relief not founded on the pleadings should not 
be granted. But where, in a suit in ejectment, the sub- 
stantial matters which constituted the title of all the parties 
were touched, though obscurely, in the issues, where they 
had been fully put in evidence and had formed the main 
subject of discussion and decision in all the courts below, 
and where the High Court, in the exercise of its discretion, 
granted a declaration declaring the rights of all the parties, 
though the suit itself was dismissed, held, by the Privy 
(.ouncil that the case was an exception to the rule and that 
the High C ourt were right in granting the declaration (207). 
(Lord Ifohhoiise.) 8RJ MaHANT GOVIND KaO?'. SITA 
Ram KeSHO. (1898) 26 LA. 196 = 21 A. 63 (69) = 

2C.W.N. 681=7Sar. 370. 

Escheat— Claim by. 

^Ejectment suit in right of. See ESCHEAT— CLAIM 

BV— Ejectment SUIT in right of. 

Hindu Law — Beligious Endowment— Shebait of. 

Person claiming to be — Suit by, to recover property 

of endowment — Defendant general attorney and storekeeper 
under previous shebait — Onus of proof in. LahaR PURI 
V. Puran Nath. (1916) 42 1. A. 116 = 

37 A. 298 (304-6) = 19 C.W.N. 718 = 21 C. L. J.499 = 
18M.L.T. 39 = (1916) M.W.N. 626=2 L.W. 689 = 

17 Bom. L.B. 475 = 29 I.C. 724 = 29 M.L. J. 76. 


— -Person claiming to be de jure — Suit by, to recover 

ofiice and properties of endowment — Defendant in posses- 
sion and acting as shebait — Onus of proof in. (Lord 
Romilly.) GREEDHAREE DOSS v. NUNDOKISSORE 

Doss. (1867) 11 M. 1. A. 405 (430 1)^-^ 

8 W.B (P.C.) 26 = 2 Suth. 86=2Sar. 306. 

Suit by, for recovery of idol and its property — Onos 

of proof in. (Sir Richard Couch.) SrimaTI JaNOKI 

Debi V. Sri Gopal acharjiya. 

(1882) 10 1. A. 32 (38) = 9 C. 766 (772) = 13 C.L.B. 30 = 

54 Sar.48 = 7l. J. 218. 

Hindu Law— Beversioner. 

\4ssignee from — Suit by — Reversioner held in prior 

litigation to be tiearest — Defendant putting fomoard alleged 
nearer reversioners but failing to prove same — Decree to 
plaintiff in case of. 
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EJECTMENT HVlT—iContd,) ■ 

Hindu Law— Eeversloner— 

The plaintiff sued for the recovery of certain properties 
alleging that he had obtained an assignment of them from 
certain persons who had in a prior litigation been held to be 
preferentially entitled to the properties as reversionary heirs 
of their lasi male owner on the death of his widow 

On appeal from the decree in plaintiff’s favour the defen- 
dant contended that he was in possession and in order to 
eject him the plaintiff must show that there was no other 
reversionary heir in the same degree or nearer than his 
assignors whose title he (the defendant) could urge against 
the plaintiff’s claim for ejectment ; in other words, that the 
action being one of ejectment the defendant was entitled to 
plead in defence the right of some one else equally entitled 
with the plaintiff’s vendors. The defendant, however, 
failed to prove satisfactorily that the parties whom he had 
put forward were entitled to the property in preference to 
the plaintiff’s vendors. 

that there was no reason to interfere with the 
decree below. {Afr. Ameer A/i,) MahABIR PraSAD 
TEWARI V. JAMUNA SiNGH. 

(1926) 23L.W. 75 = 92 I.C. 31 = 
(1925) M.W.N. 738 = A. I.E. 1925 P. C. 234. 

Suit by, against person claiming to be adopted son 

of last male owner — Each denying relationship of other — 
Onus in case of. (Sir Barites Peacock.) KaLI KiSHORE 

DuiT Gupta Mozumdar Bhushan Chunuer. 

(1890) 17 LA. 169 (162) -18 C. 201 (205-6) = 

5 Sar. 607. 


Suit by, tt (gainst person claiminy^ to be adopted son 

of last male oioner — Onus on plaintiff— Defendant's title — 
Inquiry into, unnecessary. 

In a suit in ejectment brouglit by a person claiming to be 
the nearest heir of the last male owner again.st a person 
claiming to be the adopted son of the last male owner, 
held, that the plaintiff had to prove his title before any 
inquiry was made into the defendant’s title. (Lord 
Phillimore.) KaJAH KEESARA VENKATAPPAYVA v. 

Rajah Nayani Venkataranga Rao. 

(1928) 56 1. A. 21 - 52 M. 175 = 29 L. W. 118 = 
(1929) M. W. N. 47 = 33 C. W. N. 261 = 27 A.L. J. 41 = 
49 C. L. J. 148 = 31 Bom. L. R. 299=114 1. C. 17 = 
I. D. (1929) P. C. 67 = A. 1. E. 1929 P. C. 24 = 

56 M. L. J. 218(229). 

Suit by, for possession of last male owner’s property 

— Reversionary character of plaintiff — Proof .)f. (Lord 
Sumner.) MEWA SinGH v. BaSaNT SiNGH. 

(1918)9 L.W. 416 (421-2) = 24 M.L.T. 429 = 
28 C. L. J. 630 = 48 C. L. J. 640 = 1 P. W. R. 1919 = 

21 Bom. L. E. 232 = 28 P. L. E. 1919. 


Suit by, for possession of last male owner’s property 

—Widow of last male owner— Defendant claiming to be 
— Onus of proof in case of. 

(1) (‘S‘;r Edtvard V. IVilliams.) JOWALA BUKSH v 

Dharum Singh. (1866) 10 M. I. A. 611 (528) = 


2 

(2) (Lord Davey.) BAHADUR SiNGH v. iv: 

^ (1901) 29 I. A. 1 = 24 A. 94 ( 

6 C. W. N; 169 =4 Bom- L. E. 233 = 8 Sar. 

12 M. L. 

Hindu Law — Widow. 

— -^ift deed by-^Plaintiff claiming under- 
heir’Ctdaw of last male owner. 

Defence of defendant^(l) that property in si 
part of last m^e owner’s estate and not alienable bv 
so as to enure beyond her lifetime, and (2) that gi 
set up was a forgery and not operative. 



EJECTMENT ^Jdlll—(Contd.) 

Hindu Law — Widow — (Contd.) 

Held, onus was on plaintiff, who was seeking to disturb 
the possession of the appellant, to establish both that the pro- 
perty was the property of M, and that she had effectually 
conveyed by this deed of gift (423). (Sir James IV . Colvile.) 
GeRESH CHUNDER J-AHOREE V. MUSUMAT BHUGOO- 

BUITY Debia. (1870) 13 M.I.A. 419 = 

14 W. E. (P. 0.) 7 = 2 Suth. 339 = 2 Sar. 679, 

Suit by last male owner’s — Onus of proof in. (Dr. 

Lushin^ton.) REWUN PERSAD v. MuSST. RaDHA BEEBY. 

(1847) 4 M. 1. A. 137 (167) = 7 W. E. 36 (P. C.) = 

1 Suth. 172 = 1 Sar. 329. 

Jus tertii — Plea by defendant of. 

Appeal — New ground of jus tertii in — Permissibility. 

See Ejectment suit— ///j tertii— by defen- 
dant OF— Decree to pi.aintiff, etc. 

(1878) 5 I. A. 61 (67-9) = 1 M. 312 (323-4). 

Decree to plaintiff . subject to reservation of ri gilts 

of other persons, if any, with better title — Validity — 
Appeal — New ground of Jus tertii in — Permi ssibility. 

The suit was to recover from the defendants seven 
villages alleged by them to have l)een purchased for value 
under different titles from the last poligar of Padamattur. 
The defence was that the plaintiff was not the heir of the 
last poligar, and had, therefore, no right to sue. 

Before the Sub-Judge, the defendants alleged that the 
widow of the last poligar, who was alive, was his heir. The 
Sub-Judge held against that contention and decreed the 
suit. On appeal to the High Court, they urged for the 
first time that descendants of an elder branch of the family, 
whose existence was aciniitted l^y the plaintiff himself in his 
deposition given in the suit, were preferential heirs, and that, 
tliercfore, the plaintiff was not competent to sue. The 
High Court declined to allow that objection to l)e raised 
for the first time, and atiirmed the decree below, observ- 
ing : — “ If there are other and nearer heirs, their rights will 
remain unaffected, and any decree to lie now given may 
make reservation of such rights. The plaintiff for the pur- 
poses of the present suit may be regarded as entitled to 
the succession.” 

Held, that the courts below were wrong in not deciding 
the question whether plaintiff was the nearest heir as claim- 
ed by him and in not dismissing his suit if it was found 
that he was not (67-9). 

The action is one in ejectment in which the plaintiff must 
recover only by force of his own title. It W’ould be in the 
highest degree unjust to allow the defendants, who had been 
for nearly the whole time of prescription in possession of 
villages of which they claimed to be purchasers for value, 
to be turned out of possession by any person other than one 
who had established a clear title to present possession. To 
allow this on the ground that if there should turn out to be 
other persons with a higher title than the plaintiff those 
persons might recover over against him, is obviously to 
deprive the defendants of their undoubted right^ to defend 
their possession by setting up the jus tertii, and it is further 
to be remarked that those persons might possibly have been 
unable themselves to recover from the defendants by reason 
of having by lapse of time or acts of confirmation or 
acquiescence lost the right to question their title (68-9). (Sir 
James IV. Colvile.) PerIASAMI v. PERIASAMK 

(1878) 6 LA. 61 = 1 M. 312 (323-4) = 2 C.L. R. 81 = 

3 Suth. 608 = 3 Sar. 795. 

Escheat — Crown’s claim by — Ejectment suit in right 

of — Plea in. See ESCHEAT— CROWN’S CLAIM BY — EJECT- 
MENT SUIT IN RIGHT OF. 

Procedure in case of — Persons whose right is basis 

of plea — Investigation of right of — Direction for — Pro~ 
priety. 
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EJECTMENT 

Jus /«-/'///— Plea ty defendant oi~~{Contd.) 

In a suit in ejectment by the Government claiming by 
escheat, the defendant (who was in possession) contended 
that he was entitled to succeed to the property of the pro- 
positus as his heir, and that the Government’s claim by 
escheat was unsustainable. By an alternative plea, he set 
up a jus tertii , alleging that there were other persons who, 
failing himself, would be the heirs of the propositus, and 
that the Government could, therefore, in no event claim by 
escheat. 

The High Court decreed the suit, but stated in their 
judgment that tlie same, thougli final as against the defen- 
dant, was not to become absolute until tlie claims of the 
persons referred to in defendant’s plea were inquired into. 
The decree of the High Court, therefore, remitted the cause 
to the court below, in order to allow those persons who had 
intervened as objectors, to litigate their title witli Govern- 
ment. //cA/, that the decree of the High Court was not 
right inasmuch as it deprived the defendant of his right to 
defend his possession, on the ground of an existing jus 
tertii (469). {^Sir Jimics \V. Coii'ilcj) (^KIUHAKI LALL 

Rov 7'. Government of Bengal. 

(1868) 12 M.I.A. 448 = 10 W. R. (P. C.) 31 = 
1 B. L. R. (P. C.) 44 = 2 Suth. 159 = 2 Sar. 382. 

Right of. (1 ) (AV/' James ]V. Cohalej) GridhaRI 

Lall Roy r-. Government of Bengal. 

(1868) 12 M.I.A. 448 (469) = 10 W. R. (P.C.) 31 = 
1 B. L. R. r P. C.) 44 = 2 Suth. 159 = 2 Sar. 382. 

{2') {Sir James W.Colvile.) RaJAH VeLLANKI 

Venka'i a Krishna Rao 7^ Venkata Rama Rakshmi 
NaraSAYVA. (1876; 4 LA. 1 (8) = 1 M. 174 (186) = 

26 W. R. 21 = 2 Sar. 669 = 3 Suth. 353. 

(3) {Sir ArtJutr IViisonj) SHEO ShANKAR LAL 

7'. Debi Sahai. (1903) 30 I. A. 202 (204) = 

25 A. 468(471) = 7 C. W. N. 831 = 6 Bom. L. R. 828 = 

8 Sar. 465 = 13 M. L. J. 330. 

Landlord. 

Ejectment suit against tenants by. See LANDLORD 

and Tenant— Ejectment suit bv I.andlord. 

Legitimacy. 

Plaintiff's title based on his — Onus of proof of 

legitimacy i}i case of. 

Suit by the alleged paternal uncle of a deceased Hindu to 
recover from the daughter of the deceased property owned 
and enjoyed by the deceased during his lifetime and taken 
possession of on his death by the Court of Wards on behalf 
of the daughter. Defence disputing legitimacy of plaintiff. 

Held^ that, plaintiff being out of possession, the onus of 
establishing his legitimacy was on him (923). MUSST. SheO 
Soondooree7\ Pirthee Singh. (1873) 2 Suth. 922 = 

21 W. E. 89. 

Magistrate’s order — Defendant in possession under. 

^Suit against — Onus on plaintiff in. See CRIMINAL 

Procedure Code, S. 145 — Order under— Party in 

POSSESSION UNDER. 

Mahomedan Law. 

Inheritance — Sect of deceased — Right of inheritance 

depending on proof of — Defendant in possession and regis- 
tered as owner in rez^enue books. 

The appellants (plaintiffs) would be the legal heirs of 
the deceased lady, if she was a Shia, while, if she was a 
Sunni, the respondent would admittedly be entitled to 
take her estate to the exclusion of the appellants. The 
onus of proving that the deceased was a Shia rests in the 
first instance with the appellants, because they are seeking 
to eject the respondent, who is in possession, and has been 
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E JE C TMENT SVIT~-{C<mtd . ) 

Mahomedan hsiw—iContd.) 

duly registered as owner in the books of the revenue 
authorities (75). (Lord Watson.) MuSSAMMAT HaYAT- 
UN-NiSSA V. SaYYID MUHAMMAD ALI KHAN. 

(1890) 17 1. A. 73 = 12 A. 290 (296)=6 Bar. 621. 

Residuary heir — Person claiming as — Suit by. 

against widcnu in possession for over W years prior to suit. 

Suit in nature of ejectment by person claiming as resi- 
duary heir according to Mahomedan law of a deceased person 
to recover from deceased’s widow three-fourths of estate of 
deceased, of the whole of which the widow had been in 
possession for over 11 years prior to suit. 

Held., that a very heavy onus lay upon the plaintiff, not 
only by the nature of the case, but by the strong presump- 
tion arising from his acts and conduct (530). HURMUT- 

ool-Nlssa Begum v. Allabdia Khan and Haji 
Hidayat. (1871) 2 Suth. 625 = 17 W. R. 108. 


Maintainability of. 

Xitle — Plaintiff and defendant without— ‘Long 

possession with plaintiff— Relief on foot of. 

Disputes respecting the boundaries of the Zemindaries of 
Vettiapoorain and Ramnad, in the district of Madura, 
having led to acts of violence by the ryots, the Government, 
in 1836, to preserve the public peace, attached the disputed 
lands and took possession for the benefit of the party to 
whom the lands should be judicially awarded. At and before 
the time of the Government taking such possession, the 
Zemindar of Yettiapooram was in possession of certain lands 
adjacent to and taken as a part of the lands in dispute. The 
lands remained under attachment by Government for a period 
of nearly twenty years ; no steps had been taken regarding 
them till the year 1885, when the Zemindar of Yettiapoo- 
ram brought a suit against the Collector of Madura and the 
Zemindar of Ramnad, to recover possession of the land so 
formerly occupied by him and for the mesne profits thereo 
while in the possession of the Government. Although no 
clear title in this suit was proved by either Zemindar, it 

was held by the Courts in India, and affirmed on appeal y 

the Judicial Committee, that the fact of possession of the 

lands by the Zemindar of Yettiapooram before and at the 
time of the attachment by the Government was, in e 
circumstances, evidence of title, and the Government was 

ordered to restore the lands to him. . 

The facts go to show that in 1836, at the time w len 
lands were attached by Government and long prior t ’ 
the lands in dispute were in the possession of Zemint^r 

of Yettiapooram. We think 

dent must be preferred. (Lord Ktngsdmvn.) ZEN I 

OF Ramnad v. Zemindar of Yettiapooram, 

(1864) 10 M. I. A. 47 = 2 Sar. 66. 

Mortgage. 

■Foreclosure under Reg. XVII of 1806 of Title 


,n-Ejectment suit by mortgagee founded on, against execu- 
ion purchaser pursuant to attachment pending whic 
-age was made— Invalidity of attachment on ground ot non 
Observance of formalities therefor— Plea by 

)nus of proof of. MORTGAGE-FORECLOSURE 

iEG XVII OF 1806-foreclosure UNDER— TITLE 
lASED on! (1880) 7 I. A. 167 (160) = 6 C. 129 (134). 

Onus on plaintiflf In. 

{Mr. Baron , ^EER USUD-OOLLAH ^ 

dUSST. PEEBY IMAMA^ B. S=1 Su^h. 46 = 1^ sL. 89. 

(Mr. Pemberton /..eig/,.) MUSST IMAM BANGUI F. 

<p. 
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EJECTMENT SUIT— 

Onus on plaintiff 

{Lord Romilly^ GUNGA GOBIND MUNDUL v, 

COLLECTOR OF THE TWENl'Y-FOUR PERGUNNAHS. 

(1867) 11 M. I. A. 346 (359) = 7 W. R. (P. C.) 21 = 

1 Suth. 676 = 2 Sar. 284. 

{Sir James W. Colvile,) GriDHARI LaLL ROY v. 

Government of Bengal. 

(1868) 12 M. I. A. 448 (469) =10 W. R. (P. C.) 131 = 

1 B. L. R. (P, 0.) 44 = 2 Suth. 169=2 Sar. 382. 

(^/> James W, Colviie,) PERIASAMI v. PeRIASAMI. 

(1878) 5 I. A. 61(68) = ! M. 312 (323) = 2 C. L. R. 81 = 

3 Suth. 508 = 3 Sar. 796. 

{Lord Robertson,) RAI JaGATPAL SiNGH v. RaJA 

Jageshar Baksh Singh. (1902) 30 I. A. 27 (31) = 

25 A. 143(151) = 7C. W. N. 209 = 8 Sar. 367. 

The suit is one for the ejectment of persons who, 

admittedly, were at the date of suit in possession of the 
land from which it is sought to eject them. It lay upon 
the plaintiffs to prove not only a title as against the defen- 
dants to the possession, but to prove that the plaintiffs had 
been dispossessed or had discontinued to be in possession of 
the lands within the 12 years immediately preceding the 
commencement of the suit. {Sir John Edge,) DHARANI 

Kanta Lahiri V. Garbar Ali Khan. 

(1912) 13 M. L. T. 185 = (1913) M. W. N. 167 = 

17 C. W.N. 389 = 17 C. L. J. 277-16 Bom. L. R. 445 = 

18 I. C. 17 = 26 M. L. J. 96 (100). 

{Mr. Ameer Ali,) RamACHANDRA MaK'I'AND 

WAIKAR V. ViNAYAK VENK.ATESH KOTHEKAR. 

(1914) 41 1. A. 290 (313) = 42 C. 384 (421) = 

18 C. W. N. 1164 = 16 M. L.T. 447 = 10 N. L. R. 112 - 

(1914) M. W. N. 836 = 16 Bom. L. R. 863 = 
12 A. L. J. 1281 = 20 C. L. J. 573 = 26 I. C. 290 = 

27 M. L. J. 333. 

{Sir John Edge.) CHANDRIKA BaKHSH SiNGH 

Indar Bikram Singh. (1916) 431. A. 179 = 38 A. 440 = 
14 A.L.J. 1024 = 20 C.W.N. 1149 = 24 C.L.J. 291 = 

18 Bom. L. R. 846 = 19 O. C. 141 = 
(1916) 2 M. W. N. 120 = 20 M. L. T. 164 =4 L. W. 288 = 

36 I. C. 958 = 31 M. L. J. 505. 

— —{Sir John Edge.) ADIT NaRAYAN SiNGH v. 

Mahabir Prasad Tewari. (1921) 48 I. A. 86 (91) = 

2 Pat. L. J. 97 = 14 L. W. 20 = 26 C. W. N. 842 = 
23 Bom. L. R. 692 = 6 Pat. L. J. 140 = 19 A. L. J. 208 = 

(1921) M. W. N. 163 = 33 C. L, J. 263 = 60 I. C. 261 = 

40 M. Ii. J. 270. 

— {Sir John Edge.) BINDESHWARI PRASAD SiNGH 

V. Maharajah Kesho Prasad Singh. 

(1926) 63 I. A. 164 (166 6) = 5 Pat. 634- 
7 Pat. I*. T. 663 = 31 C. W. N. 74 = 44 C. L. J. 86 = 

A. I. R. 1926 P. 0.79 = 961. C. 1026 = 

61 M. L. J. 687. 

The defendant was in possession of the lands in suit, 

and the plaintiffs had to prove their title in order to support 
their claim to the whole of the lands. {Sir I^ncelot Sander- 
son.) JAIGOBIND PaNDEY v. RAMANANDAN SaHAI. 

(1928)32 0. W.N. 660=48 0. L. J. 1 = 109 I. 0. 392 = 
30 Bom. L. R. 1343= 12 R. D. 637 = 28 L. W. 807 = 
A. 1. R. 1928 P. 0. 130 = 65 M. L. J. 56 (64). 

"—Alluvial land — Suit to recover — Reformation in situ 
—Defendants* claim on ground of. (S/> James JV. Colvile.) 

Singh v. Ram Coomar Singh. 

(1877) 3 0. 796 (800) = 1 0. L. R. 269 = 3 Suth. 486= 

3 Sar. 776. 

Chura detached formed in middle of a navigable 

river Purchaser bona fide of— Suit against. See River 

Navigable river — Churs detached, etc. 

(1868) 12 M. I. A. 136 (141-2). 


EJECTMENT SVVt—{Contd,) 

Onus on plaintiff in—{C 0 fitd.) 

Criminal Procedure Code, S. 145— Order under — 

Party in possession under — Suit against. See CRIMINAL 

Procedure Code of 1898, S. 145— Order under — 
Party in possession under. 

—^Defefuiant being a mere trespasser immaterial. 

The action, which was one in ejectment, was brought by 
persons who claimed to have purchased the suit property 
under a sale-deed purporting to have been executed by one 
Z on behalf of herself and as guardian of her two minor 
children. Z claimed to be herself the lawfully wedded wife 
i of a deceased Mahomedan, and that her children were his 
legitimate issue. The defendants in the action were the 
two admitted widows of the deceased and their minor 
children, and Z and her children (minors'^. The admitted 
widows, who were in possession and who were the contesting 
defendants, pleaded that the sale by Z of the interest of her 
minor children was invalid under the Mahomedan Law. 
The learned Judges of the High Court, however, over ruled 
the objection on the ground that the question did not arise 
in the case before them, because the contesting defendants 
were in the position of tre.spassers. 

Held, that the High Court erred in over-ruling the objec- 
tion of the contesting defendants (82). 
j This is an action in ejectment ; the defendants are in 
j possession ; the plaintiffs, if they are to obtain possession, 
must do so on the strength of their own title (82). 

Under the Mahomedan Law a person who has charge of 
the person or property of a minor without being his legal 
guardian has no power to convey to another any right or 
interest in immoveable property which the transferee can 
I enforce against the infant ; nor can such transferee, if let 
into possession of the property under such unauthorised 
transfer, resist an action in ejectment on behalf of the 
infant as a trespasser. It follows that, being himself without 
title, he cannot seek to recover property in the possession of 
another equally without title (92-3). {Mr. Ameer .-///.) IM- 
AMBANDI V, Mutsaddi. (1918) 45 I. A. 73 = 

46 C. 878 (891, 903) = 23C. W. N. 50- 
28 C. L. J. 409 = 20 Bom. L. R. 1022=16 A. L.J. 800 = 
(1919) M.W.N. 91 = 24 M.L.T. 330 = 6 P. L.W. 276 = 

47 1. C. 613 = 36 M. L. J. 422. 

Defendant’s title— Weakness of, immaterial. {Mr. 

Enron Parke.) YaCHEREDDY ChINNA BaSSAVAPPA v 

Vachereddy Gowdappa. 

(1835) 5 W.R. 114 (P.C.) = 1 Suth. 41 (43) = 

1 Sar. 84. 

{Lord Chelmsford .) NOELKISTO Deb BurmONO 

V. Beerchunder Thakoor. 

(1869) 12 M. I. A. 623 (537) = 12 W. R. (P. C.) 21 = 

3 B. L. R. (P. C.) 13=2 Suth. 243 = 2 Sar. 623. 

Ranee Surnomoyee v. Jadine, Skinner & 

Co. (1869 ) 20 W. B. 276 = 2 Suth. 891 = 4 Sar. 815. 

( ARUMUGAM CHETTY 7'. Perivannan Servai. 

(1876) 3 Suth. 218 (219) = 26 W. R. 81 . 

{Sir Richard Couch.) SRIMATI JaNOKI DEBI 7 '. 

SRI GOPAL ACHARJIYA. (1882) 10 I. A. 32 (38) = 

9 C. 766(772) = 13C.L.R. 30 = 4 Sar. 411=7 I. J. 218. 

{Sir Barnes Peacock.) ACHAL RaM v. UdaI PaR- 

i TAB, (1883) 11 I. A. 61 (57) = 10 C. 611 (619) = 

I 4 Sar. 607 =R. & J.’s No, 47 (Oudh). 

j {sir Richard Couch.) GeNDA PURI 7'. ChHATER 

PURL (1886) 13 I. A. 100 (106) = 9 A. 1 (8) = 

, , ^ 4 Sar. 726. 

{Lord Davey.) MuSAMMAT ShaFIQ-UN-NISA z' 

Khan Bahadur Raja Shaban ali Khan. 

(1904)31 1. A. 217 (221) = 26A. 681 (688) = 

6 Bom. Ii. R. 760 = 9 0. W. N. 105 = 7 O. C. 290 = 

8 Sar. 674. 
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EJECTMENT SUIT-(CW./0 

Onus on plaintiff 

{Loni Atkinson.) BASANT vSiNGH 7-, MaHABIR 

PerSHAP. (1913) 40 I.A. 86 (94) = 36 A. 273(281) = 
11 A. L. J. 469 =(1913) M.W.N. 481-17 C.W.N.669 = 
16 Bom L. R. 525 = 17 C. L. J. 566 = 16 O. C. 136 = 

14 M.L.T. 64 = 19 I. C. 340 = 25 M.L. J. 301. 

{A/r. Aniccr A/i.) MOHAl^ LaLJI GORDHAN 

L\LJI Maharaj. fl913) 40 LA. 97(104j = 

35 A. 283(289^=17 C. W. N. 741 = 
llA. Ij. j. 548 = 17 C.L. J 612=15 Bom. L. R. 606 = 
(1913) M. W. N. 536 = 19 I. C. 337 = 14 M. L. T. 27. 

{Visconut Ifaldanc.) UMKPMaL 7-, CHANI)^^AL. 

(1926) 53 I. A. 271 (275) = 25 A.L J. 61 = 
25 L. W. 90-36 C. W. N. 989 -(1927) M. W. N. 84- 
38 M. L. T.(P. C.) 43-A.I.R. 1926 P. C. 142 = 

99 I. C. 749 = 52 M. L. J. 368 

Defendant’s title — Weakness of, immaterial — Hindu 

] ,aw — Daughter’s son — Suit by, to recover deceased mater- 
nal grandfather’s propel ty from brotliers of deceased. (.V/> 
Barnes Pcacoek.) AUIMl R TOLAM, HOSE 7-. KaJONEE- 

KAN'r MriTEK. (1875) 2I.A. 113(124) = 

15 B. L. R. 10 - 23 W. R. 214 = 3 Suth. 94 = 3 Sar. 430. 

Defendant’s title — Weakness of, immaterial — Hindu 

Law — Religious endowment — Shebait — Suit by. Sec 

PDectment suit- Hinpu L\\v — Kemoious Endow- 
ment— Shebait. 

Defendant's Title— Weakness of. immateii.i! — Hindu 

Law — Reversioner — Suit by. See EJECTMENT SUIT — 

Hindu law— Reversioner. 

dispossession by (lefendant ^Snit based on. 

The appeal arose out of a suit brought by the appellants 
to recover possession of certain Imids in the possession of 
the respondents. The question was whether, assuming the 
plaintiffs to have been at some time lawfully in possession, 
the plaint which was filed on the 30th of July, 1883, wa.s 
filed within 12 years as required by Art. 142 of the Limita- 
tion Act of 1877, fronj the date of their dispossession or 
discontinuance of possession. 

It was conceded by the plaintiffs that in fact they were 
dispossessed, or their possession was discontinued from the 
year 1875, a period of 8 or 9 years prior to the bringing of 
the suit, arcl that the defendants had ever since been in 
undisturbed possession ; but they alleged that they were in 
possession within four years or more immediately prior to 
that date. 

Heldy that the onus was upon tlie plaintiffs to prove their 
possession prior to the time when they were admittedly 
dispossessed, and at some time within twelve years before 
the commencement of the suit, namely, for the two or three 
years prior to the year 1875, or 1874, and that it did not lie 
upon the defendants to show that in fact the plaintiffs were 
so dispossessed (26). {Mr. Stephen IVonlfe Flanagan.^ 
MOHIMA CHUNDAR MOZOOMDAR v. MOHESH CHUN- 
DAR NEOGI. (1888) 16 I. A. 23 = 16 0. 473(479) = 

5 Sar. 321. 

Dispossession by defendant — Suit based upon alleged 

— Failure of plaintiff' to prove trespass. 

Plaintiff entitled to recover in such a ca.se, only by prov- 
ing distinctly a superior title, since defendant’s possession 
was not shown to have commenced in wrong. ArUMUGAM 
CHETTY V. Periyannan Servai. 

(1875; 3 Suth. 218 (219^ = 25 W. R 81. 

^Heir-at-law — Suit to recover inheritance by. See i 

Deceased— Heir-at-law— Property of deceased. 

Heir-at-law — Suit to recoiter inheritance by — Ad- 
mission by plaintiff of defendants equal title with himself 
acted upon for many years. 


EJECTMENT SVlT—(Contd.) 

Onus on plaintiff in~-(Contd.) 

Where the plaintiffs claimed possession of the property 
alleging themselves to be entitled to it on the ground that 
they were nearer in degree to the deceased than the defen- 
dants and as such entitled to succeed to him under the 
Hindu Law, but it appeared that, on the opening of the 
succession, the plaintiffs had admitted the rights of the 
defendants and acted upon that admission by permitting the 
names of the defendants to be registered in the Collector’s 
ofilce, and by carrying on suits with them in the joint 
names of all without disputing their title for eleven years 
after the opening of the succession. 

//(A/, that the plaintiffs’ conduct, though not amounting 
to an estoppel impo-secl upon them the burden of proving 
that the defendants had not an equal title with themselves. 
{Sir Robert P. Collier.) AJRAWAL SiNGH 7-. FOUJDAR 

Singh. (1880) Bald. 388 (391). 

Navigable river — Churs detached formed in niiclclle 

of a — Purchaser Awrr /rV/t’ of — Suit against. See RiVER — 

Navigable river— Churs detached, etc. 

(1868) 12 M. I. A. 136 (141-2). 

Possession long with defendant — Admission by plain- 
tiff of. Arr EJECIMENT SUIT— POSSESSION LONG WITH 
DEFENDANT. 

Rule as to — Hounclury dispute — Inapplicability to. 

AVr Roundary dispute— position of parties in. 

(1893) 21 LA. 39 (43-4) = 21 C. 504 (611). 

Share of property in defendant’s pos-session — Suit 

for. {Sir Barnes Peacock.) PRINCE MlKZA JEHAN KUDR 

HAHADUU V. Nawab Aesur p>ahu Hegam. 

(1878) 6 LA. 76(83) = 4C. 727(732) = 3 Sar. 865 = 

R.& J.’S No. 64. 

Succession — Rival claimants to — Rule as to onus 

if applicable in case of. See EJECTMENT SUIT — SUCCES- 
SION — Rival claimants to. 

-Succe.ssion Property Protection Act XIX of 1841 — 

Defendant in possession under, claiming to be lawful son of 
last male owner — IMaintiffs alleging to be themselves heirs of 
last male owner, and denying that defendant was an heir— 
Onus on plaintiffs to prove not only their relationship, which 
was not disputed, but their heirship, which depended upon 
the illegitimacy of the defendant- — Onus on plaintiffs to give 
sufficient general evidence w'hich would throw upon the 
defendant the onus of proving his legitimacy. {Lord Ktngs- 
dmon.) KHAJAH MOHAMED GOUHUR ALI KHAN V. 
ASHRUFOONISSA. {1S63) 9 M. L A. 492 (603) = 

2W. R. (P. C.) 13=1 Suth. 519 = 2 Sar. 46(46). 

Thakbust or survey proceeding — Party in possession 

under — Suit by unsuccessful party in. See THAKBUSl 

PROCEEDi ng —Possession . 

(1869) 12 M. LA. 292(340). 

Paramount title. 

Person claiming under, applying to be impleaded in 

appeal — Strict proof of plaintiffs’ title especially necessary in 
case of. (Sir Robert P. Collier.) TiERV v. KKISTODHUN 

hose. (1873) 1 I. A. 76 (81, 83) = 3 Sar. 312. 

Partition decree in. 

Grant in appeal of~Rights of parties fully tried 

out —Limitation— Danger of fresh suit being barred by. 

In a case in which the High Court, while dismissing a 
suit in ejectment, made a declaration of rights in favour of 
the plaintiffs on the ground that they formed the main sub- 
ject of discussion and decision in all the Courts, the Privy 
Council held, on an appeal by the defendant for the purpose 
of getting rid of the declaration, that, instead of dismissing 
the suit, the better course was to direct an inquiry who were 
the persons then entitled to the suit property, and to reserve 
further directions, under which it would probably be found 
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EJECTMENT SOTT— 

Partition decree in^Contd.) 

possible to place them in legal possession, and so to termi- 
nate the litigation (207-8). 

The circumstances which weighed with the Privy Council 
in so holding are indicated in the following passage of their 
judgment;— 

Neither the defendant nor his son has shown any disposi- 
tion to yield anything which the law does not exact. If the 
title of the plaintiffs is still disputed, they must bring a new 
suit, which would certainly increase expense, and in which 
considering the peculiar nature of the grant (of the suit pro- 
I>erty), the lapse of time, and the uncertainty whether a 
declaration in a dismissed suit can supply a fresh starting 
ground, the plaintiffs would run substantial risks of miscar- 
riage (208). (Lord Ilohhouse.) SRI MahaNT Gt^ViNO 
Kao V. vSiTA Ram KeSHO. (1898) 26 I. A. 195 - 

21 A. 63(69-70) = 2 C. W.N. 681 = 7 Sar. 370. 
Persons not parties to. 

Kffect of decision in suit on. See EJECTMENT SUIT 

— Decision in — Persons not parties to suit. 

(1873) 1 I. A. 76 (83). 
Plaintiff without title— Decree to. 

Validity. Sec EJECTMENT SUIT— DECREE IN— 

Plaintiff without th le. 

Plaintiff’s title. 

Evidence of — Co-flefendant.s — Conveyance (if suit 

property by one of, in plaintiff’s favcjur— Admissibility of. 
against other defendants— Conveyance prior to suit— Plain- 
tiff without title otherwise. See Evidence — Co DEFEN- 
DANTS. (1875) 2 I. A. 113 (129). 

— Proof of — (Quantum — Title-deeds — What amount 

to. AVr Title-deeds. (1914) 27 M. L. J. 20. 

Possession long with defendant— Admission by 
plaintiff of— Onus on plaintiff in case of. 

■Where, in a suit for possession of land instituted in 
1856, h appeared that the defendant had admittedly been in 
possesion since 1845 and was in posscs.sion at the dale of 
the institution of the suit, //cA/, that the onus was on the 
plaintiff to prove (1) possession within 12 years l>eforc his 
suit ; and (2) title to posses'^ion. PEER Chunder JOBRAJ 

V. Dy. Collector of Bhullooah. 

(1870) 2 Suth. 306 = 13 W. E.. (P. C.) 23 = 4 Sar. 778. 

-{Lord HatherUy, Z. C.) FORESTER v. SECRETARY 

OF STATE FOR INDIA. (1872) Sup. I. A. 10 (18-9) = 

12 B. L. R. 120 = 18 W. E. 349 =3 Sar. 1 = 

IP. R. 1872 = 2 Suth. 628. 

Adverse possession — Plea by defendant of. 

The appellant is seeking to disturb the possession, admit- 
ted to have existed for about II years, of defendants, who 
insist on a possession of much longer duration as a statutory 
oar to the suit. It clearly lies on him to remove that bar by 
satisfactory proof that the cause of action accrued to him 
[ 70 ^^ the way in which S. 16 of Bengal Regulation III 
01 i/y .5 puts It) on a dispossession within 12 years next before 
the commencement of the suit ; and, therefore, that he, or 
‘ I^rson through whom he claims, was in posses- 

him of anterior title can relieve 

adversaries by 

Doss«sion^r77n"i manner of their dis- 

^OLL SINGH z-/ BABOO nJnD 

i,oll Singh. (igeo) 8 M. I.A. 199 -1 W. E. 61= 

1 Suth. 420 = 1 Sar. 744. 
^defendant’s possession under. (Afr 

Mohima Chunder Mozoom- 

DAR V, MOHESH CHUNDER NeOGI 

(1888) 161. A. 23(26) = 16 C.473(479) = 6 Sar. 321. 


EJECTMENT SVlT -{Contd.) 

Possession long with defendant— Admission by 
plaintiff of— Onus on plaintiff in case of— {Contd,) 

Plaintiff's title admitted by defendant — Adverse 

possession — Plea by defendant of» 

The suit was in substance one of ejectment at the instance 
of the appellant. The case of the respondent is rested on 
possession. Even on the showing of the appellant, the res- 
pondent at the date of the plaint had been in possession for 
11 years, and the respondent says for 12 years (the i:)eriotl of 
limitation) and longer. The difference between the admit- 
ted possession and the period of limitation being so narrow 
(one year) the question of onus is important ; and their I/)rd- 
ships adhere to the principle that it is for the appellant, as 
plaintiff in a suit of ejectment, to prove possession prior to 
the dispos.se.ssion which she alleges. At the same time, their 
Lordships consider that in this question of evi(ience, the 
initial fact of the appellant’s title comes to her aid, with 
greater or less force according to the circumstances estab- 
lished in evidence. {Lord Robertson f) RaNI HemaNTA 
KUMARI DEBI V. MaH ARAJA fAGADINDKA .NATH Rf)Y 

B.AHadur. (1906) 10 C.W. N. 630 1 M. L. T. 135 = 

3 A.L.J. 363- 8 Bom. L.R. 400= 16 M.L.J. 272 (273). 
— Plaintiff’s title admitted by defendant— Adverse pos- 
session Plea^ by defendant of — Commencement of defend- 
ant’s possession— Onus of proof of, if on plaintiff. {Sir 
luhvard Fry.) INNASLMUTHU UDAVAN 7 -. UPAKARA- 
THUDAYAN. (1899) 26 I. A. 210 (211-2) = 

, , . 23 M. 10 (12) = 7 Sar. 620. 

Plaintiff s title adnntfed by defendant — Adverse 
possession Plea by defendant of — Doenmenta? y tn'idence 
consistent with defendant's possession for statutory period. 

In a suit in ejectment brought in 1892, it was admitted 
that tiie plaintiff (respondent) had a title to maintain the 
suit if she could get over the case made under the statute of 

limitations by the defendant (appellant). The plaintiff, on 

the other hand, admitted that the defendant had been in 

possession for seven years before suit. The admitted fact of 

possession was accompanied by a series of documents of the 

kind usually given to and received by the possessor of an 

estate, and bearing the appellant’s name as the possessor of 

the estate, and that series or do-unients did not commence 

with the seventh year before suit, but from dates coveriim 
the entire statutory period. 

Held, that the case might l>e decided on the short ground 
that the documentary evidence of possession, exactly similar 
in character to that which accompanied the admitted posses- 
sion, went back far behind the twelve years iu question 
that that threw on the plaintiff the burthen of rebutting the 
inference arising from the fact of possession accompanied by 
thcjse documents, and that the burthen had not been sustain 
ed by the plaintiff. 

Qucerc, whether the mere fact of possession for seven 
years before suit threw on the plaintiff the burthen of show- 
ing when that possession began. {Sir Edward Frv ) 

Innasimuthu Udayan V. Upakarathudayan 

(1899) 26 I.A. 210 (211-2^ = 

c I.- , . 10(ll*2) = 7Sar. 620. 

Succe.ssion— Rival claimants to— Dispute between— 

Possession admittedly with defendant for nearly 36 years 
from date of death of deceased up to date of Privy Council 

decision— Very strong case held to be required to overturn 

that possession under such circumstances. {Mr. Pemberton 

Leigh.) Baboo Kasi Persad Narain Mussamat 
Kawalbasi Koer. (1851) 6 M. I. A. 146 (166) = 

1 Suth. 226 = 1 Sar. 412 . 

Eight of — Deed barring. 

Fraudulent and inoperative nature of — PUn nf 
Maintainability. 

Quaere, whether a plaintiff, supporting his case against 
those in posses.sion whom he seeks to evict, is not estopped 
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EJECTMENT 

Right of— Deed barring— 

from alleging the inoperative character of an instrument by 
which his recovery would otherwise be barred, on the 
ground of a fraud in its concoction, to which all from whom 
he derives title are parties (28). Srimati Sukhimani 
Dasi V . Mohendra Nath Dutt. 

(1869) 4 B.L.R. 16 (28) = 13 W.R. (P.C.) 14 = 

2 Sar. 630 = 2 Suth. 297. 

Succession— Rival claimants to. 

Letters of Ad7niiii5tration to dcfcfidant — Order 

j^'rantifi^y refusing to adjudicate upott rival claims — Onus 
ifi ease of. 

Upon the death of a Burman Buddhist and his wife, a 
contest arose between the claims of a nephew of the hus- 
band and a nephew of the wife, each claiming to be the 
sole adopted child and to succeed to the exclusion of the 
other. The husband’s nephew applied for administration 
and his application was resisted by the wife’s nephew who 
set up his rival claim. The District Judge granted letters of 
administration to the wife’s nephew, and, on appeal by the 
husband’s nephew, the Chief Court refused to hear the case 
upon the merits or to interfere with the order, stating that 
the decision as to administration would not operate as res 
judicata^ and that it would be open to the husband’s nephew 
to establish his rights in other proceedings. Thereupon the 
husband’s nephew instituted a suit against the wife’s nephew 
as administrator, the plaintiff setting forth his title as an 
adopted son and sole heir to the estate, complaining that 
the defendant wrongfully refused to deliver the estate to 
him, and praying for a declaration that he was the sole heir 
and for consequential relief. 

The Chief Court found that the plaintiff had not proved 
his adoption, and that it became therefore unnecessary to 
decide whether the defendant had or had not proved his 
atloption, as he was in possession and the plaintiff had 
failed to prove a title against him. 

Held^ that the Chief Court ought to have enquired into 
the rival claim of the defendant, because the parties were in 
the position of competitors, starting upon an equal footing. 

The previous decision of the same court had in substance 
decided that when the merits of the respective claimants to 
the beneficial interest in the estate came to be considered, 
neither was to have an advantage by reason of his having 
previously obtained administration. And yet, in the pre- 
sent case, the Chief Court treated the defendant as if he 
were in possession and in a position to win his case with- 
out any proof of title, upon the mere weakness of the title 
of the other claimant. The only way to handle the case 
after the previous decision was to treat the two parties as 
competitors, starting upon an equal footing. (A/> Walter 
Phillimore.) MAUNG THWE v. MaUNG TuN PE. 

(1917) 44 LA, 261- 46 C. 1 r6-7)-22 M.L.T. 411 = 

22 C.W.N. 97 = 27 C.L.J. 68 = (1918) M.W.N. 9 = 
20 Bom. L. R. 69 = 11 Bur. L. T. 28 - 42 I.C. 863. 

-Separate suits by. for recovery of inheritance — Dis- 
missal of suits of all hut one and no appeals preferred 
therein. 

Appeal by remaining claimatit against decree dismissing 
his suit. Claim to a decree by him, on the ground that, as 
the heirship of the other rival claimants had been nega- 
tived, his must be taken to be established as against the 
defendants. Held unsustainable. 

The defendants, though without title, are in possession, 
and the plaintiff can only recover that possession by esta- 
blishing her own title as against them, regardless of what 
has been determined in the other suits (176). {Sir Lawrence 
Jenkins f) HaSHMAT ALI v. MT. NASIB-UL-NISA. 

(1924) 62 I. A. 172 = 6 Lah. 117 = 30 C.W.N, 196 - 

26P.L.B. 192 = 88 I.C. ll^^A.I.R. 1926 P C. 99. 


EJECTMENT ^JSVl—{Con€ld.) 

Trespass on property. 

Ejectment suit remedy of real owner in case of. 

{Mr. Pemberton Leigh.') MUSADEE MAHOMED CaZEKM 
SHERAZEE V. MEERZA ALLY MD. KHAN. 

(1864) 6 M.I.A. 27 (44)=« Moo. P.C. 110 = 

1 Sar. 489. 

Zemindar. 

Ejectment suit by. See ZEMINDAR. 


EKASAL, 


'Meaning of. 


Ekasal is a revenue expression meaning one year. (Sir 
Andr£70 Scobte.) SeeNA PeNA KeENA SeeNA MAYANDI 
CHETTIAR V. Chockalingam Pillai. 

(1904) 31 I.A. 83 = 27 M. 291 (296) = 
8 C.W.N. 646 = 8 Sar. 687 = 14 M.L.J. 200 

ELECTION. 

Heir-at-law — Bequest to., of estate belonging to him 


and of legacy — Ciaim to both — Maintainability. 

Ay by an unattested will, devised lands to B, his mother. 
B received the rents, and by a will, also unattested, gave 
the lands, together with a legacy, to plaintiff, the heir-at- 
law of A. In a suit by plaintiff alleging that as A^s will w'as 
not attested by three witnesses, it did not pass the lands to 
By and praying for (1) an account of the rents and profits 
received by B during her lifetime, or by the defendants, her 
executors, since her death, and (2) for the recovery of the 
legacy bequeathed to him (plaintiff) by By held that plain- 
tiff was entitled to receive the legacy, and also to call for 
an account of the rents received by B. 

The only other question is that of election. And it must 
be allowed that this lady made her will under the idea that 
the property was hers, and not supposing that any account 
of the rents would be called for retrospectively. If she had 
been told, the Iieir-at-law means to demand an account of 
what you have received from this estate, it is very probable 
that she would not have given him the 1,000/., or would 
liave imposed a condition of releasing that claim; but the 
court cannot impose such a condition upon conjecture. I he 
question is, whether as the will is framed, giving the 1.000/. 
together with the estate, if imports that there must be any 
election or condition not to take both, and I think I shall 
not be warranted in putting such a construction upon it. It 
is admitted, that a will attested by two witnesses only, 
not sufficient to put the heir to his election. It might have 
been argued, that if you put a party to elect when the tes- 
tator has given away the estate of another, the same should 
be done with respect to the heir, when the estate is thus 
devised. But it has been decided in several cases, that 
the will cannot be looked at, and in those cases it mig 
have been contended, and better than here, that there w^s 
an implied condition not to take the bounty given by t e 
will and at the same time dispute it. But if it is not be so 
implied in general, what is there to distinguish this ca.% - 
Indeed, it is stronger in favour of the heir, for the tes a 
trix intended to give both ; and why should the 
operate here, which it would not have done if it had 
a devise to another person t It is not possible to con er 
condition in the one place and not in .j 

W’ords are not strong enough ; if they had been, ^ ® . 

have been glad to lay hold of them, for the purpose 
what I think the testatrix herself would have done. £or 
is probable, that if she had known of this claim, she wo 
have quaUfied her gift. In the same way it may 
any legacy to a debtor (creditor ?) when the testator 
not aware of the debt, that if he had been, he would have 
imposed a condition of releasing ; but the court eantiot ii 
iuch a condition upon conjecture only. There is not enoug 
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ELECTION— (0«A/.) 

expressed in the will to clothe the gift with any condition, 
and therefore I feel myself unable to decide against the heir. 
Thomas Plumer^ M.K.) GARDINER v. FELL. 

(1819) 1 M.I.A. 299 = 1 Sar. 120 = 1 Jac. & W. 22 = 

2 Wilson Chancery 32. 

Hindu Law— Religious endowment — Shebait of — 

Office of— Election to. See HINDU I.AW— RELIGIOUS 

Endowment— Shebait— Office of. 

Mortgage — Mortgagor — Election by, subsequent to 

mortgage, affecting his right in mortgaged property — Effect 
of, on mortgagee’s rights. See MORTGAGE — MORTGAGOR 

UNDER— Election by, etc, 

(1916) 43 I.A. 212 (230)= 38 A. 627 (656). 

Mortgage — Sale — Decree for — Surrender of rights 

under — Election to treat decree as money decree — What 
amounts to. See MORTGAGE— SUIT TO ENFORCE— DECREE 

IN— Sale— Decree for— Surrender of rights 
UNDER. (1922) 27 C. W. N. 275 (279). 

Remedies alternative open to a party — Adoption of 

one of — Effect of, on right to adopt other. See TORT — 

Remedies alternative for. 

(1913) 40 I. A. 66 (63 4) = 40 C. 598 (609 10). 


Rights arising from different sources and indepen- 
dent of each other — No election in case of. 

S, the deceased Nawabof Tank, had, during his lifetime, 
granted a village to the appellant, his .second son, for main- 
tenance. On the death of S, the Government sanctioned 
the appointment of the respondent, a grandson by a pre- 
decea.sed elder son of S, to be Nawab of Tank, and also to 
the entire jagir and cash assignment by S subject to a 
deduction of Rs. 5,000 for the maintenance of the appellant. 

In a suit brought by the respondent against tlie appellant 
for the recovery of the half share of the estate of S entered 
in the appellant’s name in the mutation proceedings, on the 
ground that the estate went with the chiefship, the Clhief 
Court of the Punjab, which found in favour of the respon- 
dent’.s case, hetd nevertheless that by virtue of the grant 
made by S, the appellant was entitled to retain the village 
granted to him for his sul^istence. Hut they held that he 
was bound to elect which maintenance he would take, the 
village granted to him by .S’, oi the R.s. 5,000 provided by 
the British Government. 


Ileldy reversijig the Chief C’ourt, that there was no groun 
for putting the appellant to that election (201). 

'I'he cash allowance and the assignment of the village aris 
from different sources, and are independent of each othc 
(201). (6V> Andreiv Seoble.) SARDAR MUHAMMAI 

Afzai. Khan v. Nawab Ghulam Kasim Khan. 
(1903)30 I. A. 190 = 30 0. 843 (863-4)= 8 C.W.N. 81 = 
5 Bom. L. B. 486 = 67 P. E. 1903 = 8 Sar. 45f 


■ IVill bequeathing property to A — Statement f//, of 

devolution of another person* s property against A’s interest 

— A’s right to recover property bequeathed and his interest 

in that other property — No disposition of latter property by 
testator. 

J , a Hindu, executed a will by which, after giving legacies 
and monthly stipends to some persons, he bequeathed all 
his lemaining properties moveable and immoveable to the 
plaintiff, a son of an uncle of /’j. .S’ was the oilier son of 
the same uncle of J. The will of J contained the following 

of annas 4-5-1-1 which the late 
R (the said uncle of /) “had in the same way, has been 
obtained by his son, .S’,” That passage occurred in a 
paragraph of the will, in which the testator stated the 
devolution of the property of his paternal grandfather. 

In a suit brought by the plaintiff to recover by right of 

inheritance, one-half of his father’s (A”j) estate, and the 
pro^rty bequeathed to him under the will of /, it was con- 
tended for S that the bequest of property to the plaintiff 



ELECTION— (C^^/////.) 

was made on the understanding as expressed in the will that 
R*s share “had been obtained by S'\ and that the plaintiff 
ought, therefore, to be put to his election. 

Heldy that no case of election arose (106). 

The testator had no power to dispose of P's share and 
did not intend to do so (106). {Sir Richard Couch,) 
BISESWAR MOOKERJI V. ardha Chunder Roy 
ChOWdhry. (1892) 19 1. a. 101 = 19 0.462(461) = 

6 Sar. 171. 

EMBEZZLEMENT. 

Civil and criminal responsibility for — Distinction 

—Test, See SCYCHELLES PeNAL CODE, S. 216. 

(1913)26 M. L. J. 1. 

-Evidence of. Sec EVIDENCE — EMBEZZLEMENT. 

ENFEANCHISEMENT. 

See Service Inam — Enfranchisement of. 

ENGLAND. 

^Ecclesiastical Courts in. See ECCLESIASTICAL 

Courts in England. 

Ecclesiastical Law in. See ECCLESIASTICAL LAW 

—England. 

ENGLISH DECISIONS. 

Authority of, in Colonies. See COLONIAL COURTS 

—English Decisions. 

(1927) A. I. E. 1927 P. C. 66 (69). 

Bellamy v. Sabine — Doctrine of— Applicability 

Proceedings taken in invilum — Suit to recerver money paid 
under — Defendant in — Applicability to case of. 

The case of Bellamy v. Sabine proceeds upon the doctrine 
of Courts of Equity— that a plaintiff who comes to be 
relieved from Iiis own act, or the act of one whom he repre- 
sents, on equitable grounds, must do etjuity, and sulimit to 
those equitable coiulitions which the Court may see fit to 
impose on its giant of relief. The principle of that decision 
luis no application to the case of a party who is not seeking 
the aid of the Court, but issued as a defendant, and the 
money sought to be recovered has not been paid under any 
contract of his, or in any transaction to which he was a 
consenting party, but under proceedings taken in invitum 
(140-1). {Sir James IV. Colvile.) RAM TUHUL SiNGH z/. 
Biseswar Lall Sahoo. (1875) 2 I. A. 131 = 

16 B.L.E. 208=23 W. R. 306 = 3 Sar. 477 = 3Suth. 136. 

Fletcher v. Rylands — Principle of — Applicability 

Locusts — Driving away of, to avoid damage to one’s own 
land — Damage to neighbour’s land caused by — Liability for. 
Damages — Locusts. (1911) 21 M. L. J. 674. 

Fletcher?/. Rylands — Rule in — Applicability to India 

— Authority of that decision in India — Alaxim Sic utere 
tuo ut alienum non loedas — Applicability. 

It has been argued that the case of Fletcher v. Rylands 
decided on the relations subsisting between adjoining land- 
owners in this country (England) has no application what- 
ever to India. Though that case would not be binding as 
an authority upon a Court in India not administering 
English law, their I>ordships are far from holding that, 
decided as it was, on the application of the maxim Sic utere 
tuo ut alienum nonloedaSy expressing a principle recognised 
by the laws of all civilised countries, it does not afford a 
rule applicable to circumstances of the same character in 
India (385). {Sir Robert P. Collier.) MADRAS RAILWAY 

Company v. Zemindar of Carv.atenagaram. 

(1874) II. A. 364 = 14 B. L. R. 209 = 

22W.R. 279 = 3 Sar. 391. 

Shelly’s case — Rule in — Applicability to deed by 

Hindu. See DEED — CONSTRUCTION OF — ENGLISH LAW 

Rules. (1927) 56 I. A. 74 = 62 B. 176. 

Tweedle v. Atkinson— Common law doctrine laid 

doivn in — Applicability — Marriage contracts among 
Hindus and Mahotnedans — Applicability to. 
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ENGLISH DECISIONS— (CW,/.) 

In India and among communities circumstanced as the 
Mahomedans, among whom marriages are contracted for 
minors by parents and guardians, it might occasion serious 
injustice if the common law doctrine in Twtcdlc v. Atkinson 


ENGLISH -LA.VJ~{Contd.) 

fee-simple estate; it must therefore have the quality of l)eing 
descendible to the heir. How can it be of the nature of fee- 
simple if it does not descend to the heir-at-law ? It is an 
estate of inheritance, and if such, the rules and doctrines of 


w'as applied to arguments or arrangements enleied into in 
connection with such contracts, {Mr. Amrcr Ati.) 

Khwaja Muhammad Khan ?•. Husaini Ukuum, 

(1910)37 I. A. 152a58-9) = 32 A. 410(413,' = 
8 M. L. T. 147=12 C. L. J. 205 = 14 C. W. N. 865 = 
12 Bom. L. R. 638 = 7 A. L. J. 871 - 7 I. C. 237 - 

20 M. L. J. 614. 

Wills — Construction of — Decisions and rules appli- 
cable to — Applicability of, to Hindu will. .SVc HINDU LAW 

— Wilt —coNSTKuci ION oi-— Lnolish Decisions— 
English Rules. 

ENGLISH LAW. 

Advancement ~ Presumption of — Applicability in 

India of. AV^: HeNAMI— ADVANCEMP:NT — ENGLISH LAW 
PRESUMPTION OF. 

— — - — Alien — Incapacity of, to hold real property to liisown 
use and to transmit it by descent or devise — Rule as to — 
Inapplicability of, in India. AVc ALIEN — Reai. PKOPER'I'Y. 

(1836) 1 M. I. A. 176(286). 

■ Applicability of — Mofussil Courts in India. AVc 

MoEUSSiL Courts in India. 

(1863) 9 M. I. A. 196 (240). 

Applicability of — Settlement obtained in inhabited 

country by conquest or by cession — Settlement made by colo- 
nisi — Di stincii on . 

In the case of a Settlement made by colonising, that is, 
peopling an uninhabited country, the subjects of the (aown 
carry with them the laws of England, there being, of course, 
no lex loci. In the case of a foreign settlement obtained in 
an inhabited country by conquest, or by cession from another 
power, on the other hand, the law of the (ountry continues 
until the Crown or the Legislature change it. This distinc- 
tion, to this extent, is taken in all the books. Two limita- 
tions of tliis proposition (that the subjects of the ^'rown 
carry with them the laws of England) are added; one of those 
refers to conquests or cessions; the other limitation refers to 
new plantations. Mr. Justice Plackstone says, that only so 
much of the English law is carrieti into them, by the seitler, 
as is applicable to their situation, and to the condition of an 
infant colony And Sir William Grant, in Attorney- Gene- 
ral V. Stuart (2 Mer. Ibl), applies the same exception, even 
to the case of conquered or ceded territories, into which the 
English law of property has been generally introduced. 
Upon this ground, he held, that the Statute of Mortmain 
does not extend to the colonies governed by the English 
law, unless it has been expressly introduced there ; because 
it had its origin in policy peculiarly adapted to the circum- 
stances of the mother country. {Lord Brougham.') MAYOR 

OK THE City of i>yons v. Hon. East India Co. 

(1836) 1 M. I. A. 176 = 1 Moo. P. C. 175 - 
3 State Tr. (N. S.) 647 = 1 Sar. 107. 

Applicability in India of — Fee simple estate- - 

Devise of — Validity — Unattested will — Effect. 

Lands in the East Indies, held l)y a tenure of the nature of 
fee-simple, do not pass by an unattested will, but descend to 
the person who would be heir-at-law in England. 

The first point is whether plaintiff is entitled to the estate.^ 
It was the property of a gentleman, who Ijy will gave it to 
his mother (i 9 ), and she afterwards disposed of it to the 
plaintiff. The claim was made upon the ground that bcjth 
these dispositions were void, from not having been executed 
with the solemnities required by the statute, in devises of 
(real) property in England. Now it is admitted that the 
plaintiff is heir-at-law. The estate is said to be of the 
nature of fee-simple ; that is, it possesses the qualities of a 


estates of inhentance must be applied to it. {Sir Thomas 
Plumer, M. Rf) GakDINER v. FELL. 

(1819)1 M. I. A. 299-1 Sar. 120 = 1 Jac. & W. 22 = 

2 Wilson Chancery 32. 

Application in India of — Propriety — Legislation in 

India inconsistent with such law. 

In proposing to apply the juristic rules of a distant time 
or country to the conditions of a particular place at the pre- 
sent day regard must be had to the physical, social and his- 
torical conditions to which that rule is to be adopted. The 
analogy of the English rule can hardly l)e prayed in aid 
when Indian legislation has an established and different rule 
on the subject (243. 245). {Lord Sumner.) SRINATH 
ROY r-. DINAIJANDHU Sen. (1914) 41 1. A. 221 = 

42 C. 489 (531) = 16 M. L. T. 319 = 1 L. W. 733 = 
18 C.W.N. 1217 =(1914) M. W. N. 654 = 25 I. C. 467 = 
16 Bom. L. R. 901=20 C. L. J. 386 = 27 M. L. J.419. 

Base-fee in — Mature of. 

A base-fee is a grant in terms general, its limitation in 
point of duration l)eing due only to the fact t.hat the grantor 
was possessed of no estate enabling him to extend the grant, 
however general its terms, for any period subsequent to the 
extinction of his own issue (301). {Laid Blanesbnrgh.) 
SUBHAN ALI V. IMAMI HeGUM. (1925) 62 I. A. 294 = 

62 C. 971 = 23 A. L. J. 667 = 88 I. C. 347 = 
(1926) M.W N. 636 = 21 N.L.E. 117 = 30 C.W.N. 122 = 

A.I.R. 1926 P. C. 184 = 60 M.L J. 136(141). 

^Champerty and maintenance — Law of — Applicability 

in India of. See CHAMPERTY AND MAINTENANCE. 

Civil and criminal law — Applicability of-, to natives 
within Calcutta — Commcncemeut of. 

The English Law, Civil and Criminal has been usually 
considered to have been made apj)licable to natives, within 
the limits of C’alcutta, in the year 1726. by the Charter, L 

Geo. 1. Neither that nor the subsequent charters expressly 
de.lare that the English law shall be so applied, but it seems 
to have been held to be the necessary consequence of llsc 
provisions contained in them (426-7). {Lord KingsUffion.) 
Advocatp>General ok Rengal 7'. Ranee Surno- 
MOYE DOSSEE. (1863) 9 M. I. A. 387 = 1 W. R. 14- 

2 Moo. P. C. (N. S.) 22=9 Jur. N. S. 877- 

8 L. T. 843=2 N. R. 630 = 12 W. B. (Eng.) 21- 

1 Suth. 616 = 2 Sar. 39. 

Criminal I.aw— Introduction into India of— Forfei- 
ture for suicide— Law as to— Law with respect toother 


offences. See SUICIDE— FORKEITURE FOR. 

(1863) 9 M. I. A. 387 (427. 429-30). 

*Vf'rJp^i 1 in. Spp KCCI^ESI AST ICAl> I/A^^ 


GLAND. 

Feudal law— Principles of— Inapplicable to HuRiu 

iiindar. See ESCHEAT— CROW'N- ZEMINDAR. 

(1876) 3 I. A. 92(101) - 1 C. 391 (402). 

Heir at laio— Alienation by — Validity — 

Iiont notice of debts of deceased— Not subject to such items 
Specialty debts — Heir-at-law if bound by. ^ 

Under the English law although an heir-at-law is Doun 

specialty debts in respect of lands rlescended, yet a pur 
user of those lands, without notice of any debts, w^as ne 
den to be subject to them (221 ). {Sir Barnes Peacock.) 
UD BAZAYET HOSSEIN V. DOOLICHAND. 

(1878) 6 I. A. 211 = 4 C. 402 (407)= 3 Sar. 863. 

Introdnctian into India of— Land of British subj 


estate in land and tenements of a British 
Calcutta is of such a nature as to descend to him accora k 
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ENGLISH LAW— 

to the English Law of Succession ; it is freehold of inheri- 
tance, real property according to the Law of England and not 
real chattel, or personal chattel, and will not therefore pass 
by an unattested will. 

This conclusion was reached by the adoption of the latter 
position, that the English law had been introduced into the 
Settlement, the grounds of this more general proposition 
being chiefly the practice of the settlement in regard to the 
mode of conveyances, Z7z., by lease and release, with the 
course of succession, and also the charters of the Company. 
{Lord Chancellor^ FRKEMAN z. FaIULIE. 

(1828) 1 M. I. A. 305 - 1 Sar. 123. 

Land — Buildings erected on another’s — Ownership of 

— Quidquid plantatur solo solo cedit — English Law as (om- 
prised in — Applicability in India of. Sec LAND* — HUII.D 
INGS ERECTED ON ANOTHER’S. 


iMud — Incidents of — Iaiio giwernin^ — Lex loci ici 

sitae. 

The Law of England recognises the principle that the inci 
dents of land are governed by the law of its site (131). 
{Lord Ilohhousef) SECRETARY OF STATE FOR FOREIGN 

Affairs v. Chareesworth, riEi.iNc, and Co. 


(1901) 28 I. A. 121-26 B. 1 {13)-8 Sar. 1. 

Legal and equitalde estates — Distinction betivcen — 

jVatnre of — I napplicahility in India. 

The anomalous law which has grown up in England of a 
legal estate which is paramount in one set of Omrts, and 
an equitable ownership which is paramount in (’ourtsof 
Equity, does not exist in and ought not to be introduced into 
Hindu Law (71). The distinction between “ legal ” and 
“ equitable ” represents only the accident of falling under 
diverse jurisdictions, and not the e.ssential characteristic of a 
possession in one for the convenience and benefit of another 
(72). (Mr. Justice Willes.) JOTENDROMDHUN TaGORE 

Hanendromohun Tagdre. (1872) Sup. I. A. 47 


9 B. L. R. 377 - 18 W. R. 369 - 3 Sar. 82 = 2 Suth. 692. 


— Personal and real estate— Distinction between -In 

applicability in India 

There is not in India the difference between real and per- 
.sonal estate which obtains in England (126). (Sir Janies 

Colvile.) Dorab Ally Khan Ardool Azefz. 
(1878)6 I. A. 116=3 C. 806 (814) = 2 C. L. R. 529 = 

3 Suth. 620 -3 Sar. 818. 

Pin-money— Nature and incidents of. See Maho- 

MEDAN Law— Marriage— Khar AH-i-PANDAN. 

(1910) 37 I. A. 162 (169) = 32 A. 410 (414). 

Question to be decided according to — Dearth of 

English authority on — Procedure in case of — Principle on 
which law in England on the subject is founded — Recourse 
tv — American authorities — Resort to. 

American authorities are, no doubt, entitled to the highest 
lespect. But, when the question is to be decided by English 
law, and there is a dearth of English authority on it, re- 
course must lx: had to the principle on which the law in 
England on th e subject is founded. (Lord Macnaghten.) 

Macintosh 7'. dun. (1908; 12 C. W. N. i063 = 

4 M. L. T. 1 = 14 Bur. L. R. 226 = 111. C. 348 = 

19M.L. J. 20(28). 

_ - -kules of — Applicability in India of, under head of 
“TCquity and Good Conscience”. See JUSTICE, EQUITY AND 

Good Conscience— Meaning of. 

(1887) 14 I. A. 89 (96) = 11 B. 661 (661). 

laws of — Exclusion from India of — Prin- 
ciples of. 

Unless, therefore, the English laws of maintenance and 
ihamperty were plainly appropriate to the condition of 
things in the Presidency-towns of India, it ought not to be 
held that they had been introduced there as specific laws 


ENGLISH LAW— (6W/^/.) 

upon the general introduction of British law. The princi- 
ples on which the exclusion from India of special English 
laws rest are explained in the well-know’n judgment of the 
Mayor of Lyons v. The East India Company (1 Moore’s I, 
A. Cc. 176). (Sir Montague E. Smith.) KaM CoOMAR 
COONDOO V. CHUNDER CANTO MOOKERJEE. 

(1876) 4 I. A, 23 = 2 C. 233 (266)= 3 Sar. 664 = 

3 Suth. 361. 

Succession — Murderer — Murdered person — Right to 

succeed to property of. 

Under the English law a' murderer is disqualified from 
succeeding to the proixirty of the murdered person in the 
c-ise of an intestacy. He is so disqualifierl on principles of 
public policy. (Lord Phillimore.) KenCHAVA v. GIRI- 
MALLAPPA CHANNAPPA. (1924; 51 1. A. 368(373) = 
48 B. 669 - 26 Bom. L. R. 779 = 20 L. W. 417 = 
A. I. R. 1924 P. C. 209. 3 Pat. L. R. 9 = 
22 A. L. J. 962 - 40 C. L. J 447 - 29 C. W. N. 271 = 
35 M. L. T. 241 =(1924) M. W. N. 719 -82 I. C. 966 = 

47 M. L. J. 401. 

Suicide — Forfeiture for — Kule as to — Applicability to 

natives and European^ in India. See SUICIDE — P'ORFEI- 
TUKE FOR. 

ENGLISH SETTLEMENT IN FOREIGN COUN- 
TRIES. 

See SEITLEMENT IN FOREIGN COUNTRIES. 

ENGLISH SETTLEMENT IN INDIA. 

Factories — Law applical^le to people within — 

Foreign countries — Settlement in — Di.^tinction. See 
Se'J“I LE.MENT IN FOREIGN COUNTRIES. 

(1863) 9 M. I. A. 387 (425;. 

EQUITY. 

One 7ohi> seeks equity must do equity — .'Maxim of — 

Applicability of — Void transaction — Moneys received under 
— Restoration of —Inapplicability to ease of. 

In a suit by a minor for a declaration that a moi tgage 
deed executed by him was void and inoperative, and 
should lx delivered up to be cancelled, the defendant- 
mortgagee contended that in any case the Court should not 
grant the plaintiff any relief without making him repay the 
moneys advanced under the mortgage. In support of his 
contention the mortgagee relied upon the maxim that one 
who seeks equity must do equity. 

In overruling the contention their Ix)rdships adopted the 
observation of Komer, L. J., to the following effect : “ The 
short answer is that a Court of Equity cannot say that it is 
equitable to compel a person to pay any moneys in respect of 
a transaction which, as again.st that person, the Legislature 
has tieclaied to be void.” (125-6). (Sir Ford Pc orth.) 
Mohoki Bibee V. DHARMODAS Ghose. 

(1903; 30I.A. 114 = 30 C. 539 (649) = 7 C. W N. 441 = 

5 Bom. L. E. 421 = 8 Sar. 374. 

Sec also ENGLISH DECISIONS — BELLAMY 

Sabine. (1876) 2 I. A. 131 (140-1). 

EQUITY AND GOOD CONSCIENCE. 

JU.STICE, Equity and Good Conscience. 

ESCHEAT. 

■ Brahmin's estate — Claim by escheat to. 

According to Hindu Law, the title of the King Ijy escheat 
to the property of a Brahmin dying without heirs ought, as 
in any other case, to prevail against any claimant who cannot 
show a better title (523-4'. (Lord Justice Knight Bruce.) 
Collector of Masulipatam v. Cavaly Vencata 

NaRRAINAPAH. (I860) 8 M. I. A. 600=2 W. R. 59 = 

1 Suth. 417 = 1 Sar. 752. 

Brahmiifs estate — Claim by escheat to — Basis of^ 

Hindu Law — General or universal laxo. 
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ESCHEAT— (6V//A/.) 

In a case in which the Government claimed to take by 
escheat the propeity of a Brahmin dying without heirs, held, 
that the title of the Crown might be rested on grounds of 
general or univei-sal law (524). 

When it is made out clearly that by the law applicable to 
the last owner, there is a total failure of heirs, then the 
claim to the land, which was his absolute property, ceases to 
be subject to the personal law of the last owner ; and as all 
property not dedicated to certain religious trusts must have 
some legal owner, and there can be, legally speaking, no 
unowned property, the law of escheat intervenes and prevails, 
and is adopted generally in all the courts of the country 
alike. Private ownership not existing, the State must be 
owner as ultimate Lord (525). {Lord Justice Knight 
Bruce.') COLLECTOR OK MaSULIPATAM v. CAVALY 

Vkncata Narkainapah. (1860) 8 M. I. A. 500 = 

2 W. R. 69 -1 Suth. 417-1 Sar. 762. 

Brahmiti's estate taken by escheat by- — Distribution 

of estate among Brahmins — Duty of Cr cion as to — Nature 
and enforceability of. 

Quaere whether Brahminical property taken by escheat by 
the Crown is, in the hands of the King, subject to a trust in 
favour of Brahmins, whether the duty imposed upon the 
King of disposing of the property so taken among the Brah- 
mins is one of imperfect obligation, or a positive trust 
affecting the property in his hands, or, whether, if a 
trust, it is or is not one incapable of enforcement by reason 
of the uncertainty of its objects, and whether there is or is 
not, in this respect, any distinction l^etween sacerdotal 
Brahmins and the ordinary members of the caste (524 ). 
{Lord Justice Knight Bruce.) COLLFXTOR OF MaSULI- 
PATAM 7.', CAVALY VENCATA NARRAINAPAH. 

(1860) 8 M. I. A. 600=2 W. R. 69 = 1 Suth. 417 = 

1 Sar. 752. 

Ceremonies to deceased — Performance of — Duty of 

Crown taking by escheat as to. See HINDU LAW — 

Inheritance — Person taking ky— Ceremonies to 
DECEASED. (1870) 13 M. I. A. 373 (390 1). 

Charge or trust affecting property taken by escheat — 

Binding nature on Crown of. ^ccKscheaT — Crown — 
Heirs— Total failure of. (1876) 3 1. A. 92 f 100)- 

1C. 391 (.401). 

• Claim of, by escheat — Jealousy of Mitakshara as 

regards. 

It is impossible to read the second chapter of the Mitak- 
shara without remarking the extreme jealousy with which 
the Hindu Law regarded the right of the King to take on a 
failure of heirs. The seventh section refu.ses altogether to 
recognise that right where the property was that of a 
Brahmin. Admitting it as to the propeity of the other 
castes, or classes, it expressly says, “ if there be no relations 
of the deceased, the Preceptor, or, on failure of him, the 
Pupil ; ” and again, “ if there be no Pupil, the fellow- 
student is the successor It thus exhausts the relatives and 
then interposes between them and the King three classes of 
heirs not connected with the deceased by bloofi, or partici- 
pation in funeral oblations. The title of the King is after- 
wards stated in column 6 affirmatively, thus, " The King, 
and not a Priest, may take the estate of a Kshatiiya, or 
other person of an inferior tril^, on failure of heirs down 
to the fellow-student.” So Manu ordains ; " But the 
wealth of the other classes, on failure of all (heirs;, the 
King may take ” (463). {Sir James Cohnle.) GkidHARI 
Lall ROY V. The Bengal Government. 

(1868) 12 M. I. A. 448 = 10 W.R. P. C. 31 = 
1 B. L. R. P. C. 44 = 2 Suth. 169 = 2 Sar. 382. 

— Claim of, by escheat — Maintainability — Bandhoos — 

Hxhaustion of three classes of — Necessity — Mitakshara Law. 


ESCHEAT— (C(7///,/.) 

It is admitted that, on the strictest interpretations of 

the Mitakshara, the three classes of Bandhoos must be 
exhausted before the King can take for want of heirs (462). 
{Sir James IV. Colvile.) GridhaRI LALL ROY v. THE 
Government of Bengal. (1868) 12 M.LA. 448= 
10 W.R.P.C. 31=1 B. I*. R. P. C. 44 = 2 Suth. 169 = 

2 Sar. 382. 

Claim of, by escheat — Maintainability — Estoppel — 
Mutation proceedings — Recognition of title of alleged heir 
in — Effect. 

On the death of a Hindu, G, claiming to be his heir, ap- 
plied for mutation of names. A question was thereupon 
raised whether he was the heir of the decease:!, and whether 
the property of the deceased did not pass for want 
of heirs to the Crown. The Board of Revenue, on the 
strength of the opinion of their legal adviser, the Legal Ke- 
membrancer, recognised 6"’/ title, and he was accordingly 
put into possession, or left in possession of the property, re- 
corded as proprietor of the estate in the Collector’s liooks, 
and continued to pay the Government revenue assessed up- 
on it. Subsequently the Government changed its view of 
(j's title, and instituted a suit claiming the property by 
escheat. //cld,th^t the mutation proceedings did not estop 
the Government from bringing the suit, though the effect of 
those proceedings was to determine, if it were previously 
doubtful, the fact of possession (469), (Sir James IV. 
Colvile.) Gridhari Lall Roy v. Government of 
Bengal. (1868) 12M. I. A. 448 = 10 W. R. P. C. 31 = 

1 B.L.R.P.C. 44 = 2 Suth. 169 = 2 Sar. 382. 


Claim of, by escheat — Maintainability — Relation re- 
mote, not falling within category of Bandhoos, or other 
class of heirs specified in Mitakshara — Existence of — 
Effect. 

It is, therefore, unnecessary to consider whether the title 
of any remote relation who could not be brought within the 
category of Bandhoos, or other class of heirs specified by the 
Mitakshara would prevail against that of the Crown (^67). 
{Sir James IV.Colvtlef) GRIDHARI LALL KOV 7'. THE 

Governmen t of Bengal. (1868) 12 M. I. A. 448= 

10 W. R. P, C. 31-1 B. L. R. p. c. 44 

2 Suth. 169 = 2 Sar. 362. 


Claim of, by escheat- — IVaiver by Collector of — 

Validity. 

Held, that the (JoIlecTor had no authority to waive 
the rights to which Government might l)econie entitled by 
escheat (554). {Lord Justice Turner.) COLLECTOR Ol- 
Masulipatam V. Cavaly Vencata Narkainapah. 

(1861) 8 M. I. A. 629 = 2 W. R. 61 - 1 Suth. 476 = 

1 Sar. 620. 

Ejectment suit by, in right of claim by escheat — Jua 

tertii — Plea of — Defendants right to set up. 

In a case in which the possession by a person of the es- 
tate of a deceased Hindu has been recognised by the Gov- 
ernment itself, the Government suing to recover from tha- 
person the estate of the deceased under a claim by escheat 
is in the position of a plaintiff in an ordinary suit in the 
nature of an ejectment. The (iovernment could only re- 
cover by the strength of their own title. Accordingly it 
upon (he Government to prove at lea.st prima facie t la 
the deceased died without heirs; and, on the ot ler 
hand, the defendant would Ix; entitled to defend his pos 
session not only by proof of his own title, but by setting up 
any jus tertii that might exist (469). {Sir James ^ 
vile.) Gridhari Lall Roy t/. Government of Ben- 
gal. (1868) 12 M. I. A. 448 =10 W. B. P.C. 31 

1 B. If. R. P. C. 44 = 2 Suth. 169= 2 Sar. 38^. 

East India Company— Rights of— Onus of 

The Crown has not under the statute, 21 and 2/ vie . 
c. 106, transferring the Government of India to the Crown 
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ESCHEAT-(C^«/^.) 

a higher title than the late East India Company had. If 
the East India Company had claimed lands upon the ground 
of the extinction of the immediate tenancy, they must have 
proved their title in the same manner as a party claiming 
under a remote remainder would have to prove extinction of 
the previous heirs (454). (^Sir Lawrence PeeL') GrIDHARI 

Lali. Roy V. The Bengal Government. 

(1868) 12 M. I. A. 448 = low. R. P. C. 31 = 
1 B. L.R.P. 0. 44-2 Suth. 159=2 Sar. 382. 

Ejectment suit by, in right of claim by escheat — 

Onus on Crtram in — Entire failure of heirs — Proof of — 
A'ecessiiy. 

In this country (England) in a writ of intrusion, or 
ejectment, the Crown must, to take lands by escheat, prove 
that there was an entire failure of heirs, and so also a I/)rd 
of a Manor with respect to copyholds on the death of a ten- 
ant without heirs, and cannot rely upon the want of title 
of the party in possession. The Government must show a 
good title (453 4). (/,(Vy/ Chief Haron.^ Gridhaki l.ALL 
Roy 7'. The Bengal Government. 

a868) 12 M. I. A 448 = 10 W. R. P. C. 31 = 

1 B. L. R. P. C. 44 2 Suth. 159 = 2 Sar. 382. 

//eirs — Total failure of — Right in case of — Charges 


<* 


trusts affecting properly taken — Rinding nature on ('rmoji 

Where there is a failure of heirs, the Crown, by the gene- 
ral prerogative, w ill take the property by escheat, but will 
lake it subject to any trusts or ( harges affecting it (100). 
(Sir James Cohdlel) RaNEK SONE'J' KOW^AR r-. 
MikZA IIiMMirr Bahadoor. (1876) 3 I. A. 92 = 

1C. 391 (401) = 25 W.R. 239 = 3 Sar. 608 = 

3 Suth. 258 = 11 M. J. 149. 

Widow of last male owner — Alienation unauthoris- 
ed by — Impeachment of — Crmo.i taking by e^chezt — Right 
of. 

If. for w’ant of heirs, the right to the property of a Hindu, 
so far as it has not been lawfully disposed of by his widow , 
passes to the Crown, the Crown has the same power which an 
heir would have of protecting its interests by impeaching any 
unauthorised alienation by the widow (553). {Lord Justice 
Turner,) COLLECrOR OE MaSULIPATAM t/. CAVALV 

Vencat.\ Narrainafah. (1861) 8 M. I. A. 629 = 

2 W. R. 61=1 Suth. 476 = 1 Sar. 820. 

Widcnv of last male owner — Alienation unauthoris- 
ed by’^J mpeachment of — Crown taking by escheat — Right 
^f — Estoppel — CollectoPs acts amounting to — Advice by 
him to 7oidow to enter into arrangement with creditor and 
sanction of arrangement by him — Effect. 

In a suit brought by the Collector of Masulipatam for the 
recovery of a zemindary, claiming the same on behalf of 
the Government of Madras, as an escheat to which the 
Crown became entitled on the death of the widow' of the 
last male Zemindar, the defendant contended that he had a 
title to the zemindary, paramount to that of the Crow'n by 
virtue of a Razinamah executed in his favour by the widow 
^ n utale Zemindar in her lifetime. The question wa.s 
whether the Crown was estopped from asserting its right of 
e^'heat by the acts of a former Collector, and the sanction 
given by him to the Razinamah. 

The defendant’s father had, during his lifetime, made 
advances to the widow, and had obtained a decree for the 
amount of the debt. After his father’s death, the defend- 
ant had taken out execution on that decree, and was about 
to have his claim .satisfied by sale of the zemindary, as pro- 
vided for in the decree. The execution was intrusted to the 
Collector to enforce. The then Collector advised the widow 
to the effect that unless she made an arrangement with the 
defendant, the estate would l)e sold. To stay the execution 
of the decree the said Razinamah was entered into by the 


ESCHEAT— 

widow. The Razinamah w'as in the nature of an agreement 
for the payment of the judgment debt by instalments, with 
stipulations that if default were made in the payment of any 
instalment, the whole sum should become due, and that the 
judgment creditor should be put into posse.ssion of twelve 
out of the fourteen villages comprising the zemindary (which 
were to iinpledged to him), and should, on her death, 
j take possession of the two other villages, and hold the whole 
zemindary as his ab.solute estate. The terms of the Razi- 
namah were immediately communicated to the then Collec- 
tor. He sanctioned the same, and the execution wa.s in 
consequence dropped. No instalment was paid by the widow, 
nor yet was posse.ssion taken under the Razinamah in her 
lifetime. The defendant alleged that it was by reason of 
an order of the Sudder Court, suspending the execution of 
the Razinamah, in consequence of proceedings in another 
suit, that he failed to get possession. 

Held, that the Crown was not estopped by the act of the 
former Collector from disputing the title asserted by the 
defendant under the Razinamah (553). 

The principles of estoppel do not support the contention 
of the defendant. On every reasonable presumption the 
facts relating to the creation of the original debt were known 
U) the defendant, or to the original plaintiff in the suit whose 
judgment he was enforcing. The Collector would have no 
I necessary knowledge on the subject ; nor is he proved to 
j have had actual knowledge. The threatened .sale in exe- 
cution could only be of the widow’s right, title and interest 
in the estate, and the then Collector’s advice to the widow to 
avert it by entering into an arrangement with the defend- 
ant was not a statement at variance with the true state of 
things. The Razinamah into which she entered, might, 
for aught that appeared, l>e satisfied by payment of the in- 
stalments in her lifetime (553-4). {Lord Justice Turner.) 

Collector ok Masulipatam Cavaly Vencata 
Naurainapah. (1861) 8 M. I. A. 629 =2 W.R. 61 = 

^ 1 Suth. 476 = 1 Sar. 820. 

Widcrw of last male owner — Debts properly charged 

on estate by^Binding nature of, on Crerwn takin<r bv 
escheat. ^ ' 

The Crown’s claim to take by escheat the estate of a 
Brahmin on the death of his widow on the ground of failure 
of heirs ought to prevail, unless it has been absolutely, or 
to the extent of a valid and subsisting charge, defeated by 
the acts of the widow in her lifetime. In the latter case 
the Government will be entitled to the property subject to 
the charge (527). {Lord Justice Knight Bruce.) COL- 
LECTOR OK Masui.ipatam V. Cavaly Vencata Nar 
Rainapah. (1860) 8 M.I.A. 600 = 2 W.R. 69 = 

1 Suth. 417 = 1 Sar. 762. 

Widow of last male owner— Debts properly charged 

on estate by— Payment of— Onus of proof of. See HINDU 

Law— Widow— DEBT properly charged on es'pate 
BV. (1867) 11 M.I.A. 619(633). 

Zemindar— Rights of — Zemindari tenure carved 

out of— Death of teuurediolder -without heirs— Escheat in 
case of. 

The principles of English feudal law are clearly inaoDlica- 
ble to a Hindu Zemindar (lOl), 

Held, therefore, that on the death without heirs of a 
tenant under a mokurrari istimraree pottah. the Zemindar 
was not entitled by escheat to the possession of the land 

comprised in the pottah, though the mokurrari was carved 

out of his zemindary, and a rent was reserved under the 
pottah (101). {Sir James W. Colvile.) RanEE Sonft 
KOWAR V. Mirza Himmut Bahadoor. 

(1876) 3I.A. 92=1 C. 391 (402) = 26 W.R, 239 = 

3 Sar. 608 = 3 Suth. 268 = 11 M. j, 140 
_ —On the death without heirs of the grantee under an 
absolute qnd hereditary mokurrari tenure cqrvecl out of a 
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ESCHEAT— (OwAA) 

zemintliiry, the question arose whether the right to the 
possession of the land reverted to the original grantor, or 
whether the tenure escheated to the Crown. 

Held, that the Crown, by the general prerogative, took 
liie property by escheat, subject to the payment of the rent 
reserved upon it (lOO). 

The fact that the mokurrari was not an independent 
zemindary, but was carved out of a zemindary does not vest 
a right of reversion in the Zemindar. The mokurrari was 
clearly an absolute interest. It was also an alienable in- 
terest. It might have been seized and sold, under Act X of 
1859, even in a suit for rent. It couKl not have been for- 
feited for non-payment of rent, for in such a case the 
Zemindar could only have caused it to be seized, put up for 
sale, and sold to the highest bidder. It is, therefore, pro- 
perty which might have passed to any purchaser, whatever 
iiis nationality, or by whatever law he was to be governed. 
It cannot be successfully argued that, having so passed, the 
estate would have determined upon the death of the grantee 
(supposing it liad been sold in her lifetime) without heirs ; for 
the grant contains no provision for the lessee of the estate 
created in such event. Tlie lands did not, therefore, revert 
to the Zemindar in the proper sense of the term (lOO-l;, 
The Zemindar is not also entitled to take the tenure by 
esclieat. There is no authority upon whick the power of 
taking by escheat can l>e attributed to tlie Zemindar. The 
principles of English feudal law are clearly inapplicable to a 
Hindu Zemindar ( 101). {Sir James IV, Colvile.) RaNEK 

Sonet Kowak v . (VHrza Himmut Bahadoor. 

(1876) 3 I.A. 92 = 1 C. 391(401 2) = 26 W.R. 239 = 

3 Suth. 258 = 3 Sar. 608 = 11 M. J. 149. 

ESTATE. 

Devolution of — Legal course of — Alteration of — 

Legality of. See HINDU LAW— INHERITANCE— LEGAL 

COURSE OF— Alteration ok. 

^Law — Estate not recognised by — (beation of— Valid- 
ity. See Law— Estate no'e recognised by. 

^Legal and equitable estates — English law distinction 

between — Inapplicability in India of. AVi- ENGLISH LAW 
— LEGAL ANT) EQUITABLE ESTATES. 

(1872) Sup. I.A. 47(72). 

Hindu Law— Estates recognised by. See HINDU 

Law— Estates. 

Mahomedan Law— Estates recognised by. See Maho* 

MEDAN Law — estates. 

Personal and real estates — English law distinction 

between — Applicability in India of. See ENGLISH Law — 
PERSONAL AND REAL ESTATES. 

(1878) 5 I.A. 116 (126;= 3 C. 806 (814). 

Quality of — Alteration by law of . 

The quality of an estate might doubtles.s be altered by a 
law (115). {Sir Arthur f/obhouse.) MU'iTU VaDUGA- 
NADHA TEVAK V. DORASINGA Tevar. 

(1881) 8I.A, 99=3 M. 290 (307) = 4 Sar. 239. 
ESTATE OF THE NAWAB OF CARNATIC, ACT 
XXX OF 1858. 

Remedy given by — Debts to 7vhieh, limited — Proof of 

— Onus on claimant — Quantum. 

Act XXX of 1858 not only limits the extraordinary 
remedy which it gives, to certain defined classes of debt, 
but throws upon the claimant more than the ordinary bur- 
den of proof, compelling the holder of any acknowledgment 
or security to prove the actual consideration for it; and 
those claiming the price of goods delivered, to prove the 
fair and actual value of them. In the exercise of this sta- 
tutory and peculiar jurisdiction, the court is almost bound 
to insist on the utmost strictness of proof. Ghoolam 
MOdRTOOZAH khan BAHADOOR v , GOVERNMENT. 

(1863) 9 M.I.A. 466 (475, 478) = 1 W.R. P.C. 47 = 

1 Suth. 513 ? Sar. 23. 


ESTOPPEL. 

See Evidence Act, S. ll5. 

EVIDENCE. 

Accomplice, 
accounts, 
account Books. 

ACTS of Parties — Words alleged to be used by 
them at time ok. 

Admissibility ok. 

Admission. 

Admission ok. 

Adoption. 

Afkirmative Proposition —Proof of. 

Age. 

AITENABILITY OK PROPERTY— CUSTOM AGAINST. 

Ante-nuptial Agreement. 

Appeal. 

Award— Validii'y ok— Question as to, between 

plaintiff AND DEFENDANT — EVIDENCE. 

Benami Transaction, 
best Evidence Rule. 

BiK'i H —Date of. 

Borrowing— Terms ok— Reasonableness and 
Propkie'J'v of. 

Boundary, 
boundary Dispute. 

CHirr.AS. 

Circuit Commiitee— Records ok. 
Circumstantial Evidence. 

Civil Suit— Criminal Proceedings prior. 

CO-DEFENDANTS. 

Collector— Proceedings before— Evidence in, 
OR Information obtained at— Aumi.ssibieitv 
IN Civil suit of. 

Commission. 

commissioner for taking. 

Compromise. 

conflict ok— Judgaientin case or. 
conjecture. 

Connected suits— evidence in one ok. 
consideration ok Cask on. 

Contemporaneous Wruten Statements of 
Parties. 

Contract. 

Contradiction in— Indian Casks. 

Criminal Case. 

Criminal Procedure Code — S. 145. 

Cross-suits— Evidence in one ok. 

CusroM. 

Date — Nai ive and Enc.lish Dates. 

Death —Date ok. 

Debt. 

Deceased. 

Deed. 

Defendant. 

Deposition— Heading of. 

Direct and I^ositive Evidence — Cikcum.stantial 

Evidence. 

Discrepancies in Honest Cases. 

Divorce. 

document. 

Embezzlement. 

False Evidence. 

Frauds— Participation in a series ok. 

Girl. 

Hearsay evidence— Admissibility of. 

Hindu — Concubine kept by. 

Hindu Testimony. 

HONE.ST Cases — Discrepancies in evidence in. 
Impartible estate. 

Inam Commission, 
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INAM Register. 

Inadmissible Evidence. 
iNHERi'j ANCE— Custom of. 

Insanity. 

ISSUMNOVISEE RETURNS. 

Judgment not ifUer partes. 

Judicial Officer— Information of, 
l.ANDLORD— T enants different of different 
PARCELS OF land— Ejectment Suit single 
against. 

Landlords— Dispute bei'ween. 

I.egitimacy. 

Litigation. 

loan. 

Lunacy. 

Mahalwar Register. 

Majority of Girl. 

Malicious Prosecution. 


Map. 

Marriage. 

Mutation Proceedings. 

Na'iivesof High Rank— Appearance in ('oukr. 
Native Palace— KA crnoNS in. 

Native Testimony. 

N EGtrn able I nstr u m ent. 

Non-production of available. 


Official— Embezzlemen'i by — Suit ailmnsi 


SUREI’Y FOR OFFICIAL IN RESPECT OF. 


Officials. 


Opponent. 

Opportunity to adduce— Refusal of— Pi.ea in 
APPEAL of. 

Oral agreement. 

Oral Evidence. 

Parts of — c.'onsideration of each of, by itself. 
Party. 

Payment. 

Pedigree. 

Perjury and Forgery. 

Permanent Seitlementof 1793— Land whe'i her 

INCLUDED IN, OR NOT. 

Person present in court but not examined as 
A Witness. 

Pleadings— Allegations in. 

Possession. 

PO'ITAH. 

Power of aitoknev. 

Privy Council appeal. 

Probabilities. 

Proceedings not inter partes — admissibilh v of. 
PRODUCIIONOF available. 

Profit for purposes of income i ax. 

Property. 

Puberty of Girl. 

I'VMASH Accounts. 

Pymash Proceedings. 

Quantum of— Sufficiency of— Objeciion to. 
Kailway Company. 

RECEIPI'. 

Recent Happenings. 

Rejection of entire. 

Relationship. 

Rent. 

Revenue Officials, 

Rules of, adoi>ted in one ('ountrv. 

Seals. 

Secondary Evidence 
Service Tenure. 

Settlement Records. 

Settlement Register. 

Sham Document* 


EVIDENCE— ) 

Son and Heir of Deceased. 

Specul.^tion. 

, Sraddh— Performance of. 

Suits not inter Finding of fact in one of. 

Survey. 

Survey Award. 

Survey Map. 

Survey Officers— Reports of. 

Survey proceedings. 

Survey and Slitlement Register. 

Suspicion. 

Tampering with— Fraud in. 

Tenure— Incidents of. 

Thakbust Map. 

Thakbust Proceeding. 

Thak Khasra. 

Thar Map. 

Title. 

Transaction. 

Witnesses. 

Accomplice. 

Evidence of. See ACCOMPLICE AND EVIDENCE 

Acr, s. 1 14, III. {h). 

Accounts. 

.Adjustment of — Document ])y party amounting tr — 

Signature in— Proof of. EVI1 )F:nce— DOCUMEN' i — 

Signature in- Proof of. (1875) 23 W. E. 390 

Forgery of — Perjury supporting — Imputation of — 

Evidence to support necessary. See ACCOUNTS — FORGERY 

OF — Perjury supporting. 

(1898) 25 I. A. 225 (234-6) = 26 C. 11 (23). 

Forgery detailed of — Difficult to accomplish and 

easy to expose. See ACCOUNTS— FORGERY OF — DETAILED 

Forgery. (1898) 25 I. A. 225 (235) = 26 C. 11 (23-4). 

I'raud by manipulation of — IToof of — Mode of. See 

Evidence— Embezzlement— Treasurer. 

(1874) 14 M. I. A. 86 (92-3). 

Inspection of, referred to officer of Court — Report of 

Inspector — Admissibility in evidence of — Weight due to. 
See .ACCOUNTS— INSPECI'ION OF, El'C. 

(1866) 6 M. I. A. 88 (95). 

Keeping of — Habit of Indians as to. See ACCOUNTS 

—Keeping of. 

Production of — Time for — Extension of — Discretion 

as to — Interference in appeal with. .SVt' ACCOUNTS — PRO- 
DUCTION OF. (1866) 10 M. I. A. 490 (607). 

Rejection in appeal of— Propriety — Conditi<ins. See 

ACCOUN'IS -APPEAL — REJEC'PION in. 

(1898) 25 I. A. 226 (234) - 26 C. 11 (22). 
Account Books. 

Sec ACCOUNT HOOKS AND EVIDENCE ACT— S. 34, 

Acts of Parties— Words alleged to be used by them 

at time of. 

Weight to he attached to — Preference^ 

In a case in which the question was whether the defend- 
ants or those under whom they claimed held the suit pro- 
perty in their own right or as the agents of the plaintiff, it 
appeared that two persons under whom the defendants 
claimed actually conveyed the property as their own, a 
circumstance which was utterly inconsistent with the plain- 
tiff’s case. The plaintiff, however, adduced evidence to 
shew that alK)ut the very times that those persons conveyed 
the proi'erty as their own, they made declarations admitting 
the title of the plaintiff. 

Held, that it was impovSsible to suppose that, when they 
were acting as owners, and in their own ri,^ht, they should 
be admitting to witnesses that they had no right at all. 
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EVIDENCE— 

Acts of Parties — Words alleged to be used by tbem 
at time of — {Contd,') 

Much greater credence is to be given to their acts than to 
their alleged words, which are easily mistaken or misrepre- 
sented. (/)//'. Barou Parke.^ MeEK USUD-OOEEAH v. 
MU.S.SUiMAT Eeeby Imaman. 

(1836) 1 M. I. A. 19 (42-3) = 6 W. R. 26 = 1 Sar. 89 = 

1 Suth. 46. 

Admissibility of. 

English icchuical rules — App! ieutiou of — /w- 

propriety of. 

With regard to the admissilnlity of evidence in the Native 
Courts in India, we tliink that no strict rule can be pres- 
cribed. However highly we may value tlie rules of evidence 
as acknowledged and carried out in our own C'ouits, we 
cannot think that those rules could be applied with the same 
strictness to the reception of evidence before the Native 
Courts in the Kast Indies, where it is perfectly manifest the 
practitioners and Judges have not the same intimate acquain- 
tance with the j)rinciples which govern the reception of 
evidence in our own tribunals ; we must look to tlieir 
practice, we must look to tlie essential justice of the case, 
and not hastily reject any evidence, because it may not be 
accordant with c^ur own practice. We must endeavour, as 
far as the materials will allow us, having received the 
evidence, to ascertain what weight ought properly to be 
ascribed to it, and more especially, where we find that it 
has been the practice of the Court to receive documentary 
evidence, without tlie strict proof which might here be con- 
sidered necessary, we must not reject that evidence ; indeed, 
the consequence of so doing must inevitably be, if the strict 
rule were adhered to, to reject the mo5A important evidence, 
not only in this case, but almost in every other ( 137-8). 
{Dr.Lushifigto9i.) UNIDE KAJAHA KAJE BOMMAKAUZE 

Bahadur v, Pemmasamy Venkatadry Naidoo. 
.(1868) 7 M. I. A. 128 = 4 W. R. 121 = 1 Suth. 300 = 

1 Sar. 637 

• 

{Lord ICifigsdimm.) NaRAGUNTY EUTCHMEE- 

DAVAMAH 7'. VENOAMA NAIDOO. 

(1861) 9 M. I. A. 66 (90) = 1 W. R. P. C. 30 = 

1 Suth. 460 = 1 Sar. 826. 

{Lord HoiherUy, L. C.) FORESTER SECRETARY 

OE State for India. (1872) Sup. I. A. 10(22) = 

12 B. L. R. 120 = 18 W. R. 349 = 3 Sar. 1 = 

1 P. R. 1872 = 2 Suth. 628. 

Admission. 

— ~ — See Admission and Appeal — Admission. 

Admission of. 

-Application for^ at late stage of the case — Onus on 

applicant in case of — Diligence due — Proof of — Failure — 
Effect. 

When application is made at a late stage in the case to 
put in evidence res nendter ad notitiam perventa, one of the 
primary duties of the applicant is to show that it was owing 
to no want of diligence on his part that the matter was not 

discovered before. 

Their Lordships declined to admit the document the 
admission of which was applied for on the ground that that 
burden on the applicant had only been imperfectly dis- 
charged. {Lord Phillimore.) KaCHIREDDI NaGIREDDI 
V. Narayanareddi. 

(1926) 25 L. W, 400 = 38 M. L. T. (P. C.) 67 = 
(1927) M. W. N. 190 = 100 I. 0. 77 = 46 C. L. J. 308 = 

29 Bom. L. E. 786 = 31 C. W. N. 245 = 
A. I. E. 1927 P. C. 27 = 62 M. If. J. 492. 


EVIDENCE— (Crv//./.) 

Admission of— {Contd.) 

Effect of — Admi.ssion for one purpose is admission 

for all purposes. {Lord Macnaghtenf) B.ANK OF BOMBAY 

7\ Nandeae Thackerseydas. (1912) 40 I. A. 1 (9) = 
37 B. 132 (137) = 17 C. L. J. 146 = 17 C. W. N. 358 = 

12 M. L. T. 646 = (1913) M. W, N. 29 = 
15 Bom. L. R. 1= 24 M. L. J. 176. 

Inrproper admission — Impropriety of. MOHUR 

.Singh v. Ghuriba. (1870) 6 B. L. E. 496(499) = 

16 W. R. 8 = 2 Sar. 616 = 2 Suth. 379. 

Improper admission or improper rejection — New trial 

on ground of — Grant of — Conditions See PRACTICE — 

NEW Triae— Evidengk. (1849)5 M. I. A. 43 (67 8). 

P uad m issihle e^ddcnce — Admission of — Evil con- 

Si’(/ut’nces of. 

The evil conse(|uenct‘s (»f the admission of legally inadniis- 
.sible evidence i.s not merely that it prolongs litigation, and 
increases its cost, but that it may unconsciou.sly lie regarded 
by juilicial minds as corroboration of some piece of evidence 
legally atlmis.sible and thereby obtain for the latter quite 
undue weight and significance. {Lord Atkinson.) MUSAM- 

i\E\'i‘ Ai'kea Begum r-. Mahomed Ibrahim Rashid 
Nawab. (1916) 6 L. W. 26(29)- 

U917) M. W. N. 261 = 21 C. W. N. 345 = 36 I. C. 20 = 

10 Bur. L. T. 79. 


luadmissilde evidence — Admission of — Objection to 

Eiiilure to raise — Effect. 

The erroneous oiiiission before the Commissioner and the 
Di.strict Court to object to the admission of evidence which 
accoiding to law is not relevant does not make it relevant 
and their Eordships must in this appeal, as the High Court 
should have done, entirely disregard it (1 16). {Sir Richard 

Conch.) Miller 7'. Babu Madho Das. 

(1896) 231. A. 106=19 A. 76 (92) = 7Sar. 73. 

-Hearsay— I'he fault of an advocate in not objecting 

to tlie admission of merely hearsay evidence cannot so alter 
its cliaracter a.s to convert it into corroborative evidence. 
{Lord Darling.) ElM Yam HONG v. LAM CHOON & CO. 
(1928) 29 L. W. 520 = 47 C. L. J. 288 = 107 I. 0-467 = 
30 Bom.L.E. 757=A.I.E. 1928 P.C. 127 = 56 M.L.J. 88. 


Inadmissible evidence — Admission of — Propriety 

Opposite party adthicing evidence equally inadmissible. See 
Evidence— Document — Inadmis.sible documents. 

(1902) 30 I. A. 27 (33-4) = 25 A. 143(153). 

Irregularity in — Waiver of — Objection to, in appeal 

— Maintainability. Sec C. P. C. OF 1908 — O. 2, 

Landlord. (1919) 47 1. A. 76 (86-7) = 43 M. 567 (678). 

Material evidefice — Admission of all—^Conrts duty. 

Justice requires that all the evidence material to the issue 

which the parties may desire to adduce should be receive 

before the rights of the parties are disposed of, and their 

Eordships fully adhere in that respect to the principle on 

which the case in 2 M. 1. A. 424 proceeded. {Lord Justtce 

Turner.) MODEE KaiKHOOSCROW HORMUSJEE ^ 

COOVERBHAEE. (1856) 6 M. I. A. 

4 W. E. 94 = 1 Suth. 268 = 1 Sar. 662. 

Adoption. 

Hindu Law— Adoption— Proof of. See HINDU LAW 

Adoption. . . . 


Pnnehayet report ancient, made at i'fflf'^ 

ancestors of parties and signed by them—Admissihthty of 

Where the question for decision was whether or not ^ a 
ancestor of plaintiff, was adopted by one held that a 
punchayet’s report made in 1819 and preserved jn - 
tor’s Office which after a minute local 
history of the family stated its pedigree including the ad p 
tion of .y, and was signed by the ancestors of the parties 
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EVIDENCE- 
Adoption — {Contd.) 

was conclusive evidence in favour of the adoption notwith 
standing that the question of adoption was not the point in 
dispute before the punchayet and that the report had other- 
wise been tampered with. {Lord Hobhotise,) AjAKSlNG 7*. 

Narabhau Valad Dhansing Raul. 

(1898) 26 I. A. 48 (63) -26 B. 1 (7-8) =3 C. W. N. 130 = 

7 Sar. 443. 

Affirmative proposition— Proof of 

Contradictory negative proposition — Witnesses c!e|x>s- 

ing to a — Kvidence of, not reliable — Proof of, not enougli to 
establisli aiHrniative proposition. {Lord AtAinson.) Sui- 
MAT! SaKAT KuMARI DaSI V. AMULLVADHAN KUNDU. 

(1922) 17 L. W. 481 (483)- 
A. I. R. 1923 P. C. 13 = 32 M. L. T. (P. C.) 137 

37 C. L. J. 501 = 25 Bom. L. R. 548 - 
(1923)M. W.N. 392 721,0.632. 

Age. 

Application to courts for return of documents^ as a 

major — Court treating applicant as a major y on roidcncc 
of his Valiil that he had attained majority— Wil ue of. 

In a suit instituted on the I 8 th of August, ltSS2, tlie 
question was whether the plaintiff hatl attained liis majority 
more tlnin one year liefore that lime. 

It appeared that an application was made for the return 
of dcKuments, which was pre.sente I by a pleader ; and in 
that application the plaintiff was made to state, or stated 
“ I have attained my majority since 1S80, and have been 
personally transacting my own affairs.*' Upon tliat appli- 
cation, after a report was made to the Judge l)y the record- 
keeper, an order W’as made that the documents should i)e 
returned on the petitioner having attained his majority. 
The pleader who was employed to present the petition was 
examined as a witness, and he appeared to have asked to 
see the petitioner, and saw him. He .said that the plaintiff 
on that occasion told him that he had attained majority. 

Held that that supported the conclusion of the Sub-Judge 
that the plaintiff had attained his majority more than one 
year before suit (204). 

It is suggested that the plaintiff had then in his mind the 
age of 18, but it is not to be supposed that the pleader, who 
no doubt was acquainted with the law did not consider that j 
the projjer age to be attained was twenty-one, and certainly 
a judge whose duty it was to see that the plaintiff was enti- 
tled to have back the documents would have to consider 
whether it was true or not that he had attained his majority 
(204). {Sir Richard Couch.) MUNGNIUAM MaRWARI 

V. Mohcnt Gursahai Nund. (1889) 16 I. A. 195 = 

17 C. 347 (360-1) = 6 Sar. 463. 

■ — Birth — Date of — Plaint allegation as to — Statement j 

on oath made at settlement of issues — Discrepancy heitueen. 

In a case in which the question was as to the date of , 
birth of the plaintiff, his plaint and his witnesses stated that 
he was born on January 4 ; while he himself, in his state- | 
ment on oath, made at the time of the settlement of the 
issues, stated that he was born on January 6 . Either date | 
was equally good for his case. The Court of appeal com- ' 
mented upon this matter unfavourably. 

Their Lordships, on appeal, observed that plaintiff could 
not himself know on which day he was born, and if he made 
•some error or misstatement to that very trifling extent it I 
would not destroy his case (288). {Lord PhillimoreS 
Banwari Lal V. Mahesh. (1918) 46 I. A. 284= ' 

41 A. 63(67) = 21 O. C- 228 = 23 0. W. N. 677= ' 

(1919) M. W. N. 490 = 49 I. C. 640. 

Birthday books— -Entries in. 

On an i^ue relating to the age of the appellant, her grand- 
motlier, who was examined for her, spoke to the date of her 

66 


EVIDENCE— 

Age — {Contd 1) 

birth, and produced birth-day books which contained an 
entry of the appellant’s birth at the date spoken to by her. 
I he evidence showed a practice to make entriss of dates of 
births in books in order to obtain the opinion of astrologers 
as to good or ill fortune. 

Held that under the Straits Settlements Ordinance No. 3 
of 1893, which was identical with the .sections of the Indian 
Evidence Act bearing on the point, the birth-day books, if 
the parol evidence concerning them was accepted, were 
clearly admissible. {Sir Arthur Channell .) CHUAH HOOI 
Gnoh Neoh 7'. Khaw Sim Bek. 

(1916) 19 C. W.N. 787 (790)- 31 I. C. 637. 


Deposition in prior suit — Heading of —Age gii'eu in 
—H,7'identiary value of— Duty to explain. 

The plaintiff statetl in his plaint that he attained majority 
in January, 1880. that is. when he completed his age of 18 
years. The question was as to the truth of that statement. 

Examined as a witness in another case at a time when he 
liad no idea of bringing such a suit, the plaintiff had, how- 
ever, statetl hi> tlien age to be 25 yc.ars, anti distinctly saitl 
that he was a minor up to 1879, that is, until he conipletet! 
the age of 21 . 1 he statement was a deposition which he 

made in that suit, and in that deposition there w.is this 
statement “-My name is 6 ', father’s name J/, age 24 years.” 
1 he plaintiff ditl not go into the box and explain away his 
previous statement, though the trial Judge remarked that it 
would be satisfactory if the plaintiff himself was examined. 

Held that tlie trial Jutige had properly attached consi- 
derable importance to that previous statement ( 202 ). 

It was urged that the heading of a deposition of this kind 
is not of much importance ; that tire statement of the age by 
a witness is taken down in such a way that little weiglit 
ought to be attachetl to it. I'he answer to that seams to be 
that if the plaintiff niatle this stateaient without considering 
uhat liis age was, or made it in a lose and informal manner, 
he might have come forward as a witness, or been produced 
as a witness by his legal advisers and explained it. He 
might have shown how it was that he came to allow his age 
to be put down at twenty-four years, when, according to his 
piesent case, he was some three or four years younger at 
that time and would be nineteen or twenty (202), {Sir 
Richard Couch.) MUNGNIRAM MARWARI v. MOHUNT 
Gursahai Nand. (1889) 16 I. A. 195 = 

17 C. 347 (358-9) = 6 Sar. 463. 

See also EVIDENCE — DEPOSITION. 


Doctor's certificate — Declaration of party concerned 

before Magistrate based on. 

A doctor gave a certificate stating that in his opinion A 
was of the age of 21 years, On examination, he said that 
lie formed the opinion that A was 21 , judging by his teeth, 
his appearance, and his voice. Held that such a certificate 
was worthless (260). 

It is in truth not a certificate, but only an assertion of 
opinion (260), 

Held further that a declaration made by A before a 
Magistrate to the effect. “ By the certificate of Dr. Bright, 
hereto annexed and marked ‘ ^ I balieve I am over 21 
years of age,” was of no greater value than the certificate 
itself (260-1). 

Held that proof of the age of A was not advanced by 
such documents (261.) {Lord Shaw j) MaHOMED SyedOL 
.ARIFFIN Vy YEOH OOI GaRK. 

(1916) 43 I. A. 256=21 C. W. N. 257 = 
(1917) M. W. N. 162 = 19 Bom. L. B. 167 = 39 I. C. 401. 

Family record of date of birth — Entry by father in 

See STRAITS SeITLEMENTS EVIDENCE ORDINANCE— 

32 (5). (,1916) 43 I. A. 266 (261, 263). 
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EVIDENCE— 

Age — {Coiitd.) 

Mohitnt — Age of^ at date of deed hy predecessor of^ 

appointing him successor — -13 only or nearly IS — Descrip 
tion in deed of snccessor as m >re competant to manage 
affairs than other disciples — Guardian not appointed oy deed 
— Evidentiary 7'aln^ of. 

A hibbananiah by which //, the then mohunt of a muth 
appointed the plaintiff to l)e his successor, stated, as a 
reason for the selection of the plaintiff, that “ no one out 
of //’s old disciples is intelligent and clever enough to dis- 
charge and manage the zemindari, village, and Court 
affairs, and the affairs relating to the gaddi of mohunt- 
shipd’ and that the plaintiff “ is competen* to manage the 
zemindari, village, aiul Courts affairs, as the holder of the 
estate to be left, and the guddi of mohuntship.” 

In a suit subsequently instituted by the plaintiff he gave 
an age at the date thereof which would make him only a 
youth of 13 at the date of the hibbanama. The defendant’s 
contention was that at the date of the hibbanama the 
plaintiff was very nearly ailainlng the age of IS. 

Helds that the language of the hibbanama quoted above 
together with the fact that no provision was made therein 
for the appointment of a guardian for plaintiff was not 
consistent with the plaintiff’s case, although it might be 
consistent with that of the defendant, and that the hibba- 
nama therefore threw some light upon the ciuestion of the 
age of the plaintiff (203). (^Sir Richard Conch.) MUNd- 
NIKAM MAUWAKI 7'. MOHUNT GURSAHAI NUND. 

(1889) 16 I. A. 196=17 C. 347 (359 60) = 5 Sar. 463. 

Oral ci'idence as tOs given after long lapse of time — 

Contemporaneous statements ma le without any possible 
motive for misrepresenting facts — Conflict between — Pre- 
ference, 

Oral evidence as to the age of a person given after a 
long lapse of time cannot be held to be conclusive. Such 
evidence is always far less reliable than contemporaneous 
statements made without any possible motive for mis- 
representing the fact-', {Lord Salvesen.^ SaDIO AI.IKHAN 
7'. KISHOKI. (1928) 26 A. L. J. 685 --47 C. L. J. 628 = 
32 C. W. N. 874 = 6 O. W. N. 547-28 L. W. 17 = 
109 I. C. 387 (2) = 30 Bom. L R. 1346 = 
A. I R. 1928 P. C. 152 - 55 M. L. J. 88 (94). 

d Voman — Age of — H nsbaiuV s afida^'ii as tOs sworn 

to before dispute — Admissibility of. 

On an issue as to the age of a woman, held that an 
affidavit sworn to by her husband previously could not have 
been admissible as a material document if the deponent had 
not been called or if his parol evidence had not been 
admissible, but that, as he was called ami his statement as 
to his wife’s age w'as adnii'^sible, he could not have been 
prevented from saying that he had sworn to the same date 
before the question in dispute arose, and that that was the 
materiality of the affidavit (790). {Sir Arthur Channel.) 

Chuah Hooi Gnoh Neoh V. khaw Sim Bee. 

(1915) 19 C. W.N. 787=311. C. 637. 

'Woman — Age of — Husband's parol evidence as to — 

Admissibility and value of. 

On an issue as to the age of the appellant, held that the 
parol evidence of the husband was admissible under the 
Straits Settlements Ordinance No. 3 of 1893 for what it was 
worth (which, of course, was very little). {Sir Arthur 
Channel:) CHUAH HOOI GnOH NEOH 7 c KHAW SlM 

Bee. (1915) 19 C. W.N. 787 (790) = 31 I. C. 637. 

Alienability of property— Custom against. 

Evidence of — Instances of alienation— Absence of — 

Value of. See HINDU LAW— CUSTOM— AMENABILITY 
OF PROPERTY — CUSTOM AGAINST. 

Ante-Nuptial agreement. 

See ANTE-NUPTIAL AGREEMENT. 


EVIDENCE— (C^;//r/.) 

Appeal. 

Under Appeal. 

Award— Validity of— Question as to, between 
plaintiff and defendant— Evidence. 

Decree obtained on foot of award by third party 

against plaintiff and defendant — Admissibility. Sec ARBI- 
TRATION— Award— VALIDITY OF — Question as to, 

between plaintiff and DEFENDANT. 

(1894)21 I A. 148 (168)= 17 A. 1 (14). 

Benami transaction —Evidence of. Ste BENAMI — 

Evidence. 

Best evidence rule. 

.Applicability in India of. 

There seems to be no reason for assuming that a rule 
requiring the best evidence pro:lucible to l)e produced has 
no application to courts of which the Judges may be pre- 
sumed to be, for want of piofe.ssional training, less capable 
than they are elsewhere of weighing ihe effect of evidence 
(21). {Lord Hatheriey, / . C.) FORESTER 7'. SeCKE'I'ARV 

OF State for India. (1872) Sup. I. A. 10= 

12 B. L.R. 120 - 18 W. R. 349 3 Sar. 1 = 

IP. R 1872 = 2 Suth. 628. 


('ompl iance with — A\'cessity. 

C^msiderable, and ijerhaps undue laxity in admitting 
documents has been somoiime.s allowed by the Indian 
Courts : but their Lordship-i consider that, whilst it may not 
be tiesirable, in all cases to apply strict and technical rules 
to the admissibility of evidence in the courts in India, the 
substantial principles on which the authenticity and value of 
all evidence rest should be observed. One of these principles 
is that the best evidence of which the subject is capable 
ought to be produced, or its absence reasonably accounted 
for or explained befoie secondary and inferior evidence is 
received. {Sir iXfantagne E. Smith.) RaMALAKSHMI 
AMMALt/. SiVANAN'I'HA PERUMAL SF/rHUKAYER. 

(1872) Sup. I. A. 1(4 5) = 17 W. R. 563 = 2 Suth. 603 = 

12 B. L.R. 396 = 3 Sar. 108 = 14 M. L A. 570. 


Birth — Date of. 

(AVc also Evidi:nce— Age). 

E^ndence of — Lapse of time — Effect — England and 

I iidi a — Di sti ncti on . 

In India it is no doubt difficult to prove .such facts as the 
date of birth, after a lapse of many years, and it would be 
unreasonable lo require such a class of evidence as would 
justly be demanded in England. But the evidence must he 
such as to carry reasonable conviction to the mind. {Sir 
Arthur Wilso/i.) .A,RA HEtiAM 7'. N.ANHI BEGAM. 

(1906) 34I.A. 1(4) = 29 A. 29 (33) = 1 M. L.T. 429^ 

5 C.L.J. 4-llC.W.N. 130 9 Bom. L.R. 80- 

17 M.L.J. 32. 

F'amily record of date of birth — Entry by father in. 

See Straits Settlements Evidence Ordinance— 
S. 32 (5). (1916) 43 I.A. 266 (261. 263). 


Proof of Quantum. 


In this case the question was whether the plaintiff had 
shown by sufficiently trustworthy evidence that she 
age within three years before commencing her suit. On the 
proof of the date of her birth depended the question ot 
whether or not the suit was barred by limitation. H^ta^ 
reversing the judgment of the appellate court and restoj-mg 
that of the trial Judge, that the plaintiff had bailed to 
prove her story as to the date of her birth. {Sir Arthur 
Wilson.) ARABeGAM?' NANHI BEGUM. 

(1906) 34 I. A. 1 = 29 A. 29 = 1 M.L.T. 429 - 
6 C. L. J 4 = 11 C.W.N. 130 = 9 Bom. L.B. 80 = 

17 M-L.J. 
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EVIDENCE— 

Birth — Date of — {Contd.) 

• Servants — Evidence of — Rejection of — Grounds. 

See Evidence— Witnesses— Servants. 

(1895) 22 L A. 119 (126) = 18 M. 347 (356). 

Borrowing — Terms of — Beasonahleness and 

propriety of. 

Other Ixirrowings by same borrower on similar 

onerous terms — Evidence of — Admissibility. See EVIDENCE 

—Eoan— Terms of. 

Boundary. 

■ Evidence of. See BOUNDARY — EVIDENCE. 

Boundary dispute. 

Evidence of. See BOUNDARY dispute— EVID- 
ENCE. 

Chittas. 

• Admissibility — Zemindar and tenant — Dispute bet- 

ween -Zemindar and rival proprietor — Dispute as to 
boundary between — Cases 0 / — /)istinetion. 

The d(jcument put in evidence and relie*.! upon l)y llie 
appellant appears to lx; only u copy of a chittah of resumed 
land, and it is intrcxluced by no evidence preparing the way 
for its reception. Whatever might be the value of the 
( hittalis in general in questions between the Zemindar and 
his tenants or ryots, to receive them as evidence of boun- 
dary, against a rival proprietor, without furtlier account, 
introduction, or verification, would, if it ol)tained as a prac- 
tice, and each relaxation is apt to become a precedent for 
another, tend further to encourage the manufacture of evid- 
ence in a place already too prone to the fabrication of it. 
{Lord Chelmsford,') SREE ECKDWRIE SiNGH HkERA- 
LOLl. Seat. (1868) 12 M. I. A. 136 (142 3) 

11 W. R. P. C. 2 = 2 B. L. R. P. C. 4 = 2 Suth. 171 = 

2 Sar. 399. 

Circuit Committee — Records of. 

Value of — Service tenure — Resumption of — Zemin- 
dar’s right of — Statement as to. See CIRCUIT COMMIITEE 
—PURPOSE OP. (1905) 33 I. A. 46 = 29 M. 62(67). 

Circumstantial evidence. 

Use of, to discredit direct and positive evidence — 

Propriety - No evidcJice contra — Effect. 

The question was whether or not a compromise of a suit 
purporting to have been made and entered into by a 
purdanishin lady had in fact been .so made and entered 
with her full knowledge and consent or the contrary. 

The lady and one of her brothers practically denied that 
she ever consented to the compromise. No witness gave 
direct and positive evidence that she did consent to it. 
There was also no documentary evidence to prove that she 
did .so. Yet the appellate Judges considered that the 
circumstantial evidence given in the case went to show that 
the evidence of the lady and her brother was false, and 
found that the compromise was made with the knowledge 
and consent of the lady. 

Held, that the learned Judges erred in so finding. 

If there was a conflict of evidence on the point some 
witnesses asserting that the lady did consent to the compro- 
mise, some the contrary, it would be perfectly legitimate to 
take into consideration the circumstantial evidence with a 
view to show that evidence of the first class of witnesses w'as 
true and that of the second false. But in this case, there 
is no conflict of evidence of this kind. {Lord Atkinsonf) 
Srimati Sarat KUMARI DASI V. AMULLYADHAN 
KUNDU. 1922 17 L. w. 481 (483) = 

A, I. R. 1923 P.C. 13 = 37 C. L. J. 601 = 
26Bom.Ii. B. 648 = 721,0. 632 = 
(1923) M. W.N. 392 = 32 M. Ii- T.(P, 0.) 137. 


EVIDENCE— (C^///r/-) 

Civil suit— Criminal proceedings prior. 

' — -Evidence in latter — Admissibility of, in for mer. See 

Evidence -Criminal Case. 

Co defendants. 

{See also EJECTMENT SUI'P — CO-DKPENIMNT.S.J 

■ Admission i)y one of — Admis-silility of, against the 
other or others. See ADMISSION. 

Cofiveyance of suit estate by one of, to plaintiff 

Admissibility of, a gainst other defendants in proof of plain- 
tiff^ s title— Conveyance prior to suit — Plaintiff without 
title otherwise. 

In a a^uit brought by the only .son of a daughter of P to 
recover the property of H from ilie defendants, who 
represented P\ iuothers, it was found that the plaintiff was 
not the heir of R but that A\ an aunt of the plaintiff, was 
the real heir of K. N was also a defendant in the suit. 

Held, that if a Vakil professing to art for A' had filed a 
deed purporting to have been executed by her befr>re the 
commencement of the suit conveying tlie estate to tlie 
plaintiff, it would not have Ireen evidence against other 
tiefendants without further jjroof (129). {Sir Harnes 
Peacock.) AUMIKTDI^ALL BOSK v. KaJONUKANT MriTPR 

^876) 2 1. A. 113 15 B. L. R. 10 = 23 W. R. 214 = 

3 Sar. 430- 3 Suth. 94. 

Collector— Proceedings before-- Evidence in. or 
information obtained at— Admissibility in 

Civil suit of. 

Departmental i/i'/uines by~-]ix p'dxXQ depoutions of 

witnesses in. 

The suit was brought on the part of the Government of 
Bengal against the appellant, who was a surety for A the 
Treasurer of the Mirzapore Collectorate, to recover a sum of 
money with interest. The case on the part of the Govern- 
ment was, that between tlie years 1843 and 1848 the Trea- 
surer had been a party to the emliezzlement of the sums of 
money in que.stion. 

It appeared that when the alleged frauds were in the first 
instance discovered, the first thing which was done was that 
the Collector went clown to examine into the matter, and to 
examine everylwdy who could give any information upon the 
subject, to find out what the truth of the matter really was 
and he took a great number of depositions, and no doubt 
examined those persons from whom he thought he could get 
information privately, when neither S nor the appellant were 
present. 

Held that the depositions so taken by the Collet tor were 
inadmissible in evidence (91). 

If the witnesses whose depositions were so taken were alive 
(and there is nothing to show' that any of them except S 
were dead), they ought to have been called at the trial; and 
to rely upon an parte deposition of a witne.ss who might 
have ]>een called and cross-examined at the trial, would not 
be a practice that their Lordships would at all’ agree with 
or Think that any weight should be given to their depositions 
(91). {Lord Justice Afellish.) LalLA BunSIDHUR 
Government OF Bengal. (1871) 14M t a qr- 

16 W. E. P. C. 11 =9 B. L. E. 364 = 2 Suth 448 ^ 

^ ^ 2 Sar. 689. 

Ex parte inquiries — Statement obtained at. 

In a suit brought by the presumptive collateral heir to a 
deceased Hindu, the question was whether the defendant 
was the real son and heir of the deceased, or, as alleged bv 

the plaintiff, the real son anci heir of the deceased of the 

same name as the appellant had died and the appellant w'l^ 
fraudulently substituted in his place. The trial Judge dU 
believed the plaintiff’s evidence and dismissed the suit Th 
High Court reversed his decree, relying chiefly udoIi th 
result of certain enquiries made previously by two ^ 

The^ inquiries were instituted ns the result of an Jppltct 



1047 


THE PRIVY COUNCIL DIGEST 


1048 


EVIDENCE-(r^W.) 

Collector— Proceedings before— Evidence in, or 

information obtained at— Admissibility in Civil 
suit of — {Contd.) 

tion I)y the presumptive heir to the Collector asserting the 
death of the real heir of the deceased, alleging the intention 
to sub>titute another boy in Ins place, and seeking assist- 
ance. 'I’he olhciais deputed by the Collector went to the 
place concerned and took statements from the i)oy alleged to 
l>e the sul)s{itute and from ? 

Sonbie the materials relating to the saiil imiuiries, at any 
rate, some of them, were inadmissible in evidence. 


Held that, assuming the evidence to be admissible, it was 
of little, if any, value. 

The inciuiries, if they can be called ofticial in any sense, 
were certaitdy not judicial. The inquiries were secret ; no 
notice was given to anybody on behalf of the I)oy. Nol)ody 
was present throughout the inquiries to represent the boy or 
protect his interests. There was nobody to check the mode 
in which the alleged statements were elicited, whethei- by 
leading (juestions or otherwi''e, nol)ody to test the statements 
by cross-examination, nobody to watch the acevnacy with 
which tliey were recorded. {Sir Arlhut W'ilson). (’HAN- 
DKASAN(^J1 IltiM.ATSANt’.Jl 7-. MOHANSAN(;j( IIAMIK- 
SANGJl. (1906)33 I. A. 198 (206-7) 

30 B. 523 (535 6) - 4 C. L. J. 181 8 Bom. L. R. 705 - 

1 M. L. T. 301. 

Mutation — Proceeding's — Stale meuts made i)i — C 'tril 

suit subsc<iueui — Admissibil/ty of statements in. 

In a (‘ivil suit in which the question was whether an alle- 
ged posthumous son of a deceased Hindu was his leal 
legitimate son or was only a spurious son, held that there 
might be very consideral)le doubt as to whether statements 
made before the Collector in mutation proceedings, which 
truly did not form a part of the suit, should have been ad- 
mitted in the Civil Suit. {Lord Shawf) SaRDAR GuR- 
BAKSH V. GURDIAL SlNGH. 


(1927) 46 C. L. J. 272 = A. I. R. 1927 P. C. 230- 

4 O. W. N. 935 = (1927) M. W. N. 778 
29 Bom. L. R. 1392 = 28 Punj . L. R. 567 - 
105 I. C. 220 - 32 C. W. N. 119 = 53 M. L. J. 392. 

Statements obtained by one of parties to, and for- 

warded in — Admissibility of, in Civil suit— Statements not 
obtained by competent or independent authority. 

The question in the appeal related to the right of the 
Zemindars of Kamnad either to appoint, or to confirm ths 
election of the pandaram or head of the pagoda of Kames- 


waram. 

The Counsel for the Zemindar strongly relied on state- 
ments found in certain depositions as affording proof of the 
direct appointment and removal of pandnrams by the Rajahs 
of Ramnad prior to the Christian year 1793 ; and if tho.se 
statements were admissil)le and trustworthy, they would 
afford strong support to the Zemindar’s case. 

The depositions were taken in I8l5, on the death of 
Pandaram R, who had held the office from 1793. On his 
death V claimed to be his .successor, alleging that he had 
Ijeen appointed by his predecessor according to custom. 
Objections were made to the Collector of the Di.strict against 
his appointment, upon the ground that he had not been 
nominated by the dying pandaram, but had lx:en put for- 
ward after his death by certain persons attached to the 
pagoda. The Collector required the head Tahsildar to make 
inquiries as to the fact, and time of F’s appointment, and 
several depositions, the authenticity of which was not ques- 
tioned, were taken by him, Ijearing on that matter. The 
statements in question appeared to have been made at that 
time, but there was no satisfactory evidence to show they 
were obtained by any competent or independent authority. 
It was suggested that they were taken by the tahsildar, but 
there was no proof of that, and the tahsildar’s report was 


VIDENCE— 

Collector— Proceedings before— Evidence in, or 
information obtained at — Admissibility in Civil 
suit (^i—{Contdf) 

not forthcoming. On the other hand, the form of the docu- 
ments led to the inference that they had not been so taken. 
I'hey were addressed “to the company’s circar”, signed by 
the deponents, and attested by two native \vitne.‘;ses, from 
which it might be inferred that they were written statements 
obtained on behalf of the zeiiiintlar. ami sent to the Tahsil 
(lar to be forwarded to the Collector. 

Held . that such statements ought not to be received as 
proof of an important right, and that they had properly 
i)een rejected as inadmissible l)y the High Court (229-30.) 
{Sir Montai'Uf' E. Smith.) KAJAH MU'iHU KaMAIJNGA 
SeIUPATI PEKIANAVAGAM PILI.AI. 

(1874) 1 LA. 209 = 3 Sar. 344. 
Commission. 

Kvidence taken on. A’ce CGMMiSSlON AND CtJMMIS- 

.SIONER. 

I 

Commissioner for taking. 

A'.v COMMI.SSIONER. 

Compromise. 

.V,v IbNDER COMl'ROiMISE. 

Conflict of— Judgment in case of. 

basis pro|X.*r of. Ste jHDGMEN'l’— R a.SIS IM'.OPER 

OK— Evidence— ORAL Evidence. 

— Conjecture — Not a substitute for evidence. See 
JUDGMEN'J’— JJASIS PROFFER OF— EVIDENCE — CONJEC- 
TURE. 35 I. A. 206 (211) = 35 C. 1039(1046). 

Connected suits - Evidence in one of. 

Admissibility in the others. See EVIDENCE— LITI- 

GA'EIONS. 

Consideration of case on. 

Conduct of parties as disclosed by pleadin_^s and by 

evidence adduced or withheld — Presumptions from — Regard 
for — Necessity. 

The consideration of a case upon evidence can seldom be 
satisfactory, unless all the pre.suniptions for and against a 
claim arising on all the evidence offered or on proofs with- 
held, in the course of pleading, and tardy production of im- 
portant portions of a cktim, or defence, be viewed in con- 
nection with the oral or documentary proof which per se 
might suffice to e.U«ibIish it. This caution is more particu- 
larly necessary in India, where fabrication of seals and 
documents is so common and so skillfully conducted (453). 
{Lord Chelmsford.) MAHARAJAH KAJUNDUR KLSHWUR 

Sing, Hahadoor v. Sheopursun Misser. 

(1866) 10 M. I. A. 438 = 5 W. R. P. C. 65 = 

1 Suth. 628 = 2 Sar. 174. 

Contemporaneous written statements. 

Best evidence of nature of transaction !>etween parties 

is their. See EVIDENCE — TRANSACTION — NATURE OF. 

(1880) 71. A. 83 (91-2) = 2M. 239 (249). 

Oral evidence given after long lapse of lime — Con- 
flict between —Preference, See Evidence — age— oral 
EVIDENCE OF, ETC. (1928) 66 M. L. J. 88 (94). 

Contract. 

See Under Contract. 

Contradiction in — Indian Cases. 

Characteristic of. 

In almost all cases from India, the evidence is contradic- 
tory (104). {Afr. Pemberton Leigh.) RUNGAMMA?'* 

Atchamma, (1846)4 M. I. A. 1 =7 W. 'R.'S.O. 57 = 

1 Suth. 197 = JSur.3J3, 
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BVIDENCE-(Cc^///r/.) 

Criminal Case. 

Admission to Magistrate in — Note in liis judgment 

as to — Admissibility in Civil suit. MARRIAGE — EVI- 
DENCE— CiViL Suit. (1916) 43 lA. 73 (81) = 

43 C. 707 (720-1.) 


Deposition in — Admissibility in subsequent Ciinl 

suit. 

Their Ix)rdships regret to observe that not only are the 
circumstances with regard to the criminal proceedings re 
ferred to in the present litigation by the parties, but that 
the depositions therein become matter apparently of mate- 
riality in the judgment of the learned Judges of the High 
Court (146.) 

In the opinion of the Board this was an irregularity of a 
somewhat serious character. They refer particularly to the 
depositions in the criminal case, which seem to have been 
imported in bulk into the present. There is a risk by such 
procedure of justice Ixfing perverted. A civil cause must be 
conducted in the ordinary and regular way, and judged of 
by the evidence led therein. Not one of the circumstances 
mentioned in S. 33 of the Evidence Act was proved in the 
present case, and the depositions could not have l>een used 
with propriety even to support the evidence of the plaintiffs, 
which they appear to have done. But there appeals to have 
been no warrant whatsoever for using them for the purpose 
of either contradicting or discounting the evidence of the 
witnesses given in this suit, unless the particular matter or 
point had been placed l)efore the witness as one for expla- 
nation in view of its discrepancy with the evidence then 
being tendered. It was stated to their Lordships that the 
prosecution for perjury had in the end completely failed. 
With that their Lordships have nothing to do. The judg- 
ment now given is pronou'iced irrespective of the result of 
the criminal suit. Successful or unsuccessful, the intioduc- 
lion and use in this civil action of these criminal pro(:ce{l- 
ings were illegitimate (146). {Loni Shaw.) Bai. (Janga- 
DHAR TILAK SRINIVAS PANDIT. 


(1915) 42 I.A, 135 -39 B. 441 (460) = 
17 Bom. L.R. 627 = 19 C.W.N. 729 - 22 C.L.J. 1 = 
18 M.L.T. 1 = (1915)M.W.N. 454=2 L.W. 611 = 
13 A.L.J. 570=29 IC. 639 -29 M.L.J. 34. 

Itt a civil suit in which an issue was laiscii as to 
whether the defendant was a niarrierl man and the father 
of children, held that a copy of the deposition of a witness 
who was examined in a criminal case against the defen- 
dant but who was not, though he could have been, examined 
in the suit was inadmissible (81). {Lord Shaw). Uam 

Parkash Das?'. Anand Das. (1916) 43 I. A. 73 = 
43 C. 707 (720 1) = 33 I.C. 583= 20 C.W.N. 802 = 
14 A.L.J, 621 = (1916)1 M.W.N.406-- 
18 Bom. L.E. 49 =24 C L J. 116 = 
20 M.lt. 267-3 L W. 666 = 31 M.L.J. 1. 


Criminal Procedure Code, S. 145. 

~ '““Order under — Admissibility of — Purpose and extent 

of. See Cr. p. Code — S. 145 — Order under— Ad- 

MISSlUniTY JN EVIDENCE OF. 

(1901)20 I.A. 24(33 4) = 29C. 187(198). 

— .^Order under — ^Land referred to in — Description of— 
Identity -Extrinsic evidence as to— Admissibility. .S’c*- CR . 

^Rder under— Land referred 
10 IN. (1901) 29I.A. 24 (33 4) = 29 C. 187 (198). 

-- Older under— Map referred to in — Admissibility of 
Put^se of. See Cr. p. CODE, S. 145— ORDER UNDER 

—Map referred to in. 

( 1901) 29 I.A. 24 (33-4) = 29 C. 187 (198) 

r under Reports accompanying, but not re- 

ferred to Admissibility in evidence of — Evidence Act, 


EVIDENCE-(C^//A/.) 

Criminal Procedure Code- {Contd.) . 

S. 13. See CR. P. CODE, S. 145— ORDER UNDER- 
REPORTS ACCOMPANYING, ETC. 

(1901) 29 I.A. 24 (33 4) = 29 C. 187(198). 

— — Proreedinf; under — Summons in — Schedule to—^ 
Description of property in — Parties to proceeding not res- 
ponsible for — Description not eiddence against either of 
them . 

The boundaries of property given in the Schedule to the 
summons in a proceeding under S. 145 of Criminal Proce- 
dure Code are presumably tho^e given to tlie Magistrate by 
a Police Officer apprehending a breach of the peace and 
neither party is responsible for the statement of the boun- 
daries therein. {Lord Blanesbnrgh). MaHARAJADHIRAJ 

Sir Remeshwar Singh v. Bajit Lai. Pathak. 

(1929) 33 C.W.N. 430 = 27 A L.J. 261 = 
43 C.L.J. 308 = 6 O.W.N. 413 114 I.C. 592 = 

I. R- (1929) P. C. 104-31 Bom L. R. 721 = 
29 L.W. 501=A.I.R. 1929 P. C. 95 = 67 M.L.J. 565. 

Cross suits— Evidence in one of, 

Use of, in the other. See Evidence — LITIGA- 
TIONS — Cross suits. 


Custom. 

Kvichnee of. AVc (1) CUvSTOM— EVIDENCE OF 

(3) Hindu J. aw— custom. 

Date— Native and English dates. 

Conflict between, ii Patwari’s report as to date of 

death. AV.- Evidenci:— Death —Date of 

(1902) 30 I A. 27(31) = 25 A.143 (151), 

Death— Date of. 

Arbitialion among members of decra-ed’s family — 

A war<l made on — Share to deceased and his children in— 
Reservation of Value of. See AKHITKATION — AW'AKI) 

Mahomedan Law. (1905)32 1. A. 177(180) = 

33 C. 173(178 9). 


Patwarrs report regar,ttng mutation of name^ — 

Date gn-en m-Dates, native and Hnglidi, gnen in— Con- 
fli ct between. 

The question was as (o ihe date of a lady’s death The 
I’atwari’s report regarding mutation of names stated that she 
died on Sawan Sudi 5th, ]886 Fasli. That day admittedly 
corresponde I to July 25. The report, however, added the 
words “corresponding to 20ih July”. The question was as 
to which date was to be taken to be correct, July or '’0th 
July. 

//eid, that in a statement thus made by the Patwari the 
substantive statement was that given in the vernacular, and 
that (he rest was a miscalculation, and that therefore, ' 25th 
July which corresponded to the vernacular date given was 
to l)e taken to be the correct date (3l ). {L< rd kobertson \ 

RAI JaG.ATPAI. SINGH RaJAH JaGESHAR BAKSH 
SINGH. (1902) 30 I. A. 27 = 26 A. 143 (161) = 

7 C. W. N. 209 = 8 Sar. 367. 

Pat wards report regn/d/ng mutation of names 

Date given in — Value of. 

The cpiestion was as to the date of the death of a lady 
Held, that, on such a question, the deliberate and inten- 
tional statement of the date of the lady’s death contained in 
the report of the Patwari regarding mutation of names was 
very impoitant evidence (31). {Lord Pobertson.) Rai 

jAGATPAL Singh 7/. Kaja Jageshar Baksh Singh 

(1902) 30 I. A. 27 = 26 A, 143 (161) = 7 C. W. N. 209 = 

8 Sar. 367. 

of family— Entry in register kept bv Ad 

missibility— Interpolation of entry— Effect. 
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EVIDENCE— (C'fwA/.) 

Death — Date oi~'{Coiit(L) 

In a suit l)y a reversionary heir, of a deceased Hindu for 
tlie recovery of possession of his propeities after the death 
of his widow the question was as to the date of the death of 
the widow. The principal evidence in support of the 
plaintiff’s case as to the date ot her death was a private 
register pvrporting to be kept by the purohit of tlie family 
and his son containing a list of the names of certain 
deceased persons according to the dates when their annual 
ceremonies would occur. This was supjxjsed to have been 
prepared in the ordinary course of business with a view to 
the purohit’s being engaged to perform the ceremonies when 
the time came round. In the list of deceased persons given 
in the book was the name of the widow, the date of whose 
death was in question. It appeared, however, that the 
crucial entry, that relating to the widow in question, was 
interpolated. 

fields affirming the High Court, that the register was not 
of such a character as to enable theit Lordships to pro- 
nounce athrmatively that the entry in question was made 
at the date alleged, and that the register could not therefore 
be relied upon by the plaintiff. {Lord Shmv.) MaI.RAJU 

Venkata Rama Krishna Kau Garu?'. Koppuravuri 
Sriramueu, ( 1924) 20 L. W. 1 = 26 Bom. L. R. 663 -- 

A. I. R 1924 P. C. 136 = 46 M. L. J. 541. 

Debt. 

—Deceased — Debt of — Kvidence of. Sec DECEASED — 

Debt ok. 

Evidence of* — Account books of creditor not per sc 

sutikient. Sec DEBT— EVIDENCE OK. 

— - Payment of — Evidence of — Debtor's account books 

not per sc suflicient. See DEBT— PAYMENT OK— EVIDENCE 

OK. (1876)23 W.R. 390. 

Deceased. 

Sec Deceased and Evidence— Docoment— 

Deceased person. 

Deed. 

See Deed and Evidence— DoccMEN'r. 

Defendant. 

{See ALSO Evidence— Party). 

Co-defendants. See EVIDENCE — CO-DEEENDAN I S. 

Evidence of — Reliance o/i, for suppart of pi linti/f's 

case. 

The Court of original jurisdiction seems indeed princi- 
pally to have relied on the defendant’s evidence for the 
support of the plaintiff’s case. It may undoubtedly some- 
times happen that the evidence adduced by the defendant 
instead of supporting his case, may establish that of his 
adversary (161). {Sir John Romilly.) vSEVVAJI Vijaya 
K AGHUNADHA v. CHINNA NaYANA CHETTI. 

(1864) 10 M. I. A 151*- 2 Sar. 88. 

Opposing; case of , fonttd io he false — Plainliff's case 

if can be held pri'-.ed by reason of — Morti^a^c — Redemp- 
— Snit for — Sale absolute — Defendant's opposing case 

of. 

The suit was by the appellant, the reversionary heir of V, 
to redeem a usufructuary mortgage of the suit properly, al- 
leged to have been made by V's widow in favour of the 
ancestor of the respondent, nearly 40 years before suit. The 
question was whether the alleged mortgage w as proved. 

The evidence adduced by the appellant was insufficient to 
establish the suit mortgage. The defendant, however, alleg- 
ed that V sold the village to his ancestor, and he put in evi- 
dence a Bill of Sale purporting to be executed by V and 
supported it by many witne.sses. That document was clearly 
ijhown to have been a forgery, and it was not only sufiicieni 


EVIDENCE— 

Defendant — {Contdf) 

to destroy that supposed Bill of Sale, but to throw discredit 
on the oral testimony which the defendant adduced ; hut it 
went no further, and the knowledge of the forgery was not 
brought home to the defendant. The Court of original juris- 
diction nevertheless relied principally upon the defendant’s 
evidence for the support of the plaintiff’s case. 

Held, that the case was not one in which the evidence ad- 
duced by the defendant, instead of supporting his case, 
established that of his adversary, and that it did not follow 
that, because the Bill of Sale adduced by the defendant was 
forged, the evidence adduced by the plaintiff must be cor- 
rect (101). {Sir John Romilly.) SeVVAJI ViJ.AYA RaGHU- 
NADHA 7'. CHINNA NAVANA CHETTI. 

(1864) 10 M. I. A. 151 = 2 Sar. 88. 

Deposition — Heading of. 

Age given in. See EVIDENCE — AGE — DEPOSITION 

IN PRIOR SUIT. (1889) 16 I. A. 195 (202) = 

17 C. 347 (368-9.) 

Description of witness in. 

The flescription of a witness in the heading of a deposi- 
tion given by him is no part of the deposition proper, that 
is, no part of the evidence given by the witness on solemn 
artirmation. It may hnve been elicited by questions put by 
the presiding judge. It is just as likely that it was filled in 
by a subordinate official and on the paper when put into the 
hands of the judge for him to take down the evidence of the 
witness. Again it may have been read over to the witness 
by the judge wl)en the evidence was completed, or the judge 
may have contented him.self witlt reading over the narrative 
embodying the evidence, winch was all he was bound to do 
under the Act. {Lord ALacnaghten.) MUSSUMMAl MAQ- 

BULAN 7'. Ahmad Husain. (1903) 31 I.A. 38 (46)- 

26 A. 108 (118-9) = 8 C.W.N."241 = 6Bom.L.B. 233 = 

8 Sar. 583. 


Direct and positive evidence — Circumstantial 

evidence. 

Discrediting of former latter. A'iV EVIDENCE-" 

Circumstantial evidence. 

(19L22) 17 L. W. 481 (483.) 

Discrepancies in hone&t cases. 

Common in India, \ , 

Some discrepancies, — such, however, V ^re 

quently found in honest cases in ”^tive \ ttjstimony-^'^ 
dwealt upon (4l5). {Lord Justice Knight ai 

manpersaud Panday 7'. Must. BaboV>ke 
Koonweree. (1856) 6 M. I. A. 393 = if W. B- 

2 Suth. 29 = 1 Sar. 652 = Se^estre 2 D^ ri- 


Divorce. 

-Sec DIVDRCK 




Document. 

.SVf' also Deed ; Evidence Act, Ss. 

Admissibility of — Genuineness — Proof 

bility depending upon — Admission beeansc it 
to be a torgery~~Propriety. pro- 

Where the question is whether a document has b^jj ^.^p. 
ved to be genuine so as to be admissible in evidenc 
not be admitted in evidence because the com 
Confidently pronounce the document to l)c a forger 
is obviously an incorrect mode of disposing of the 

(530). Hukmut ool-Nissa Begum r-. allabdi 

AND HaJI HIDAYAT, (1871) 2 Sut 

17 W 

Admissibility of — Indorsement of Judge un( 

R. 4 of C. P. C. — Absence of — Effect. See C. P. C 

O. 13, K. 4 — Document ADMrn ED in eviden 

(1916) 43 I. A. 212 (236 7) = 38 A. 6 
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EVIDENCE— 

Document— 

Ahftissiott jf — Circular Order AV. *), dated 

AViSrKrt/'y 26. 1867, of Bengal High Court as to— Strict 
observance of — Necessity. 

It is essential that the subordinate courts should act ac- 
cording to the rule in the above Circular Order, so that all 
unnecessary expense may be saved to the parties (873). 

Mah.-xranee Hrojosoondery Debea V . Ranee luch- 

MEE KOONWaree. (1873) 2 Suth. 869 = 20 W. R. 96 = 

4 Sar. 810. 

Admission of — Cnst dy and genuineness — Proof of~ - 

A^ccessity. 

In the Sudder Dewanny Adawlut the sunnuds were 
brought forward under circumstances of great suspicion and 
they ought not to have been received w'ithout enquiry into 
the custody from which they came, or other proof to shew 
that they were genuine (218.) {Lord Campbell,) Sri Sun- 
KER HHARTI SWAMI v. SiDHA LINGAYAH CHaKANTI. 

(1843) 3 M. I. A. 198 = 6 W. R. 39 P. C. 

ISuth. 342=1 Sar. 266. 

Admission of —Laxity in regard to. 

It is unfortunately too much the liabit of Indian Courts 
to receive documents, without that just discrimination which 
would prevail were the rules of evidence known and esta- 
blished (168). {Dr, Lushington.) RuNWARKK Lal t. 

Maharajah Hetnarain Singh. (1858) 7 M.I.A. 148 = 

4 W. R. 128 = 1 Suth. 307 = 1 Sar. 610 

Admission of — Order of— What amounts to— Treat- 
ment of document subsequently as forged — Propriety. 

In a suit brought by the appellant, as Swami, or Chief 
Priest, claiming, by grant from the Supreme power of the 
State, the privilege of palki, the appellant, in his 

appeal to the Sudder Court from ^he decree dismis.sing his 
suit, applied for tlie admission in evidence of the Shasuns, 
•sunnuds or grants, under which lie claimed the suit privilege! 
and which the court below wrongly refused to admit in evi- 
dence on an application for review. The Sudder Court, 
without any proof of the place where the Shasuns had 
loeen kept or found, received them in evidence, and made 
an order calling upon the appellant to prove that the privi- 
lege claimed had been enjoyed since the date of the Sunnud, 
and that he was the grantee’s heir. 

that, after the said order it was not open to the 
Sudder Court to treat the Sunnud’s as forged (216). 

After the said order the appellant had reason to lielieve 
that the genuineness of the Sunnuds was admitted and that 
all that he had to prove was the exercise of the privilege and 
the spiritual pedigiee (216). {Lord Campbell.) SRI SUN- 

Kuu Bharti Swami v. Sidha Lingavah charanti. 

(1843) 3 M. I A. 198 = 6 W. R. 39 P. C. = 

1 Suth. 342 = 1 Sar. 266. 

Ancient document. Evidence ACT, S. 90. 

P>oceased person — Informal documents of— Value of. 
In a case like the present, where there has been so much 
Jabriratton of forma) ileeds, such writings as these {viz., let- 
ers alleged to have l)een sent by a deceased person, none of 
ic are authenticated by his seal or signature) must be 

COO- 

MARl KODESHWAU v. MaNROOP KOER. 

_ 20 = 4 Sar. 689. 

t 1 of property in— Mistake as to— Evidence 

of— Eater deeds^m favour of third parties by same execu- 

their i^s- 

act Relief 

ACT, S. JMorigage deed— Rkctification of. 

(1914) 41 1. A. 110 (119 20) = 41 C. 972 (988.) 

De.^uetion or effacemetU of— Common in India. 


A 


is peculiarly liable to des- 
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EVIDENCE— (6>///r/.) 

Document — {Contd.) 

iruction or effacement (182). {Lord Justice Turner.) WISE 

V . Bhoobun Movee Uekia Chowdranee. 

(1863-6) 10 M. I. A. 166 = 3 W. R. 6=2 Sar. 91 = 

1 Suth. 663. 

Execution of — Evidence of. See DEED — EXECU- 


TION. 


Exhibiting and filing of— Distinction. See EVI- 
DENCE— DOCUMENT— FILING AND EXHIBITING. 

— Falirication of. (.SVt* also EVIDENCE — DOCUMENT 

— Seals.) 

Common nature of, in India, 


In India documents are readily faliricated. (Lord Wyn- 
ford.) SUTROOGUN SUTPUITV 7- SABH KA DVE. 

( 1835; 5 W. R 109 P. C. 1 Suth 36 = 

2 Knapp. 287. 

Scealso EV IDENCE— CONSIDKK.A'l ION OF CASE ON 

(1866) 10 M.. I. A. 438(463)- 

Filing and F.xhi biting— Distinction between. 

Filing a document is not the same thing as putting it in 
evidence in the suit (188). (Sir Richard Conch}) HURRI- 
NATH CHATTERJEE 7'. Mohunt MO'IHOOR Mohun 
Goswami. (1893) 20 1. a. 183 = 210.8(16) = 

6 Sar. 334 

~ — ; — Forgery— Genuineness — Presumption — Proof — 
Scries of doeuments showing reasonable orign of title and 
regular duration thereof— Possession consistent xvith. 

A long expeiience in Indian appeals has no doubt satis- 
fied their Eordships that the presumption in favour of the 
g^’nuineness of documents offered in evidence in that coun- 
try is very weak ; but still it must not be held that the pre- 
sumption is in favour of forgery ; and when a long series of 
documents is produced showing a reasonable origin of title 
nearly a century ago, a regular deduction of that title, and 
a possession consistent witii it, the evidence of intrinsic im- 
probability should be very strong indeed which is to counter- 
l)alance the weight of such testimony ( I 73). {Dnd Justice 
Turner.) WISE 7-. HHGOBUN MOVEE DeBIA CHOWD- 

RAINEE. (1863) 10 M. I. A. 165 = 3 W. R 5=^ 

2 Sar. 91 = 1 Suth. 563, 

Forgery— Gcfiuiueness — Proofs required of—Dis^ 

tinctiou. 

The proof which is sufficient to establish that a document 
IS genuine may well be far short of that which is necessary 
to establish that it is a forgery, and the defect of proof 
must of course fall on the party who propounds the docu- 
ment (.■)30). Hurmut-ool-Nissa Begum zc Ai i abdia 
kh an AND II AJI Hidayat. (1871) 2 Sut^ 525 = 

17 W. R. 108. 


h or gery- Proof of—Suspicion not equivalent to 

Ihere are .suspicious circunv tnr.ces connected with some 

of the letters, but suspicion is rot proof (875). {Lord BueF 
master.) MuS.SUMAT FakkuniSSA 7 -. MOUI VI l 7 AM<; 

Sadik. (J-921) 26C.W.N. 866 = 63 1. C 898 = 

17N.L.R.72. 

(leimiMcness of— Evidence. See DEED— GENUINE- 
NESS OF. 

Genuinenes-s of— Forgeny of— Proofs of, required— 

Distinction. See KVIDENCE— DOCUMENT— FORGERY Ok 
— Genuineness of. 

Genuineness of — Native ehnracier^Document in 

and passing between Natives — Genuineness of-^Decisiott />/ 
Native judges as to— Weight due to. ' 

The jud^ent on the point (as to whether letters written 
in the native character were genuine or not) of a native 
Judge, dealing with letters in the native character, and pur- 
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EVIDENCE-(CW./.) 

Document — (OwA/.) 

liorting to have passed b'jhvecn natives, is of very gieat 
utif;ht (843'4). (S/r Jiimvs Co/v//c\) KODH SiNG DOOD- 
HOOIGA 7'. Guneschundek Sen. (1873) 2 Suth. 840 = 

19 W. B. 356 = 12 B. L. E. 317 = 3 Sar. 253 

Inadmissible document — Admission of — Objection 

to— Failure to raise — Effect. See EVIDENCE — ADMISSION 

OK— I nadmissible evidence— Objection to. 

— - — I nadviissihle docitinent — Admission of — Propriety — 
Opposite side fling equally inad missible document to meet 
same — Effect, 

The first set of documents were filed by the plaintiff in 
the suit, and are now founded upon by the respondents (as 
proving certain statements to have been made by one ip 
now deceased). But this B was alive when the plaintiff 
closed his case. He had been summoned as a witness by 
both parties. After the defendant had closed his case, the 
plaintiffs applied for leave to examine a number ot witnesses, 
among them being B. 'I'his application was rightly refused. 
In these circumstances the question is on what ground can 
the written statements of a person alive when the party 
founding on them closed his case be received as evidence. 
It was attempted to distinguish this ca.se on the ground that 
the defendant had himself (alter B was dead), filed certain 
other statements of this same man. Hut those documents, 
which were doubtless filed in case the plaintiff’s documents 
should be admitted, are not e\ idLnce ; and their production 
by the defendant cannot be held to compel tlie Cfuirt to 
depart from the rules of evidence in the decision of theca.se. 
The Sub- Judge held the documents in question to be in- 
admissil)!e on the ground that the plaintiffs had not called 
B as a witness. On appeal tlie documents were admitted. 

Held, that the reception of those documents could not be 
supported, their alleged author having been alive down to 
the closing of the plaintiff’s case (3,3-4). (Pord Bobertson.) 

Kai Jag.atpai, Singh 7'. Raja J.a(;kshak Harsh Singh. 

(1902) 30 I. A. 27 = 25 A. 143 (163) = 7 C. W. N. 209 - 

8 Sar. 367. 

1 fiadmissiblc deenment — Admission cf, to prop up 

oral c7'idcncc — Practice of. 

To admit documents, not siiE dy evideiuc at all, to prop 
up oral evidence too we.ik to be relied upon, is not a wnnse 
which their l.ordships would l;e inclined to approve ; and 
none of the chitfahs which have been laid aside by the 
High Court are shown to have been admissible in evidence 
according co the laws of evidence regulating the decision of 
those courted It would expose purchasers to much danger 
if their po.sses.sion could be disturbed by inferences from, or 
statements in, documents not legally admissible in proof 
against them (142-3). i fMrd Chelmsford f) Skee ECKO- 

WKIE Singh 7-. Hkerai.oel Seat. 

(1868) 12 M. I. A. 136-11 W. R. P. C. 2 = 
2B. L. E. P. C. 4-2 Suth. 171 2 Sar. 399. 

1 liter partes — Drcd not — Admissibility — iMudlords 

— Dispute between hvo — Criminal Proceedings prior 
betioeen one landlord and ryots of another — Bazi nama in 
Admissibility in evidence to shoiv character of enjoyment. 

Where the que.ssion was whetlier plaintiff had a right to 
the enjoyment of water ove: flowing from an artificial 
reservoir through an artificial watercourse on defendant’s 
(his neighbour’s) land held that a razinama which had been 
entered into in certain prior criminal proceedings between 
persons repre.senting plaintiffs’ interest against the ryots of 
the defendant relating to the enjoyment of the said water 
and which had been subsequently acted upon was admis- 
sible in evidence to explain the character of the enjoyment 
of the water (41-2). {Sir Montague E. Smith.) RaMESHUR 
PERSHAD NARAIN SINGH v . KOONJ BEHARI HaITUK. 

(1878) 61. A. 33=4 C. 633(640) = 3 Sar. 866. 



EVIDENCE— (G^7, //,/.) 
Document— (C(7«/(/. ) 


Official documents — Corrections in., made on ex parte 

application while case is sub Documents with cor- 

rections — Admission of. 

Judges of the courts below have been induced to treat as 
authentic various entries in the Collector’s books which were 
not^ the entries as originally made, but were entries subject 
to “ correction ” ; and correction made upon an ex parte 
application on behalf of the plaintiff. This application 
was preferred, and apparently granted, behind the back of 
the defendant, and during the course of this present litiga- 
tion (216) It appears to their Lordships to be quite unsafe 
to place reliance upon a denomination of these lands depen- 
dent upon a “ correction ” which appears, or is alleged, to 
have been made while the case was sub fudice, and upon an 
e.r parte representation. Their Lordships think that the 
original state of the records before the so-called corrections 
were made was that alone to which a Court of Law should 
have looked. TJiis would at least be the safe and ordinary 
rule, and there do not appear to be any facts in the present 
case to ground an exception to it. It is not for their Lord- 
ships to pronounce upon the procedure by which such 
“ corrections ” of official documents and records can be 
possible in those districts in circumstances such as are here 
disclosed (217). {Lord Shawf) RaGHOJIRAO vSaHEB t'. 
Lakshmankao Saheb. (1912) 39 1. A. 202 = 

36 B. 639 (661)- 16 C. W. N. 1058-12M.L. T.472 = 

(1912) M. W, N. 1140 -14 Bom. L. E. 1226 = 
17 C. L. J. 17-16 I. C. 239 = 23 M. L. J. 383. 


Op|X)nent — Document put in by — Evidence against 

party himself if and when becomes — Cro.ss-examination by 
party with reference to it— Argument founded by him upon 
it— Effect. See EVIDENCE — DOCUMENT — FTAINTIIK-- 

Document put IN BVf (1925) 521. A. 372 (376-7). 


-Plaint — Document filed with, but not exhibited — 

. Idmissibility. 

'Die judgment of dismissal of the 27lh of June, 1881, 
alfhouglit it had been filed with the plaint, was not put in 
evidence, and cannot be lookerl at (190). (Sir Richard 
Conch.) HURRINATH GHATTER/I 7'. MOHUNT MOTHOOK 

Mohun f;os\VAMl. (1893)20 I. A. 183 = 

21 C. 8 (16) = 6 Sar. 334. 


— - — Plaintiff — Docn ment put in by^Et'idence against 
defendant if becomes — C rosse.xamination by defendant 
with reference to it — Are^ument founded by him upon it-^ 
Effect. 

In a suit by the 1st respondent for dissolution of his 
marriage with the 2nd on the ground of her adultery with 
the appellant and for damages, the 1st respondent's counsel 
put in certain letters which were written by the 2nd respon- 
dent but which were inadmisrible against the appellant 
though admissible against the 2nd respondent, as part of 
the 1st :espondent’s ca.se. Counsel for the appellant ohjectcci 
to their admissibility against his client, and at the trial Lst 

respondent’s counsel admitted they wore inadmissible against 

the apixllant. In the appeal to the court below the 1st 
respondent, however, contended that those letters I)ecame 
evidence against the ai..pellant hy reason of his counse 
having in cross-examii’ation founded questions upon 
and tliat contention was upheld by the court beloW'. 3 he 

Chief Justice observed : “ As soon as these letters were 
by the defence for the purpose of challenging the plaintirf s 
honour and bona fides they became part of the case bf^ween 
these two parties for all purposes. They were ' m a 
between these two parties.” 

Held, that the court l>elow was wrong. 

Before the defendant’s counsel asked a single questio 
regarding them they were “in” as part of ^ji^laintiH 
own case, and, therefore, questions and argument* niign 
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Document— 

properly be founded upon them without in any way adopting 
them as part of the evidence produced on behalf of the 
appellant — for appellant’s counsel had a right to rebut that 
case, and to destroy it, by means of its own component 
material. There is no identity or analogy between this case 
and one in which a defendant’s counsel makes evidence 
against his client of a document not already put in, by ask- 
ing questions on its assumed contents — which questions 
then lead to its necessary production. There he brings in a 
fresh document, but these letters were all treated as put in 
by the plaintiff’s counsel. {Lord Darlifig.) VraSAPILLAI 
CxABRIEL V. EliataMBY. (1926) 62 I. A. 372 (376-7) = 

A. I. R. 1925 P. C. 229. 

Production of — Delay in — Objection to admission on 
ground of —I nferetice adverse to party guilty of delay — 
Further investigtUion necessary but not made. 

Glover, J, remarks that the defendants strongly objected 
to the books being put in at such a late stage of the case 
without opportunity being given to them of producing 
rebutting evidence, and seems to consider there was a mis- 
carriage of justice in their objection being rejected. Suppo- 
sing this were so, it might be a reason for farther investiga- 
tion, but not for a conclusion adverse to the other side 
(421). {Sir Mortgagiu F. Smith.) BURRA Lall 

Opendronath Sahee Deo z/. court of Wards. 

(1877) 3 Suth. 414 = Bald. 126=1 I. J. 451. 

Production of—~Ktskin India attendant upon — De- 
pendent Tatuhdar—Special risk of. 

The production of documents in the courts of India is 
subject to risk ; and of all men, the dependent Talukdar has 
the greatest reason to l)e careful of his title-deeds, since 
M'hatever may have Ijeen the recognition of his title by his 
existing Zamindar, he may, at some future time, have to 
establish that title by the strictest proof against one coming 
in by purchase at a sale for arrears of revenue, {[.ord 
Justice Knight Bruce'). BaBOO GOPAL LaLL THAKOOR 

V. Taluck Chunder Rai. 

(1866) 10 M. I. A. 183 (193)= 3 W. R. (P.C.) 1 = 

1 Suth. 558 = 2Sar. 98. 

Recitals in— Value of. See Deed — RECITALS IN. 

Rejection in appeal of^ as not genuine., from mere 

inspection —Propriety-Court below relying on document. 

In a case in which the testimony of the witnesses was 
very conflicting the evidence which was to be derived from 
the entries In certain account books which were brought 
into court to show on which side the truth lay became of 
great value. The High Court reversed the court below on a 
question of fact, by rejecting the entries as not genuine, 
from their own observation of the bo(;ks, without taking 
evidence or re-hearing the case upon that point. 

Held^ that the High Court ought to liave taken evidence 
imd reheard the case on that point (421). {Sir Montague 

E. Smith). Burra Lall Opendronath Sahee Deo z. 
COURT OF Wards. (1877) 3 Suth. 414 = 

„ , ^ Bald. 125 = 1 1. J. 461. 

•; —jseals— Fabrication of ^Practice of, and skill in, 
tn India. 

In India fabrication of seals and documents is very com- 

managed (453). {Lord Chehnsfard). 

Kishwur Sing, Bahadoor 

V. SHEOPURSra Misser. (1866) 10 M I.A. 438 = 

6 W.R (p. 0.)55^1 Suth. 628 = 2 Sar. 174. 

Seals on. See Seal. 

of contents of —Admission of— 

of—P^prilty^'*^^^ ***^^^^ ^ddcnce— Admission 

■ion^ of^^^Ld^u established for the admis- 

■lon of secondary evidence of the contents of a written 

67 
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document, and objection has been taken to the fact that 
the document has not Ijeen produced, it is not permissible to 
go to other evidence for the purpose of indicating what the 
contents of the written document may prove to be if once it 
were examined. {D?rd Buckmaster.) BONNERJI v. SlTA- 
NATH Das. (1921) 49 I.A. 46 (62) = 

49 0. 325 (332) = (1922) M.W. N. 98 = 
26 C.W.N. 236 = 30 M.L.T. 182 = 15 L.W. 462 = 
20 A.L.J. 294 = 35 C.L.J. 320 = 24 Bom. L.R. 666 = 
66 I.C. 140=A.I.R. 1922 P.C. 209 = 42 M.L.J. 403. 

— Suondary evidence of contents of— Admission of— 

Objection to — Appeal — Maintainability for first time in. 

It was urged for the appellants that a registered cooy of 
the will was admitted in evidence without sufficient founda- 
tion being laid for its admission. No objection, however, 
appears to have been taken in the first court against the 
copy obtained from the Registrar’s Office being put in evi 
dence. Had such objection been made at the time, the trial 
Judge would probably have seen that the deficiency was 
supplied. There is no substance in this contention. {Mr 
Ameer Ali.) PadMAN v. HanwaNTA. 

(1915) 18 M.L.T. 54 = 19 C.W.N. 929 = 13 A.L.J 801 = 
17 Bom. L.R. 609 = 2 L.W. 646 = (1915) M.W.N 600 = 
22 CLJ. 172 = 110 P. W.R. 1916 = 93 P.R. 1916 = 

11 P.L.R. 1916 = 29 I.C. 807 = 
29 M. L. J. 307 (312). 

— Secondary e-oidence of contents of— Certified Copy- 

Admissibility. 

A copy of a document coming out of a public office, and 
certified by the officer in charge of that department to be a 
true copy, is admissible in evidence (138-9). {Dr. Lushim- 

ton.) Unide Kajaha raje BomiMarauze Bahadur 

PEMMASAMY VeNKATADRY NaIDOO. 

(1858)7 M.I.A. 128=4 W.E. 121 = 

1 Suth. 300 = 1 Sar. 637. 

-f/L'ld, that a certified copy of an ewaznama or deed 

of exchange, dated January 1782, produced from the cus- 
tody of one of the appellants and found to be written on 
paper bearing the same stamp and water-mark as other 
contemporary documents in the record of certain litieation 
wasadmis^ble in evidence. M CcUi,.) VSlm 

Begam V. Secretary of State for India in coun- 

„ (1907) 34 1.A. 194(201) = 

o T, (1076) = 2 M.L T, 439 = 

9 Bom. L.B. 1192 — 6 C.Ii.J. 678 = 9 Sar. 279 

- -—Secondary evidence of contents of —Certified cofiv 
Itself a copy of a copy but treated as genuine in earlier 

s ui is — Aa mi SSI on o f. 

Where the High Court treated as genuine and admitted 

in evidence a certified copy of a document which was shown 
though a copy, to have been produced in earlier suits but 
was not i'^peached or treated as other than a genuine docu- 
ment, held that though the document was a cony of a mnv 

Court had not miscarried in finding that it w^Js 
genuine (461-2). {S,r James Colvile). Ram GopaL Rov 

Gordon Stuart & Co. (1872) 14M.I.A. 463 = 

17 W.E. 286 = 2 Suth. 649 = 3 Sar. 73. 

-—Sj‘ond^>-y dence of co„te;ts of -Compromise peti- 
UOK filed in Court reciting a mortgage-Certified copy of— 

Admissibility of to prove mortgage— Records of proceed 
tng destroyed in Mutiny. ^ 

In a suit for the redemption of an usufructuary mortcane 
alleged to have I^en erwted in 1857, the plaintiffs relied on 
a certified copy of a petition of compromise filed in court Z 
April 1. 18o7. to establish the suit mortgage. The oetbin 
contained a recital relating to the suit mortgage Thl* 
cord of the proceedings in which the petition was filer! J®' 
destroyed in the Mutiny, which broke out shortly after 
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Do cum cnt - ( Con(d . ) 

Held, tliat llu; certifnxl copy was admissible in evidence 
relative to the facts recited therein, and was rightly admit- 
ted l)y the trial judge (2()6). {Mr, Ameer Ah). AhmaU 
i;aza re Anil) Husain. (1916) 43 I.A. 264-^ 

38 A. 494(499 500)^14 A.L.J.1099- 
21 C.W.N. 265-24 C.L.J. 504-20 ML.T. 447- 

(1916) 2 M W.N. 548-1 Pat. L.W. 90 - 
18 Bom. L.R. 904 = 39 I. C. 11 -* 5 L.W. 153. 


— --Seeetidiiry c^'idenee of co/jUj/Is 
tidmissili/ity of. 

S(r ondary evidence may lie given 


of — Condidons of 
of the C(3ntents of a 


(IfHaimcntif its lUMi-prorUiction has been duly accounted for. 

A hil)banamah was not produced. It was not slicwn 
that it was lost, destroyed, or not forthcoming. It was sug- 
gested that the deed might liave remained with the execu- 
tant (the opposite party), but that suggestion was opposed 
to the evidence : and. further, the custody of the executant 
would not l)e according to tlie supposed terms of the deed, 
the proper custody. 

field that no suhicient foundation was laid for the ad- 
mission of secondary evidence (102). {Sir Monta'^nc E. 
Smith.) AMEERONISSA KHATOON v. ADEDONISSA 


Khatoon. (1875) 2 I. A. 87 = 15 B.L.R. 67 = 

23 W. R. 208 = 3 Sar. 423-3 Sutli. 87. 


Secondary evidence of the contents of a document 

cannot be arlmitted, unless the non-production of the original 
is accounted for in such a planner as to bring the case within 
one or other of the clauses of S. 65 of the Evidence Act 

(73-4). 

field that the destruction or loss of the original anumati- 
patra had not been satisfactorily accounted for, and that 
secondary evidence of its contents was therefore inadmissible 
(74). {Sir Barnes Peacock.) KRISHNA KISHORI CHOW- 
DHRANI V. KISHORI LAL ROY. (1887) 14 I. A. 71 = 

14 C. 486 (491) =5 Sar. 13. 

Secondary evidence of contents of^Copy — Admissi- 
bility of — Conditions. 

The copies of the documents were inadmissible, for there 
was no evidence of a search for the original.'^. {Mr. Baron 
Parke.) MEER USUD-OOLAH v. MUSSUMAT BEEHV 
iMAMAN. (1836) 1 M.LA. 19 (4l) = 

5 W.R. (P. C.) 26 = 1 Suth. 46-1 Sar. 89. 

Their Lordships are undoubtedly of opinion that 

when a copy has been in any way received, and it becomes 
the function of a judge to consider what weight and value 
should be given to it, it is the duty of the judge, in order 
to test its authenticity, to satisfy himself that there is some 
reason for producing a copy instead of the original, and 
sufficient reason assigned why the original is not produced, 
and why the parties rely upon the copy. In all cases, the 
whole of the circumstances should be looked at in order that 
the Judge may come to a definite conclusion as to the 
genuineness of the document in question and the weight 
and value which he will attach to it (461). {Sir James 

Coivile.) Ram Gopal Roy v. Gordon Stuart & Co. 

(1872) 14 M.I.A. 453= 17 W.R. 285 = 

2 Suth. 649 = 3 Sar. 73. 


Their Lordships are by no means prepared to say 

that an Indian Judge would not do right, according to the 
practice of the Courts of that country, in rejecting a copy if 
the absence of the original were not satisfactorily accounted 
for. There seems to be no reason for assuming that a rule 
requiring the best evidence producible to be produced, has 
no application to Courts of .which the Judges may be pre- 
sumed to be, for want of professional training, less capable 
than they are elsewhere of weighing the effect of evidence 



EVIDENCE— ) 

Document— 

(21). {Lord Hatherlcy, L. Cf) FORESTER z/. SECRETARY 
OE STATE FOR INDIA. (1872) Sup. I. A, 10 = 

12 B. L. R. 120 = 18 W. R. 349 = 3 Sar. 1- 

IP. E. 1872 = 2 Suth. 628. 

TIktc may be considerable question whether the copy 

of the genealogy was admissible in evidence, when the 
original has not been produced or satisfactorily accounted for 
(17). {Sir Montae^n E. Smith.) NaWMI MUHAMMAD 

Azmat ATj Khan Mussumat Laeli Begum. 

(1881) 91. A. 8 = 8 C. 422 (431-2) = 4 Sar. 310 = 

17 P. R. 1882 (Civil). 

The question was whether what was called a copy of 

an authority to adopt alleged to have been executed by the 
defendant’s husband in her favour had been rightly rejected 
by the Courts l)el6w as being inadmissible. 

The original document said to have been executed by the 
dece;ised was not forthcoming. The defendant sought to 
prove that it had been lost, and tendered what she alleged to 
be a copy. 'Ehe Subordinate Judge considered that there 
had not l)een any such amount of search for the original as 
would justify the Court in aclmiiting a copy. On appeal the 
High Court held that the evidence did not show that the 
alleged copy was a copy of any document to which the wit- 
nesses ('eposed as having been executed by the deceased ; 
and, on that ground, and also because they agreed with the 
Subordinate Judge that there had been no sufficient proof of 
search for or loss of the original, concurred in the rejection 
of the alleged copy. 

Held, on the evidence, that the High Court decided 
rightly in rejecting the copy (80-2). {Lord ffobhonse,) 

Srimati Rani Hurripriaz'. Rukmini Deri. 

(1892)19 1. A, 79-= 19 C. 438 = 6 Sar. 177. 

« 

Secondary evidence of contents of^Cofy — Admissi- 
bility of — Document mere link in evidence — Document 
foundation of suit — Distinction, 

As regards the admissibility of copies of documents and 
the weight and value to be attached to them, there is, no 
doubt, a considerable difference between cases where docu- 
ments come in as mere links or as part only of the evidence 
in the case, and those in which the suit is actually brought 
upon the instrument of which a copy is tendered, and the 
whole cause of action depends upon the proof of the brign 
nal instrument. In the latter case strict proof may properly 
be required (461). {Sir James Coivile f) RamGOP.ALROY 

Gordon Stuart and Co. (1872) 14 M. I.A. 453 = 

17 W. R. 285 = 2 Suth. 549 = 3 Sar. 73. 


Secondary evidence of contents of — Copy — Admisst- 

ility of — English strict rules as to — fnapplicalnlity if^ 

^ndia of. , 

With reference to the general question of the admissibility 

)f copies, and the mode in which the Courts in India dea 
vith them, it has been repeatedly ruled here, that these 
|uestions are not to be dealt with by the strict rules lha 
vould prevail at a Adsi prius Trial in England, where t e 
luestion is, whether the document ought to be submitted a 
ill to the Jury, The way in which evidence is brought m 
n India almost precludes that rule (460-1 ). 

'lolvile.) Ram Gopal Roy v. Gordon Stuari and 
-Q (1872) 14 M. I. A. 463=17 W. R'285-- 

2 Suth. 649 = 3 6 ar. 73. 

Secondary eridence of contents 


ility of, if not objected to, under law then in farceur a 

ure to object to admission in case of— Effect. 

The apoeJlant, when called on to an.swer as to the lactu 

,f I wilt said, “ What does it signify if there U a ^ 

f such a will lie produced it cannot have any 

tiy interest.” The oflScial copy of the will wa»-JJ*oduced a 
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fhe hearing, and no objection was taken to the reception of 
that instrument, and no demand was made on the part of 
the appellant that the instrument should be regularly proved 
by witnesses. The Regulation applicable to the case provi- 
ded that where documents were produced, and they were not 
disputed, they should be received without proof. 

It was contended before their Lordships on the part of the 
appellant, that that will was not properly in evidence, be- 
cause there w’as no examination of witnesses. 

Heldt that the will was, for the purposes of the suit, 
against the appellant, sufficiently established (521 2). (J// . 
Pemberton UebEE TokaI SherOB v, UeciLAR. 

(1856) 6 M. I. A. 610 = 4 W. R. (P. 0 ) 87 = 

1 Suth. 259=1 Sar. 577. 


Secondary ci’idcKcc of contents of — Copy bearing en- 
dorsement by predecessor of party {against whom it is used) 
that it was a copy of the original — Admissibility of. 

In the case of a document which was lost, held that a 
copy thereof bearing an endorsement by the predecessor of 
the party against whom it was admitted in evidence that the 
copy was a copy of the original was secondary evidence of 
the terms of the original and was arlmissible in evidence. 
{hyrd Atkin), SEETHAYYA v, SUBHAMANIA SOMAYAJULU. 

(1929) 52 M, 453 = 29 L. W. 804 = 33 C. W. N. 678 = 
A. I. R. 1929 P. C. 115 = 56 M. L J. 730 (735). 

Secondary ei'idence of contents of^Copy filed in 

another suit — Indorsement on, '"Copy in accordance with 
original'' signed by presiding Judge. 

The question was whether K made a gift of his estate to A*, 
under whom the respondents claimed. All the Courts below 
decided in favour of the gift, holding that it was proved by 
a deed of which secondary evidence was given. The ques- 
tion for decision in the appeal to the Privy Council was whe- 
ther the evidence that had been admitted by the Courts 
below was really and truly secondary evidence. 

The evidence let in was a copy of a deed which was filed 
in another suit and was on the records of the Court, That 
deed was indorsed “copy in accordance with the original,” 
and it was signed by the Judge presiding in the Court. 
Upon the value of that copy the Court below (the Judicial 
Commissioner) observed as follows: — “There can be no 
doubt that the Judge, in the course of the suit in 1864, did 
accept and file, with the proceedings, a copy of a deed of 
gift by AT, and the only question is whether that copy has 
l)een compaicd with the original, when the copy is enfaced, 
in accordance with practice, ‘copy according to the original,’ 
and the Judge’s order to file is also found on it. I cannot 
doubt that the copy was duly compared. Except the Judge, 
there was no person who was authorised to compare and 
accept a copy, and his signature to the order must, it seems 
to me, guarantee the genuineness of the copy.” 

Their l-ordships entirely coricurred with the opinion of 
the Court below, and held that the copy of the deed was 
rightly admitted as secondary evidence (127). {Lord Hob- 
house.) LaCHMAN SlNGH v, MUSSUMAT PUNA. 

(1889) 16 I. A. 126 = 16 C. 763 (765) = 5 Sar. 370. 


^Secondary evidence of contents of — Mortgage — Cor 
promi^ petition filed in Court reciting mortgage — Certifii 
copy of— Admissibility of — Records of proceedings destroy! 

m Mutiny. See Evidence— DOCUMENT— Secondaf 
evidence of contents of — ADMISSIBILITY OF — CO 
PROMISE PETITION. ETC. (1916) 43 I. A. 264 (266) 

38 A. 494 (499 60C 

of contents of~Oral evidence- 
Ad 

Parol evidence cannot be received of the contents of doc 
ments froiAthc^ who have the custody of those very doc 
ments(141). {Dr. Lushingion.) UNIDE RaJAHA Ra 


I EVIDENCE— (C^///^.) 

I 

Do cument— ) 

bommarauze Bahadur v, Pemmasamy Venkatadry 
Naidoo. (1858) 7 M. I. A. 128 = 4 W. R. 121 = 

ISuth. 300=1 Sar. 637. 

It is a cardinal rule of evidence, not one of technica- 
lity, but of substance, that \vhere written documents exist 
they shall be produced as being the best evidence of their own 
contents. Nothing is more dangerous than to allow’ parol 
evidence to be given of what they are allege 1 to contain 
when there is reason to suppose that the documents them- 
selves exist. If a letter exists, it may contain something 
very different from that which the witness represents to be 
its contents (l5). 

In a case in which the question was whether H had a 
special authority from tlie defendant to make a particular 
adjustment with the plaintiff which would constitute an 
acknowledgment by an agent especially authorised in that 
behalf within the meaning of S. 20 of the Limitation Act of 
1871, the plaintiff relied upon a letter alleged to have been 
written by the defendant herself to establish the special 
authority. The letter was not filed by the plaintiff, though, 
if it existed, it should have been in his Serishta. And 
no attempt was made by the plaintiff to account for its non- 
production. 

Held that, under such circumstances, parol evidence of the 
contents of the letter w’as not properly received in evidence 
(15 6). {Sir Montague E. Smith!) DiNOMOVI DeBI v, 
Roy luchmiput Singh. (1879) 71. A. 8 = 

60. L. R. 101 = 4 Sar. 112 = 3 Suth. 710 = Bald. 34 

Secondary evidence of contents of — Oral evidence of^ 

person who has not himself read doctiment but who has 
merely heard it read out by others ^Admissibility. 

The question whether a document is a talaknama or deed 
of divorce is a fact which can be seen by reading it, and, 
therefore, in accordance with the general principle emlx):lied 
in S. 63 of the Evidence Act can only be spoken to by a 
witness who has himself read it. 

On an issue as to whether a deceased Mahomedan had 
executed a talaknama or divorce document divorcing the 
respondent, his wife, the original document itself was not 
produced. At the trial, several of the witnesses deposed ta 
having heard the talaknama read out, and to having seen it 
executed by the deceased, but the writer of the . document 
was not called, and none of the witnesses had read it so as 
to 1)6 able to speak de visu to its contents. 

affirming the High Court, that the statements of 
the witnesses were not secondary evidence within the mean- 
ing of S. 63 of the Evidence Act (64-5). {Sir John Wallis.) 
Ma Mi V. Kallander Ammal. 

(1926) 64 I. A. 61 = 5 Rang. 18 = 25 A. L. J. 66 = 

( 1927) M. W. N. 80 = 38 M. L. T. (P. C.) 41 = 
28 Punj. L. R. 109 = 26 Ii. W. 342 = 1001. C. 1 = 

8 Pat. L. T. 280 = 31 C. W. N. 621 = 29 Bom. L.R. 800 = 

A. I. R. 1927 P. C. 16 = 52 M. L. J. 376. 

S. 63 ofthe Evidence Act enacts: '‘Secondary evidence 

means and includes. . . .(5) oral accounts of the contents of 
a document given by some person who has himself seen it.” 
This means that the oral evidence of the contents of the 
document must given by some person who has seen those 
contents, that is to say, who has read the document. 
Evidence that the witness saw the document and heard it 
read out Ijy some one else is only hearsay so far as the 
contents are concerned, and does not fulfil the requirements 
of S. 60 of the Act as to oral evidence generally : “ Oral 
evidence must in all cases whatever be direct ; that is to say 
— if it refers to a fact which could be seen it must be tlie 
evidene of a winess who says he saw it ” (64-5). {Sir John 
Wallis.) Ma Mi V. Kallander Ammal. 

(1926) 64 I. A. 61 = 6Raiig, 18 = 26 A. L. J. 66=. 
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Document — ( Couid . ) 

(1927) M. W. N. 80-38 M. L. T. (P. C.) 41 = 
28 PunJ. L.E. 109-26 L. W. 342-100 I. C. 1 = 
8 Pat. L. T. 280 = 31 C.W.N. 621 = 29 Bom. L. E. 800 = 

A I. E. (1927) P. C. 16 = 62 M. L. J. 376. 

■ Scconday evidence of contents of — Original — f,oss or 

destruction of — Onus of proof of ^Document lost 7a////e in 
Court custody. 

In a suit uix)n a promissory note it was found when tlie 
suit came on for trial tliat the original no’e was missing. 
The plaintiff’s pleader deposed tliat he had filed the original 
along wi:h the plaint, and his evidence was foun:l to be true 
by the trial Judge. It, was not, however, possible to 
ascertain how, by whom, and when the original had been 
abstracted. The trial Judge allowed to be put in. as 
secondary evidence of the note, a photograph of it taken 
some little time before. 

Heldy that secondary evidence was rightly admitted. 

As the original document was placed in the custody of 
the law, their Lordships do not think that the onus of proof 
required the plaintiff to show how it was afterwards made 
away with, or to satisfy the Courts that the defendant was 
more likely to have been guilty than himself. His denial of 
participation in the act, if believed, was enough. 
{Lord Sumner,) LALA TULSI KaM 7'. KaM vSaRAN DaS. 

(1924) 22 L. W. 86=29 C W. N. 965 = 
23 A. L. J. 109 = 2 O. W. N. 256-L E. 6 P. C. 70 = 
86 I. C. 652=27 Bom L.E. 777 = 26 Punj. L, R. 419 = 

A. 1. E. 1925 P. C. 80 = 49 M. L. J. 132 (136). 

Secondary evidence of contents of — Original — I.oss 

or destruction of — Proof of — Evidence of person in whose 
custody original should be that it was lost — Sufilciency of. 

See Evidence— DOCUMENT— Secondary evidence of 
CONTENTS OF— Admissibility— Registration copy- 
loss OF original -Proof of. 

(1921) 48 I. A. 366 (372-3). 

Secondary addcnce of contents of — Original — Non- 
production of,, by party having. 

In a suit which turned chiefly upon the construction of an 
ikrarnamah, in the Court of first instance the plaintiff, 
although he admitted that he had the ikrarnamah in his 
possession, did not produce it, alleging that it had been in 
the possession of the defendants, and that they might have 
tampered with it, or had tampered with it. But as he did 
not produce it, the Judge quite properly held that secondary 
evidence of it could not be admitted, and dismissed the suit. 
When the case came on appeal to the Sudder Court at Agra, 
the plaintiff did then produce that document, and offer it 
for the inspection of the Court. The Court refused to look 
at it, but admitted secondary evidence of its contents. 

Held, that the Sudder Court was wrong in that course of 
proceeding (67-8). 

If the plaintiff had the original and did not pioduce it in 
the Court below, his case was not proved because it rested 
almost entirely on the ikrarnamah, but to accept secondary 
evidence of the document which was in the plaintiff’s 
custody, without looking at the original, seems to their lord- 
ships to be an extraordinary course (68). {Sir Robert 
P Collier.') HiRA LALLz'. GaNESH PerSHAD. 

(1882)9 1. A. 64 = 4 A 406 (410) = 11 0. L R. 109 = 

4 Sar. 342. 

Secondary evidence of contents of — Original — Search 

for — Proof of — Quantum, 

The question was whether a deed of endowment had been 

executed by a deceased Zemindar. No evidence was given 

of the existence of such a deed, except the mention of it in 
the rubicari of a former suit. No witness was called who 
ever saw the deed. The man who produced It in the prior 


EVIDENCE— 

Document— (cV;//rf.) 

suit, when called, did not refer to it; and the only search 
which had been proved was a search made by some clerk in 
the slierista of the Zemindary — a young clerk who was not 
likely to have any knowledge of the deed and who simply 
said that upon search he did not find it there. 

Held, that it was very doubtful whether secondary 
evidence of the deed should be permitted at all (59). {Sir 
Montague E. Smith.) KONWUR DOORGANATH ROY v. 

Ram Chunder Sen. (1876) 4 1. A. 62= 

2 C 341 (348) = 3 Sar. 681=3 Suth. 373. 


Secondary evidence of contents of^Origittal — 

Scarth for-^Proof of — Sufficiency of — Trial Judge's 
opinion as to — Weight due to. 

The question whether there has been such an amount of 
search for an original document as to justify the Court in ad- 
mitting a copy of it is one which is proper to be decided by 
the Judge of First Instance, and is treated as depend- 
ing very much on his discretion. His conclusion should not 
be over-ruled e.xcept in a very clear case of miscarriage. 
(Lord Hobhouse.) SRIMATI RANI HURRIPRIA z/. RUKMINI 

Dkbi. (18S2) 19 I. A. 79 (81) = 19 C. 438 = 6 Sar. 177. 

Secondary evidence of contents of — Power-of* 

attorney — -Will reciting — Admissibility of — Loss or destruc- 
tion of original —Absence of proof of. See PO\VER-OF* 

ATTORNEY — Evidence of. (1837) 1 M. I. A. 494. 

Secondary ei’idence of contents of — Public document 

— Authenticated copy of — Admissibility of. 

The native Courts of India would, by their usual practice, 
admit a copy of a public document, authenticated by the 
signature of a public officer, as prima facie evidence, 
subject to further inquiry, if it were disputed (90). {Lord 
JCingsdoion.) NARAGUNTY LUTCHMEEDAVAMAH v, 

VeNGAMA NAIDOO. (1861)9 M. I.A. 66 = 

1 W. R. 30 P. 0. = 1 Suth. 460 = 1 Sar. 826. 

Secondary evidence of contents of — Public Docu- 
ment — Pymash accounts if and w’hen. See PYMASH 
ACCOUNTS— Admissibility of . 

(1881) 8 I. A 143 (160) = 3M. 384(392-3). 


Secondary evidence of contents of — Registration copy 

— Admissibility of. 

In a suit brought upon a mortgage bond, the defendant 
denied that he had ever had any dealings with the plaintiff, 
or that he had ever executed the suit bond. 

The plaintiff alleged that, since the institution of the suit, 
the original bond had been accidentally destroyed by 
and prayed that a copy from the Registry-book might M 
admitted, pursuant to the provisions of S, 11 of Regulation 
17 of 1802. He filed an official copy from the registry, of a 
vakalatnama, to get the bond in question registered, an 
office copy of the bond from the Kegistry-l»ok together wi 
the fiagments of the original Ijond. He examined two o 
the subs-'ribing witnesses to the original instrument ; no 
further evidence was given of the destruction of the bon ■ 
Evidence was also given of the dealings between the parti 
and of the due execution of the instrument. The 
of ihe alleged original bond produced did not agree wit 
description on the registry. The Courts below admitte 
registered copy in evidence and decreed the suit. 

Held, that, in the absence of satisfactory evidence ot i 
destruction of the original bond, the registered copy 
improperly admitted as secondary evidence. 

The material evidence was the bond itself i failmgffi - 
evidence should have been given of its destruction. ^ 
dary evidence can only be received^ when the ab^nf 

bond is 
(161). 


accounted" for-Vice-Chancellor Knight Brace 
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EVIDENCE— 

Document — {^Coutd,) 

It is not upon the fragments the case rests, but upon the 
requiring of secondary evidence. The fragments did not 
open the door to secondary evidence. The Judge seems to 
have assumed, without evidence, that these scraps were por- 
tions of the bond ; and these scraps, it appears, do not 
agree with the description on the Registry. It is exactly 
as if this were to take place at nisi prius \ an action upon 
a bond, and the plaintiff produces, from an attorney’s office, 
the draft from which these fragments were copied ; to let in 
this draft, the first thing would be to prove that the frag- 
ments were the bond declared upon, and put in suit, and 
then if there appeared a discrepancy between the fragments 
produced, and the draft, that would be fatal ; he would be 
nonsuited in two moments — Lord Brougham (I6IJ. i^Lord 
Brougham,) SyUD ABBAS ALI KHAN v, YaDEEM RaMY 
Reddy. (1843) 3 M. I. A. 166 = 1 Sar. 259. 

■Secondary etndence of contents of— Registration copy 


— Admissibility of— Loss of orightal —Proof of— Evidence 
of person in vohose custody document should be that it was 
lost — Sufficiency of. 

In ordinary cases, if the witness, in whose custody a deed 
should l>e, deposed to its loss, unless some motive is sugges- 
ted for his being untruthful, his evidence would be accepted 
as sufficient to let in secondary evidence of the deed. And 
if in addition he is not cross examined, this result would 
follow all the more. 

The purchaser of property subject to a mortgage sued for 
its redemption. He alleged in his plaint, and deposed to 
that effect in his examination as a witness in the suit, that 
the original sale-deed had been lost, but that it had been 
registered ; and he offered as secondary evidence a copy cer- 
tified by the Registrar. 

Held^ reversing the High Court and restoring the first 
Court, that the evidence of the loss of the original was suffi- 
cient, and that the copy was admissible in evidence (372-3). 
{Lord Phillimore.) EHTISHAM ALI v. JANNA PraSAD. 

(1921)481. A. 366 = 16 L.W. 104 = 30 M. L. T. 132 = 
9 O. L. J. 71 = 24 O. 0. 272 = 24 Bom. L. E. 676 = 
64 I. C. 299 = 27 0. W. N. 8 = 20 A. L. J. 961 = 

A. I. B. 1922 P, Q. 66. 

Sham document — Details in — Rejection in toto of 
— Propriety, 

Though the purpose of the document was a sham, it does 
not, therefore, enable every detail in it to be disregarded 
(874). {Lord Buckmaster,) MUSSUMAT FaKRUNISSA v, 
Moulvi IzaruS Sadik. (1921) 26 C. W. N. 866 = 

63 I. 0. 898 = 17 N. L. E. 72. 

1 — Signature in — Proof of— Mode of— Party to suit — 

Adjustment of account by — Document amounting to — Sig- 
nature in. 

The plaintiffs-respondents borrowed from the defen- 
”*'*®'^PP®dants, Rs. 29,000 upon a Zur-i-peshgee lease, 
the effect of which was that it was a lease for fifteen years 
at a rent calculated to cover the interest on the Rs 29,(X)0 at 
V 0/0 and also the Government revenue payable on the pro- 
^rty l^s^, the lessee and mortgagee undertaking to keep 
down the Government revenue, and to pay themselves such 
interest, and being at liberty to make what further profits 
they could out of the Zur-i-peshgee lease. At the end of the 
ID years the principal sum was to be paid down in a lump 

sum and the property redeemed. That was the mortgage 

transaction. It was. however, admitted that it was further 
arranged tetween the parties that that sum of Rs. 29,000 

mortgagees, the bankers, into the 
hands of the mortgagors, but should be transferred to their 
account m the bcraks of the former, to be applied, as occa- 

satisfaction of their judgment and 
Q her debts. The result of that arrangement was to make 


EVIDENCE— 

Document— 

the mortgagees accounting parties to the plaintiffs for 
Rs. 29,000. 

In a suit brought by the plaintiffs against the defendants 
claiming upwards of Rs. 10,000 as unaccounted for, the defen- 
dants, who resisted the plaintiffs* demand, and rested iheir 
case principally on tw'o amanut namas, and the endorse- 
ments of payments thereon, which purported to have been 
signed by the plaintiffs ; because those, if really signed by 
them, were proof of settled accounts comprehending most of 
the disputed payments. 

Held that, in any country where the administration of 
justice was conducted with any degree of formality and re- 
gularity, the proper mode of proving those documents would 
be to put them into the hands of the plaintiffs ; to call upon 
them 10 admit or deny their alleged signatures in the same ; 
and to give far more specific proof of those documents than 
a mere statement that they were identified and verified by 
the witnesses (133-4.) 

The witnesses must have been called upon to state whe- 
ther they saw the plaintiffs sign the documents, or, if not, 
whether they could speak to the handwriting, and generally 
what look place on the two occasions on which the accounts 
were vaguely said to have been adjusted (134). BabOO 

Gunga Peksad V, Baboo Inderjit Singh. 

(1876) 3 Suth. 132 =23 W. E. 390 = 3 Sar. 486. 

Stamp — Document with insufficient or with no — 

Tender in evidence of— Procedure on — Rejection of docu- 
ment altogether — Propriety. See STAMP ACT OF 1899, 
S. 35. 

Title— Documents of. See Title-DEEDS. 

Embezzlement. 

Frauds — Series of— Embezzlement by — Participa- 
tion in Proof of — Participation in some of frauds only — 
Evidence of — Sufficiency of— Conditions, 

The suit was brought on the part of the Government of 
Bengal against the appellant, who was a surety for S, the 
Treasurer of the Mirzapore Collectorate, to recover a sum of 
money, i^ith interest. T.he case on the part of the Govern- 
ment was, that between the years 1843 and 1848 the Trea- 
surer had l>een a party to the embezzlement of the sums of 
money in question. The question was w'hether there was 
satisfactory evidence that .S’, the Treasurer, was a party to 
the embezzlements in question. The whole of the frauds 
were proved to be upon one system from beginning to end. 

Heldy that, in such a case, when it was once shown and 
proved that there were frauds to the suit amount, and how 
they were concocted and carried out, and when it was fur- 
ther shown clearly from certain instances, that there was 
evidence beyond all question, that the Treasurer was a party 
to them, the inference was very strong indeed that he was a 
party to all the frauds (99.100). ^ 

It never could be believed that some of the frauds were 
committed with the knowledge of the Treasurer, he receivine 
the money, and that the rest of the frauds were not practi- 
cally committed in the same way (100). {Lord Justice 
Melltshj) LALLA BUNSEEDHUR v. GOVERNMENT OF 
Bengal. (1871) 14 M. I. a. 86 = 16 W. E. (p. cb 11 = 

9 B. L. E. 364 = 2 Suth. 448 = 2 Sar. 689. 

-Official-Embezzlement by — Suit against surety 


respect of— Evidence of embezzlement in— Deposition^ 
of official — Admissibility. See SURETY — Official 

(1871)14 M. I. A. 86 (91-2) 

-Treasurer — Embezzlement by — Proof of— Mode of— 

Accountants who examined account-books— Examination nf 

— Proof by. * 

The suit was brought on the part of the Governmenf t 
Bengal against the appellant who was a surety for V ^ 
Treasurer of the Mirzapore Collectorate, to recover a s 
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Embezzlement— 

of money, with interest. The case on the part of the Govern- 
ment was, that between the years 1843 and 1848 the Trea- 
surer liad been a party to the embezzlement of the sums of 
money in question. The question was whether there was 
evidence of an embezzlement of the amount claimed. 

The Government filed all the voluminous documents with 
which they supported their case as also the Hill of discovery, 
and they were open to examination on the part of the appel- 
lant. The Accountants were called, and they stated what 
the result of the documents was; they stated that they did 
show a deficiency in the accounts to the amount claimed. 
The appellant appointed persons who were perfectly compe- 
tent for their duty, he being himself a large and extensive 
Banker, and they were clerks of his own, who themselves 
went through those accounts, and after they went through 
them, they were asked, whether they wanted any more docu- 
ments, whether there was anything that the Government 
could produce which they required. They said there was 
nothing more. They were examined, and the result of tlieir 
evidence was that an examination of all those documents 
tended to show that there was an embezzlement shown by 
those accounts to the amount stated. 

Held^ that the way in which the embezzlement was proved 
was the only possible way in which a fraud of that kind 
could be proved, because it was quite impossible for the 
Court itself to go into every single item of such voluminous 
accounts (92-3). 

In this country it is the practice to call in an Accountant, 
who goes through the Books ; he makes a summary of the 
accounts, and the other side are left to question them, and 
this case was conducted in that way (93). (^Lord Justice 

Mciiish,) LALLA BUNSEEDHUR v, GOVERNMENT OK 

Bengal. (1871) 14 M. I. A. 86 = 16 W. E. (P. C.) 11 = 

9 B. L. E. 364 = 2 Suth. 448 =2 Sar. 689. 

False evidence. 

Common in India. 

In India the religious obligation of an oath is very little 
felt, \r.ord Wynford:) SUTROOGUN SUTPUri'Y r-. 

Sabitra Dye. (1835) 5 W. R. (P. C.) 109 = 

1 Suth. 36 = 2 Knapp. 287. 

Fahricaiion of — Facility for, amoui^st Hindus. 

Neither the witnesses nor the documents appear to be 
open to any imputation, beyond what applies to all Hindoo 
testimony, idz., the facility with which false witnesses are 
produced and documents fabricated (426). {Mr. Pemberton 
Leighfi Hakadhun Mookurjia v. Muthokanath 
MOOKURJIA. (1849) 4M. I. A. 414 = 7 W.R. (P.C.) 71 = 

1 Suth. 213-1 Sar. 375. 

Fabrication of — Tendency in India. 

Such a practice would tend further to encourage the 
manufacture of evidence in a place (India) already too 
prone to the fabrication of it (143.) {Lord Chelmsford 

Sree eckowrie Singh Heeraloll Seal. 

(1868) 12 M. I. A. 136 = 11 W. R. (P. C.) 2 = 
2 B. L. R. P. C. 4 = 2 Suth. 171 - 2 Sar. 399. 

Production of — Costs of Tuigation — Effect on. See 

CoST.s— Successful party— Disallowance of costs 

TO. 

True Case — Use of false e^ndenee to support — 

Practice of — Decision of case not to be affected by. 

Both the courts below treated the whole of the parol 
evidence of the appellant as unworthy of credit, and the 
Pottah produced by her as a forged instrument ; and their 
Lordships regret that on the fullest consideration they are 
not prepared to differ from them in these conclu.sions. 
When false witnesses or forged documents are produced in 
support of a case, the fact naturally creates suspicion as to 
the case itself ; and if the evidence on which their Ix>rd- 


EVIDENCE— (C^7;//^^.) » , 

False evidence— (Ca/z/fA) tr. 

ships act depended in any degree for its credibility or weight 
on such witnesses, or document, they would have paused as 
to iheir conclusion. The fact is not so, however, in the 
present case ; their Ixzrdships believe they have to deal 
with a just case foolishly and wickedly attempted to be 
supported by false evidence. This misconduct must not 
mislead them in deciding the case (149-50). {Lord Justice 
Turner.^ RaNEE SuRNOMOYEE v. MAHARAJAH 
SinTEESCHUNDER ROV BAHADOOR. 

(1864) 10 M. I. A. 123 = 2 Sar. 60 = 2 W. R.(P.C.) 13 = 

1 Suth. 648. 

•In a native case it is not uncommon to find a true case 


placed on a false foundation, and supported in part by false 
evidence. It not unfrequently happens that each case, 
that of the claim and that of the defence, has to struggle 
through difiiculties in which wicked and foolish managers 
involve it. by fabrication of evidence and subornation or 
tutoring of witnesses ; and it is not alw’ays a safe conclusion 
that a case is false and dishonest in which such falsities are 
found (183). 

A Native, even w itli an honest case, or his advisers, may 
fabricate evidence to meet a case which they fear, though 
they know it to be groundless ; and if this woman and her 
child stood in an ambiguous relation to the deceased, and 
the real heir feared that a Court would draw in favour of 
marriage and legitimacy really groundless conclusions, from 
a plausible appearance of marriage and legitimization, the 
fabrication might, however, not be fatal to a defence ; but 
in this case the defendant’s oral evidence presents a des- 
perate and hopeless case as the real case of the claimants. 
If, then, the fabrication be established proof of that fabrica- 
tion supports plaintiff’s case to some extent (191). (Sir 
Richard fiindcrselyf) WISE v. SUNDULOONISSA CHOW- 

DKANEE. (1867) 11 M.I.A. 177 (183, 191-2) = 

7 W. R. (P. C.) 13=1 Suth. 667 = 2 Sar. 249. 

It is unfortunately l)y no means an unfamiliar occur- 
rence in the Indian Courts of Justice that parties should 
concoct a false story to help their case, and yet on the main 
point of the case be right (20). {f.ord I/obhonse.) KAMES- 
WAR KOER V. BHAKAr BEKSHAD SaHI. 

(1899) 4 C.W.N. 18. 

In Indian litigation it is not safe to assume that a 

case must be a false case if some of the evidence in support 

of it appears to lx; doui)tfuI or is clearly untrue. There is 

on some occasions a tendency amongst litigants in India, as 

elsewhere, to back up a good case by false or exaggerated 

evidence (628). {Sir John Fdge.) BaNKIM BIHARI 

Maiti V. skimati Matangini Dasi. 

(1919)24 0. w. N. 626, 

Ill-judged attempts are very often made by 

to improve their case by manufacture of evidence, but t ty 

do not affect the inferences in a party’s favour arising ro 
the admitted and clearly established facts of the case 
{Sir John Wallis.') MA Ml v, KALLANDER AMMAL. 

(1926) 64 I. A. 23 = 5 26 69 

(1927) M. W. N. 76 = 38 M.Ii.T. (P. C.) 63- 
. W. N. 300 = 26 L. W. 679 = 6 Bur 1. J. 69 - 

29 Bom. L. E. 772= 100 I. C. 32; 
A. I. B. 1927 P. 0. 22 = 52 M. L. X 364 

TT.g Effect of, on other CT^iidence adduced by party. 

If any important paper produced by a f 

paper be shown to Ire false, the court cannot have any 

ground for deciding in favour of one who . 

produced such a fabricated paper as a genuine 

fiord Wynford.) SUTROOGUN SUTPUTTV^. SABITRA 

DYE. (1836) 6 W.B. 109 P. O. = 1 Sutb^36^37)^ 
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EVIDENCE— 

False evidence— 

The respondent, the owner of a certain niouzah, 

executed in favour of the appellant a kararnaniah effecting 
a conditictial sale of the mouzah. The respondent alleged 
that on the same day the appellant executed a counter- 
kararnamah in his favour agreeing to restore the mouzah to 
him in certain contingencies. The appellant denied that he 
executed the counter-kararnama, and alleged that it was a 
fabrication. The respondent adduced what was privia facie 
legal evidence of the counter-karamamah. The appellant 
sought to impeach the credit of the witnesses to the counter- 
karamamah by adducing counter evidence and by relying 
upon a receipt purporting to have been given by the respon- 
dent, which receipt, if it had been a genuine document, 
^\ouId have gone very far, if not conclusively, to show that 
the counter-kararnamah was a fabrication. It was, however, 
found that the receipt was clearly a fabrication. 

Held that the fact that the receipt set up by the appellant 
to rebut the evidence of the counter-kararnamah was a 
fabrication and that therefore the main feature of the appel- 
lant's case brought forward to rebut the evidence of the 
counter-kararnamah fell to the ground had certainly the 
effect of cutting down to a great extent the attempt on the 
part of the appellant to rebut the evidence, which was 
prirna f acie legal evidence, of the counter-kararnamah 
(IS, 21-2). (Mr, Justice Bosanquetl) Sri RaJAH KaKULA- 

pooDY Jagannadha Raj Bahadoor V, Sri Rajah 
VUTSAVOV. (1837) 2 M. I. A. 1 = 

6 W. R. 117-1 Suth. 79=1 Sar. 143. 

A party's conduct in knowingly making a false 
statement with regard to a portion of his case, and in 
endeavouring to support it by forgery and perjury naturally 
causes grave doubts as to the truth and honesty of the other 
part of his case. FukhurOODEEN MaHOMED AhSUN 

Chowdry V. Kumroonissa Khatoon. 

(1872) 9 M. J. 141. 

“ Unfortunately, the discovery of falsehood in a portion 
of a case is not, in Indian litigation, so conclusive as to the 
whole as it is apt to be in England. But it is a highly 
material circumstance that the party, who had been per- 
sonally engaged in the suit transactions from beginning 
to end, set out with a false allegation, and supported it by 
forged papers (194-5). (Sir Artlmr Hobkouse!) BaIJNA'I'H 

Sahay V. Ruohonath Pershad Singh. 

(1882)12 C.L. R. 186 = 4 Sar. 372 = Bald. 437. 

> Where one of the defendants was disbelieved on a 

most material point, on which he gave distinct evidence, 
teld that the effect was not merely to invalidate his evid- 
ence as to that particular fact, but to cast doubt on the 
nefendant's case (163*4). (Lord I/annen.) ZakeRI 
KEGUM V, Sakina BeGUM. (1892) 19 I. A. 157 = 

19 C.689 (697) = 6 Sar. 213. 

, , District Judge does not appear to have consider- 

e tact that the defendants deliberately attempted to 

as to a divorce to have any weight in con- 
n evidence on the other parts of the 

‘ ^^^^^fnaster.) MUSSUMAT FaKRUNISSA 

' ■ IZAMS Sadik. (1921) 25 0 W. N. 866 = 

631. C. 898 = 17 N.L.R. 72. 

given on behalf of a party to a 
Drenirf*H of concocted falsehoods, carefully 

miskadin^th^r for the deliberate purpose of 

be associafeH should 

fv\ scheme of deceit which it was design- 

: association should be regarded 

1 mportant element in determining whether his defence 
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False evidence— (Cofttd.) 

is honest and just. (Lord Bnekmaster,) MaDHU SUDAN 

Chowdhri V, Musammat Chandrabati Chowdh- 
rain. (1917 21C.W.N. 897(901)« 

(1917)M.W.N. 518 = 42 I.C. 627 = 6 L. W. 437. 

Use of— Other evidence of party — Consideration of 

— Duty of Court, 

It is true that any judge disbelieving a story put forward 
by a party must view very warily other evidence coming 
from the same quarter. But that does not exonerate the 
Court from weighing whatever evidence has actually been 
tendered and the mode in which It has been met. (L^rd 
Hobhonse.) KaMESWAR KOER v, BharaT PERSHAD 
Sahi. (1899) 4 C.W-N. 18 (20). 

Frauds— Participation in a series of. 

— I Proof of — Participation in some of them only 

Evidence of— Sufficiency of— Conditions. See Emrezzi E- 

ment— Frauds. (1871) 14 M. I.A. 86 (iVo). 

Girl. 

Majority of— Hearsay evidence of— What amounts 

to — Ad m issibi I i ty. 

In a case in which the question was whether the appellant 
was at the time of her marriage with the respondent a 
minor or a major according to Mahomedan law, held that 
the evidence of a witness who stated that he knew she was 
of age, because he had been told so by the appellant’s 
father was inadmissible as hearsay and was no evidence 
whatever of the substantive fact of the girl’s puberty. 

Held also that the evidence of another witness who stated 

that he had heard from his wife that the appellant was of 

age, and that his wife had herself heard so from the appel- 
lant’s mother was also inadmissible as hearsay. (Lord 
Atkinson.) MUSAMMAT ATKIA HEGUM MaHOMeD 
Ibrahim Ra.shid Nawar. (1916) 6 L. W. 26 (29) = 

(1917) M. W. N. 261 = 21 C. W. N. 346 = 

36 1.0.20 = 10 Bur. L. T. 79 

Puberty of— Date of attainment of— Question as to 

—Medical examination twelve months after —Refusal of 
girl to submit to — Inference adverse from — Propriety. See 

Mahomedan Law — Majority— Age of Giri 

(1916) 6 L. W. 26 (36). 

Hearsay evidence— Admissibility of. 

Girl— Majority of— Hearsay evidence of — What 

amounts to— Validity. See EVIDENCE— Girl— MAJORITY 

OF. (1916) 6 L.W. 26(29). 

I.egitimacy — Members of family— Statements by 

Hearsay reports of — Admissibility and value of See 

Legitimacy— Evidence of— Members of family. 

(1903) 30 I. A. 94 (106)= 25 A. 236 (248-9). 

Objection to— Omission to raise— Effect, See EVI- 
DENCE — Admission of — Inadmissible evidence 

Admission OF— OBjEGnoN to— Failure to raise- 
hearsay. (1928) 66 M. L. J. 88. 

Relationship. See RELATIONSHIP. 

Hindu — Concubine kept by. 

Communication by him of, to stranger Mahomedan 

ivith particulars— Evidence as to— Improbability of. 

The question was whether the plaintiff was a dancing-girl 
and therefore incapacitated to contract marriage, or was as 
she claimed, a legitimate child of one 6', a Sudra man’ of 
the Vellala caste. 

One K, a Mahomedan, who said the plaintiff was a dan 
cing-girl her.self, and was the daughter of a dancing-girl 
deposed to the effect that he heard from .S' that the plaintiff 
was his daughter, and that he had kept her mother, and th ii 
S also gave his daughter’s (plaintiff’s) name. No explan'i- 
tion was given for a communication so utterly improbable* 
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EVIDENCE— 

Hindu — Concu'bine kept "by — {Contd,) 

Their Lordships observed with regard to A'V evidence : 
such a comnuinication by a Hindu headsman to a stranger 
and a Mussulman is opposed to all experienre of native 
habits. Such testimony is very common, it is possible in a 
given case that it may be true, but it is of so dangerous a 
nature, and presents so few claims to be believed, that evi- 
dence of this kind is little regarded even though the witness 
deposing to it be in no other way discredited than as one 

deposing to evidence on which a Court cannot rely (3f>4-5). 
{Lord Justice James J KAMAMANI AmMAL KULAN- 
THAI NATCHIAR. (1871) 14 M. I. A. 346--= 

17 W.R. 1=2 Suth. 493 = 2 Sar. 736. 

Hindu Testimony. 

{See also EVIDENCE— NATIVE TESTIMONY.) 

Perjury and forgery — Characteristics of. 

The observation which may be made on all Hindu testi- 
mony is that perjury and forgery are so extensively prevalent 
in India that little reliance can placed on it (106). (A/r. 

Pemberton Lei^hf) RUNGAMMA v. ATCHAMA. 

(1846)4 M. i. A. 1 = 7 W.R. (P. C.) 67 = 1 Suth. 197 = 

1 Sar. 318, 

Rejection in entirety of — Propriety. 

Though, owing to the lamentable disregard of truth pre- 
vailing amongst the native inhabitants of Hindoostan, all 
oral evidence is necessarily received with great suspicion, 
and when opposed by the strong improbability of the trans- 
action to which they depose, or weakened by the mode in 
which they speak, it may be of little value, yet we must be 
careful not to carry this caution to an extreme length, nor 
utterly to discard oral evidence merely because it is oral, and 
unless the impeaching and discrediting circumstances are 
clearly found to exist. It would be very dangerous to exer- 
cise the judicial function, as if no credit could necessarily be 
given to witnesses, deposing viva voce., how necessary soever 
it may be always to sift such evidence with great minute- 
ness and care (441). {Dr . Lushingtonf) MUDHOO SOODUN 

Sundial v, Suroop Chunder Sirkar Chowdry. 

(1849) 4 M. I. A. 431 = 7 W. R. (P. C.) 73- 

1 Suth. 216 = 1 Sar. 378. 


Suspicion attaching to. 

It is quite true, that such is the lamentable disregard of 
truth prevailing amongst the native inhabitants of Hindoos- 
tan, that all oral evidence is necessarily received with great 
suspicion, and when opposed by the strong improbability of 
the transaction to which they depose, or weakened by the 
mode in which they speak, it may be of little avail (441). 
{Dr. Lnshingtoji?) MUDHOO SOODUN SUNDIAL v. 

Suroop Chunder Sirkar Chowdry, 

fl849) 4M, 1. A. 431 = 7 W. R. (P. C.) 73 = 

1 Suth. 216=1 Sar. 378. 


All Hindu testimony is unfortunately liable to sus 

picion (165). {Mr. Pemberton Leigh.) BaBOO KaSI 
PERSAD NARAIN z/. MUSSUMAT KAWALBASI KOER. 

(1861) 6 M. I. A. 146 = 1 Suth. 225 = 1 Sar. 412. 
Honest cases— Discrepancies in evidence in. 

Common in India. J,\‘DENCE-DISCREPA^^^^ 

CIES IN HONEST CASES. (,1866) 6 M. I. A. 393 (416.. 


Impartible estate. 

Holder of— Relationship of plaintiff to deceased— 

Status of family of plaintiff and of deceased— Evidence- 
Return made by former holder to Collector of District pur^ 

suant to requisition by Government-Authenticat^ copy of 
—Admissibility. See HINDU LAW— IMPARTIBLE ESI ate 

-POLURM-POUGAR-R.bA~ 


EVIDENCE— 

Impartible estate— 

Partible, estate — Evidence-^Official reports — Admis- 
sibility and value of — Facts stated therein — Opinions ex- 
pressed therein — Historical narrative given in — Distinction. 

See Hindu Law— Impartible or Partible Estate.— 
Evidence— Official repoki'S. 

(1927) 65 I. A. 46 - 66 C. 403. 

Inam Commission. 

See Inam Commission. 

Inam Register. 

See Inam Register. 

Inadmissible evidence. 

Admission of. See EVIDENCE — ADMISSION OF — 

INADMISSIBLE EVIDENCE. 

Inheritance— Custom of. 

Kanungoes — Declarations of — Village records, 

Entries made in, by officer charged with that duty — Admissi 
bility of — Value of. See HINDU LAW — INHERITANCE 
Custom of— Evidence— Kanungoes. 

(1909) 36 I. A. 125 = 31 A. 467 (474-6). 

Statement as to. in Wajib-ul-arz made under Regu- 
lation VIl of 1822— Admissibility— Opinion or finding of 
Settlement Officer not appearing on face of record. See 
\Vajib-ul .\rz— Inheritance— C us'lOM of — State- 
ment AS TO. (1879) 7 I. A. 63 (70-1) = 6 C. 744 (763-4). 

Insanity. 

Evideeice on isstie as to - Undue influence— Admissi- 
bility on issue as to. 

Evidence adduced on an issue as to mental capacity is not 
properly admissible on an issue as to undue influence. {Sir 
Arthur Wilson.) ISMAIL MUSSAJEE MOOKEEDUM v. 

Hafiz Boo. (1906) 33 I. A. 86 = 33 C. 773(783) = 
10 0. W. N. 670 = 3 A. L. J. 363 = 3 0. L. J. 484 = 
8 Bom. L. R. 379=1 M. L. T. 137 = 9 Sar. 94= 

16 M. L. J. 166. 


Issumnovisee returns. 

Admissibility and value of. See GHATWALI 

tenure— I.ANDS INCLUDED IN— EXTENT OF — EVI- 
DENCE— ISSUMNOVISEE RETURNS. 


Judgment not inter partes. 

See JUDGMENT— JUDGMENT NOT inter partes. 

Judicial Officer— Information of. 

Admissibility oj when officer not examined. 

A suit was instituted in the Settlement Officer’s^ Court in 
which the question was whether tlie defendant, with whom 
a summary settlement in respect of certain villages had 
been macie and to w hom a sunnud had been granted, held 
the w'hole or any part thereof, or the rents and profits there- 
of ia trust for the plaintiffs. The Settlement Officer wrote 
to B who was Special Commissioner at the time when the 
summary settlement with the defendant was made, asking 
to be informed whether the settlement with the defendant 
was intended to be for his benefit alone, or in trust for the 


lintiffs also. , ■ . i • 

Held that the Settlement Officer acted irregularly in doing 

If any information from B was considered necessary he 
eht to have been examined as a witness. The Settlement 
ficer who was acting as a Judge ought not to have written 
him to know what his recollection was upon the subject 
the summary Settlement. His answer was not evidence, 

d cannot be properly used in forming a 

rase ('191) (‘^^'' Barnes Peacock.) THAKOUK 

ARDEO BUX V. THAKOOR JAWAHIR SINGH. 

a877) 4 I. A. 178 = 3 C. 622 (632) = 3 Sar 704- 

^ Bald. 218 = R. & J’P No- 46 = 3 Sutb. 427 . 
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EVlDIiITC£ — {Cofitd,') 

Landlord— Tenants different of different parcels of 
land— Ejectment suit single againsU 

Evidence applicable to one tenant — Use of against 

another — Irregularity — Waiver of — Objection to, in appeal 
— Maintainability. Sec C. P. C. OF 190S, O. 2, K. 3 — 
Landlord. (1919) 47 I. A. 76 (86 7) = 

43 M. 667 (678). 

Landlords— Dispute between. 

• Criminal proceedings prior between one landlord and 

ryots of another — Razinamah in — Admissibility of, to show 
character of enjoyment. See Evidence — Deed — Inter 
Deed NOT. (1878) 6 I. A 33(412) = 

4 C. 633^640). 

Legitimacy. 

See Legitimacy— Evidence of. 

Litigation. 

Compromise of — Consent of party to — Issue as to — 

Evidence — Legal praitiiioners engaged in litigation — Exa- 
mination of— Necessity. See COMPROMISE— SUIT— COM- 
PROMISE OF— CONSENT OF PARTY TO. 

(1922) 17 L. W. 481 (493). 

Connected suits — Evidence in one of — Use of, in 

another — Defendants in two suits the same, but plaintiffs 
different, 

Tw'o suits in which the defendants were the same, and the 
plaintiffs were different, were tried simultaneously, and the 
evidence in one was admitted in the other (I 8 I). {ford 
I/ob/iouse.) GaJAPATI KaDHIKA v. VaSUDFA'A SaNTA 
SINGARO. (1892) 19 1. A. 179 = 16 M. 503(509) = 

6 Sar. 218. 

See PRACiiCE — I ssue — CONNE cri EO suns. 

(1920)48 I. A. 1(9-10) = 44M. 283 (291). 

Cross-suits — Evidence in one of — Use of, in the 

other. 

It was said that in the Razinama suit there was really no 
evidence. In strictness that seems to be so. But the suits 
were substantially suit and cross-suit, and the evidence in 
the one might very properly be looked at in the other (77). 
{Lord Kingsdcnonl) PaKALA BaLAKRISTNAMA PaTRULU 

V . Sree Naraina Maudaraz Devu. 

(1864) 10 M. I. A. 60 = 2 Sar. 66. 

Different litigations — Evidence in one of — .Admis- 
sion of, in another — Issues different. 

When evidence has been given in one case upon the issues 
raised in that case, examination-in-chief and cross-examin- 
ation alike having been directed to those issues, nothing 
can be more dangerous than to take that evidence and ap- 
ply it in another case in which other issues arise. Inference 
drawn from that evidence bearing upon these latter issues 
cannot but be regarded with much misgiving. {Sir Arthur 
WHsonl) LUBECK, AN ADVOCATE, In re. 

(1906) 32 I. A. 217 (224) = 7 Bom. L. E. 894 = 

16 M. L. J. 432. 

' ' Different litigations — Evidence in one of — Admis- 

sion of, in another by consent of parties — Decree on basis of 
such evidence — Validity. 

Two suits were instituted, one by claiming to the 

sisters son of the last male owner, and the other by B, alle- 
ging himself to be of the same gotra with the deceased, for 
the recovery of the properties of the deceased. The defen- 
dant in Iwth suits was the same and claimed to be entitled 
to the suit properties as the widow of the adopted son of 
the last male owner. The questions in the two suits were 
the same with the exception of that in suit which related 
to his relationship to the deceased. The evidence in B*s suit 
was by consent of parties received in that of A. Both suits 
were decreed by the 1st Court, and appeals were preferred 

68 


EVIDENCE— 

Litigation — {Contd). 

therein by the defendant. Pending the appeals, the defen- 
dant entered into a compromise with B, admitting his title. 
Thereupon in the appeal against A, the appellate Court 
framed a new’ issue under S. 566 of the Code of 1882 as to 
whether he was entitled as nearest of kin, or w’as excluded 
by B. On the trial of this new i.ssue on remand, the evi- 
dence in B's suit bearing on the same was admitted in evi- 
dence. But neither at the trial of that issue, nor in the 
appeal preferred against the finding on the same did A 
object to the admission of such evidence. On objection 
taken before their Lordships to the admission of such evi- 
dence, held that the parties intended that the evidence 
should be admitted and that no irregularity had taken place 
materially affecting the decree of the High Court dismiss- 
ing A's suit. {Lord Hobhouse.') CHANDI DiN v. NaKAINI 
KUAR. (1892) 14 A. 366. 

Litigation not inter partes * — Depositions in — Ad- 
missibility of. 

The depositions in the prior .suit are not evidence of the 
facts stated therein against the appellant. The appellant 
was not a party to the suit in which they were taken, the 
issues upon which they were taken were wholly different 
from the issues raised in the present suit ; and the appellant 
had not the opportunity of cross-examining the deponents 

(530). Hurmut-ool Nissa Begum v. Allabdia Khan 
AND Haji Hidayat. (1871) 2 Suth. 525 = 17 W.R. 108. 

Litigation inter partes — Things occurring in — 

Admissibility of, against person not party to it. 

Nothing which occurred in the progress of a suit can be 
evidence against a person who was no party to it (164). 
{Sir Montai'uc E. Smith.) R.ANI MEEVA KUWAR V. RaNI 
Hulas Kuwar. (1874) 1 I. A. 157 = 13 B. L. R. 312 = 

3 Sar. 354 - R. & J.’s No. 27. 

Prior suit— ^Evidence in — Admi ssion by consent of. 

It has been necessary to advert to the prior suit because 
the evidence taken in it has by con.sent been brought into 
the present suit, and is the only evidence in it (3-4). {Sir 
Afontagne £. Smith.) UamALAKSHMI AmmaL v . Siva- 
NANTHA PERUMAL SeTHURAYAR. (1872) Sup. L A. 1 = 
14 M.I.A. 670 (586) = 17 W. R. 553 = 12 B. L. R. 396 = 

2 Suth. 603 = 3 Sar. 108. 

prior suit — Evidence in — Use of. 

Queere, whether evidence in a prior litigation between the 
parties or their representatives in interest can be regarded 
in a subsequent litigation between them in regard to the 
same matter (3l). {Lord Blanesburgh.) LaL ChaND 

Marwari V . Ramrup Gir. (1926) 53 1. A. 24 = 

6P. 312 = 24 A. L. J. 105 = (1926) M. W. N. 203 = 
7 P. L.T. 163 = 3 O. W. N. 336 = 43 C. L. J. 249 = 

28 Bom. L. R. 855 = 30 C. W. N. 721 = 
A. I. R. 1926 P. C. 9 = 93 I. C. 280=60 M. L. J. 289. 

Loan, 

Terms of — Reasonableness and propriety of — Other 

borrowings by borrower on similar onerous terms— Evidence 
of — Admissibility. See LOAN. 

Mehalwar Register. 

Bengal Act VII of 1876, S. 4 — Register kept under 

—Entries in. .y/i* BENGAL ACTS — LAND REGISTRATION 
ACT VII OF 1876, S. 4 — Mahalwar register kept 
UNDER. (1916) 19 C. W. N 764. 

Survey — Register made in pursuance of, and in 

accordance with. 

The question was whether the right of the plaintiff in a 
mouzah called Julkur Khuluk Shajai was, as the defen- 
dant contended, merely a right of fishery in the Cheel, or 
whether it was, as the plaintiff contended, the right to a 
mouzah covered with water. 
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EVIDENCE-CCt^^/^/.) 

Mehalwar Register— 

Tiie history of the inouzah down to 1853 was a blank ; 
there was, however, an extract from the Mehalwari Register 
in that year, in whirh the predecessor in title of the plaintiff 
was entered hy the Government as |X)sscssor of the talook 
of which tlie Julkar Khuluk Shajai formed part, and the 
said Julkur was descriljed as one of the mouzahs of that 
talook and containing a stated area. That Mehalwari 
Register was made in pursuance of and in accoi dance with 
a survey in 1847. At the time of the survey the defendant 
made no claim whatever for that mouzah. 

Held, that as between the plaintiff and the Government, 
the plaintiff had a clear title to the soil of the Cheel, and 
that he had also a title against the defendant (811). {Sir 
Robert F, Collier.') RADihA GOBIND ROV SaHKB ROY 
RAHADOOK V. INGI.IS. (1880) 3 Suth. 809 = 

7C. L. R. 364 Bald. 377. 

Majority of girl. 

Evidence of. See EVIDENCE — GiRL. 

Malicious prosecution. 

See Malicious Prosecution. 


Map. 

Proof of — Assistant unskilled of skilled Amin who 

prepared Map — Frt'idence of — Admissibility — Death of 
skilled Amin and of Colleetor who checked measurement. 

To prove a map a witness was called, who said he had 
assisted in preparing it for a person who was dead. Roth 
of them prepared it as A.mins, and the Collector, Mr. B, 
tested the accuracy of the measurement. Mr. B was dead. 
The witness himself was not a skilful survey or, and the 
accuracy of that work was not reliable, if unchecked. 

Held that the map was sufficiently proved to be admissi- 
ble in ’evidence (34-5). {Lord Lindley.) DlNOMONl 
chowdhrani V. Brojo Mohini Chow dhrani. 

(1901) 29 I. A. 24 = 29 0. 187 (199-200) = 

6 0 W. N. 386 = 4 Bom. L. R. 167 = 8 Sar. 224 = 

12 M. L. J. 83. 


Survey Map. SURVEY MAP. 

Thak Map. ThaK Map. 

Marriage. 

Evidence of. See MARRIAGE— EVIDENCE or. 

Mutation proceedings. 

See Mutation— Proceedings for. 

Natives of high rank —Appearance in Oourt. 

—Reluctanee as regards. 

There are examples, increasing, fortunately, in number, 
of men who disregard the prejudice of natives of rank to 
noDear and be examined as witnesses in a Court of Justice 
(27) " {Sir- James ColvileA RABOO REKR PeRTAB .SaHEE 
r Maharajah Rajenper Pertab Sahf.e. 

(1867) 12 M- 1 . A. 1 = 9 W. B,. (P.O.) 15 = 2 Suth. 114 = 
'' 2 Sar. 348. 


toon V. 
(1875) 2 


ir Montague E. Smithf) AMEEROONISSA KHA- 

Abf.doonissa Khatoon. 

I A 87(110)-15B.L.R. 67 = 23 W.R. 208 = 

3 Sar. 423 = 3 Suth. 87. 


{Sir Jame^ W. Colvile.) JUMOONA IJASSYA ChOW 

T.HUANI 7/. BamasoondarI Dassya Chowdhrani. 

(1876)3 I. A. 72 (81) = 1 0. 280 = 25 W. R. 235 = 

3 Sar. 602 = 3 Suth. 222. 


{Lord E ttz Geraldf) 

Thakur Surat Singh. 


Thakur Rohan Singh v. 
(1884) 12 1. A. 62 (63) = 
11 C- 318 (335) = 4 Sar. 590. 


EVIDENOE— tGt^w/^7.) ^ ‘ TS 

Natives of high rank — Appearance in Court— 

{Contdf) 

— {Lord Hannen.) ZaKERI BEGUM v. SaKINA 

Begum. (1892) 19 1. A. 157 (163) = 19 0. 689(696) = 

6 Sar. 213. 

Native palace— Factions in. 

Evidence in case of — Little of unbiassed testimony 

can be looked for in such cases. {/.ord Chelmsford 1) 

Neelkisto deb Burmono 7v Beercunder THAKOOR. 

( 1869) 12 M. I. A. 523 (648) = 12 W. E. (P. 0.) 21 = 
3 B. L. R. (P. C.) 13 = 2 Suth. 243 = 2 Sar. 623. 

Native testimony. 

Rejection in entirety of — Propriety. See also'Eyi- 

dence— Hindu testimony. 

The whole of the transaction is perfectly consistent 

with probability ; and in support of the genuineness of the 
document relied on, is the evidence of witnesses, against 
whose veracity no solid objection has been raised beyond 
the general observation that oral evidence in India is 
untrustworthy. It would, indeed, be most dangerous to say 
that, where the* prol^abilities are in favour of the trans- 
action, we should conclude against it soley because of the 
general fallibility of native evidence; such an argument 
would go to an extent which can never be maintained in 
this or in any other Court, for it would tend to establish a 
rule that all oral evidence must be discarded ; and it is 
most manifest that, however fallible such evidence may be, 
how’ever carefully to be watched, justice can never be 
administered in the most important ca,ses without recourse 
to it. (Dr. fmshington.') BUNWAREE LAL v. MAHA- 
RAJAH Hetnarain Sing. 

(1858) 7 M.I.A. 148 (167) =4 W. R, 128 = 

1 Sar. 610 = 1 Suth. 307. 

Native testimony cannot be thrown aside entirely, 

and decisions cannot be based upon conjecture or suspicion 
instead of evidence. {I.ord Chelmsford.') NeelKISTO 

Deb Burmono v. Beerchundf.r Thakoor. 

(1869) 12M. I A. 523 (549)- 12 W. R. (P. C.) 21 = 
3B. L. R. (P. C.) 13 = 2 Suth. 243 = 2 Sar. 623. 

The ordinary legal and reasonable presumptions of 

facts must not be lost sight of in the trial of Indian cases, 
however untnistwoithy much of the evidence submitted to 
these courts may commonly be; that is, due w'eight must 
be given to evidence there as elsewhere, and evidence in a 
particular case must not be rejected from a general distrust 
of native testimony, nor perjury widely imputed without 
some grave grounds to support the imputation. Such a 
rejection, if sanctioned, would virtually .submit the decision 
of the rights of others to the suspicions and not to the 
deliljerate judgment of their apixiinted judges. Nor must 
an entire history be thrown aside Ijerause the evidence, or 
some of the evidence, of some of the witnesses is incredible 
or untrustworthy. {Lord Justice James.) RaMAMANI 

AMMALt'. Kulanthai Natchiap. 

(1871) 14 M. I. A. 346 (354 6) = 17 W. R. 1 = 

2 Suth. 493 = 2 Sar. 736 


Negotiable Instrument. 

Bill of exchange — Hundi — Promissory note. Se 

under NEGOTIABLE INSTRUMENT. 

Non-production of available. 

Inference adverse from. See EVIDENCE ACT, S. 

114, ILL. {g). 

Official— Embezzlement by— Suit against surety for 

official in respect of. 

—Evidence of eml>ezzlemeiit in — Depositions ex parte 

of official— Admissibility. SURETY-OFFlCI^AL. 

(1871) 14 M. I. A, 86 (91'2). 
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EVIDENCE-(Cw/r/.) 

Officials. 

■—-Inquiries by or proceedings before — Evidence in, or 
information obtained at — Admissibility in civil suit. See 
EVI DENC E— COLLECTO R . 

- Transactions brought before^ in their official capacity 

long before — Particulars of — Evidence of — Value of. 

It seems to us to be utterly improbable, if not impossible, 
that two or three officers who were in the habit of putting 
their seals to instruments very frequently, should recollect in 
the year 1820 what took place in the year 1809, the con- 
versation which then passed, and the explanation which was 
then given by the party who brought the deed, as to what 
the contents of that deed were ; and that they should depose 
as to all this with a particularity which, if the circumstance 
had happened only a week before, could hardly in ordinary 
cases have been expected, unless there svere some particular 
reason or other for its having made so strong an impression 
upon their minds (165-6). (d/r. Pemberton Leigh.') BaBOO 
KaSI PERSAD NARAIN V. MUSSUMAT Kawalbasi KOER. 

(1851) 6M. I. A. 146 = 1 Suth. 225 = 1 Sar. 412. 

Opponent. 

See Evidence — Party— Opponf.nt. 

Opportunity to adduce— Eefusal of— Plea in 

appeal of. 

Maintainability — Mode of enquiry pointed out by 

court betcnu — Parties not objecting to and not adducing 
evi den ce — Effect . 

Where a certain mode of enquiry was pointed out, and a 
certain mode of taking the evidence was sugge.sted, by the 
court below, and there was no objection by the parties to 
that procedure, and there was no evidence tendered by them 
which the court below refused to hear, held that it was not 
open to either party in appeal to raise the objection that the 
court below did not give an opportunity to the parties to 
adduce all the evidence that they were in possession of. and 
that there ought therefore to be a further enquiry (18-9). 
i^Lord Brougham.) MOTEE LALL OPUDHIYA v. JUGGlJR- 

NATH Gurg. (1836) 1 M.I.A. 1 = 5 W.R. 25 (P.C.) = 

1 Suth. 45 = 1 Sar. 88. 

Onus on appellant in case of. 

An appellant who complains that the court below did not 
give an opportunity to the parties to adduce all the evidence 
that they were in possession of, and who urges that there 
ought therefore to be a further enquiry, ought to show from 
the proceedings that he was ready to produce evidence and 
offered that evidence, and that the court rejected it (18). 
{^Lord Brougham:) MOTEE BALL QPUDH lYA 7;. JUG- 
GURNATH Gurg. (1836) 1 M.I.A. 1 = 

6 W. R. (P. C.) 25 = 1 Suth. 46 = 1 Sar. 88. 

Proof of — Quantum necessary — Judgment of court 

below directly contradicting plea. 

The judgment of the trial court contained a distinct 
statement that the defendant, on whom the onus of proof 
lay, had not applied for a summons in the name of any wit- 
ness whatever, and had not even named a single witness nor 
adduced any description of evidence whatever. In his 
appeal to the High Court against that judgment, the defen- 
dant, however, complained that the court below had not 
allowed him to adduce evidence, though some witnesses were 
forthcoming and ready to be examined. He alleged that 
he had presented a petition to the court below for leave to 
ermine witnesses, and the only materials relied upon by 
him in support of his allegation were the story of a witness, 
and the copy of the petition referred to above, which, how- 
ever, was not forthcoming. The High Court allowed the 
defendant to adduce, and took additional evidence in 
appeal. With reference to this, their Lordships observed • — 
Certainly it appears somewhat singular that, if the learned 


EVIDENCE— 

Opportunity to adduce— Eefusal of— Plea in appeal 

of — {Contd.) 

judges of the High Court had no other contradiction of that 
solemn and direct statement upon the face of the judgment 
of the lower court that no evidence had been tendered, they 
should have acted upon the very wild .story told by the 
witness, and the copy of a petition said to have been made 
from an original petition lost in the extraordinary manner 
in which that witness states it to have been lost. (Sir 
James Coh'ile ) RaJ LUKHEE DABEA v. GOKUL CHUN- 
DER ChOWDHRY. (1869) 13 M.I.A. 209(226-6) = 

12 W.R. (P.C.)47 = 3 B.L E. (P.C.)67 = 

2 Suth. 275 = 2 Sar. 618. 

Oral agreement 

Proof of — Evidence of witnesses materially different 

as regards matters most striking in their nature and most 
likely to endure in the memory — Effect of, on other parts 
of their evidence. See AGREEMENT -OR.AL .AGREEMp:nt 
—Proof of. (1891) 18 I.A. 78 (98) = 

18 C. 573(602-3). 

Oral evidence. 

(.S’i’errt/jf? Evidence— Hindu testimony ; Evidence 
—Native testimony; Evidence— Witnesses.) 

Affirmative and negative evidence — Value of — Dis' 

tinetion. 

In estimating the value of evidence, the testimony of a 
person who swears positively that a certain conversation 
took place is of more value than that of one who says that 
it did not, because the evidence of the latter may be 
explained by supposing that his attention was not drawn to 
the conver.sation at the time (.557). (Mr. Baro?i Parke.) 
('HOWDRV DaBEE PERSAD v. CHOWDRY DOWLUT 

Sing. (1844) 3 M.I.A. 347 =6 W.R. 55 (P.C.) = 

1 Suth. 161=1 Sar. 288. 

Conflict of — Judgment in case of — Basils proper of. 

See Judgment— Basis proper of— Evidence— Oral 

EVIDENCE, 

Corrupt manner of procuring— Easy in India. (Sir 

IVilliam //. Maule.) RAJAH BOM.MARAUZA BaHADUR 

V. Rangasamy Mudaei. 

(1865) 6 M.I.A. 232 (249) = 1 Sar. 536. 

Defence resting solely on — Written instrument set 

up in defence — Cases of — Distinct'on. 

There is a very clear distinction, and not an unimportant 
one, Ijetween the pleading a written instrument as an answer 
to a demand, and the setting up a defence founded exclu- 
sively on 01 al testimony ; for instance, if the defence were 
adoption, where there was no written record of the trans- 
iiction, anti the fact was to be established merely hy the 
evidence of witne-ises who .swear they were present at it, 
thert^ the proof would be purely oral evidence, and might be 
liable to all the imputations which are generally cast upon 
it ; but where the defence is rested upon a written document 
as a relea.se, there is an es.sential difference, for its genuine- 
ness, on the contrary, may be shown by many facts and cir- 
cumstances very different from mere ora] evidence. And, 
moreover, the witnes.ses who are to prove a written docu- 
ment cannot resort to that latitude of statement which 
affords such opportunity of fabrication to purely oral evi- 
dence. 

There are more means of trying the genuineness of a 
written instrument than there can be in disproving purely 
oral evidence. This is quite manifest, as the truth of the 
transaction may be investigated by reference to the hand- 
writing, to the seal, to the stamps, the description of the 
paper, the alleged habits of him who is said to have written 
it. (Dr. Lushington.) BUNWAREE LaL v. MaHARAJaH 
Hetnarain Singh. (1858) 7 M.I.A. 148 (166-7) = 

4 W.R. 128 = 1 Suth. 307 = 1 Sar. 610. 
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EVIDENCE— CCow/r/.) 

Oral evidence— 

Discrediting of, on strength of circumstantial evi- 
dence — Propriety of. See Evidence —CIRCUMSTANTIAL 
EVIDENCE. (1922) 17 L.W. 481 (483). 

-DocHmentary evidence — Criticism damaging of — 

Room for — Courts belcno — Concinsions ofy as to matters of 
fact — Difference in. 

When different conclusions as to matters of fact are 
formed by the courts below, there is always |nore or less 
ground for damaging criticism of the evidence of witnesses 
and the genuineness of documents (12). (5z> Andreev 

Scoblef) Ram Pershad Singh v. Lakhpati Koer. 

(1902) 30 LA. 1-30 C. 231 (265) = 

7 C.W.N. 162=5 Bom. L.R. 103 = 8 Sar. 380. 

‘Lapse of time — Evidence given after long — Contem- 
poraneous statements made without any possible motive for 
misrepre.senting facts — Conflict between — Preference. Sec 

Evidence- AGE— Oral evidence of, etc. 

Mercantile transaction* — Oral evidence of — Difficulty 

of. See Mercantile transaction — Oral evidence 
OF- (1924) 62 I.A. 126(130) 62 C. 408. 

Parts of — Consideration of, as if each part were to 

be taken by itself — Impropriety of. {for<t f/atsbnry.) 

Sayad Muhammad t. Faiteh Muhammad. 

(1894) 22 I.A. 4 (7) = 22 C. 324 (333) = 6 Sar. 516. 

Propping up of, by admission of inadmissible docu- 
ments — Practice of — Propriety. See EVIDENCE — DOCU- 
MENT— INADMISSIBLE DOCUMENTS— Admission of — 
Propriety— Oral evidence. 

(1868) 12M.I.A. 136(142-3). 

Recent happenings — Evidence even as to — Unsatis’ 

factory nature of, in India. 

It is not always easy in India to prove even recent hap- 
penings satisfactorily by oral evidence. (^Sir John Wallis f) 
LAKHAMGOWDA V. Appanna 

(1928) 66 I A. 44=63 Bom. 222 = LR. (1929) P.C. 27 = 
113 I. C. 467 = 31 Bom. L. R. 235 = 29 L. W. 617 = 
A. I. R. 1929 P. C. 30 = 56 M. L. J. 429(433). 

Rejection in entirety of — Propriety. See EVIDENCE 

—Hindu testimony and evidence— N.ative testi- 
mony. 

‘Truth and value of— Trial judge’s opinion as to — 

Weight due to. See EVIDENCE— WiTN ESSES— CREDIBI- 
LITY OF— Trial Judge’s opinion as to. 

Parts of — Consideration of each of, by itself— 

Propriety. 

Grant — Estate emtveyed under — Evidence as to. 

In a case in which the question was whether an inam 
grant was a grant of both the warams or was a grant of the 
melwaram only, the District Munsif held that it was a grant 
of the melwaram only, relying on four main points. The 
High Court held, on the other hand, that the grant was of 
both the warams. The learned Judges did so, dealing with 
each of the points relied upon by the Munsif separately, and 
finding the point inconclusive as to each of them. 

Held that the High Court’s mode of treating the evidence 
was faulty, inasmuch as it ignored the weight which was 
obtained from the effect of the whole. {^Lord AtkinJ 
SEETHAYYAr'. SUBRAMANIA SOMAYAJULU. 

(1929) 62 M. 463 =29 L.W. 804 = 33 C.W.N. 678 = 
AXR. 1929 P.C. 115 = 66 M.L. J. 730 (738). 

r*ral evidence— Case of. See EVIDENCE — ORAL 

of. (1894)22 m- 

Party. 

-Adjustment of account by — Document amounting to 

Sienature in — Proof of — Mode of. See EVIDENCE 

document— Signature in, (1876) 23 W. R. 390. 


toSo 


EVIDENCE— 

Party — {Cmitd?) 

Defendant — Examination of, before plaintiff or his 

wi t nesses — Irregularity. 

The principal defendant gives his evidence before the 
plaintiff’s case has been opened or the evidence of their 
witnesses given. Nothing could be more unsatisfactory than 
this mode of procedure. {Lord Atkinsonf) SaTISH 

Chandra Chatterji v. Kumar Satish KanthaRoy. 

A.LR 1923 P. C. 73 = 33 M. L. T. 326(P.O.) = 

73 I. C. 391 = 46 M. L. J. 363 (368*9). 


Appearance in Court of — Reluctance as regards — 

Social evil in India. 

The indisposition of persons of consequence to appear as 
suitors in Courts of Justice has been always one of the great 
social evils of India (449). MAHARAJA OF ViZIANAGARAM 

7'. Zemindar of Bobili. (1872) 12 B. L. B. 443 = 

13 W. B. 301 = 3 Sar. 166. 


Appearance in court of — Reluctance in India as 

regards — Minimising of — Cotirfs duty. 

It is certainly strongly against the policy of the law that 
anything should be done which tends to increase that which 
has always been one of the great social evils of India, zV., 
the indisposition of persons of consequence to appear as 
suitors in Courts of Justice (449). MAHARAJA OF ViZIA- 
NAGARAM V. Zemindar of Bobili. 

(1872) 12 B. L. B 443 = 18 W. B. 301 = 3 Sar. 166. 

Evidence adduced on behalf of^Re/ection of—Pro- 

pyiety — Account books of party — Clerk who kept — Omission 
to examine, and to make account books corroborative evidence 
— Rejection on ground of. 

It follows therefore that the real result of the learned 
Recorder’s finding is, that inasmuch as by reason of the 
non-calling of the clerk who had made some of the entries 
in the account books of the plaintiff’s firm, those accounts 
had not been satisfactorily proved and made corroborative 
evidence, he was bound to reject all the independent evidence 
— that evidence which is the real foundation of the commis- 
sioner’s finding, — and to come to the conclusion that the 
plaintiff had failed to substantiate his case. That is a deci- 
sion which cannot be supported (360 1), {Sir James W. 
Colvile.) W.ATSON v. AGA MEHEDEE SHERAZEE. 

(1874) 1 I. A. 346 = 3 Sar. 384. 


Evidence given by, and on behalf of, fatal to his case 

— Ignoring of — Permissibility. 

It is impossible that such evidence adduced by the P^^in- 
tiff himself, fatal as it is to his case, can be ignored (34). 
The plaintiff must take the consequences of solemn testimony 
given by himself and adduced on his behalf (35). {Lord 
Blaneslmrgh.) LAL CHAND MARWARI 

rupGir. (1925) 63 1 A. 24 = 6 P. 312 = 

24 A. L. J. 105 = (1926 ) M. W. N. 203 = 

7 P L T 163 = 3 O. W. N. 336 43 C. L> J. 249 — 

28 Bom. L. R. 866 = 30 C. W. N. 721 = 
A. I, R. 1926 P. C. 9 = 93 1. C. 280-60 M. L. J. 289. 

■Evidence material in possession of—Prodnetion of 


Duty as to—Non-prodiution of such evidence trusting to 
abstract doctrine of onus of proof Impropriety 

A practice has grown up in Indian procedure of those in 
possession of important documents or information lying by, 
trusting to the abstract doctrine of the onus of proof, and 
failing accordingly to furnish to the courts the best material 
for Us decision. With regard to third parties, this rnay be 
right enough ; they have no responsibility for the conduct ot 
the suit : but with regard to the parties to the suit it is an 
inversion of sound practice for those desir.ng to rely upon a 
certain state of facts to withhold from the Court the written 
evidence in their possession which would throw light upon 
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EVIDENCE~(CV///^.) 

Party — (Cofttii.) 

the proposition. {Lord S/taw.) MURUGESAM PILLAI v. 

Manickavasaka Desika Gnana Sambandha Pan- 

DARA SaNNADHI. 

(1916) 14 I. A. 98 = 40 M. 402 (408-9) = 
21 M. L. T. 288 = 16 A. L. J. 281 = 1 P. L. W. 467 = 
6L. W. 769 = 21 0. W. N. 761 = 9 Bom. L. E, 466 = 

26 C. L. J. 689 =(1917) M, W. N. 487 = 

32 M. L J. 369. 

Observations of hord Shaw in I. L. R. 40 M. 402 

(408-9) referred to and applied. {Lord Blanesbiir^h^ 

Maharajadhiuaj Sir Kameshwar Singh v. Bajit 
Lal PaTHAK. (1929) 33 C. W. N. 430 = 

27 A. L. J. 261 = 49 C. L. J. 308 = 6 O W. N. 423 = 
1141. C. 692=29 L. W. 601 = A. I. E. 1929 P. C. 96 = 

67 M. L. J. 566. 

See also EVIDENCE ACT, S. 114, ILL. {g). 

-Examination of — Appeal — Examination for first 

time in — Propriety. 

In a case in which t'ne question was as to the factum and 
validity of a deed of conveyance executed by a Mahomedan 
lady in favour of the plaintiff, a professional man, keld^ it 
was dangerous to allow the plaintiff, who had not thought 
fit to give evidence in his own suit on his own behalf, upon 
the failure of evidence which he had adduced, to be subse- 
quently called for the purpose of supporting the case, which 
had broken down. .MUKSUMAT l/SHRUEOONNESSA BE- 
GUM Baboo Gridharee Lall. 

(1872) 19 W. E. 118 = 6 Sar. 708 (709) = 2 Suth. 763. 

-Examination of — Necessity — Failure— Adverse in- 
ference from. See EVIDENCE ACT, S. 114, ILL. (.c). 

Examination of, by opponent — Foru.ng of — Practice 

of— Propriety. See EVIDENCE--PARTY — OPPONENT- 
EXAMINATION BV. 

False evidence — Use of — Effect. See EVIDENCE — 

False evidence. 

Omission to examine himself — Inference from. See 

Evidence act, S. 114, III. (^). 

Opponent — Document put in by — Evidence against 

party himself if and whep becomes — Cross-examination by 
party with reference to if —Argument founded by him upon 
it— Effect. See EVIDENCE— DOCUMENT - PLAINTIFF- 

DOCUMENT PUT IN BY. (1926) 62 I. A. 372(376-7). 

-Opponent — Evidence of — Reliance on, in support of 
one’s own case. See EVIDENCE — DEFEND.ANT — EVID- 
ENCE OF. (1864) 10 M. I. A. 151 (161). 

- Opponent — Examination by — Forcing of — Practice 

of — Propriety. 

In India, it is one of the artifices of a weak and some- 
what paltry kind of advocacy for each litigant to cause his 
opponent to be summoned as a witness, with the design that 
each party shall be forced to produce the opponent so sum- 
>noned as a witness, and thus give the counsel for each liti- 
gant the opportunity of cross-examining his own client. It 
is a practice which their Lordships cannot help thinking all 
judicial tribunals ought to set themselves to render as abor- 
tive as it is objectionable. It ought never to be permitted 
in the result to embarrass judicial investigation as it has 
done in this instance. {Lord Atkinson.') KlSHORI LaL v. 
Chunni Lal. (1908) 36 I. A. 9 (13) = 

31 A. 116 (122)= 11 Bom. L. B. 186 = 6 M. L. T. 68 = 
9 C. L. J. 172 = 13 0. W. N 370 = 1 1.0.128 = 

19 M. L. J. 186. 

A species of advocacy is tolerated by the Courts of 

law in India, in which the unworthy effort of the advacate on 
each side is to force his opponent to produce his own client 


EVIDENCE— (Ct7///r/.) 

Party — {Contdf) 

in order that he himself may have the opiX)rtanity of cross- 
examining that client. The result is that, should the 
opponent refuse to be led into the trap, the parties (the prin- 
cipal witnesses who possibly could throw light on all those 
tangled transactions which so perplex those who have to 
decide these cases) are never examined at all, and the 
litigation goes forward through tortuous windings to its 
unsatisfactory and uncertain end. The practice is a 
vicious practice, unworthy of a high-toned or respectable 
system of advocacy. It must embarrass and perplex judicial 
investigation, and, it is to be feared, too often enables 
fraud, falsehood, or chicane to baffle justice (4-5). {Lord 
Atkinson.) LAL KUNWAR v CHIRANJI LaL. 

(1909) 37 LA. 1 = 32 A. 104(108 9) = 7 M. L. T. 67 = 
11 C. L. J. 172 = 14 C. W. N. 285=12Bom.L. E. 244 = 

61. C. 249 = 20 M.L. J. 182. 

B had been present in Court when the evidence was 

being taken, and she did not go into the witness-box, and was 
not examined as a witness on her own or her alleged son’s 
lidhalf. Notice has frequently been taken by this Board of 
this style of procedure. It sometimes takes the form of a 
manoeuvre under which counsel does not call his own client, 
who is an essential witness, but endeavours to force the 
other party to call him, and so suffer the discomfiture of 
having him treated as his, the other party’s own witness. 
This is thought to be clever, but it is a bad and degrading 
practice. It is, in the language of Lord Atkinson, *‘a vicious 
practice, unworthy of a high toned or reputable system of 
advocacy.” {Lord Shawf) SaRD.AR GURBAKSH v, 

Gurdial Singh. A. I. E. 1927 P. C. 230 = 

46 C L. J. 272 = 4 O. W. N. 935 - 1927 M.W.N. 778 = 

29 Bom. L. E. 1392 = 28 Punj. L. E. 667 = 
105 I. C. 220 = 32 C. W. N. 119 = 53 M. L. J. 392. 

Opposing case of — Falsity of — Effect of. See 

Evidence— Defendant— Opposing Case of. found 
TO BE FALSE. (1864) 10 M. I. A. 151 (161). 

Payment. 

Account books — Non-production of— Party paying — 

Non-examination of — Inference from. 

In a suit brought by the plaintiff, the lessee under a 
registered lease deed, to recover possession of the property 
leased, the question was whether the plaintiff paid a sum of 
Ks. 3,000 to the lessor as advance. The plaintiff was a 
merchant at Madras, keeping book.s, as a matter of course 
in which all his transactions would be entered. He did not, 
however, present himself as a witness, did not prove the 
advance of the Us. 3,000, and did not vouch the entries in 
his lx>oks in support of his evidence. 

Held, that it was difficult to reconcile the mode in which 
the plaintiff conducted his .'^uit with the idea that he had 

really paid the Rs. 3,000 to the defendant (397-8). {Lord 
Chelmsford.) KAMALA NAICKEN v. PITCHACOOTTY 

CHEITY. (1865) 10 M. I. A. 386 = 2 Sar. 147. 

specie — Payment — False evidence of — Facilities 

for. 

Evidence of payment in specie can be very easily got up, 
and cannot be so easily checked as when money remitted by 
banker’s draft or letter (28). {Lord Watson.) COOMARI 
RODESHWAR V. MANROOP KOER. 

(1886) 13 1. A. 20 = 4 Sar. 689. 

—Large sum — Payment of — Receipt for — Likelihood 

<^f- 

When payment of a large sum is alleged, one’s first 
question is, where is the receipt? (518). {Sir Ford North!) 

Kalagurla Suryanarayana V. Varlagadda 
NAIDOO. (1901) 6 C. W. N. 613. 
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Payment -(f\wA/.) 

Lay^c suvi —Paynicul of — Witnesses to — Absence of — 

Suspicion front. 

It is not likely liuit the payn^ent of so large a suni 
(Ks. 21,000), wlOch would require, according lo the habits 
of the natives of India, a considerable time to effect, covdd 
have taken i)lace without sonic persons being present wlio 
could have proved the fa( t (35)8). {Mr. luiron Parkef) 
CHOWDKV l)AliV I’KKSAl) 7'. ClIDWDHRV 1)()\VI,UT 

Sing. (1844) 3 M. I. A. 347- 6 W. R. 55 (P. C.)^ 

1 161 1 Sar. 288. 

Receipts — Xon-prodnetion of — Other ci'idence — 

Admissibility of. 

The main point here is payment or n<j payment. Written 
receipts for payments are important but by no means neces- 
sary as proof, nor are they of the nature of primary evidence 
the loss of which must be shown in order to let in secondary 
evidence. {Lord llobhonse.^ KaMKSW'AK KokK 7'. 

ThAKAT I’KKSHA!) SahI. (1899) 4 C. W. N. 18 (20). 

Pedigree. 

Deceased person ^/\’di^ree exhibited by, in prior suit 

— Admissibility — Document not broui^ht home to him. 

The other document stands in a different position. Its 
alleged author, 6’, had died before the trial. Hut the 
exhibit in quesliem is merely a genealogical table filed on 
behalf of G in a claim made by him for certain villages. 
The object of G in this proceeding was to make himself out 
to be of tlie eldest branch of his family, and this admittedly 
was untrue. But the fatal objection to the admissibility of 
the document is that it is in no way brought home to G, 
except as being an exhibit binding on him for the purposes 
of that suit. His relation to the document is, therefore, 
something entirely different from the personal knowledge 
and belief which must be found or presumed in any state- 
ment of a deceased person which is admissible in evidence. 
For aught that appears, the genealogical table in question 
might never have been seen or heard of by G personally, 
but have been entirely the work of his pleader (34). {Lord 
Robertson.) RAI JaGATPAL SiNGH v. RaJA JaGESHAK 

BAKSH Singh. (1902) 30 I. A. 27 = 25 A. 143(154) = 

7 C. W.N. 209 = 8 Sar. 367. 

Earlier and later pedigrees — Conflict betivecn — 


'/ 


Preference in case of. 

The real question in the appeal was connected with the 
pedigree of a family, of which one Bennapagowda, who died 
in 1876, was one of the most prominent members. The 
question was whether one Ba.sawangowda, the ancestor of 
Bennapagowda, was the only son of his father, or whether 
he had a brother whose name was T. 

The pedigree upon which the appellant relied was one 
which was put forward as far back as 6—7 — 1849, when a 
statement was prepared by Bennapagowda, relating to his 
Patilki Watan and Khasgat Inam in accordance with the 
forms of the Inam Committee. He only showed one line of 
descent from Basawangowda, and he excluded entirely from 
his pedigree T, the brother of Basawangowda. That 
pedigree contained the statement that “The genealogy is 
all that is known (to us) ; it is not traced from the original 

acquirer as that is not known." 

Upon the death of Bennapagowda proceedings were 

further taken with regard to the heirship consequent upon his 
death and, there again, the same pedigree was used. 

In 1878, however, A', the widow of Bennapagowda, 
proceeded to adopt P as Beniiapagowda’s son. She asserted 
in connection with the adoption that P was a member of the 
family, and for that purpose she produced a pedigree, which 
went much further back than the pedigree originally 
produced by Bennapagowda and introduced tlie further line 


EVIDENCE ~{Contd ) 

Pedigree— (Ciw/f/.) 

coming down through 7*, the alleged brother of Basawan- 
gowfla and ending with P. 

In 1888, a more important question arose owing to 7, 
who had been adopted in 1878, having died without issue on 
5 — 10 — 1887, namely, as to whose name should be entered 
on the register of inland revenue, and for that purpose there 
was an investigation once more of the family history, and in 
the end the person who was accepted as being the person in 
whose name the entry ought to be made was one S^ one of 
the people who descended from the line of 7. The investiga- 
tion made at that time was as careful as possible, and noth- 
ing happened since to throw doubt on what was then done. 

The ai-'pellant urged that the pedigree of 1849 ought to 
be relied upon in preference to the later pedigrees. But it 
appeared that in that pedigree it was not necessary for the 
purpose for which Bennagowdappa prepared it to do more 
than to biing down the one line from Basawangowda. 

I/cld, that the petiigret that originally came to light in 
connection with the adoption of P could not be treated 
as a completely concocted document, and that, as it had 
been supported by verbal evidence, and accepted by the 
competent authorities, there was no reason for disregarding 
it. {Lord Btukmastcr.) DODDAWA KOM BENNEP- 
GOWDA V. BennepaGOWDA. (1925) 86 I. 0. 326 = 

A. I. R. 1926 P.C. 199. 

Family pedi gree — fWiat is — Pedigree not being a 

family pedigree — Statement of rilationship in — Admis- 
sibility — Statement made post litem motam — What ts. 

Pedigrees, wliich are not ancient family records handed 
down from generation to generation and added to as a mem- 
ber of the family dies or is born, but documents drawn up 
on a particular occasion for a specific purpose by members 
of the family, must be treated as mere declarations made by 
the persons who respectively drew them up or adopted them. 
A statement in such a pedigree which has been made post 
litem in.'tam is inadmissible in evidence. In order to make 
i the statement inadmissible on this ground the same thing 
must be in controversy before and after the statement is 
made. {!.ord Atkinson.) KALKA PaKSHAD v. MATHURA 

Parshad. (1908) 35 I. A. 166 (173-4)- 

30 A. 510 (522 3) = 4 M. L. T. 380=13 C. W. N- 1 = 
8 C. L. J. 447 = 10 Bom. L. R. 1086 = 6 A. L. J. 701- 

11 O. C. 362 = 1 1. C. 175=18 M. L. J. 424. 

Memory — Pedi gree preparred from — Evidentiary 


value of — Opinion of — Indian Courts as to — Privy Conn- 
ciPs inter fcrence loith. 

On a question as to the evidentiary value of pedigrees 
simply handed down by tradition and preserved by memory 
and by oral communication inter vivos and not prepare on 
the basis of any records of any kind, judges having fami lar 
ity with the customs and thoughts of the communities among 
whom these materials have been handed down are at an 

On such a question, their I,ordships held that, though 
would subject such evidence to an entirely independen 
scrutiny, they would be both to review the cone usjon arrived 
at by the judges below, who were familiar with the custo^ 
and thoughts of the communities among which tho^ 
materials were handed down, unless some error could he 
plainly established. {Lord MWA SlNG^^^ 

Basant Singh. 

24 M L. T. 429 = 28 C. L. J 630 = 48 I. O-O’O- 

1 P.W. R. 1919 = 21 Bom. I* R‘232- 

28 P. Ii. B. 1919* 

parties to suit — Pedigrees filed by both Evidence 

for and against either — If and how far. ^ . inherit 

I In a suit for a declaration of plaintiffs right_ to m 
1 certain properties in the defendants’ possession on the 
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EVIDENCE— 

Pedigree— (CV///</.) 

ground that they were the reversionary heirs of the last 
male owner of the properties, the plaintiffs* case rested on 
certain family pedigrees. 

Among the properties held by the family of the deceased 
and of the plaintiffs, there were two, called respectively 
and ; the former was one of the subjects of ilie suit, the 
latter was not. In 1865, when property was dealt with 
under the Revenue Settlement then proceeding in the Punjab 
a was drawn up, w’hich in the regular course 

embodied a pedigree of its proprietors. That was put in 
by the defendants. About the same time and under similar 
circumstances a predigree was no doubt enrolled, when pro- 
perty P was dealt with, but that was not forthcoming. It 
must, however, have been the basis of the pedigree, which 
was embodied in the wajtb-ul ars, drawn up when properly 
/'was dealt with in the next Revenue Settlement in 1891, 
and the official, who produced that pedigree out of the pro- 
per custody, deposed that it consisted *‘of tw'o parts. 

(1) the genealogical table prepared in 1865, and (2) the 
addition made to it after 1865. The genealogical table was 
prepared for the first time in 1865.” That pedigree of 1891 
was put in by the plaintiffs, without any objection taken to 
its admissibility. 

Held that, though the defendants were meml)ers of the 
same family, the evidence of the pedigree of 1865 did not 
bind them any further than it would bind a stranger. 

The defendants’ case is posse.ssion. They put in the 
pedigree of 1865, not for the purpose of proving that it was 
accurate, but for the purpose of contesting the plaintiffs’ 
case by showing that pedigrees of the family of the deceased 
and of the plaintiffs, drawn up in similar circumstances and 
from similar sources and possessing equal authority, are so 
discrepant that no trustworthy inference can be drawn from 
either for the purposes of the suit. 

Held further y that the plaintiffs might resort to the 1865 
pedigree if it supported them, and were not bound to that 
of 1891 alone, if a legitimate conclusion could be got out of 
a combination of the two, but that the plaintiffs could not 
eke out the defects of either by mere conjecture as to both. 
i^Lord Summrf) MeWA SiNGH v. BASANT SiNGH. 

(1918) 9 Ii. W. 416 (418 9)= 24 M.L T. 429 ^ 

28CX.J. 530 = 48 I.C. 640 = 1 P.W.E. 1919 = 
21 Bom. L. E. 232 = 28 P.L.E- 1919. 

i 

Proof of — Difficulty in India — Differences in de- 
tails between different pedigrees^ though honestly prepared 

— Effect. 

It must always be a matter of great difficulty to prove 
pedigrees in a country where there is no official register of 
births and deaths, where records of a family may be few, 
and where it is essential to depend for information upon 
the uncertain testimony of family traditions ; men’s lives 
are swiftly forgotten and the memories of survivors often 
fail. It is, therefore, not a matter of surprise to find that 
pedigrees, which may be accepted as honestly prepared, are, 
none the less, not in actual agreement in every detail. 
{^Lord Buckmaster.) DODDAWA KOM BENNEPGOWDA v. 

BennepaGOWDa. (1926) 86 I. 0. 326 = 

A.I.E. 1926 P. C. 199(200). 

-Proof of~~Evidence — Pandas and — Books of ^ 

containing tntries relating to pedigree — Admissibility of — 
Value of. 

The question in the appeal was whether the j^edigree set 
up by the appellants or that set up by the respondents was 
the true one. Certain lx)oks of pandas and containing 
entries relating to pedigree were produced and relied upon 
by the respondents. The Subordinate Judge treated the 
entries in those books as forgeries, accepted the pedigree of 
the appellants, and gave judgment in their favour. The 


EVIDENCE— 

Pedigree — {Contd.) 

High Court, on the other hanef, came to the conclusion that 
the entries in those books were genuine and conclusively 
established the respondents’ case. 

The evidence in the case fell under two categorie.s : (1) 
the oral, and (2) the documentary. But if the documentary 
evidence was genuine and admissible, it was of such a 
character as to support strongly the respondents’ case and 
to afford firm ground from which to test the oral evidence, 

Held that the books of pandas am.! jagas referre/J to 
alwve were certainly aclmi.ssil)le in evidence, but that, 
having regard to their nature, it was proper that they should 
be received with extreme caution and wiih a measure of 
suspicion. 

Held ftirthcr, affirming the High Court, that the entries 
in the books of X\\^ pandas and the jagas were undoubtedly 
genuine and established the respondent’s case. {Lord 
Tomlin.) KUNWAK MULAVAM SiNGH v. SheORAJ 
Singh. (1929) 27 A L J. 856-118 I.C. 13 = 

I. J. 1929 P. C. 49=I.E. (1929) P.C. 293 = 
A. I. E. 1929 P. C. 217 = 67 M.L. J. 572. 

Proof of — Mooktar deceased not eonnected with 

family and not having special means of knowledge — Deposi- 
tion of. 

Claiming to be related to P. deceased, the plaintiff sued 
to recover from /-”s neice and her son a mouzah appertain- 
ing to /'’s estate. The plaintiff produced a pedigree, and 
the question was wliether he proved it. 

The evidence in proof of the pedigree consisted mainly 
of the deposition of one //, deceased. That deposition had 
been taken in a prior proceeding between the two widows 
of I\ on the one side, and one D, a claimant, on the other, 
with reference to the settlement of the suit mouzah, and it 
was taken with a view to the making up of what are called 
the wajib-ul-arz or village papers. // was a mooktar of 
those ladies. 

There was no proof that // had any other knowledge 
than as mooktar acting for those ladies. He was not shown 
to have been a member of the family, to have been inti- 
mately connected wdth it, or to have any special means of 
knowledge of the family concerns. Further, it appeared 
from his deposition that he was making a statement of the 
case on the part of his clients rather than professing to speak 
from his own knowledge of facts. 

Heldy that the deposition w’as not admissible under S. 32, 
sub-sec. 5 of the Evidence Act, (1) because H w’as not shown 
to have special knowledge and did not come within the des- 
cription of a person having special means of knowledge, and 
(2) because he did not pretend to speak from his knowledge 
Lt all (185). (Sir Robert P. Collier.) ThaKUR SaNG 
RAM Singh v. Musst. Kajan Bai. 

(1886) 12 I.A. 183= 12 C. 219 =4 Sar. 676. 

Proof of — Persons 7uho have heard names of ances^ 

tors recited— ^Statements of — Admissibility — Witnesses being 
relatives — Effect, 

Evidence of competent witnesses as to their having heard 
the names of the ancestors recited by members of the plain* 
tiff’s family on ceremonial and other occasions was held to 
be admissible evidence in support of the pedigree on which 
the plaintiff based his claim. Such evidence is not open to 
criticism merely on the ground that the witnesses are 
relatives. {Lord Robertson!) DEBI PERSHAD CHOWDHRY 

V. Rani Radha Chowdhrani. 

(1904) 31 1. A. 160 (166-7) = 32 C. 84 (93-4) = 

9 C.W.N. 161 = 8 Sar. 708. 

Public docnments^Stalements ///, made by authoriz- 
ed agents of the public in the course of official duty and 
respecting facts of public interest or required to be record- 
ed for benefit of community — Admissibility to prove, facti 
stated. 
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EVIDENCE— 

P e di g re e — {Contd. ) 

The question for tlecision wAs whether the ai)peliant was 
a Rajput. He would Ije held to have been a Rajput if he 
had a right to the use of the term “ Mohal 

It was proved beyond all doubt and so found liy the 
appellate Court that in the Revenue Records the appellant’s 
family had been shown since 1852 as holding land, their 
caste being described as Khayyat ^^ohal and there were in 
evidence extracts from the settlemeiu records of the district 
for 1853 in which the granduncle and grandfather of the 
appellant were put down as owners of ?5 ghumaons of land 
in the village of .S’, their quziim l)eing mentioned in Kayyat 
(Mahomedan) and got (/ c.. sub tribe) as Mohal Similar 
entries were to be found in relation to the Settlement of 
1882. It was admitted by the appellate Court that if those 
records truly described the appellant’s family as “Mohals ” it 
would prove the appellant's claim, but they disposed of that 
evidence by saying " there is no proof that whoever first 
caused this entry to be made had any real title to the use of 
the term Mohal.” That was tlie only link apparently which 
the appellate Court found to be absent from the evidence 
necessary to prove the appellant’s case. No evidence was, 
however, given and no suggestion was made that such 
entries were false or that there was any txisiing reason why 
deliberately false entries should have been made. 

Held^ dissenting from the appellate court, that evidence 
of the character adduced, taken from public records for a 
series of years since 1852 and recorded in accordance with 
the requirements of the law, could not in a pedigree case be 
disregarded for the reason state:l by the appellate court. 

In such a case as the present, statements in public docu- 
ments are receivable to prove the facts stated on the gene 
ral grounds that they were made by the authorised agents 
of the public in the course of official duty and re<^pecting 
facts which were of public interest or required to be reeord- 
ed for the benefit of the community. In many cases, in 
deed, in nearly all cases, after a lapse of years it would be 
impossible to give evidence that the statements contained in 
such documents were in fact true, and it is for this reason 
that such an exception is made to the rule of hearsay evi- 
dence. \Lord Carson') GHULAM RaSUL KHAN SE- 
CRETARY OF STATE FOR INDIA IN COUNCIL. 

(1926) 52 I. A. 201 = 6 Lah. 260 = 23 A.L.J. 639 = 

2 O.W.N. 646 = 22 L. W. 299=30 C. W. N. 101- 

26P.Ii.. R- 390 = A.I.R. 1925 P. C. 170 = 86 I.C. 664 = 

50 M.Ij.J. 120. 

Remoteness of— Value of pedigree — Effect on. 

It is not suggested that there tvere any records of any 
kind which were or could have been made use of in the pre- 
paration of these pedigrees (the evidentiary value of which 
is in question). They appear to have been .simply handed 
down by tradition and to have been preserved by rnemory 
and by oral communication inter vivos. As is well known, 
in social conditions where a people has not yet 
place exclusive reliance on written and printed records, and 
where family pride or family rights encourage the "lain en- 
ance of a body of oral family history, memory, unaided by 
permanent materials, is often a very sufficient medium of 
record and oral communication often preserves the record 

with singular uniformity. Nor does a P«''f - 
lose its value in proportion to its remo.eness from the pre 
sent time at least as far as names and kinship are voncein- 
S xTe oldest names in a pedigree are naturally the 
tt tite learnt, and the first to be rec^ an Jhe n^s 


EVIDENCE— (Co;//-/.) 

Pedigree— 

Statements in — Admissibility — Conditions, 

Under S. 32 of the Evidence Act, statements in a pedi- 
gree are admissible in evidence only when the statements 
are made by a person who is dead, or cannot be found, or 
has become incapable of giving evidence, or whose attend- 
ance cannot be procured without an amount of delay or 
expense which, under the circumstances of the case, appears 
to the court unreasonable. 

Where a pedigree tendered in evidence was alleged to have 
been caused to be prepared by a Rajah with the assistance 
of the bards of the family whom he had called together for 
the purpose, but neither the Rajah nor any of the bards was 
called as a witness and no proof was given that they were 
within any of the descriptions in S. 32 which made it unne- 
cessary to call them, held, that the pedigree was rightly held 
to be inadmissible in evidence (187-8). (^Sir Richard 
Couch.) SuKjAN Singh v. Sardar Singh. 

(1900) 27 I. A. 183 = 23 A. 72 (76-7) = 6 C. W. N. 49= 

2 Bom. L.R. 942 = 7 Sar. 762. 

Perjury and forgery. 

Prevalent extensively in India. {^Mr. Pemberton 


Leigh') RUNGAMMA ATCHAMA. 

(1846) 4 M. I. A. 1 (106) = 7 W. R. 67 (P. C.)- 

ISuth. 197=1 Sar. 313. 

Permanent Settlement of 1793— Land whether 

Included in, or not. 

Evidence. See PERMANENT SETTLEMENT— LAND 


WHETHER INCLUDED IN, OR NOT — EVIDENCE. 

Person present in court but not examined 

as a witness. 

Question put by judge to — Answers to, not challenged 

—Adverse inference from. .Yf*? EVIDENCE— WITNESS- 
PERSON PRESENT IN COURT BUT NOT EXAMINED. 

(1919) lOL.W. 599 (602). 
Pleading— Allegations in. 

Proof of-^Neccssity. 


It does not necessarily follow that the whole of the defen- 
dants’ written statement !.» to betaken as proved in their 

favour, if they offer no evidence whatever in respect ot tne 

allegation that the mortgage was a fraudulent transaction 
(17). {Sir Barnes PeaeoeP). NARAIN SINGHS SHIIV 

i,„io SINGH. <1876, 4 1, ^. 3 “ .^7. 

Possession. 

Evidence of. A'ce POSSESSION— EVIDENCE ON. 

Pottah. 

Evidentary value of. See PATTA. 

Power of Attorney. 


Will reciting-Admissibility 

of original— Proof of— Absence o . ^ 1 M I A. 494. 

torney-Evidence of. (1837) 1 i. a. * 

P. C. Appeal. 

Additional n'idenee — Admissibility of. . p 

Ihi 1.“’ ?o 

order long.!..., .11 S'. oiS'., "lubHr limc? M..H r,. 1,0.1 WWIJ; 


Sl»OK " ““A";' 

Singh. (1918)9 L. W. = 

oar -r J 530 = 48 I. C. 540 = 1 P. W. K. 

21 Bom- L.R. 232=28 P.L.R. 1919. 
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P. C. Appeal — (C<?«/£/.) 

Additional evidence — Admission of — Application for 

— Costs taxed of — Successful appellant who made applica- 
tion — Disallowance to. {Sir James IV. Coiviie.) PERIASAMI 
z/. PERIASAMI. (1878)6 I. A. 61 (77) = 1 M, 312(332)- 

2 C. L. R. 81 = 3 Suth. 508 = 3 Sar. 795. 

Additional evidence — Admission of — Application for 

— Onus on applicant in case of — Dae diligence — Proof of — 
Failure— Effect. See Evidence — ADMISSION OK— 

Application for, at a late stage of the case. 

(1926) 52 M. L. J. 492. 

Additional evidence — i\dmission of — Application for 

—Rejection of. {Lord Davey.) RaJAH KOT.aGIRI 

Venkata Subbamma Rao v. Rajah Vellanki 
VeNKATRAMA Rao. (1900) 27 I. A. 107 (202, 208) = 
24 M. 1(13) = 4C. W. N. 725=2 Bom. L. R. 771 = 

7 Sar. 678 = 10 M. L. J. 221. 

Additional evidence — Admission of — Application for 

— Rejection of — Grounds for (1) Respondent did not appear. 
(2) No notice had been given to him that leave to produce 
fresh evidence would be asked for. {Lord Davey.) ChOU- 
DHRi Makbul Husain v. Lalta Pershad, 

(1901) 28 I. A. 169(177)-24 A. 1 (10) = 8 Sar. 65. 

Additional ei'idence — Admission of — Grounds — Re- 
jection lorongfnl by trial Judge of such evidence. 

Additional documentary evidence was admitted by Privy 
Council because their Lordships were of opinion that the 
same was wrongly rejected by the trial Judge. {Sir John 

iValiis.) Kumar Gopika Raman Kov zc atai, Singh. 
U929) 27 A.L.J. 246 = 33 C.W.N. 463 = 49 C.L.J. 327 = 
29 L. W. 674 = 10 P. L. T. 301 - 114 I. C. 561 - 
A. I. R. 1929 P. C. 99 =56 M. L. J. 662 (568). 

Additional evidence — Admission of — Jurisdiction of 

Privy Council as to. {Lord Davey.) CHOUDHRI MakBUL 
Husain v. Lalta Pershad. (1901) 28 I. A. 169 (177) = 

24 A. 1(10) = 8 Sar. 65. 

-There is no restriction on the powers of the Board to 

admit evidence for the non-production of which at the initial 
stage sufficient ground has been made out. {Mr Ameer 
Alt.) INDRAJIT PRATAP SaHI v. AMAR SINGH. 

(1923) 60 I. A. 183 (191) = 2 P. 676= 21 A. L. J. 664= 

A. I. R. 1923 P. C. 128 = 4 Pat. L. T. 447 = 

1 Pat. L. R. 346 = 33 M. L. T. 233 = 
18 L. W. 728 = 26 Bom. L. R. 1259 = 28 0. W. N. 277 = 

39 C. L. J. 318=74 I. C. 747 = 46 M. L. J.578. 

Additional cvidetice — Admission of— Prop) iety. 

There is great danger in the court of ultimate appeal 
lightly introducing evidence which has not been under the 
consideration of the Courts below, and which the parties 
have had no means of testing, and which may be so easily 
produced and fabricated after the judgment (26). {Sir 
James IV. Colvile.) GOBIND SUNDARI DEBIA v. JaGA- 
DAMBA Debia. (1868) 3 B. L. R. 26- 

Additional evidoice — Admissioti by appellate court 

of— Objection to — .Maintai)iability— Admission by consent 
or without objection. 

Where, on appeal to the Privy Council, it was objected that 
the appellate court acted irregularly in examining certain wit- 
nesses and in .admitting certain account books, but it appear- 
ed that the examination of witnesses was taken with the 
consent of both sides, and that the admission of the account 
books was not objected to at the time, held., that the objec- 
tion to the admission of fresh evidence was not open on 
appeal to the Privy Council, {Sir Arthur Wilstm.) JAGAR. 
NATH Pershad v. Hanuman Pershad. 

(1909) 36 I. A. 221 (224) = 36 0. 833 (839) = 
lOC.L. J. 74 = 13 0. W. N. 830 = 6 M. L. T. 7= 
11 Bom. L. R. 861= 3 I. O. 465 = 19 M. L. J. 435. 

69 


EVIDENCE— (<7(?«/^/.) 

P. C. Appeal — {Contd.) 

Additional et'idence — Affidavit filed before Privy 

Council in ipiterlocutory proceedings — Admissibility and 
value of. 

In a case in which the question was whether the husband 
of the respondent had been validly adopted by P, the 
deceased husband of the appellant, the date of the birth of 
a daughter to P became material. The daughter, who was a 
party to the suit and to the appeal to the Privy Council, put 
in an athdavit before the Privy Council to the effect that 
she had come of age on a particular date, which would 
make the date of her birth favourable to the respondent’s 
contention. 

Held, that it was very doubtful whether the affidavit was 
admissible at all for the purposes of the hearing of the 
appeal, but that, even if admitted, the statement in it was 
of little weight, inasmuch as it had not been tested by any 
cross-examination (604). {ViscotDit Halda)ie.) GanNA- 
BHA'ITULA VENKAMMA V. GANNABHAITULA VENKATA- 

ratnamma. (1919) 10 Jj. W. 599 = 23 C. W. N. 961 = 

(1919) M. W. N. 544 = 27 M. L. T. 107. 

Additional evidence admitted by appellate Court — 

Rejection by Privy Council of, not proper, even if admission 
by appellate Court wrong. {Sir James JV. Colvile.) RaJ 
LUKHEE DABEA V. GOKOOL CHUNDER CHOWDHRY. 

(1869) 13 M. I. A. 209 (226) = 12W. R. (P. C.) 47 = 
3 B. L. R. (P. C.) 67 = 2 Suth. 276 = 2 Sar. 518. 

Additioial evidence rejected by appellate Court— 

Adfuissiou by Privy Council of— Discretion of Court belcno 
— Reluctance to interfere with. 

A petition was lodged for the admission of new evidence. 
This application iiad been made to the Court of Appeal and 
refused. Their Lordships will be slow indeed to interfere 
with the decision of the local Court on what is really a ques- 
tion of discretion and procedure. {Viscount DiDicdin.) 

\\Tlliam robins zl National Trust Co., Ltd. 

(1927) 4 0. W. N. 463 = 101 I. C. 903 = 

A. I. R. 1927 P.C. 66(70). 

Evidence — Account books — Witnesses — Rejection by 

both Courts below of — Acceptance by Privy Council. See EVI- 
DENCE— Privy Council appeal — Evidence— Wit- 
nesses— account BOOKS. (1867) 11 M.I.A. 561 (587). 

.Evidence — Admission of — Objection to — Allowance 

of, when necessary for right decision on merits. {Sir Mon- 
tague E. Smith.) AMEEROONISSA KHATOON v. ABEDOO- 
NISSA KhaTOON. (1875) 2 I. A. 87 (103) = 

16 B.L. R. 67 = 23 W. R. 208 = 3 Sar. 423 = 

3 Suth. 87. 

Evidence — Admission of — Objection to — Attitude 

with regard to. {Sir Montague E. Smith.) AMEEROONISSA 
KHATOON Z'. ABEDOONISSA KHATOON. 

(1876)21. A. 87 (103) = 16B. L. R. 67 = 
23 W. R. 208-3 Sar. 423 = 3 Suth. 87. 

Evidence — Admission of — Objection to — Courts be- 

— Evidence received by — Effect p) educed by — Considera- 
tion by Privy CotDicil of. 

Privy Council will look at evidence which Courts below 
have’receivcd, and consider the effect which it ought to have 
produced. (/^/^. Pemberton Leigh.) MUSST. IMAM BaNDI v, 
IIUKGOVTND Ghose. (1848) 4 M.I.A. 403 (406-6) = 

7 W. R. (P. C.) 67 = 1 Suth. 208= 1 Sar. 371 

Evidence — Admission of — Objection to— Maintain- 
ability of — Waiver of objection in Court below’ — Effect. See 
C P. C. OF 1908, O. 2, R. 3— landlord. 

(1919) 47 I. A. 76 (86-7) = 43 M. 667 (578). 

— -Evidence — Admission of— Objection to— Maintain- 

ability for first time of. 

With respect to the reception of evidence, their Lordships 
do not find that any objection was formally taken in the 
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P. C. Appeal — {Contd.) 

Court below to the reception of tlie accounts ; and they 
think it would be mischievous if they were now to allow that 
exception to be taken in tlie final Court of appeal (391). 

Ski Krishna Devu Maharajulungaku r-. Ski Kam- 

CHANDRA DEVU MAH ARAJUI.UNGARU. 

(1870)5 M. J. 389. 

Objections to the reception of a copy of a document, 

tlie genuineness of which is in cpiestion, on the grounds (1) 
that the original was not shown to have been lost or destroy- 
ed. and (2) that there was no sufficient evidence, assuming 
that there had lieen an original, that the alleged copy was 
a true copy, ought to be taken and insisted upon in the 
first Court. Even if the copy had been improperly received 
in the first ("ourt it would not be too late to object to its 
reception in the High Court. 

Where the defendants raised no such objection to the 
admissibility of the copy in question in either of the (a>urts 
below, and both sides applied themselves to the question, on 
which they went into a vast quantity of evidence, as to 
whether the document was or was not a forgery, and the 
Courts l)elow considered the only question before them to 
be whether the document was a forgery or not, hc/d, it was 
too late to raise before the Privy (Council the objection that 
the copy could not be looked at, on either of the grounds 

mentioned above (457). {Sir Robert P. Collier!) KANI 

Badam Kunwar V. Collector ok Bijnor. 

(1882) Bald. 465. 


Their I ordships treated the maps as evidence in the 

case. They were used in the Courts below ; and though 
objected to in the Court of First Instance it does not appear 
that they were objected to in the High Court, and in the appel- 
lants’ case their acceptance in evidence is not mentioned as 
a reason for the appeal. If the objection to the admission 
of these maps had been successfully urged in India, other 
evidence might have been forthcoming to give the required 
information. Their Lordships cannot now give effect to 
these objections. {Sir Edward Pry.) UditNARAIN SinGH 
V. GolaBCHAND Sahu. (1899) 26 I. A. 236 (241) = 

27C. 221 (228) = 7 Sar. 628. 


It is too late on an appeal to the Privy Council to 

object to the admissibility in evidence of a document which 
had been admitted without objection in the first Court. 
{Lord Collins-) SHAHZADl BEGAM v. SECRETARY OK 

State for India in Council. 

(1907) 34 I. A. 194(201) = 34 C. 1059 (1074) = 

2M. L. T. 439 = 6 C. L. J. 678 = 
9 Boxn. L. R. 1192 = 9 Sar. 279. 

Evidence— Admission of— Objection to— Technical 

objection not allowed— Case dealt with by Privy Council as 
substantial justice required. {Sir James W . Colvile.) BABOO 
BODHNAKAIN SiNGH v. BaBOO OMRAO SINGH. 

(1870) 13 M, I. A. 619 (629) = 15 W. E. (P. C.) 1 = 

6 B. L. R. 609 = 2 Suth. 371 = 2 Sar. 607. 


^Evidence — Admission by Court below of — Irregu- 
larity iH’^dDbjection based on — Maintainability. 

Objection not given effect to, because (1) no objection 
to the irregularity was taken at the trial, where, if it was 
taken, the irregularity might have been remedied, and 
(2) the decision of the Court below was not affected by the 
irregularity. \Sir William H . Maule.) RAJAH BOMMA- 

KAuzE Bahadur rungasamy Mudali. 

rauze «a«^^3l856) 6 M. I. A. 232 (249 60) = 1 Sar. 636. 

Evidence Admission by Court below of, improper— 

Objection to— Evidence not relied upon by Privy CounciK 
{Mr. Pemberton Leigh') /^DMAVAll BaBQO 

DOOLAR Singh. (1847) ^ M. I. A. 269 (286-6) 

7 "VV. (P, C.) 41 = 1 Suth. 178 = 1 Sar. 348. 
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P. C. Appeal— (O/Z^/.) 

Evidence— Appreciation by Indian Courts of— Dissent 

from — Reluctance as regards. {Ijord Chelmsford.) Sree 

Eckgwrie Singh v. Heeraloll Seal. 

(1868) 12 M. 1. A. 136 (144) = 11 W. R. (P. C.) 2 = 
2 B. L.R. (P. C.) 4 = 2 Suth. 171=2 Sar. 399. 

Evidence — De bene esse. 

In regard to a document found by the High Court to be 
genuine and alleged by appellant to be a forgery, affidavits 
were before the hearing of the appeal to the Privy Council 
obtained by appellant from skilled witness^ in England and 
were tendered and read de bene esse., and without prejudice to 
any question. {Lord Lindley.) RaNI SRIMATI v. KHAJEN- 

DRA Narain Singh. (1904) 31 1. A. 127(130)= 

31 C. 871 (884) = 9 C. W. N. 74 = 8 Sar. 636. 

Evidence— Document— Copy of, strictly inadmissi- 
ble but treated as evidence and commented upon by trial 
Judge — Treatment of, as evidence by Privy Council 
Weight attached by it to. 

Where, notwithstanding the non-production of the 
original sunnud, the Judge of First Instance had commented 
on the copies thereof, their Lordships treated them as 
admitted in point of fact and considered what credit and 
effect ought to be given to them. 4 hey held, however, 
that, in weighing the whole evidence, the absence of proo 
that the original sunnud once existed, and was subsequent- 
ly lost or destroyed was a very grave circumstance, \vhich 

could not be excluded from consideration (22). \D>ra 
Hatherley, L.C.) FORESTER ?/. SECRETARY OF STAIE 

FOR INDIA. (1872) Sup. I- A. 10 = 12 B. ^ 

18 W.R. 349 = 3 Sar. 1 = 1 P. R. 1872 = 2 Suth. 628. 


Eviddice — Document — Genuineness of— Opinion of 

urts belcno as to — Interference with. 

Where it becomes necessary in the course of an appeal 
Giving other questions for their Lordships to consider 
the evidence, it may be essential that they should decide 
themselves whether a particular document is a genuine 
or a particular fact exists one way or the other, for the 

rpose of satisfactorily disposing of the appeal. 

A'.>7.~In this case their Lordships held, differing from 

th the courts below, that a pottafi 

mine by the courts below was genuine. RAMCHUNDE 

JIT JUGHESH CHUNDER uun^. , « 229 = 

(1873) 19 W. E. 363 = 12 B. D. B^ 229 

2 Suth. 836 (839) = 3 Sar. 

Evidence — Document — o"— 

ejection to admission of could have 

sallowed because (1) tendered at right 

en made to its admission i it hac ID 

,ge, (2) objection 'fleet Lrits. {Sir /amts 

peal, and (.3) objection did ® ^hundEK COOMAR 

. Colviit.) M (198) = 2 Sar. 607. 

UNDUE. (1869) lo A. 

. ^r.yduced from Collectorate— 

Evidence— Document P ^ to—Inter- 


-Evidence-Docum^‘^ 
itneness of —Opinion vi 

nee with. t arp far more competent than their 

.e Judges in opinion of the credit due 

ships here can If ^ flom the Collectorate 

locuments of ; ennial register and the return 

■ I t Vwhi^e the estate was in the custody of the 

,e.Surb.arakar«hi et Colvile.) FORBE.S ?'• 
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EVIDENCE— 

P. C. Appeal— 

presiding in Native Courts. {^Mr. Pemhcrton Leigh.) 
RUNGAMMA V. AtCHAMA. (1846) 4 M. L A. 1 (111)^ 

7 W. B. (P. 0.) 67=1 Suth. 197 = 1 Sar. 313. 

Evidence — Inadmissibility in part of —Reversal of 

finding of fact on ground of — Other evidence sufficient to 
support finding. See PRIVY COUNCIL— APPEAL— FACT 
—ISSUE OF— DECISION OF HIGH COURT ON— REVER- 
SAL OF— Grounds— Evidence in part inadmissible. 

(1867) 11 M. I. A. 369 (385). 

Evidence — Pedigree prepared from memory — Value 

of — Opinion of Courts below as to — Interference with. See 

Evidence— Pedigree— Memory. 

0918) 9 li. W. 416 (420). 

LA'idence — Production of — Opportunity for — Trial 

Court's failure to give — Objection to. 

Disallowed, because appellant could have applied to 
appellate court to admit additional evidence, and, though 
he made the absence of opiX)rtunity a ground of complaint 
in his appeal memo, to the appellate court, he never 
petitioned that court to admit additional evidence nor 
specified wliat evidence could be brought forward. {Dr. 
Lushingtonf) GhIKDHAKEE SiNGH v. KOOLAHUL SiNGH. 

(1841) 2 M. I. A. 344 (350-1) = 6 W.E- (P.C.) 1 = 

1 Suth. 98 = 1 Sar. 200. 

Evidence — Production of — Time for — Sufficiency of 

— Objection to — Reversal of decree on ground of. Sec 

Privy Council— Appeal— Decree under— Rever- 
sal OF — Grounds. (1871) 16 W. R. (P. c.) 22 (24). 

— — Evidence — Rejection improper of — Remand for 
reception thereof, even though evidence rejected might be 
slight. {Lord Justice 'Turner, ) MODEE K.AIRHOOSCKOW 
HORMUSJEE V. COOVERBHAEE. 

(1866) 6 M. I. A. 448 (459) = 
4 W. R. 94 = 1 Suth. 268 = 1 Sar. 562. 

Evidence — Rtiection improper of — Remand to appel- 
late court on ground ofy with direction to proceed in case 
accordingly — Procedure proper on — Decision of case by 
court belo7U on additional evidence — Necessity — Transmis- 
sion of additional evidence to Privy Council without such 
decision--— Jurisdiction of Privy Council to hear appeal 
with additional ei’idence — Reference fresh by Queen in 
Council^Necessity— Consent of parties— Effect. 

Where, on an appeal coming on for hearing, in pursu- 
ance of a reference from Her Majesty in Council, the Privy 
C'oiincil makes an order remitting the cause back to the 
appellate court, on the ground of the refusal of the court 
l>elow to hear certain witnesses on behalf of the appellants, 
and directing the appellate court to proceed therein accoid 
ingly, and that judgment is approved by Her Majesty in 
Council, the reference of the appeal to the Privy Council is 
entirely exhausted, and its authority in the matter of the 
appeal is entirely at an end. 

What ought to be done upon such an order being nuide 
by the Privy Council and upon its being approved by Her 
Majesty in Council is this. After hearing the evidence on 
the one side, or on both sides, which is offered, the case 
ought to be decided, and if either of the parties is dissatis- 
fied with the decision, there ought to be a fresh appeal, and 
the case ought to be under consideration of the IVivy 
Council in the usual and ordinary manner, that is, by a fresh 
reference by the Queen in Council. 

Where, therefore, the Appellate Court remitted the cause 
to the trial pur: unnt to the Order of Her Majesty in Council 
remitting the cause to the Appellate Court, and the trial 
Court merely transmitted the additional evidence taken by 
it to the Appellate Court, and the appellate court, without 
any adjudication upon the case, in consequence of the fresh 
evidence, sent the case directly up to Her Majesty in Council 
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for consideration, held, upon the appeal, with the additional 
evidence, coming on for hearing, that their Lordships had 
no jurisdiction to entertain the appeal, without a fresh 
reference by the Queen in Council, and that consent could 
not confer il. (Dr. Ludiinglon.) JeSWANT SINGH-JeE 
Jet SiNGH-jEE. (1844) 3 M. I. A. 246 (262-3) = 

6 W. R. (P. C.) 46 = 1 Suth. 150 = 1 Sar. 274. 

pA’idence — Rejection by trial Judge of— Objection to. 

Disallowed because no such ground taken before appel- 
late Court. (Iwrd Justice Selivyn.') KatCHEKALYANA 

rungappa Kalakka Tola Oodiar Kachivijaya 
Kungappa Kalakka Tola Oodiar. 

(1869) 12 M. I A. 495 (604-5) = 2 B. L. R. (P. C.) 72 = 

11 W. R. 33 = 2 Suth. 206 = 2 Sar. 461. 
Evidence — Secondary evidence admitted and com- 
mented upon by trial Judge, though strictly inadmissible — 
Privy Council’s treatment of, as evidence — Weight attached 
by it to the same. See EvidenXE— PRIVY COUNCIL— 

Appeal— Evidence— Admission of— Objection to 
—Copy OF Document, etc. (1872) Sup. I. A. 10 (22). 

Evidence — Witnesses — Account books — Rejection of, 

concurrently by Courts below— Acceptance by Privy Council 
of — Difficulty of. (Sir James W, Colvile.) MOONSHEE 

PuzLooR Ruhee.m V. Shumsoonnissa Begum. 

(1867) 11 M. 1. A. 651(587) = 8 W. R. P. C 3 = 

2 Suth. 59 = 2 Sar. 269. 

-Evidence — Witnesses— Credibility of — Appellate 

Court's opinion as to — Interference with. 

On a pure question of credibility of witnesses, their 
Lordsliips have no better competence to determine where 
the truth lay tlian the appellate Court has, if so much. (Vis- 
count Sumner.) RamGOPAL v. DHANJI JaDHAVJI 

Bh.VI'IA. (1928j 65 I.A. 299-55 C. 1048 = 28 L.W. 55 = 
32 C. W. N. 1117-30 Bom. L. R. 1389 = 111 I. C. 
480 = 24 N.L.K. 154 = (1928) M.W.N. 924 = 48 C.LJ. 
567 = A. I. R. 1928 P. C. 200 = 55 M. L. J. 248 (249). 

Evidence-'Witnesses — Credibility of — Indian Courts 

—Competency of, to decide— More than that of Privy Coun- 
cil. (1) (A/r. Justice Bosanquet.) BaBOO ULRUK SiNGH 
V. BenY PerSAD. (1834) 6 W. B. 77 = 

1 Suth. 13 ( 14-6) = 1 Sar. 53 = 2 Knapp 265. 

(2) (The Vice-Chancellor.) MalICK BapOO MEYAN 

V. Hari-Walub Nagundas. 

(1835) 5 W. R. (P. C.) 112 = 1 Suth 40 = 1 Sar. 883. 

Evidence — Witnesses — Credibility of — Indian Courts 

— Opinions of — Conflict Ijetween — Appellate Court’s opinion 
— Preference of, when trial Judge’s opinion not based upon 
character or manner and demeanour of witnesses. (I.ord 
Chelmsford.) NEELKISTO DEB BURMONO v. BEER- 
CHUNDEk ThakoOR. (1869) 12 M. I. A. 523 (543) = 
12 W. E. (P. C.) 21 = 3 B. L. R. 13 = 2 Suth. 243 = 

2 Sar. 623. 

Evidence— Witnesses— Credibility of —Indian Courts 

— Opinions of — Conflict between — Probabilities of case — 
Consideration by Privy Council of, in such a case. (Sir 
Richard Kindersley.) WISE ?/. SUNDULOONISSA CHOW- 
dranee. (1867) 11 M. I. A. 177(187) = 

7 W. R. (P. C.) 13 = 1 Suth. 667 = 2 Sar. 249. 

Evidence —Witnesses — Credibility of — Indian Courts 

— Opinions of — Weight due to. (Lord Wyn ford.) PeTAM- 
BER MANIKJEE V. MOTEECHUND MANTKJEE. 

(1837) 1 M. I. A. 420 (430)= 5 W. R. (P. 0.) 53 = 

1 Suth. 71 = 1 Sar. 136, 
-The question of the credibility of witnesses is eminent- 
ly a question for the courts in India. (Lord Davey.) MuSaM* 
MAT SHAFIQ-UN-NISA V. KHAN BAHADUR RaJA ShaBAN 

Ali khan. (1904) 31 la. 217 (219) 26 A. 681 (686) = 

6 Bom. I*. R.750 = 9 0. W. N. 106 = 8 Sar 674 
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evidence— (C< v//^/.) 

P. C. Appeal— 

Evidence — Witnesses — Credibility of — Trial Judge’s 

finding of fact based on— Weight due to. Str APPEAL— 

Evidence — Witnesses — Credihility of— Trial 
Judge’s finding of fact based on. 

—Evidence— Witnesses — Credibility of— Trial Judge’s 


opinion of— Weight due to. Aev APPEAL— EVIDENCE ^ 

Witnesses -- Credibility of — Trial judge’s 

OPINION OF. 

Evidence — Witnesses — Examination of — Refusal as 

to Reversal of decree on ground of — When justified. Sir 

Evidence — Witnesses— Examination of — Applica- 

1 ION for, in midst of HEARING. 

(1848) 4 M. I. A. 392 (402-3). 

Evidence — Witnesses — Examination of — Refusal as 

to— .Trial Judge-- Refusal hy— Objection to~Force of— 
Petition for examination not to be found in records of trial 

Court— Ground not urged in appeal. 

Certain witnesses were not called by the appellant in the 
Zillah Court, nor did he make any mention of them in his 
petition of appeal. In his petition of review, however, he 
stated that he had offered to bring forward those witnesses, 
and that the trial Judge had refused to receive them. No 
such application or dharkast was, however, to be found 

in the records of the Zillah Court. 

that, in view of the Regulations which requned 

that eveiy document should be on the file of the CourL and 

of the regularity with which the proceedings in the Court 

below were conducted, it was impossible to believe that, if 
any such application had been made, it would not have been 
on the files of the Court, and that it must therefore be 
assumed that no such application had in fact been made 
(356" V- CHOWDRV DEBV Persad .. 

CHOWDRY DOWLUT SlNGH. \ 

6 W. B. (P.O.) 66-1 Sutji. 161 = 1 Sar. 288. 

Probabilities. 

Conflict between— Judgment in case of -Basis proper 

of. See judgment— Basis proper of— Evidence- 
probabilities. 

^Judgment based on, and noton evidence— Propriety 

of. See judgment— BASIS PROPER OF -EVIDENCE— 

ORAL EVIDENCE. 

Proceedings not inter partes — Admissibility of. 

Alluvion and Diluvion— Chur land— Re formation 

Evidence— Proceedings xkoX. inter partes in respect 
of same land. ALLUVION AND DILUVION-CHUR 

T and— RE-FORMATION in EVIDENCE. 

(1906) 3 C.L J. 660 (663). 

Award — Validity between plaintiff and defendant— 

Evidence— Decree obtained by third party on foot of award 
against plaintiff and defendant. See ARBITRATION— 

Award— Validity between plaintiff and defend- 
ANT-EVIDENCE. (1894) 21 I. = 

Petitions in proceedings — Statements in — Admissibi- 
lity in eiddence of, for or against person not party. 

As it does not appear that the plaintiffs, or any persons 
throuRh whom they claim, were parties to the proceeding 
under Bengal Act IV of 18-iO, the statements in the petition 
nresented to the Magistrate under that Act are not evidence 
either for or against the plaintiffs (32). {Sir Richard 
t \ phiindrabati koeri V, Harrington. 

^ }l 891 ) W I. A 27 = 18 C. 349 (366) = 5 Sar. 481. 

Production of. 

^Application at late stage for— Onus on applicant — 


EVIDENCE— (C^7;//r/.) 

Production Kii.—{Contdf) 

put in evidence res nennter ad notitiam preventa^ one of the 
primary duties of the applicant is to show that it was owing 
to no want of diligence on his part that the matter was not 
discovered before. {^Lord Phtllinioref) KACHIREDDI NAGI- 

REDDI V . Sakireddi Chinna Narayana Reddi. 

(1926) 25 L. W. 400 = 38 M. L. T. (P. C.) 67 = 
(1927) M. W.N. 190 = 100 I. C. 77 = 46 C. L.J. 308 = 

29 Bom. L.E. 786 = 31 C. W. N. 246 = 
A. I. R. 1927 P. C. 27 = 62 M. L. J. 492 (496). 

Available evidence — Production of — Failure 

Adverse inference from. Sec EVIDENCE ACl, S. 114, 
ILL. {g'). 

Profit for purposes of income-tax. 

Evidence of — Book-keeping entry per se if conclusive. 

-Profit. . 

(1927) A. I. R. 1927 P. C. 76 (80). 

Property. 

Alienability of— Custom against — Evident of— 

Instances of alienation — Absence of — Value of. See DIND 

Daw — Custom — Alienability of property*— cus- 


Sce Income-Tax 


Evidence res noviter ad notitiam preventa. . , , . 

When application is made at a late stage m the case to 


TOM against. . , 

Description of, in Schedule to Summons in procee 

iiig under S. 145 of Criminal Procedure Code— Use of,^ 
evidence against either party— Propriety. 

criminal Procedure Code, S. i45— proceeding 

-Misdescription in deed of— Evidence of— Later deeds 

in favour of third parties by same executant with same 

description— Rectification of, at their instance— Evidence o 

—Admissibility. See SPECIFIC RELIEF ACT, 
Mortgagd DEED— Rectification of. 

(1914) 41 LA. 110 (119-20) = 41 C. 972 (988). 

Value of— Revenue Ins'^&cXor—Rx parte valuation 

by, made years before for ascertaining Stamp duty 
on deed relating to larger area— Value of. See 
Law-Widow— SALE by— Price ^^ur-Fairn^s of 
Evidence. (1922) 16 L. W. 478 (483). 

Puberty of Girl. 

See Evidence— Girl— Puberty of. 

Pymasb Accounts. 

See PYMASH accounts. 

Pymash Proceedings. 

Sec PYMASH PROCEEDINGS. 

Quantum of— Sufficiency of-Ohjectlon to. 

b sufficient evidence of a 

o the proof of it that more -K^nce^ might have lieen 

:ed. {Lord I.A. 606(612) = 

1 W. B- 26 = 1 Suth. 638 = 2 Sar. 61. 
Railway Company. 

, 1 stock of — Valuation of, as a 

—Preference and common replacement 

cost-Evidence of- Admi.siliility^ COM- 
PANY- PKEKERENCE AND ^ ^ 

Receipt. 

, «ree sum-payment of-Receipt for- -Eikelihood 

of. .V.; EVIDENCE-PAYMENT-LAR^G 

Eecent Happenings. 

.S,. EVIDENCE-ORAL ^ ^ ^ ^^9 (433). 

INGS. 


—Value of. 


•Value of. 


tion to 

adduced. {Lord 

Sadasiva Pillai. 
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EVIDENCE— ) 

Bejectlon of entire. 

Decision of case upon suspicion derived from Court* s 

own notion of what is the habit of the people or anything 
else — Propriety of. 

It is the duty of a Court, either of first instance or of 
appeal, to act upon the issues and upon the proofs in the 
case. Of course, they must receive all evidence with care- 
ful scrutiny ; if necessary, with suspicion ; but they must 
after all decide the rights of people according to the matters 
w'hich are proved before them ; and it never can he allowed 
that a Court is, simply upon a suspicion derived from its 
own notion of what is the habit of the people or anything 
else, to throw' aside tlie whole evidence and give effect to 
their mere suspicion as if it were legal proof. This obvious- 
ly applies with great additional force to a case where the 
suspicion acted on is wholly inconsistent with the case 
alleged and sworn to by the person in whose favour they 
have decided (679). KaBOO liHUGWAN DOSS r. 1^ ABOO 

Hunnooman Pershau Sahoo. 

(1872) 2 Suth. 678 = 18 W. R. 184. 


Evidence of. 


Relationship. 

^'cv Relationship— Evidence ok. 


Rent. 

'Payment of — I.ater fusli —Payment for — Ihoof of — 

Presumption from, of payment for earlier fusli. See LEASE 

— Rent--Paymf,nt ok— Later kusli. 

(1899) 4 C. W. N. 18 (21 2). 

Payment of— Receipts adduced in proof of, false — 

Other evidence if may be accepted. See Lease— RENT— 
Payment of— Evidence. (1899) 4 C. W. N. 18 (20). 


Revenue Officials. 


Inquiries by or proceedings l>efore — Evidence in 

information obtained at — Admissibility in civil suit. 

Evidence— Collector. 


, or 


Rules of, adopted in one country. 

Applicability of, in another. 

The peculiar rules of evidence adopted in one countiy, 
whether established by the practice of its courts, or enacted 
by the I>egislature for the government of those Courts, 
cannot be extended to regulate the proceedings of Courts in 
another country, where transactions that took place in the 
former country come to l>e inquired (290). {lord Broug- 
ham). James Clark v. Baboo Rouplaul mullick. 

(1839) 2 M. I. A. 263 = 3 Moo. P. C. 252 = 

Morton 43 = 1 Sar. 188. 

Seals. 


Fabrication of — Practice of, and skill in, in India. 

See Evidence— Document— Seals. 

(1866) 10 M. I. A. 438(463). 
Secondary Evidence. 

Admissibility of. See EVIDENCE — DOCUMENT — 

Secondary .Evidence of 'Contents ok and Evi- 
dence ACT. SS. 63, 65. 

Service Tenure. 

— —Resumption of — Zemindar’s right of — Evidence of — 
Circuit Committee — Records of — Statement in — Value of. 

See Circuit Committee — Purpose of. 

(1905) 33 I. A. 46 = 29 M. 62 (67). 

Settlement Records. 

See Settlement Records. 

Settlement Register. 

See Settlement Register. 


EVIDENCE— 

Sham Document. 

Details in — Rejection in toto of — Propriety. See 

E V I D ENC K— Doc U M EN T— S HAM DOCU MENT. 

(1921) 26 0. W.N. 866(874). 

Son and heir of deceased. 

Proof of— Quantum. 

The question decided in this case was one of fact. It was 
whether the appellant Ijefore the Privy Council was the re';>l 
son and heir of // or whether the real son and heir of // of 
the same name as appellant died and appellant was fraudu- 
lently substituted in his place. Held, reversing the judg- 
ment of the High Court, that appellant was the real son and 
heir of //. {Sir Arthur IVilson.) ChaNDR.aSANGJI 
KLMATSANGJI 7'. Mohansangji Hamirsangji. 

(1906) 33 I. A. 198-30 B. 523-4 C. L. J. 181 = 

8 Bom. Ii. R. 706 1 M. L. T. 301. 

Speculation. 

-Judgment — Basis proper of. See JUDG.MENT— 

Basis proper ok— Evidence— Speculation. 

Sraddh— Performance of. 

-^Purohit— Evidence of— Weight due to. 

1 he purohit is the appropriate and ordinarily adequate 
witness to the performance of a Sraddh in a Hindu family, 
(i’/r James !V. Colvile.) SOORENDRONATH ROY V. 
MUSST. Heeramonee BUR.MONEAH. 

(1869) 12 M. I. A.91 (97) = 10 W. R. 35 = 
1 B. L.R. (P. C.) 26-2 Suth. 147 = 2 Sar. 372. 

Suits not inter partes -Finding of fact in one of. 

--Admissibility in evidence of, in another in ivhich 

that tact is in issue. 

Finding.s of fact arrived at on the evidence l^efore ihe 
Court in one case are not evidence of that fact in another 

case not inter partes. {Sir John Wallis.) KU.MAK 

OoiqKA Raman Rov v. .Ital Singh. 

(1929) 27 A. L. J. 246 33 C. W. N. 463 = 
A. I. R. 1929 P. C. 99 = 66 M. L. J. 562 (568). 

Survey. 

See Survey. 

Survey Award. 

See Survey Award. 

Survey Map. 

See Survey Map. 

Survey Officers— Reports of. 

See Survey Officers— Reports of. 

Survey Proceedings. 

— - — See Survey Proceedings. 

Survey and Settlement Register. 

See Survey and Settlement Register. 

Suspicion. 

Judgment— Basis proper of. See BeNAMI— DECI- 
SION ON QUESTION OF— B.ASIS proper of— Evidence 
AND Judgment— Basis proper of, 

— Not proof. {Lord Buchmaster.) MUSST. FaK- 

RUNNISSA V. MOULVI IZARUS SaDIK. 

(1921) 26 C. W. N. 866 (876) - 63 I.C. 898 = 

17 N. L. R. 72. 

Tampering with— Fraud in. 

Effect on case of. 

This fraud, in tampering with evidence, throws addi- 
tional doubt upon this part of the case (275). {Lord 
Chelmsford.) MAHARANEE SHIBF.SSOUREF DeBIA '• 
MOTHOORANATH ACHARJO. (1869) 13 M I A 97n“ 
13 W. R. (P. 0.) 18 = 15 B. L. R. 178 (Note) - 

2 Sum. 300 = 2 Sar. 628, 



